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TRACTATVS 


DE  SVCCESSIONE 

TAM  EX  TESTAMENTO. 

QVAM  AB  INTESTATO, 

ET  ALIARVM 

Vltimarum  volunrarum  lura  ,  Subftirurionuiii., 
Fideicom  mi  flbrum,  luris  accrcfccndijFald- 
diac,  TrcbcllianiccXegirim«,fic 
quiEciufdcm  gcncris 
fiinr,  omnia  rcccns  rccognira,  &  dcnuoni 

luccm  cdita., 

^er  Mchaelem  Crafumjurijcon.et  in  K^ochienfi 
Academta  ordinartum  Codtcis  profejforem^. 

QVORVM   ELENCHVM   INFRA  INVENIES 


Cum  Indicc  rcrum ,  &  vcrborum  copiofisfimo  • 
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Vcnctijs,apud  Damianum  Zcnarium.  M.D.LXXXIIIL 
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ILLVSTRISSIMIS 

P  R  I  N  C       I  B  V  S 

ET  DOMINIS, 

Domino  Vdalrico,DJoanni,&:  D.Sigilmundo  Augufto, 
DucibusMcgapoIenfium,Principibus  vcru 
ftx  gcntis  Hcncra? ,  Cominbus 
Sucrincn  1  j  u  m  ^  Ro- 
ftochij, 

&  Srargardite  prouinciarum  Dominis^  ? 
Dominis  ixds  clemcntiftjmis . 
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VM  frimim  anno  ab  hinc  fiptimo^ 
VDAL%ICE,  pater  patna  ,  fO- 
ANNES,  ^  SiqiSMVN. 
D  E  AugnBe ,  frinctpes  ,  prafJa^p- 
ti&mi  hferots ,     nuncjuam  fatis  lau^ 
dati  Prmcipis  lOANNlS  ^L- 
B  E^^I^jratris ,     parentis  ^rfiri 
fceheis  memori&  auffictjs ,  m  hac  Academia  ^R^ochtenfi 
luraPontifcia  interpretan  co^pi  Jwc  folum  mthi  propofm, 
hadenus  omni  [iudio  conatus fum ^'vt flarentis  SchoU 
VKrementum  ,  &  vtilitatem  pro  viriti  promoneremj^ 

7t  s  «r 


0*  fludiofi  ciuiljs  fiientiAtUMenttUi  ^fundej^affluerjticom". 
modarerru .  Jtaque  hoc  temporis  Ipacio,  non  tantkm  in  lu- 
re  Pontificio^  nobilifiimam  luris  fartem ,  cjm  Judtctarij  or- 
dinis  telam  continet,abfiluifid  infiiper  tit .  de  diuer .  Itms 
antiqut  Reg .  in  quo  tottt^sluris  delttefitt  cognitio,adiunxi: 
Cuius  nec  vnam  tantum  ^  fied  pr^ctpuas ,  ac  omnes fiere  Le- 
ges ,  inter  cxteraetiam  inRelecitone  L .  ContraBus,  inte" 
qram  contrailuum  matertam  fideliter  ^  fidulbpropofii: 
jn  omnibus  hoc  efificere  conatus.^  'vtfikctniia  methodo , 
avaT^^&i finguU  Ou.ifiiones  ^  non ,  cjuodalij  fiecere  multi, 
finguLirem  ^  ab  optimts  deuiam  ^fid  recepttftmam ,  ^ 
yju  fiorenfi  corfirmatam  fintentiamconttnerent ,  Necta- 
men  inficias  eo ,  accidifie  cjuandoque  y  ^ut  quam  voluifie?7U 
Itbenter  y  a^tduttatem  0*  dt^igenttam  prxfiare  non  potue- 
rtntj .  Quod  ft  res  aliter  efier^t  conjttttitA,  njt fiiblatis  tot  oc- 
cupationum  impedtmentis  ^  ifimpetrata  reliqtiortim  mu- 
nerum  'vacattone ,  continua ,  filerte^  afitduitate  opcrarru 
nauarein  noflra  dtfiiplina  liceret ,  &  'vni  dedituni  efie ,  fi* 
lictus  i{ia  agerenttir ,  ^  maiora  etiam ,  T)eo  au^ptce  ,pr£^ 
liart  pofieKi  .  ^Sed  h^clperare  quandoque  Itcet .  Jntertm 
^ero  lUujlrif.  V.  Qelfitud.  opus fuccefiuarum  horartim  ojfe- 
ro .  Quod  quidem  fateor  multi  laboris  ejl  ^fid  non  ita  per- 
polttum  vt  ejfie  deberet ,  dmn  publico  datur .  Nec  ettam 
vnffuam futt  animtis  iftaeuulgandi  dum jcripfi,fed  pottus, 
'Ut  proprtjs  ^ofiibus firutrent  ydonec  altorum  lahortbtis frut  da-^ 
rctM[ .  Cuitis  entm  jtdlius  Clarus  'uir  Excetlens  in  lure, 
communicatis  quibvtfdam  Fara^aphis ,  spem  nobis  fiecit^ 
id  oppfs  omntno futurum^vt  haverekceret ,  perjiiajum  ha-* 
u     .  buh 


hui .  Qim  autem  nmc  viro  clarif  imo  viuis  Jublato,  fpes 
omnis  cectderit yhjic cjualiacuncjue  etiamimpoltta  commu- 
ni  vttlttattpotiw  commumcanda,  quam [upprtmenda  duxi, 
Nec  duhito ,  quin  virt  honi ,  quthHs  puhlsca  Jalus ,  Qr*  'Vti/i'- 
tas  cordt  efl ,  hojce  meos  conatta  fmt  probaturi .  Quid 
enim  vjquam  y  Jl quod  res  efl  dicere  ^uolumus ,  htjce  tempo- 
rtbustn  ptthltcumprodtt  ,magisvttle  ^  necejfartum  ^  cum 
interpretum  auBoritate  ^prAjertim  tjs  cafibus ^qutbiis  legum 
decijlones  defderantur/vti  necejje fit  ?  Qua  melior  ratio 
in  controuerfs  iurts  cjUAfliombus  imperialem  decifonem  defi 
derantihus  in  file^toneiflorumexcogitari  potutt,cjuamvt 
plures  numero  nec  iuri  aperto  aperte ,  nec  euidentt  turis  ra- 
tioni  refragantes  paucioribus  fint  potiores  ?  Et  f  htfe 
'Vubjertbusafli^idJurtfbrudentiA^  quodoptandum  ejfet , 
conjtilt  medela  adhiheri  deberet ,  Anne  opttmum  fa- 
-{iumjf  adExemplum  fufimantr^jmperatoris  ,  'vtrtujque 
parttbusrecle  penjatts ,prudentiflimts  ^utris adhtbitis ,  con-» 
trouerf  luris  articuli  paucts  conflitutionibus  ,fidtbus  pro- 
prifs  addttisj  defnirentur  ?  Ecqutd  autem  ad  eiujmodija 
Imerrtmum  inftitutumhoc  fcrtptorum  genusprofuturum 
ejjet?  SedhAcnonhuius  Juntloci. 

Hunc  itaque  J//uflrtflimi  Prtncipes,  bhelltim ,  quem  V. 
Ceftudinibus  dedtco ,  conficroq^,  ^  merito  deheri  quo- 
quejateor  ^quorum  hberalitate  tn  hac  <^Academia  'veHra 
njtuo  ,  acctpite  qu&fi  htlari  fronte ,  meanic^  fiihiecttflimA 
'voluntatisfigntfcationemagnofiite,  ^hancveflram  cele- 
hrem  Scholam ,  ^eritatis  ^  do^inarum  ojjtctnam,  ac  cp- 
utlis  Scientia  ntmc  FpretA      contemptA  cvtram  neceffa- 

riam 


rutm  Jufcipite  ,  meq^  commendatum  clementer  hahete^  • 
^eus  OftimiiS  Maximtis  VeJIrd  Celfitudmes florentes  con-^ 
firuet  (f  regat  ^  easj^  quottdsead  Jecundtores  prouehat  re^ 
rum  euentus .  I)at£  in  Rojarum  'vrbe  Celfitu ,  V . 
-hxreditarJa,  Calend.  Nouemb.    M,  D.  LXXXL 

m 

V.  ^elfnud. 
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C  T  I  o  hy^othecana  an 
tQmpetkYit  pro  Ugaiis  (on 
Jc\icndii  >ik§  lure  dtgcjio- 
Yum  nu.  I  .pag.  145.  t!^  an 
res  ipfaUgdta per  Itypctbs- 
catiam  peti  po(jnynu.2, 
^dionet  qui,  competim  pro  Itgaiis  tres  funt 
nu.  I  .pag.  i^2.&  quando  adto  perfonalis 
cum  rei  vendicatione,& hypotbccaria  con 
currere po(Jit,nu. i.(Ucla}atM  nu.  j .:bid. 
^£l'ones  qux  competunt  pi  odonatione  tanfa 
mortis,nu.  i-pag^^^i.  E\^nMpotheca- 
riaiibid.Jsiunquid  enan  FMCidixlhcus Jit, 
nu.i.  pag.16^. 
^^iones  qu<£  competunt  prolegitanay  nu.  i , 
pag.^6  i .  &  jorma  proponendt  m  condi~. 
Gione  ex  lege,nu.i.pag..\ti. 
tA^ioperjbnalts  pro  quibus  iegatis  competat, 

pag.  1 4  ?  .nit. ' .  pag.  1 4  J . 
^hto  qux  competit  pra  lure  accreftidiyq.  j  4, 
pag.^%o. 

jlDOTT ll^yS  an excludat  ^ibjlttutu^ 

q.^g.pag.i^o.  .An  Jucceda: &  quomo- 

do,q.2  I .  pag.601. 
^  D    l.T  ^  S  an  pvffit  donare  caufa  mor- 

tis,vide  fitb  verbo,  minor, 
^Ll  MEl^TOn^r  M  appellatione  quid 

contmeatur^nu. i  pag.yi.& nunquid Me- 

dicmjynu  2  pag.^J. 
^Vmenta  legata mdomo bjeredis  prxflanda, 

nu,^  .pag  j^.pocedit^num.^.O'  nHntju  d 


in  rem  legatarius  officia  domeWca  prafla- 
rt  hxrrdi  tencatUTt  mim.s .ibtd.& quadter 
pra^nanda     taxandajiu.  i  -pag.gf , 
^Jundentes  quorr.odo  Jucadantt  quaji.ix. 
pag.6ox&'  (eq, 

C  MEJiT  FM  &  dimhutio  legati 
ad  qutm pertineat,  nu.  i .&  i.pag.  1 40. 


B^T^T^ITO  an pojfit legari & quate- 
nus,nu.i.&  2.pag.^6.&  quidjiex» 
prejii  iuris  communis  prnteiiione  exima- 
tuf,nu.  2.ibid. 
Bannitusjiliusan  jttccedat,num.T.declaratur 

nu.  2.pag.^8i. 
B  £  7^E  F  lCiy  M  ablinendi  an  fu-'s  con 
cedatur^nu. i .pag..:{6^ .  &  quo  iure  hoc in- 
trodu(Inm,n.2.tbid.&an  jitannale,  n. 
pag. 469.  i>uid  illud  introduxerit,num. 4, 
procedtt,  nu.^.&  6.  ibtd. 
Beneficium  l.ji.C.de  edi6l.  D.^dr.  an  compe 
tat  injlttutofiiio  in  legitmia,nu.2.pag.  14. 
B  0  7V(  v/f  per  tejlatorem  atienari  proh:bita 

an  confifientur,nu.  i  o.pag. } . 
Bonorum pojftffio  quid  ftt,  nu.  1  .pag. 5  r  .».1 . 
pag. }  2 .  lurts  rocabulum  quomodo  capia- 
tt(r,nu.2.ibid.i>uo  iure  iittroduifitj  nu.  i . 
ibid.Quotupitx fit^nu. i .p.ig. &  i3'& 
nu,i.i.&  S 'pJg •  4 ^ .  (^tare introduSfot 
nn,  I  'p<^-3 l'^n  fit  neceffariat  nume.  i . 

*  ♦  pug. 


I  N  D 

^.^4.K#  hifuibNs  tt^AuSjH  n-,  r.  ad 

nj& .p.^^cfuindo  cc/Jct,  n. 9.  ibi.qMj» eius 
-ptilUaStft.  1 1 . 1 2 . 1  ? .  I 1 5 -i^Z-S 
qitomodo  cins  agmtio  fiatjnu»i.p.^6.& 
mmn  ad  hanc  reqwatur  decr€tum,ibi.  ln~ 
tra  (juod  tempus  fieri  debeat^n  1  .p.  ^J.an 
agnofiens  teneatnr  probare  fedebito  tem- 
pore  agriouiJ]e,n.4\  ibi.^n  ad  hancrequi- 
xatur  citatioyn.  i  .ibi.  anper  hanc  acquira- 
tur  doniinium,n. z.p.^^.  an tranfinittatur, 
n.6.ibi,  an  agnofcem  teneatur ,  exprimere 
ex q:to  cjpite agnofcat n.i.p.^S.  an agno^ 
fiens  bonorumpoffiffioncm  wdeatur  etiam 
adtrede  lure  cmli^n.  1  .ibi, 
Jfonorum  pojjelfio  fecumium  tabulas  datur 
fbriptis  h£redibus,n.  i .  p.^o^declaratur  n. 
%.<6r  i  jbi.  &  num in  hoc  cafu requhratur 
decretum,n.^.p.'i  i. 
^onorum  poffiffio  contrntabulas.andeturft' 
lifs in poteflate  prjeteritis,n.  i .&  i.p.^^, 
.  an  cmancipatOy  n.i.&  2 ,p,^6.  anliberis 
naturalibuSynu^i  .ibi.  an  filia  exilnfapojfit 
contratabularetn.  i .  p-^f.an  infiituto  de- 
tU'f&  qujndo,n.  i  .&  zJbi.an  dctur  con 
trn  matris  teflamentumtn.  i . p.^S.dr  h£C 
lali  declarnntur  ibiJi,i.J.  &feq, 
Bonorum  poffi-ffijr  habetur  loco  h^redis  & 
quando,n.y.^&  ^-P*44'  an proprie hdres, 

M.I. 

Bonis  legatis  an  feninnt  iitra  &  aCiloneSt  & 
qnid  de  hit  prxtcrea,  n.  i  .v/qne  ad n.6. p. 
jo.&an  veniant  res  venalcstn,  1  »2.^  3. 

C 

C.^ptjtoria  r>oluntas  quafit^n.i  .p.J  92, 
&  an  pofitt  confuetu.i{ne  aut  fiatuto 
induci .. 

Cauf^t  ingratititdinis  1 4.  fint,n.  1.^.5.25.^ 
num  ex  alifs  c<vifts  non  expr.' fi  s  filius p  .fiit 
fxhxicdari^n.  i  .& Jeq,&  qux  iUa  ftnt.ibid, 
C  kbfeqttentrr, 

Cmfjt^ex  quibus  parentesexb/credari  pofiint^ 
12.4.  p.  5  jO. 

Clericus  an  excltidat  fiminam  fiante  fiatntty 


E  X 

quod  fcevinx  non  fn^ediyit^n^^.p.^^ti, 
Cod  ciUusan  dicatur  tcfiumcntumy  numer.i. 

CodiciUos quifacere pofiiat,n. 2.& ^  p.i6$„ 

& adhos  quot  tefles  requiranttn\nH.^. p. 

16^.  &  quid  fi  numa  us  ttfLum  dimmu- 

tus  ftttn.6.p.  1 66, 
CodtciUaris  claujula  quando  vim  codicHH  tri^ 

buat tefiajnento,n. $  p-i6'^.& qnid opere 

tur,latin,2o.p.t66.&  n.2i,&  22.  tbi,. 

n.2^.et  25. p.  171 
CodicHlaris  claufula  fi  in  teffamento  fit  adiefia. 

qua  via  teflator  pofiit  a^ere,  /1. 2  6.  /).  1 7 1 
CodiciUus  an  requirat  folemnitates  requifttas 

in  teflam  n  7.p,t66 
CodiciUus  U  teflamentwn  ruptum  corfirmet^ 

quinqueteflesrequirit^n  H.p.i  66.n.g.ibi, 

n.  I  o.ibi.n.  1 1  Jbi.  n.  i  2,  ibi. 
CoddciUus  fieri  poteH  in^  &  citra  teflamcntu^ 

n.i9.p.i6B 
CoiUciUi  priores  an  per  pofieriores  toUantur , 

n.^o.p.  1 75 .proccdit^n.  3 1 .ibi.  Et  quid ft- 

de  prioritate  non  consiet,n.  ^  2,ibi,&  quid 

fi  eodem  die  faSt,  n. )  ^  .ibi, 
Coecus  an  poffit  donare  wufa  mortis  abfque  fo- 

lennitate  l.hac  confuUiffimayn.  1 .  p.  1 5  7. 
CoUegio  idicito  an  legari  pofiit^n.  i  .D..5  8 
Cojiditioms  implends  caufa  quod  datum  efi,am 

imputetur  in  fjcidiam  quoud  aiios ,  q,ii* 

Conditio  nubendi  alterius  arbitratu  reifdtur^ 
n.^.p.i  14 

Condttio  nubendi  alieno  arbitrio  yiduis  potefk 

iniungi,  n.  10.  p.i  14 
Conditio  teqtiirendi  confilij  fuper  matrimonia 

valetjn,  1 1  .p.  1 1  5 
Conditio  viduiiatis  admiititury  per  quam  quit 

inuitatur  admatrimoniumjpifituale,n.  1 5. 

pi^'i  16 

Conditf4)  legato  appofita  debet  in  fpecie  &  fot^ 
nuj]jecificaimpieri,n.i .p.iiy.  declaratwr 
x.ibid. 

Conditio  dandi  haredi  teflatoris  non  impletitt 
dando  fideicommiffariOftt.^.p.  1 17 

Conditio  dandi  haredi  non  impietur  dando  enk 
ptorihiiercdi(atis,n.^  ibL 

CoJ^ 


I  N  D 

Cwidaio  dando  tutoripupSii  vel  jurioft ,  item 
€uratori  adolefuruis  re£ii  implttur.nu.  5 . 
pag.117 

Condaioneceffaria  ad  fnbflantiam  aHus  per 
4^uipoUens  implai  poteji,numero  6.  pag, 
i'7 


E  X 


mijfo  pojl  mortem,  w.i .  />.  j  1 5  .declaratur 
11.5.4.5.^^  6.p.i  16 
Conditio  tacita  fi  fine  liberis,an  afcendfntibus 
grauitis inteUtgatm  ,q.^3. p.n  ].  & q. 
x3.ibt.(j.i-/.p.^iS.nu.i.p.^if.q.2>i. 
pag.^iH 


Conditionejub  qua  legatum  efl  definente,  de-    Conditio flfme  filifs  decejferit ,  an  expi<  t  rno 

fmjt&legatum^n.y.p.tiS  —  - 

Ccnditionemfemely^lmomento  extitijfe  fufji 

cityn.i.p.i  iS.Fallitn.yp.i 
Conclufio  procedit  in  dubio.n.  lo.p.ii 
Ccnditiojihares  noneritt  an  pofiit imp!eri in 

bonorum  poffejjore^n.  J .  />.  4  j 
Conditionum  quot  fmt  fpectes^n.i.^.  1 2.  i  j . 
f.lo2.ioj.i04.«  lo^. n.t,et2.p.io6 
&  I  oy.&  qmd  de his prMerea,  ibi. 
Couditioimpofjibdtsnon  vitiat  legatum, ».  i. 
p.  1 1  i.(tummodo  d  fciente JuerU  appofita 
n»i,p.n$ 
Conditio  non  nubendi,ntmt  i  teflatore  legata- 

riopoflit  apponi/i.^  .& Jeq.p.  1 1  j  ^ 
Confenjus  fuper  alterius  contraBu  an  extenda 

turad  lus  alternis,n.  j  2 .  />.  5  o 
Conditio  ft  vidua  erit,  ■ptrum  de  perpetua  w- 

^duitate  intelligenda,  n.i.p.tiS 
Conditioft  C(^i  >ixerit,  an  deficiatper  trcmft- 

timi  ad  fecundas  nuptias,n.  i  .p.  1 1 9 
Conditioft  fine  liberis,  quando  exiflat,  n.  ^  .p. 

I  20 

Conditiolegato  appofUa,quando  ftt  implenda, 

n.i.p.iio 
Conditio  poteflatiua,quamprimtan  fieripotefl 

impleri  dicitur,n.  t.p.no 
Condaio  poteHatiua  fatOyaut  cafu  non  imple- 

tur,&  qmdft  mfaaum  terttf  conjeratur, 

n.^.p.  120 

Conditio  fthteres  capitolium  non  afcenderit , 
quamprimum  potefljmpleri  debet,num.^. 
pag.iit 


fiUo  exiflente^n.  i » 2 1.  dcclaratu-.-  n.  2 . 
ibin.  i  abi.q.  5  5  .declaratur  n.  2  .p.  j  iz.n, 
5  .ibi.n.^,&  5 .  -pbi  diflinguitur  ibi. 
Conditio  fi  fine  tiberis,  an  pmficcCkr  in  nepoti 
bus,n.  r  ./».5  2  5  .quid  ft  diElim  fit,fiac  flifs 
ex  foeljuo  corpore  natis,n.  i 
Conditio  an  venficetur  in  mortc  ciuili ,  ^.4.-1. 
pag.sti' 

Conditionis  imp(end.t  caufadatkm,an  in  lc^ 
mam  imputofidnm  ftt,  nu.i.&^.p.^^p^ 
quid  fi  detur  qMd  hxrcditarium,n .  2 .  ibi. 

Corunn£ho  al'a  Ugis,  aiia  hotninis,  eaquctri- 
plex,verbaliS,reaUsy& mixta,n.  i     j  S  7. 
&  plura  de  his  >ide  ibi.pertot.q.  &  q. 
p.i'i^.&q.6.p,s6l.&  q.^.p.^ex 

ConiunSJionum  triplex  effe^us  efi,nu.  i.i,& 
J.p.562 

Creditores  patris  an  poffint  conuenire  fiiium  , 

ftattmpoflmortem  patris,non  probataim- 

mixtionetn.S.p.S 
Creditoran  pojfit  vtiremedio  l.creditoretad' 

uerfus  hxredcm  vniuerfalem  dtbitoris,n.i, 

pag.io 


D^fimEIus  fl  dienauH  hoc  oQo  vt  non  tc- 
neatur  de  eiuflione,an  bje^es  pajftt  re 
uocareremalienaiam,fi  pnternon  tenetur 
de  euiGione,u.  iz.p.z^  .declaralur  ».  25 . 
&  24.  p.14 
Deportato  an iegaripojfu,n.  t.p.^J 


Conditio poteflatiua non  reitefabilis,  quando-    Deportatusnon fuccedu,q.6.p.^So 


cnnquetmpleripotefl,n.'i  .p.iii 
Conduio  impo(jibtlisan>itiat  donationem  ca 

mortis,n.\.p.i6i 
Conditiofi  fmeliberis  decejferit,quando  dica- 

tur verificata,  q.So.p.zy^ 
Conditio  tacita anjubintelligatur  in  fideicom- 


Deiiinatum  fieri  quando  non  fit,  quomodo  m- 

tiUigi  dtbeat.n.^.  p.207 
Dtmmutio  Legati  ad  quem pertineat^  •pide  fub 

•perb.augmentum. 
Dijpofttio  l.cum  d  matre,  an  habeat  lomm  fa» 
£lo  mHentariOf «.  2  5 .  p.  2  5 

*  *    2  '  D>jj>0- 
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D!{pcfi(''6  l.q-ton^&m.cn  habeat  loam  in  Itgi- 
nn.  t  Jhtixi.nu.  i  .dcclaratur  num.  i.q.^o. 
pCi'tot.iui».^^f  n.  i.e^  2.  q.^i.ibun.^» 
&  4  pj?«45  8.  Dijlinguitur  nu.^.6.Cf  7. 
ibidnn. 

Dtjfoftt^o  §.  eximperfe^Ot  anhabeatlocum 
interfiiios  in.i(juJiter  inflttHtoSy  nu.S.pag, 
quado  q.M.  ^ag.^^g.q.l^.^ag. 
49 1  .n.^.pag..^!)  I  .n.  5  .ibi.».6.pag.^92, 

D.fpofttio  c.tfnavuiSian  habeat  locumin  Jilio 
h.i,  p4)j,5  90. 

Dijpofifio  t.  cum  auus ,  tjuando  habeat  locum 
in  cxtraneo,  (j.n.&  feti^. p^tg-S  1 7. 

Dominiu*»!  continuatur  m  filium^  ».7.^.470. 
Quid dr pofjnlfwncy  n.H.ibid, 

Dom:wu>n  .%n  tfansfcratura  diemortis  tefia' 
.  toris,vvladitxh£redit.-ais,n.\.&  2i  pa^. 
l  j  rf.Etan  immediati  yel  mediati perpri- 
mHmtraniftratur,n.  z.ibi.Et  qu^  prxterea 
dc  domimo  reiUgata,  videfub  verbolega- 
tA  rei . 

Dominium  rei  donatx,an  flatim  tranjeat  a  die 
mortis  donatoris, n.l.p.\6l. 

Donatio  caufa  mortis  quid  fit^n.  i  •  pag.  1 48. 
&  an  in  dubio  cenjcatm^n.i.} .  Quiditcm 
fi  dicatur  donari  cauja  mcrtis ,  fed  adijcia- 
tw  paflitm  de  r.on  rcuocandoyii.^.  5  .&  6. 
duid  fi fiat  ahcui  et  hxred.bus  ciuSyn.j  .Et 
qiiid  fi  d.^um fit,donari inter  if:uos,an  cen 
jenda  ftt  donatio  cauft  mortis ,  fifiat  men 
tio  mottiSy  w.S.p.i  50. 

Donatio  cav.ja  mortis  an  contra^ui xquipare' 
tur  vei  rliimx  "poluntati^n.i.ct  z.p.i  50. 
-  Quid  autem  quoad  rjft  Sum,n.  1 .  Et  quid 
fi  faCla  fi:  in  annos  fmgulos  vel  annua  bi- 
ma^trima  diCt  &  quid  m  legaiis,  n.^,&  j, 
pag.  151. 

Do  ationem  caufamortis  no  amittit.accufans 
cejiamentuin  dcf^foyn.6.p.  1 5 1  .procedtt, 

n.7p.i5  2. 
Donare  caufa  mortis  non  efl  prohibitimi ,  vel 

ctiam  fl.wte  fiatuto  mulieremy  t>el  minore 

nonpojje  contrahere  fme  conjinfu  viri,  "pel 

pfOpinqimumtn.S.p.  152. 
D  onar  €  caufa  mortis  qui  poffint  vel  nout  n,  i 

p.  ifi.n.i.p.i sj.n.].p,i^^.Etmcku 
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fh'a  cod'cilIattsfufimeat  ttfljimcntum  filij'- 
fmillaStCtiifmiente  patrefj£Ium ,  m  vim 
donatiot.is  caufa  mortis.n,.^.&^.ibi. 
Donalio  caufa  mortis  qualiter  olmi  fa6la  ftt^ 
& qualiter  nunc fiat^ n  i.p.i^%.Et  an  pof 
fit  fieri  prxfenti  &  tacenti,n.  2 .  tbi.  quid- 
•pe in  ea requiratur,n. i . a .  j  &  ^.p.1^9, 
Jtem n.i,2.&  i.p.i6o.&  n.i.&  2  .ibi, 
Inftnuatio  autem  non  requhritm.ibi,  quid 
de hxreditatis aditione,n.  \,p.i6i.  Etan 
omnia  bona  caufa  mortis  donari  poffint,ibi. 
Donatio  caufa  mortis  abfenti.  fafla  fuHmetur 

in  vim fideicommffi,  w.  5  .p.  1 5  9. 
Donatio  caufa  mortis  an  extinguatur  pcena  ca 

pitali donantis,n. x.  p  iS^. 
Dotislegatum  <i  marito  vxotian  valeat ,  ».T , 
p.g6.n.i.&  ^  p.^f  .n.^.ibi.& an  fit  pH 
rum  ve!condutonale,n.j.  p.  108.  &  n.3 ,, 
ibi.limita  n.^.j).  109.«.  ;.dr  6.ibid.Quid 
fiante  flatuto  excludente  fceminas  proptcr 
mafiulos,n.j,S.&  p.p.i  10. 

£ 

EDinum  fuccefforium  anhabeat  locum  In 
bonorum poJJ,n.^ .p.^^.Et  quid in  bo 
jjorum  juc.ccntratab.n.  i  .p.4  8 . 
Edi£ium  pxtoris,quo  datur  bonorum  poJJeffio 
an  extendatur  ad  teflamcntum  intcr  libe^ 
ros,q-y^.p  490. 
Edi^lum  de  teHamentis  prohtbitorium  efl,nit, 
ii.p.495. 

Emphitcuftlegata,  adquem  ffie6let  dommitm 

diicCium  pofiea  acqutjitum,  n .  j .  p.  1 40. 
Errorper  T^otarium  comn,iJfits,an  vitiet  irfli 

tutioncrn.n.i  .p.206. 
EuiClio  prdueniens  ex  prxordinatione  comimu 
nisauthoris  no  videtur  promiJfa,n.p.p.2i 
Excommunicato  an  legari pojfity  n.i .  57. 
Executiui  an agipojfitpro  lcgatiSjn,  1  .p.  1 45 

F 

F^lcidia  quare  introduRayn.  5 .  pag,Tt  8 1 . 
quo  iure  debitatnu.  j.p.^ii.  Eius  no 
tnengeneraleefi/i,2.p.i  8 1 .quid  open.' 

tw 


fios,n  i  .ib,.&q.i .  pcr  tct  p.^&z.quid  Fide,comm,/Jarmsa»tc  re/iifutionmnonha^-': 

m  h^edegrauatoparncularAus  legatis  &  het  ius  m  bon,s  reaU,n. .  .fu^ia  vJrrJlt 

fide,comm,jro  vmue^al,,  q.^.p.jH^.quid  tunonefitkms  &  domi,L,n.  zJecU  n 

tn legatispamcuUribus.-pniuerfaUbus.  Itg  j.p.^/t  '  ^uiecia.n. 

tZlT^'  Vf^^^: ^*"^ ^*"^'  Tiiccommtjfo  fubieaa bona alienari  non  pof 

p^naUbus,q.^.p.i^i,quidmin}utuiion,  funt,n.i.declaraturn.t.&  ..p  .4,  /: 

bHsmrecerta^.f.,b,.  quidm  leguimafi'  &  yp.,.,  n.t  2  &  3  o  //c  m  1*^ 

iJcci^atu.  n.zjb,.^.y.qu.dm  donatio^  .^.^  an  poffmt  locanMmgmtur  n.i  t 

necaujamortis,n.i.tju,d,ndonat,on,bus  a.p.z^y  ^'«'ww.i.cr 

mu^dis,n.i.q,udinmort,scaufacapione,  Fideuonmijfumfeliaum kmuliere,  cuifmo', 

n.$-p.i%VqH,d,neoquod,ny,mmodiac  dttrlegutur^inubatnon  pdet.nu  S.pJ^ 

(ipitur,q.  I  5  .p.  j  94.  qutd  de  datts  intcrw  j  r  4 

M0i^.i.tbiuicclaraturn  t.&fca.6,.qmd  Fideicommi/fumquando  inducaturperprohi- 

de bms emphiteuttcts &Jeudaithus,q.  1 7  bic,oncmaiicnation,s,n.  1.2.^.  &Zpa^ 

p.i9 yqutddc  frHa,bus,q,  18.  p.i96  2%  y.Et hxc proh,b.t,o  fm,pl'c,ter faffa^ 

falctdsa  an  m  irHarc  dctrabtpo(Ju,H,  i .p, )  87  tn4ifcatfm,picxfidcicontm,fum,n. 5  p. a  89 

dccLua.n.  i  .^.&  ^.tbi.&  anhxres  rema^  decUratur  n.6,f.&  ^.,b,.n.  p.ibl  &  hic 

lunatampoifmmouta>e,n.6.etfiq.p.iU  probtbitto atia e/i perfonabs,alia  realis  nn 

Etanptf  detraht^ontraexprejfum  pt^  ■ ,  o.^  , ,  .& quando  per/onalts  exteltda' 

tatemtejiatorts.n.  i  .tbt.&  q.  1 1 . 0  j  85.  tur,  n.i  z  ibt 

eirMtacit^prohib€ri  fH>ffi^^  Fideicommiffun'imunaum  etiame/fe  cenfe^ 

qmbus  comeaurts  coUtgatur  tUaProhtbi^  tur  nepottbusft  adicaaftt  caufa  prohibL 

Uo»n.$.&  feq.d>i.&annoncouficiensim-  niattenattonis,  n.^.p.zgA 

Hentartum  am,ttatFalcidiam,n.i.p.^96.  Fidccommiffum  pt>fi mortem  filif  reiireum  an 

an  ettam  h^edts  muentartum  proftt  fidei^  ifiUo  vei  harede  eius  tci,aum  cenfcatin- 

xommijfarto,  n.2Jbi.&  boc  lajuan  fidet^  &  quaftt  PtiUtas^q.cf.p.zg.  &  anit,fi 

commtJJanusfacerepoftt,n.j.ibi.  &  quid  deicommiffofiltfsrei,ao  fcemm^  admiPan. 

.    imputcturmtUamquartamfaUidid,pideq,  eur,n. ,.  cr  dehiscertas  pide  comcauras, 

'  ^  •  q.  I  $  .per  tot.p.  j  o j 

FaiddM  detrahitur  de  pfufruau  omnium  bono  Fideicomnvffum  defcendentibus  reliaum,  qi,,.  i 

fmn,& quomodo.  n.6.p.go  bHsdebiatur,n.i.p.^oj.n.^.p  ,08 

FaanitaappelLaUocaptturpro  agnattone,n.u  Hdeuommifjum  JamUut  rel,aum  non ad cm- 

f^' '° ^  gradatim pertinet,n.  2 .decla. n.  ?  .n.4. 

BIDEICOMMISS^  quoture  fint  hf  &  feq.p.^  09.««. ,     j  l ,    ,  .p  ^  ,  2 .  J, 

troduaa,q.  1  .&  an  cenfeanturfaum-abtiia  hoc  item  ad  quem  pfque  gradum  fucceffio 

>e:odtofa,q.2.p.2Si. &  qtiotupliciu  ftnt,  cxtendatur,d,fimgu,tur  q.t^ p.^i  y.&  an 

i.& ^.per tot.p.^ 8 J .  quomodo concipi  concepti  po/i nM.u m  ttfiatorts i.idmittanr 

poffint.q. 2 o.p. ^  , 4. Et  quundo tn  condi-  tur  ad fidetcor/im/fum.q.  ii.p.;io 
tione  diciturftne  hxredibus^an  tdemfafi  di    Fideiconmu/fum  fin.tur  per  cond'tion,s  euen- 

catHrftne^ijs,n.i.ibL  tum,q.6^.p.^^i.  jtcmcaduc,tute,q.66. 

f,detcomm,/furtus  anproprtSf,tbares,n.i.p.  ibid,item  fi'de,comm,/Jar'ounteinfiitutum 

l^.&qudm  SiiHuto,n.i.tb,,  &  an  ftcut  decedente  tranjm,ttitur,n.  i  .decl.n. 2 . ;  .4 

hjtrestrunfmittattus  dcUberundt  ad  W  $if.sU'ioUauretiampaao,n.i  4>a^. 

da,tt,j^  an,fid£kotnm,JJuriaproprufi^  3 .  &  an  fidiUommtfPtriHs prajens  alK. 
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nafim  rei  dfcatur  C6nfantire,n,  5  ./'•^4^- 
WlDElf^S  S0\  an  iegare  poffuquod  de^ 
bet  fno  alio^it  quando  t  numero  h»&  t* 

pag.69 

JISCVS  an&  quando proprie dicatur hfi 

FlLiyS  & pater vna cenfentur perfona tf 
I  .p.470^  •poieat  inter  tosdonatf 
quoad  legitimjeaffignationemyn^  ijbi  fiiiits 
tanjennonpoiefl  inflitui  fitb  conditione  ca 
fuali.n.^  .quid  m  nepotibus^n.^.iiH.  C2r  hic 
mortuus  ante  cuentum  condttionis  facit  de 
(lit  ui  t  eflamentum,n .  1 2  .p.4  71.  decUrar- 
tur  num,  1  ? .  ibidem.&  quid  inpoteihti- 
uaiU.i^uibi. 
'Biliusnon  poteft  vfMcapereprobxrede^nu.^ 
dccl.n.i  o.p.^'j\,&  tranfmuit  hdredua- 
ttmnon  aditam,nu,i  iJbl.nec  dkiturpro 
harede  gerere  etiamfi  fuheat  conuentus  «• 
dicium,V  non  negat  lehxredemtn.g.pa^ 
9 .  nec- potefl  reuocare  rcm  alienatam  a  pOr 
trejcuius  h£restfijn.t\i.p.z6.&  quidem 


¥retrts  e^rmq ;  fUif  quaniofnccedmt  ft-atrh 
bus,q,^O.p.6o^r&feq. 


G1{auaripolfmtqui'hcnarant«r,n.i.pa^. 
rff0.procedi^H.i*tbi. 
Grauari  nonpotefi fitius  in  legitm^  tarnumih 
ftitutuSylecusmeins  fubliitutOjn.$.quidfi 
pater  grauetur  fiiio  inHnuHf  pwr&h»edi- 
tatem  reflttuere,  n.i^.&feq^p.ibi4& pa^,- 
an pater poffit grauare fittos  fili^ 
rnm  in  conditione  pofitosin.  i  .pi^^X.Cit' 
ius  affirmatiua  proced/tsquando  exprrfii  m 
iunhumefl  graUMnenyfecus fl  patri  r^elith' 
definite,n.i  .pi  igi.&an  ncpotes-  lub  eih 
demconditione  grauati  cenfeantur/t  tefl^ 
Jer  filiosinflipiuos  fitb condmone  fmipH^-''^ 
eitergrauat.  ».  i  .p.  2  9  j .  nepotes 
cem6hms  grauati  cenfeantuTin.  2.ibid,& 
fhn^us  graUMtis  an  in  yno^  implcaturj  q, 
i3 


rem  fubieSlain  fideummiffoynumer,^o^    Greuatusan  ^ofJitharedmmHituerey  q:6o^ 


p,i9 

'Bilius  habens  Ufftimam  tantum  ,m  proprti 
ftt  bsreSi  n.  up.  14.  &  an  elapfo  annoad^ 
fucudtndum  penmde  liberi  polfitjuciede- 
re,per  imdccognatiyn.2.p.3y..  &quid  ft 
fuccederc-pilit  de  iureciwli  n.^.ibtd,&  au 
legurepoffit.n.  i  .p.  y::^.qaidfi  flutitotdia 
ri  ei  pemiittitur,n.  i.tbi. 

F.  liusfnthilias  an  poffit  agnofcere  bonorum  p.of 
ftffioncmiigmrante  patre,n.  i  .p.^  9.  ff.a* 
ibi.an ratifiiatiopatrix  fit  nece/fartaynu.^.- 
ibi.quomodo  pater  poJfitratjftMrCyn.  ^jbi, 
&  ilia  ratifiiatio  anprgfimuitur  tx  faentia 
&  tacitwnitalepatrisyn.^.ibi,  &  au  filie 
iunat  annus  patre  poknte  ratjfi(arttn.&* 
p.^o.&  anpiitre  inmtopcffit  agnofctre^jn, 
l.ibi.&  >ji$f<i ecoHtra,tm. 2 .ibtd.  quomodo 
foffit  dejCi'.  fii{0,exifltnte patre inmcdio,^ 
nu.6p..\i.  an  pclft  fiiiuspropria  aU" 
thoiitate  (cg  timam apprthcndere,  n,^  ,p^ 


^,^^^.0»  poffit  compromitterefq.6 1  .ibi^ 
m  perdiMiftoneminter  grauatosonere  fi^ 
detcommifit  conditionaits  tacite  fideicem* 
miffum  rcmrfjim  &  fubiatum  effecenfeo' 
tw\n..i     J  4^^.  qutd fi  hsrcdespromnfot 
nihil >elle  facere contradudifionem,»,^.  de 
cla.n.^.^quid  fi  exprrffe  dt&um  cfjet  de  non 
contraueniendo  rattone  fideicommifii  ex  tt 
fiamentodebiti,n.j\.p.^'^9'q*uiftdaufu-^  \ 
la  fit  appofita,  in  qua  remittatur  omneiur 
quodm  pra^enti  habent  ad  bona  dmjajmui  \ 
5  .  qmd  (i  vicia  dMam  ciaufttlam^tieSif 
fmt  -peiifa  ampia,  lata,  &  pncgnantia ,  yfi  \ 
puta  res  diuifas  non  vellc  peterein  pcrpm 
tuumaliquaratione  lurCiVel  caufayqu^  di*' 
ci  vei  excogitari  poffit  de  iure  velfa6to,nn% 
6.p.i^o 


H 


.43  7  .^an poffit  mtam  rem  eligere  irt  /#*  TJX^ereditac  quid  fu,n,  T  .p  ,6.quoiurein^ 
hia(fign£tur^n..\.ibi.vtl  an  hotes  pofft  da  troduQayU,  1.2.3 .&  .\.p,%x& n.xy 

ye  rem  quani  ipfe  i;>clit,n,  5  ,ibi,  p.  6.prout  efi  iusfiiccedensefl  iuris  pofttiui^, 

»•4» 
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.mre d^featur,nM.  f.p.i. qwd  de htredttate 
meiati^.6.p,'6.qtt£  apptUntionc  h^redita 
tiis  itemant,n.  i  .p.6.&-mm  dtrc6i6  m  co~ 
dUiUis  dari poffit,n.  i^.p.i 67 .proceda,n. 
1  ^ibi.&  qmd  fiper  •piamfub/lttutionistn. 
1 5  Jbi.qiud  ftpct  fideicomnyj[fum,nu.  1 6. 
ibi.  &  quid  ftfilius  roj^atits  fit  refiauere  alij 
poft  mortem^n.  ij.ibi.&  fi  quts  hareditate 
donet^anval€atdonatio,n.^.p.6.&  filia 
femtncians  patema  hjoeditati,nonprohibe 
turfnccederefratri  quipatri  defimffo  fiu- 
^^it^n.i.p.f.quidflantefiatuto  excluden 
de  fcemthas  dotatas  exiflentibus  mafckiis,n. 
4.p.8.  &  quodhsreditariarum  rerum  do- 
nunium  aditionc  acquiratur ,  &  de  fiuSJi- 
bus  ex  re  legatafOd  quem  dli  penineanttU. 
i.p.j 

ii^ie<Us  appeUatione  ftmpliciter  an  proprii  co 
frebendatur  infiitutus  in  re  certa  ,  u.j.  & 
.9.p.io.&  an  huic  detrahatur  faladia,  m,$ 
*  ibiJecl.in emphiteufiyn.9.&  lo.p.i i.n. 
'6.p,iy.&  anhjiredts  appeUationc  fimpU- 
^aterTfetnatextraneus  haxesjn.  i .  &  x.p^ 
1 6.qmdfi  dtcatur  de fuo  h£rede»n.2jbid, 
quid  fi  de  haxedibus  mafculis  fiat  mentio^n» 
3  .p.  1 7.0»  etiam  in  contraflu  profe&fi^ 
iifs  fuis  celebrato,n.4jbi.decl.n.')  .ibid.  an 
iftmat  bares  hxredis  in  •plttmis  -poluntati' 
bus  &  cotHraliibuSfn. ^  •  p*  1 5  •>quid m 
tuti*  n.  ^.ibi.quid  in  prohibitione  fada  hd 
tedi  de  non  alienando^.  5  .p.  5  .&  an  pro- 
prie  >eniat  bonorum poffilfor^ x.  i.    1 4. 
an  "peniat  extraneuStquando  conie^uris  co 
ftaret  decontrarta  dijponentis  voluntate  ^ 
n,t^.p.tB.&aH  haredts  declaratio  poffit 
fieri  in codiciUis^  n.i^.p.x6% 
Haret  an  proprie  fu  viuentisy  n.  t  ,pa^.  ti,& 
quis  dicatur proprie lutresy  n. i.ibi.  &  qmt 
proprie  int€Ui\>cttur  hareStn.  i  .ibid.&  ver~ 
bum  bxrett  an  m  iure  patronatut  compre- 
hendat  extraneum,n.y.  p.  i  j.quid  in  mate 
riade  fmnatwra  non  tranfttmiaadextra- 
neoSjfl.S.ibi.quiiin  feudo,n,9.ibi.quid  in 
emphiteufi  ecclefiaflicain,io.ibi.quidfidi  ' 
catur  qujhufiunque  Imredtbus,  n.ii.yelfi 


•  E  Xf 

djaumfuerit,&  qmbus  deierk,n.tx;p,it 
ft  dicatur  m  djfpojfitione.filifs  &haredibus 
an  fuffiaat  quodftnt  dc/cendentes^an  requi 
ratm  quod  etumfint  baredes,  numer.  t  j . 
ibiddm . 

Haresan  capi  poffit,Sfaneefiatuto  quoddehi 
torcapiatur^n.i.  p.io.&anpettrt  pojf:t 
executionem  inflrumenti/icut  ipfe  orditar 
exforma  flatuti,n.  s  .ibi.an  teneatur  appro 
bare  fa^um  de/kn£ii,n.6.ibi.  ttem  an  cx 
propriap€rfona,veiiuie  proprio  pofiit  con^ 
Irauemrcn.y.ibi.decl.n.S.ibi  an  poffite- 
uincere  ftprom>fi{o  tantum  de  faHo  &  da 
tofuofitfa£la/i.  it  p.ii.  ouidfi  pro  par- 
te  tantutn  fit  bxres,  &  qu*bus<afibus  pro 
parte,pelin  foiidum  teneatur,n  1 2  .&  fiq, 
p.i2.  &  an hx)€s  pro ^uota  repeUasttr  m 
totumifipottiofiia  pins  palet,quam  res  *- 
Itenat aja.  lo.p.i^ .quid  hodte  faffo inuen 
tario,n.2i  ,ibi.  &  an feudum  cum conjen- 
fit  demini  aiienatumreuocare  pvffiit,n.t9, 
p.26.&an  propriireprefentet  perfonam 
"defimCiijn.  l.p.  t  gJeciaratur n.2  6.p  i 
&  n.17  .ibi.&  fi  non  confecit  inuentanH, 
anbabeat beneficium trebeUianica,  n.t  de 
cla.n.  2  .p.40 j  .&  num pofiit  cogl  vt  adeat 
fi tJobt,n.  i.p.^i^.&qua aClwne, n. 2 .& 
/eq.p.^  i6.&  ft  hares  faiptus  repttdiattit 
hxreditatem,an  pereant  codiciUi.n.^:^.  p. 
I7i.&  quid  fi  non  teflamentum  fed  codi- 
eHli/a£2i  fmt,n.  j  5  .ibi.&  an  retrfla  in  rm- 
nusfolenini  teflamento  ex  fiipuiutione  vel 
pado  teneaturprafiare,n.i  i.p.^^.&hares 
haredtsan  prop>iifithares,nu.  i  .p.  r  f.& 
an  valcat  libeUns  in  quo  quispetit  bxrtdita 
tem  Titif  tanquam  harts  eius,  cum  ftthf- 
res  harcdis  I  utj,  n,  1 MA, 

I 

'KSTirrTlO  hxredis  qualiter  fiat, 
&  qua  adeam  requirantw,  ^.14.15. 
&ieq.  p.  1 84.  &feq.  yfque  ad  p.  1 94./« 
qua  parte  teflamenti ponenda,n.  i  .&  f» <H 
inteflamento  caci^n.^.p.t-j ^^quando fir 
ripofiit^.i.& /eq.p.t^^.      •  -  1 

4  mn:- 
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In/Utw  (jm  poffMttti.  I     2 .  /?.  1 74 .eJr  ^.3 . 
4.5.6.7.8.9.10,1 1,12.^  £3.  pertot. 
yfquead p.  1 84.^  (juotpoffint/f.xo.  per 
tot.p. 1 9  4.  vique  adp.ig-j.&in qua  te, 
n.i  .vfque adn. 10  p.igg.&ntLi^-pfque 
Md  n.p.p. ioo,&  tfud  de  tempore  >eldiet 
n.  I.  yffquead  n.^.pag.ioi.ZT  qmdfi  fiA 
tonditionr,n.  i .  vfque  ad  n. ^-p.io^  .&  u. 
i  .vjqueadnu.g.  p.io^.& q.i'j.&  2%. 
ptvtot.p.ioS 
Infiituiusm  legiiina  quando  fiat  hsres  vniuer 
JaLstn,}  .p.  I       an  delraljat  quartam  tre 
beUianicam,q.  5  5  .p.  ?  5  J .  quid  ft  in  re  cer- 
ta  inflitutus  an  &  quanio  ftt  hares  •peHe- 
gata,ms,n.\.&  Jeq.p.^.C  10.  Sicpater, 
filtf,&  hjtredesinliitutiyan  fuccedant {tmul 
vcl  ordme  (ucccffiuot  &  qutdftpater  &  fi- 
Itj  hsredes  fimpticiter  inflituantur,nu.  i  .p. 
I  i.quidin  contra^ibus,num.q.ibi.quid  fi 
princeps  concedat  aUcui  &  filtfs  &  baredi 
bus  inmunittuem^an  fitif  wuente  patre  illa 
gaudebut:tjn,s.ibi, 
JT^ST  I^f^MET^T.yi  habentiaexecutio 
nem  paratam  an  poffint  mandari  executio- 
nem contra  hsredem^  n.^.p.  2  o 
JTslT  EST^T^S  quis  iicatur  dtcedtre, 
&  quis  dicatur  inteHatus  fiante  fiatutOj  et 
quis  dicatur  inteftabiLSyq.  r .    5  7 2 . 
ly  D  IC IS  arbitrium  quale  ejje  debeat  m 
t^fi^rutione  legitim.i,n.  i.p.^iz.&  quid 
ftdifcordia  fit  inter  pattes ,  pbinotetur  ca- 
fHS,nu. 2.j.& 4  f>.4 j ) .  quid Ji fiitus  rem 
A  ienatam  redimas ,  &  obtrudere  velit  hx- 
rediyn.  j  jbi.qmd in  realnnati probibita^. 
6.ibi.qwd  finihil  reLidum  fityn.-j.p.j^-^^ 
&  .n  hoc  an  iudias  arbitrio  flandum  fit,  n. 
S.notetur  p  afJica,  ».<>.  ibi, 
jys  ^CCI^ESCETlDl  quoiurefit 
introduClum^q.  i.p.j^6.&  ynde  defcen- 
dat,q.i  ibi.& quarcintrodu^ium  fityq.^. 
ib  d.  &  quando  locum  habeat  yel  ceffet,q, 
1  ^.p.i6p.per  tot.&  q.ii.p  172,  ^.24. 
^•?74*^->  i'P'^7^'     locum habeat  in 
bonorum poffcJfione,n.^.p.^^.an  in lega- 
to  ob  caujam  non  iterabilem  reii£lo,q»t7. 
p.5  'jo.an  in  douatione  canfa  mortiSiU» i . 


p.iSl.an  mter  comimfJos  verhis  tantum, 
tt.  ^.p.  ^62.  quid  m  'pfii(ruCiu,n.  i^&  j-p» 
i6^.&q-2i.p.^'J^.&  nu.j^.p.^J^Mn 
inter  coniimQos  re  tantum,n.  i  -p.^  6^  .an 
in  mixta  coniunQionCyq.  t  o  p.  5  6j^.an  in- 
ter  (UfiunClos,q.  1  r  .ibi.  an  tr^njeat  m  fuC' 
cefforem  •pniuerfalem  pel  finguiarem ,  di- 
fiinguitur n.\.x.^,& ^.p^6^.  Etfi non 
in  fmgulareman  faitempenditor  cogatnr 
ei  re(iituere,difii/sguitur  n.  5  .&  feq.ibium 
itt  ifs  qui  praterius  commune  ad  legatum 
admittuntw  dijiinguitm  n».  1 . 2 .  ^ .  5  .(5 
.  I  yo.quid  flante  Jiututo,qHodfctrmna  non 
fuccedant,exi^entibus  mafcuUs,Cr  vnoex 
iliis  decedente,qutbus  portio  accrcjcat,n.^, 
p.  j  7 1  .quid  fi  habcat  bona  in  diuerfis  terri 
tortfs,q.  1 94bi&  qmd  mterfucccdctttesdi 
tterjfbiuiejn.i.&  2.p.^yi.& aninlegiti- 
ma,q.2^.p.^y^.quid  in  efhphiteufi,n.i, 
'1.&  ^,p.^-j 4.quid mdonattone cinu»^ 
tis,q.26.p.^j^.  qmd m mreftMmaiiAt 
q.  ly.ibi.quid  in  leguti comun0iotte^ in^ 
tef{ato,n- i.p.^'j^.& an hic prAiatiom  to 
tus  fttytt.  2  .ibt.  &  tandem  an  lus  accrejce» 
jlipotentius  fit  quamtranfinilfioniSyq.2^ 


LEgatum  quidyn.i.p.  5  3  .quibus  modisfiai 
&  quando  vaieat,d  n.  i  .vfque  ad  tu^ 
p'9%.99-&  100 
Legatum  -pxori  reliliuman  computetux  in  do' 

eem,n.^.& quomodo,  n.6.  p.97 
Legatum  patris  foH  dotem  promiffamcompU' 

tflturm  dotem,  n.  8 .  p.p  7 
Legatum  fuGum  per  pxorem  marito  non  com 

putaiur  ei  in  tutro dotis,  n.9. p.98 
Ugatumfa&wn  fub  tempou,dt  quo  inteUiga 
twr,n. \.2.&  ^Jp.x oo^Quidrej^eflu ca^ 
t£  neceffitatis,tt.  4.  &  hares  annuam  Jum^ 
mam  juadieJotuereteneturlegatano,n,%m 
p.ioi 

Legatum  nmlierifub  condit'totte,ft  non  nupji" 
rit^quando  debeat  refiind^n.x.  p,\oi 

Ltgatum  quando  proprti  dicatw  reknqui  fiik 
tfin^ionetM.p,  lot 

LegO' 


IXN-T  D  E  X 

J/^thm  a  patrt  rtHdMm  pro  4ott  f<rmi*:ct  io  . . fifj,Ji^idm  trkym  ex  ■poluntate  petatur  j i 

.  fa/*  e  Uldifd  (ot  pUKHmJit  >ei  condttioiMiit,  nu  iertjqux  poftquAm  wdua  fa£la  efi ,  nu 

0. 1 0.V  I  1 .  />.  I  « O.      I  I  I            r,  •  pfit^H.^  p.\l  1 8 ; 

jt^nii^  -pt  nubat  anfft  condHionali^  yei  fub  ^  Le^>3tnm  jna  conditkne  rectpiendi  filiamt  mo 

modo^n.  1 2  .p.  1 1 1 4  nalierio reUQum^an  deficiat  conditione no 

Legathm  MonachisTrtparte  diuidant  intejnp<m^  iwpuia,  n.t.p.n^ 

peres  an  cond  tionale.n.  i.p.MZ        <  Legatum  fub  raodo  an  Jiatim  petipofiit^u,  i . 

legatuMm  reliSum  fub  amduione  tfi  duxtrit  i  i  J&  cjHid  fi  conditionem  adifctat, 

Seiam  ifxcremyan  valeat^n.  i  j^.p.  n6  n.i.  ibid. 

Legatum  conditionjk  an  trififimttatuf  fi  di-  \  Legutismille  fitb  moda  W  nuhat ,  "pel  marit§  i 

Mum  fit/i  conditio  extUerit,  ex  nunc  lego,  tur,&  poflea  ipfe  maritauit  eam  mrnori  do 

n*\.p.\\6  Uioarefuluum  petipofitt,n.^.p.iii 

Legata  ex  minus  fidemni  voluHtate  dsbentut^ '  Legatario  mortuo  an  hares  modum  implere 

naturaliter ,  &  itgatanus  pofiidens  tutus  poflitjn.  5  «p.  1 2  a 

efi  exceptione^n.  i  ^  .^.4.  &  qmd  in  hixede  Legatum  non  dt ficit  iicet  modus  mixtus fit,ef 

fctipto^.i  ^jeadem  pag.  caludeficiat.n.j^,p,iii 

Quidifi  fino  confiienti<ty  ibiji .  1 5  Legatum  Jitbdenton/tratione  eonceptum  valet, 

i>iiidin hartde legitimotibi. n,i6            ,  n.\.p.ii^.& quid in  demonflratione  fal 

LegntM  &  fidticonnniffa  hodie  fitni  ad^Ufuata  fa,n. %.&andt monfiratio  ad/cripta  fitin  L 

tit  i  .&  quatenus  n,2.p.^2  Mmjt,  3  .dech*  perfona  tefiatoris,aut  legatanj  "pel  tertii,n, 

11.4.^.55.  ^.&.^.ibi. 

Legatum an  fit pars  tepamenti.n.  i S  J .qui  Legatum  generis an  yaleat.n.  j.p.\i$ 

pofitntgrauoitadlegataprafiandaynum»  1  Legati generis  cuiusfit  eU^o^n.i  .&  2.^««i 

pag.^^  ,  -137 • 

Legaripotefl  res prppria  tedatorisyn.  i  .p.6o*  Legati  d  natura  iimitati  cums  ftt  eleClio,  n.4. 

Legari an pofiit res abenajcienter vel igno-^  &  ^.p.ii-j.  &  128 

ranter^.  x.p.6Q.&in  fumma  qua  res  k'  Legdtorwn  alternatiuorum  cuius fit  eUffio,  tu 

gariposfintiadrLi.p'66  d.  p.  128 

Legatum  rei  obligatx^  &  quidtm  pro  AquiiMr  Legatis  pluribus  rebits  eiufdemgeneris,  ifsque 

ientepreciOiOtt  vaUat n.t.&i, p,66  ,  in jpecie ncn exprefiis,cuius fit ele^io,n, 7. . 

Legatareidebitanumpakant&dimceps,nr  pag.ixB 

^.•pf(pteadn.\2.p.6j.6)i.&  69        .  Legatumvitiaturmcertitudineeircaperfonant 

Legata  quantitatis  ex  bonis  hxreduarijs  di-  kgasarijyn.i  .p.  i  iS.ded.n,  2.p.i  29. mm, 

ilraffis  perjoliu  debent,nu.^.p.90  aktemproced>t  quoni  pias  caufas,n,^ .  ibi, 

legatum  jantilu  rclt^utn  an  paUat ,  &  num  &  qutd  fi  piures  fint  eccUfis  in  ciuitate  te 

«mnesdefamiliafimuiadmittatury&quid  flatoris,n.^.&  ^.ibi.  , 

proximicre  de ets mortuo,n.  1.2.&  3  .pag.  Legatum  incertum  ratione loci  fauore pis cam 

g^.&UgatoTitio-pelfmsdefamiiiairttir,  fitiMlet,n.6.p^ii9 

Bojium  omnes  conctnnrant,nu.  ^,pag*9^  Legatum  quando  dicatur  noimnatim reiiQum^ 

legatum  pro dotibus  fadum  Seia Cafharina  n.i.p.ii^ 

jiktbus/i  pna  decedat  antequam  nubatyan  Legatitm  an  pitietur  propter  errorem  in  nomi 

netreftat  al^sforonbus,numero  ^,p*tgim  neproprioreiUgatd,n,2.p. i^o.&quidin 

^6^  nomine  teflatoris,  ibi. 

legatum  amuum  mnlieri  relt5lum ,  fi  vidua  Legatum  cdapi  potefl  comunCIim,dtCtun£lim, 

erittdurat  etiam pvfi nuptias^n.^ .pag. 1 13  & altematiue,&  quandofic,n. i,2.& 5 • 

Legmm  tmuum  fi  matri  nuptafilius  l^tiic*'  pu}o,&  1$  i 

Iff- 
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X.tgaHtr€ldomiwum  ipfo  inre  ttanfitmUgau 

Utgato  ret  alierut  euiffo,  ankgatmus agat  de 
fUi£iione,n.  i  .p. i  ^o.diflinguinir  nu, 2  .p. 
i^i.&vt  pcfiit  agere  ^iud  ad  hoc  retfmra 
tur^. }  .potefl  exiam  peiere  U  caiteatui  de 
eui£iione,n.^.&  quandotn,^.  &  fteuinca 
rw  <n  ctdjitredesteneantur  deemBione,n, 
6uLntpliatur  n.j  &  SJbi. 

Legata  reuocantur  evprrfi^  »e/  tacitiymt.  i .  p. 
1^6.  &  an  reuocati  pofjint  in  foluntaU 
minns  folemni^.z.  &  quandoincoduiUis 
fotemMterfaBis  reuocatio  fiattn.  j 

Zjtgata  quibus  modis  tacUi  reuocentur  &  qua 
4otn./\'&  ^.p.i^^.&reuocatiomimfiat 
alienation€TiHiluntaria/t.6.p.i ^7 .&  qutd 
in  hypothecaria,  nu.  7  ^  quid  ft  aUenaio 
futnidia.n.S.ibi, 

LegUima  fiitjs  dibita  an  pojiit  perflatuttao 

toUi,n.9.p.$ 
legitimatianetckdaat  fitbflitutum^H.T,  p. 

Zegitimatpcdfttjn.\.&  ^.pag.Afi  5-  <J»^do 
£omputetur,n.s.ibi.  quo lure debeaitfr^  di^ 
flmgudur  q,zJp.^6.qMbusdebeatur,q.i. 
p.i^ij.&q.^p-^^.&  q^.p.'^*'i'& 
ijuomodo.q.S^-p'^^^-^  quodfiltufprjh 
pria  authorttate  non  poflit  occupare  poffef 
ftonem alicuius  reiproUgitima.n.^.p.^  i  5 
&  an pofiit  legitmumi  acceptare,crreiiquu 
repudiai  e^i.  s  .&  6  .&  quod  inflituto  in  k 
gitimanon competal  benefictum  poffi^o- 
rnrni ex  I  fi.  C.dc  eSe.O.MrM.quando 
iomputanda  ///,  1 1 .  /».  4 1 6.  &  quando 
debeatur/t.xJp.  i  i.C^-^/.i  2 If 4(^.42 f  .e^ 
qujre,ibi.&  inquibusbonisjfigaanda.q. 
l5.p.4J0J^  q.\j^.p.^i6.qwdmboms 
feudaiibus^q.  x  i  .pag,.^i0.^f)Uibus  etiam 
corporibus  ftt  detr^enda^  n.i.p.^^i'& 
qtdd  in  fuppiemento  legitmx.n.  2  ,ib't,      .  -t 

legttima  tiberorum  quantafit,n.\.  p.42 1  '& 
numin  eius  ccmputatione  attendatur  nume 
YMsfiltorum  quarn  j centinanmt^ « .  2  .p.42  » 
&an  Liberorum  incapacium  habeaturratio 
diftinguuntur  tres  eafuSyn.)  .4.7 ■&  8.po 
c€dititt,y&  ^.&  numin  lig/timamcom» . 


•  putentur  qua  ex  difpofitione  patrisrnteri^* 
,  uos  (apiHntur,n.  i  .p.^^  i  .declJati  ibuL^» 
feq. 

Legttiina  matru  quauta  ftt  exdufis  fiatribus, 

^.8.^.424 
Legitimaafccndentittmanfit  auBa^q.^.p^' 

4-4  ^ 
LegitimatranfiterfaliumaufttauSatq'9'p^ 

414 

Legitima  afiignata  in  irtUft  augeatur ,  an  m- 
geattturbona,di§iinguaurqM^i3.  pagf^ 

Legitima qu 0 tittdo relinquenda,  n.i.p. 449- 
&  an  tota  reUi$mtettda,n.x .ibi.  Item  an  fi 
lius ,  cui  minttsleptima  reU£ium ,  fipater 
prohibuit  pius  petere ,  pofitt  ad  fupplemm' 
tumagere,n.^.&  anhocremedutmagem 
difu  iatrodu£lum  in  fauorem  liberorum,n, 
^.&att€Td)aredato  filto  detur^. 5 •/'•450. 
an  competat  filid  qux  renuaciaMit ,  ^.5  ^ . 
ibi.an  deturparentibusyq.^.^.pag.4^  i.am 
fiatribus,q.3  5  .ibi.an  httredtbus,  q.^  J.tbi, 
an  fiUus  cw  portio  reliSa  pofleafuit  in  co- 
dicitiis  adempta,pofi'.t  peteretquaflion.i  6, 

ibid.  ,  ^ 

Legttima  detur  pieno  iure^nu.  t.p.^^2.neea 
onus  vetgrauamenpotejiimponifn^z.^.^ 
5 .  (5 .  6*  7 .  ilii- ^  piurib.  feq. 
Legitima an  flatuto  tolli pofiity n.t.t.&f.  \ 
p.:^^9.&in  qwbuscafibus,n..^.p.^6o.  et 
dn mimti p^fia  ^iaimo,  n.$.&  6abid.  &  \ 
an  pater  fiUum  wapriuare  pofiit  per  aChm 
mter  viuoi.  D  flmgiutur  n.f.2.^.&^.p. 
^6i.anindend9pofittprftudicare,n.s.tbi. 
qttid per  deiiauin,  n.6.p.^6x.&  anper 
non  confeClionem  inuentartf  perdatttr,  n.u 
tbLtenetur  tamen  fiUus  ifltra  wres  hfredi^ 
tarias,n.i  .ibtquui  ft  non  foUmt  pia  legata, 
q.j^^p.^^^^npra^iptioneperdatur,  q. 

j^jjbidw  '  ■ 
Legb  verbum,an  inducat  iegatum,  n.  i .  pagt- 
na  i^6,&  qmd  deifoc prxterea»  ibidcm  n. 
2.&  3 

Liberatio  debitorilegari  potefl .  &  quomodo 
hoc  fiat,n.i.&  x.p.9^'&^»^  m  genera 
atiberatione  faHatHtgrtbus  &aUfsadmh 
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aUiratoribuscontmeanttff,nMmer&i.p^  M,mm.S'pag.S 

.     ' ,  ^  '^*  Af«/ier«f>o/Jrf  effe  tefin  m dmatistie  tanjfg 

Dberatione  telitla  dep^fuorio  quid  continea^  monis,  Jt,j,p.  t^o 

tMrji,^.p.^^                            >  MiAr^  Jiitimimimo  primo marito accepit 

liberatione  g^neralian  >eniat  reHquorHmrt  /edinidum^  inwnontenlepeperit,cm  fiit 

tn^fiio,& quando/i,^^.&  J .  pa§,9^^x<^,  9edat/t,^.f,^jj^ 

qmdft  tegauit  onute,  m  qm  eontigt  rtt  catf 

demnarirationeadmimfirationis^numerJ^  ,-. 

2jberiexdiuerfitnuptijsnati,q,tomofttfucct  ^AtmaHiquirvere  duatur,  mmki.p^, 

dant,>idepten^q.i7.p^S93^&JMcfrro-  J^X  :  177' 

ffduntfotummfiUjsnMUralibHs&lepti»  T^ati exconcubina  an  deistrecimU  legitimen 

tmsyquomodo  >erd  natwrales  tantmnfucci  tm  per  fitbfequens  matrimormmt^  &  quid 

dantytraditt»q.i%^.^L)^,qj^omodole^iti  dewrecanomco/t.S.p.tjy 

ntati,q.  i  ^.p.  5  ^7.  quomoda  itemfpurms  T^es  an  cenfeantur  •pocatiadfideieommif 
fuccedat,q,io.p,6oo                 -o..    fitm  fil[jsreli£lum,n.i.p.29^.&numv€ 

^nh  fiiantappeUationctitiofuminvltmttsyolun  ■' 

^  tatibustinitifittutionehieredisvet  fubfiitu 

•Vv                                     {  ^  tionedireilatibi,&  n.x.quidin  fideicor»' 

J^^teranpupiUariter  pofiit  fubfittuerc,  m^/t.^.&feq.pabi. 

-»-yA                -  ^eposanfitccedatinlocum  patris,n.i.&  di 

Mernonpetenstutorem  filio^priuatmfit^  fiingiiitmrn.2.3*^Jiif^  5 .« feq.&p.ip9 

s^ione,q.i7.p.^o-^  &  m6.pa99.&soo 

Metus  inperfonapatris  &  inperfona^filij  cen  J^potespramortuarum  filiorumcum  auun^ 

f$tlfritk6rp,^jcy  cdos&patrttorauofiticedMntinfihrpeSyn, 

Milesqms<Lcatur,n,2.p.^y^,&an}>bique  6.tamim^quamf<xminA,ibi.p.^-j^ 

loeorum  tefiaripofiit  me militari,  n.^  .ibi,  T^pot€sftfoiifiiperfint,qualieer  fuccedtmtyrt, 

ded.n.^.p.^79.  quidmitiies  nofirttempo  I^*&feq.p.sq6.declajt.i6*i  j.&  x8r 

ris,n.^.ibi  quidmiiitesnoninfcripti  matri  ibd. 

tuia,n.6.ibi.&qH£mitttisftntpriuilegia^  T^epos  anet  fiiiaerclMdatttr.n.^.  pag.^yj, 

q,,7.pertot.p.i^So.&q.$p^ii  t^&hae  quidfi  ifnus  mafcuius  fuperfic,num.^.pag. 

an  competant  DoHonbus  &  ^Aduocatis,  j  7  g 

q.^.p,^79.an clericit^q.^^p.^io.anprin-  ^epos exfHio an  exdxdat faminas.n.^ . pag^  ' 

etpibus,q.6.ibi.  & an tmies  in  dubio  cen-  5  78.  anexclttdatneptetn  ex filiOt  mtme.^- 

featur  pcUe  pu  iure  lonimum  yei ^eciali ,  ibid, 
if.p.p.^Sz  ■ 

Minori>eladultushabenscurationem,anpof  O 
fu  donare caufatnortis/iMmero  i.&  ^.f. 

,  '  f^^igatio  rudurdis  oritttr  etnmtHs  [olen^ 

Mona^eriumfuccedensmonacboyanfttpro-  V.^  m-poluntate/tAi.p.iy 
priebartSftt.i.p.i} 

JdonafieriufM  an  comprehendatur  in  conditio  ^ 

ne/i. I .iect.  n.i.& feq, p.^jo  1 

tiMisanlegarepofia.n.  i  .p.  54  pA^«w  de  referuandafucce^ione  mdet.n^ 

Midier  prohibita  nubere extraterritorium cii  ±     i.&i .p. 5 s^i.quod de eo,quo filiapef 

kareditate^  anprobtbeatur  adita  Iwedita^  fiatutmn  exclufdi  confhruatur  fuccefiio,n. 

IPaChm 


TaQnmdehmditateacqmtndajfQn  valet,  f»«g.j<$7. 

-peUnimpcnaiiJlipMlatroHeadiiaa^niKit,  .'  Trinceps  anpofflt  iUcgitimwnperhmdemu 

CJr  2  .p  5  8  2 .  declarativ nu.feq,  pcr  totm  pr^nm  legttimare  ad  feudim,  &  tfkid  ft  ^ 
^.9»fic&pa£itmde  non  fMCcedendd  mki'     exteflamentojtiuederemfeudo prohibean 

ydettt^A.p, $ 8 6.decUratux  «.5 . f>.  5 87;  f «r,n. r t,p.^. 

Et  an  hociuramentofirme^M^^sp-.ifHf  Trmept  veiius  municipale  nonpotefl  alitpti 

pTAterea  de hoc -pide q.io. ditla p.  fm^ctter prmare facuUate teflandi, nu. 6. 

Tadum  an  valeatft  ftat  et  viinore  1  j  annist  P^*^* 

n.  1  .p.790.qmd  infilia  ingrediente  mona  Trinceps  an poffit  mutare  -poluntatem  teflato 
fte>wm,nume.  i.ibid.  M  ta[e  pa£h(^'f    risM.9,p.^.  \ 

praiudicetrenunciantis  filifs,  numer.  ^.W  ^  TriuatushxYeditattpropterdeUdHmanpojJk 

an  reuocetur  natiuitate  fiiiarmt,nitm.^,  .    pacifadereferuand&ture  fuccefftonis.n.j, 

& an  locum  babeiU in  tudto,  im.6iilHii  dedarmtirti.i^.pt^^i. 

Tartem  non  facit  qui  non  admittitur  adpaif^  Vriuata  familia  an  pcjftt  modum  &  formm 

tem,nu.i,p.i6p.prccedtty&dedaratur  tMduceYeinfuue(fionthus/f.i6.p4jf^,''^^ 

nim.feq.  Tateran&  quandoiiherisjuccedatfq.  t2.p, 

Tater  ftexduabuspxorihusfiiiosinftiatatj&  6oi,&  feq. 

inuicem  Mttuat ,an  praferatnr  vprinqnt  Tarentes  conuolantes  adfecundas  nuptias  qua 

coniunGuSfq.^j.paj^^j^f.  .\  io  repellantura  fucceffione  iiberorum^q, 

Tatris  botta  anftnt  filicicbligataprjtlegitima  ^^.^.^05,  '  *,  .  j 

14.^.4^.  V ^^^  y-TueUa^cuimile  reli^afunt,  fuitkpfM^ 

Tatrisfcripeitra  repertatn  dfla^  in  qua  pater  tum,ft  mMHfler  ium  ingreditttur ,  an  pisffit  • 

iiberos  difpofuityVaieat,& quidde  bac prf  petere  miUe  ft  mona/U^m  fuerit  ingrefOf 

terea  vide  q.  i6.pa^.^9  a .  nu.  1 1  .pa^,  lif. 

Tecunia  res  mobilis  efl,tt.  7^  .p.  7.1 .  Tupillt^s  non  potcfl  donare  cakfa  mottis  etiam 

Tecuniadefiinataadempttouenimabfliumyan  cumauthQritatetutoris,n.i.p.\^i, 

•pemat  fttb legatamoOiIium,mtm,B.p.S  t,  3\ 

cfuidinpecuniadeSimataadiffitrfs;mi^,  Q  f.^.f.n.htU 

Terfonaturpisquadicaturjt.j.p.yj.p.^i^i.  w 
an  veniat  hoc  nomine  meretrix  -pd  concu- 

bina,n. 8  ./>.  5  3  2 .  quid  in  naturaii  feu  ba-  rantitas  eadem  relicta,  &-  in  eodem  te- 

flardo^nu.  9.  (iamento  feptus  repetita,  femet  tantum 

Tortie an  accrefcat  imtito ,  difiingnitwr n.  r .  <uoe(ur,nu,  t.p.i      & qni<iftin diuerfts 

&fcti  P' ? 7  5.  fcrtpturis  repetita  ftt,n.i.  &  qnidft  dtfpar 

Tortio  defictens  an  accrefcat  cnm  onere,diflin  fit  fumm_a,n.  j  .&  quid  ft  d  pturibus  reltCla 

gwtur&  declaratur  n.  i  .&  feq.p.i  76.  et  nu.^jbid. 

pro  viriii  vel proportione,q.^o.p. iJ1.& 

an  vnita  ciim  (kbWttUione  pitpillari  accre 
fcens  trahat  ad  je  bona  impuberis,q.^  r  .ibi, 
Toffeffortam  hsreditatispetitionemintetttam 

an  "pideatur  agnouiffe ,nu,  \  8. 
Toflhumi  an  &  quado  fuctedant,n.^,p.  5  74. 

Tralationi an  iocus  ftt  inter  coniHn6los,diHin  iinutatur  n,  i ,& Jtq 

guitur n.i.i.^.&  4.p.^ 66jieciar.n. 5 .1ir\  T  ^eiin quo  petbum^ an imporiet  bertdis infU^ ' ^ 

mitaturn.6.qu:dftperdmcrlasfpecies  con  '     tutionem,n.2.p,iii^&  quidde  hoc  prih  ^-^ 

mn£ii,n.-;.disltnguaur &  deciaratw «.8.  iereattbi.n.j,^.^.6.y.S.&  9. 

P^iigionem 


REiuendkatio  an  detur  pro  legatis  >ni^ 
uerfalibus "pci fideiccmnuffistnu.i  .p.ijt^  • 
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J{es  hojilnm  an  k^ari  po/firt  n.  t .  p.C  p. 
B^JiuHtio  in  fideicomwifp)  qnsiitCY  jjcxnda  > 
&  qHod  alra  fit  vcTba!is,alia  realiftnifm.  i . 

j  j  5 .tt  q:u  fit  inter  has d  iJ:rcTjtia,n.  i . 
ibid.  &  (jmd  in  re/iitntione  fidcicommifii 
yeniant  qiu  hsres  bct  titulo  h£reditano,n, 
I  ^  5  6 .dos  matris  autem  nonyU.  t .  ibid. 
item  qnod  dcbitum  fuii  hxrtd^  a  defunBo, 
n.  5  .ibi.ct  an  comprehendanitir  prxlegata* 
n.  ^declaratur  n.y6,&y.p»$iy»&  feq. 
^n  reflttui  dcbcat  qitod  hxres  habet  ex 
/ubjiitiitioney  n.i.i.&  ^.p.^^S.  quid  fi 
ex  iitre acctcfcendo,n.  ^.ibi.  quadofruQus 
yeniant  in  refiitutione,  difiinguitur  n.  i  .p. 
3i9.&  ibi  vide  cafus,&  an  bona  fcudalia 
ftnt  re(lifuend.tj  difiin^uitHr n.i.i.& 
p.^  .\o.'quid  dc  emphiteufiyn.  i.i.^.&^, 
j 4 1  .&illa  ccclcfiafiica^n. 5 .ibi.  quid de 
iure patronatusyq. ^z.p.^j\z.&  an  iura 
fepulcinoru  fint  re/iituenda,q.^  j  .ibi.quid 
ft  ijjBTCS  grauatus  fit  refiitttere  quicquid  fit- 
pererit^.  i  .ibiujuid  fi  nihilalienauity  n.  2. 
&  quid  ftdolo alicnauitfn.^.ibi.&  ana- 
lienata  grauatus  in  qtiartam  imputetj  n.4. 

J{(nocatio  lcgatorum  quaiiter  probetur, 
pag.147. 

1{euocatio  donarionis  caufa  mortis  quaiiter 
fiat,n.i.i.$.^yet  6.p.i6^.& p.i6^ 

S 

SEruo  proprio  legari  non  potefl ,  n.  r .    5  7 . 
iimitatur  n.  t  .ibi.  qu£ procedit  fratribus 
mendicantibus,n.  j .  ibi. 
Subflitutio  quidfit,'&  an  fit  proprie  inflitiitio, 
q.j.&  i.p.2oS.et quot!ipitx,quot etiam 
dire6l£fnhfiitutionisfintfl^ecies,n.  i.& 3, 
p.ioS-&  lo^.etquibus verbis fiat.q.^. 
p.209 per  tot.& q.^.per  tot.p.2 1  o, 
Subflitutio vulgaris qiad  fit, q.6.  p.ziz.& 
Ijxc  quotupiex,q.7.pcr  tot.  p.tt^.&q, 
2j.p.2jy.  quom a do  concipiatur, q. S .per 
tot.p.z i$.&an tefi.imemum  biucpojfit 
incii^ere^n.i.p.izo. 
fuhfiitHtio  yul^axis  exprejft  continet  tiicitam 
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•  puptUarcm.nu.i.&  lo.p.iii.ua.w.r. 

etz.p. 2  j  j.rtiamft  in  vno  cafu tantum  fit 

concepta,n.i.p.iii, 
Siibflititiione  vnlgari  facceditur  teflatori, 

p.ig.  212. 

Subfiitutus  vulgaris  an  excludat'coniun^um, 
w.  I 2  2  ? .quando procedat,n. i.ibid.  & 
qmdinfubflttutione  inualida,n.3.ibid. 

Subfittutio  vttlgaris  cejfat  per  aditionem  infii 
tuti,n.  I ./).  1 2  4,w/in  i)M  tacita  exphret  per 
aduentum pubertatis,  n.  i .declaratw n.i» 
p-  i26.&an  (efifl  t  per  emancipationem 
poHfa6lam  pupillMcm,q.ij.p.  2  xj. 

Subfiitutio  pupdiaris  quoiui  e  introdu6la,q. 
1 8.  p.i  ly.&qnid  fit,q.  1 9.  ibid.qutbus 
'PCibis  fiat,il/i.n.  1  .&  piura  de  f}acilid.& 
'  in  hac  vt  vaieat  ncccjfeefi  vt  fit  filius,n. 
j.p.izf)  .item  requiritur  vt  fit  impubes,n, 
I  Jbid.&  qux prstaea  ad  l)anc  requiran- 
tur,n,i,2.^.&  4./?.  i^i.&nu.^.^.p. 
i^2.n.i.&  i.p.i^^.n.i.p.  !$').& n. 

I .  p.  2  j  6.  quid  autem  fi  abfiineat  beneficto 
prxtoris,n.  2  .ibi.quid fi  adita  fit ifxreditas 
cx  tacita  vuigaricontenta  in p!ipi'iari,n.^. 

Subfiitutio  pupiUaris  an  euanefiat  fi  filiusan- 
te  mortem  patris  definat  efiein  eiits  pote- 
flate,n.ii.ii.\^.p.2^^.& anperi)anc 
fuccedAtur  pupiUo,n.i.p.2iS.& an  omnia 
bona  te^atoris  rrfpiciat,n. i.ibid. &  quid 
ftinre  certafaSla,n.y  .ibid.ttan  milespro 
parte  fubfittiicre poffit ,  n.4.  ibi  quid fi  pu- 
piUus  xre  alteno  oneratum  .tdeat ,  an  po/ftt 
fubflitutus  fiparare,v,  f.ibi,  Etanhxc  «- 
ciudat  matrem etiam  vel  d  iegitima,q.  J  o. 
p.2^2. Matrem vero  exciudi debet  proba- 
ri  quatuor  conie&uris,  q.^i  .pag.  2  40.  eSr 
qtud de tacita pupiUari,q  ^2.p.2J{i.&  q, 
^l.^.-\.& ^^.o.i<^2.&  quod/ubflitutio' 
ne  pupiliari  tc/tator  impubrri poffit/uum  es 
nccefihium  hsredem  jaccre,q.  3  6.  p.i^i, 

Subfiituih  pupiUaris  in  teflamcnto  intcr  libe' 
rosfa&Otan  vaieat,  n.i.p..^9i. 

Subfiitutio  direCIaan  come6ims  inducatnr , 
n.  I  .&  2  .dcclaratur  «.  j .  p.  2  78. 

Sub/iifuTio  faslainca/u  fiiiortmtnafcituroru^ 
TiiificaiUi-  iiuUis  natis,  n,6.  p.iJP» 

Sub- 
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SiJjfijtutiQ  extcnditur  de  ca^  ad  cafitmjnon  de 
•  ferfona  ad  po/onamtn.  i  o.&  jeq.p*  1 80. 
&  potiits  inteipreratUY  dire^a  quamobli- 
qua/i ^.D.2'^^,& tata fit eius inter 
pretatioyn.y.ihi. 

Subflttutus  fi  fitius  po/ihumus  non  nafcatur 
admittitur  extacisapupillari  fi  nafcatur& 
adeat,&  pojlea  in  pupiliari  decediatfn,n.f. 
279 

SubJIitutus  an  excl/idat  coniunCltm,  f .  r  4.  nu 
me.}6^ 

Subjlitutus  non  admittitur  donec  inflitutus  a- 
dire pott/i»n.  i  .&  quid  de  boc prjttereajn. 
t.&  deinceps,q.9.p.ii7 

Skbnitutio  exemplaris  quare  dicatnr ,  &  qm 
iureintrodu^a,q.^  ii,&  3  g.p.  i^i.&quo 
f»o</o)f«f  ,7. 4 1 . 4 : .  f  9 . 44 . 1 4  4. 
.  qmbus/ub/iitHi  poffit.q..^^ .p. i^^.&q. 
^e.p.i^"} .& quipofJint,q.^-j .&  48.  p. 
.  2  4 7 .Cir  qua forma  concipiaturyq.^g.  pag. 
248.  iffe&us  eius  totos^q.  5  o.ibi, 

Skb/iitutio  reciproca  qujeduatur  &  quare^n. 
I  .&  an  fit  dijlin^a /peiies  fubjlitutionis» 
n.z.p.x^o.  quibus  verbis  Jiattn.  i.i,&^, 
p.zf  l.&quid  comprehendat,q,^.^,p.  2  51 
&  q.S^'p.252.& q.^6. p.i^2,  Etan 
fubhitutiones  comprebenf^  in  reciproca  fint 
exprtffjL  >el  tafit^eyn.  i  .decl.n.2.^  .p.i6i 

Sub/Iitutio  compendiofaan  proprii  fit  fpecies 
fubsiitutionis  perfe.q.sS  .&quid  fii,q.39 
p.2^6.Quibus  verbisfiatt& qnibus  perfo- 
niSf&num  fub  conditioneyq.6Q,  qui  fint 
eius  efft  Hus.q.  6l.p.2^S.&  hxc  fa£ia  ,i 
milite  "perbis  commumbut  qnus  iub/iiiutw 
nes  contineat/t.  2  .p.  2  6  5 .  quid  matre  exi- 
iiente  in  medio,n,  j  .ibi.&  an  mibtes  fingit 
lari  priuitegio  direSo  fub/iituere  etiampu- 
beri  po/f:nt,nu.  i  ,ibi.  fa5la  d  mililv  verbts 
cbliquis  quas  comprel^endat^  q  64.  facla 
"perbis  dtrc£iiSyq.6  5  .p.  2  d^.CT  hoc  priuile 
gium  dire^o  ,'ubjlituendt,quibus  competat 
Ijodie.p.  2  5 .  Hjtc  item /ubHitutio  vcrbis 
fibliqmsfa5Ia  non  contmet  dire£iam,nu.  i . 
f.269. 

Suhsiitutio  compendiofa  per  perba  commwiia 
quas  contintat  fubflitutiones,  n»i.2,&i. 
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p.  2  -ji.procedk  n.^%^6, 7.8.^.10. 1 1. 1  x 
&  j ^.p.272.& hac quando contineat pu 
piUarem^n.i.i.p.2y^.n.t.decl, n,2.  & 
5 2  74.  pfr  verba  direda  &  communia 
/fuas  contineat.  q.jS.  f  •  2  7  5 

Subfiitutio  tfia-.quandocunque filiusmeus  de~ 
cejjhrit  bona  mea  difirtbuanturpauperibus, 
an  fit  pupiUaris,n.  2.  ^  .&^.p.  169.& hinc 
num  hxres  duas  quartas  detrabere  po(fit,q, 
7j.p.270 

Siatutum  yel  confuetudo  qudd  quis  non  pojfit 
teflmfine  alicuius  confenfit^an  valeattn.j» 

Statutum  ftmpliciter  excludis  a  fucceffione,an 
intelligatur  exctudere  d  Ugitima,  n.  i ,  pag, 
460. an  flante  flatuto,excb4dente  dota 
tam  fupplementi  petitio  <iatur,numer.  2  .p^ 
461 

Statutum  qiio  permittitur  teflamenti  fa^io  in 
ter  patrcm  &  filfum,an  valeat,  nu.^  .pag, 
601 

Succejfio  &htxedttas  quo  iure  introdu^iai», 

!.■*.$.&  j^.p.2.n.2y.p. 6 
Succeffio  aliaifniuerfalis,aliaparticulari{fn.  i  S 

Succejfor  particularit  velfingularis  an  fmiplici 
ter  veniat appcUutione /itcceJ/ortSt nu*i^, 
pag.^i 

StKce/fw  alia  ttflamentaria^a  legitima.n.2 1 

5"«.  cijkonis  lcgitimxapptHntione  .in  veni.,t  te 
Jlamentariu,n.2:  .p.  f.err>ph/ttufis  wl feu» 
dum  alicui  eti.im  tegumis  h.tredtbus  fuis 
tonct/[um,an  adexttaneus  Ijjtiedes  ex  te- 
flarrtcnto pertineat,n.  l  ? .  p. 5 

Succtfiionis  /ola  apptUaiione  ancontineafur 
teflamentaria,n.  i  i\  .p.  6.lex  admittens  aii- 
quem  ad  futitfiionem ,  anadmittat  tam  ex 
teiiamento  qiuimab  tmcflato^n.-.^^.p.S. 
V  an  txdttdtns  d  fucctfsione  exduiatdle 
gitima,  a,i6.ibi. 

Stiitas  quid /tt,q.  1  .p.4  ^ 5 .  quo  iure irttrodu- 
{ia,q,  2  ,ibi  qu£  ad  hanc  rtqu/rantur,&  ibi 
certos  ca/us,q.^.ibi.& p.j\66.&  q-S-p. 
46  "],&  an  bodie  in  fiUo  locum  habeat,q.S 
p.^ji»& qiiid  opi  yetttr in  /uo  qui  nec ab'  > 

/iinuit. 
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(linultyTifc  ft  i/nmifcu^tytf. s>.p.47  !.& qui 
bus  modts  tolUcur,q  i  o^ibi.pcr  tot.&  q. 
ii.p.475 

Suitas  ntanei  hodte  in  filijsjn  his  qujt  concer- 
ruint  ims  comtnodutn iwn  m alcfSt  n.j.p*' 
gm  8. 

T 

TEflamentif olemnitasft  fit  dimitrtti ,  an 
cenfeatur  etiam  duninuta  ilLt  qux  re- 
qviritur  in  codtcUUs,  n.  4.  p.  ( 60 
Tejiamentointerliberoscondito  coram  y.  te- 
fttbus,an  legata  extraneis  reli^la  fnflinean' 
turin  pim  codiciUorum^n.ij.p.xjz 
Teftator  certumhjeredem  nmcupare  dicitur, 

n.i.&  i.p.iS6 
Teflatoris  >oluntas  &  poteHas  prxcipui  con 

fideranda^q.6  7  .per  tot.p.%j^() 
Teftator  grauatusad  dotem  prxftandam,ftle 

gaueritiimputatttr in  dotem^n.'].  p.97 
Teftamentum  fi  pr':ncipaliter  ad  pias  caufas  fa 
dumfityan  legata reliSla  -paleant^u.S.  p. 

Teftamentum  in  quo  filius  ftiusprxteritus  ipfb 
iure  nulltm  efi^n.^ .  p.^70 

Teftator  an  pifin  pruhibere  filio  legitims  fud 
detra^onem^q.^p  ./».5  5  x.an  ius  accre/cS- 
di,q.6t^.p.  $^^.an  teflamentum  infmuatio 
nem,  q.6^.  ibi.  an  pofiit  d/fponere  quod 

eius  non  ftnt  hypothecata  pro  legatis.q. 
66.ibid.  an  pofiit  dare  licentiam  legatario 
capiendi  piopriaauthoritate  rem  (tgatam, 
q.67.ibi,an  pofiit  rcmittere  pjufinCluario 
confe6tioneminuentajij,n.  i  decl.nu.i.& 
^.p.^^^.an  hsres  ptfiit  remittereynu,^.  p, 
554.  qu£  ftt  •pfufiu^uartj  nolentis  prsftare 
cautionem  ft  defaSo  remiffia  fit,n..$  .ibi.an 
pofiit  iubere  ne  hxredes  -ptanturexceptione 
nort  numeratx pecunii:.  q  'jo.ibi.  an  tutori 
pofiit  remittere  conftClionem  inuentwrijyn.. 
I  .declaratur  n.i.&  feq.anpofiit  iubere  vt 
h£redes  perp^^Q  Henttn  conmunione,  q. 
^i.an pofiit  dtfponere  de  rebus  h^rediSj  n. 
I  -p. 5  5  ^-4»  pofiit  evprejfe  obligar:,remif 
ftue/i.i,  ^ pof^if  lacere  W  breuiori  tem 
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pore  fi£liones  finiantitr,  q.  74./W. 
Teflatorlegans  pni  quodalteri  legauittOvcen 
featur  admcre, &  qiundo^n.  1,2.  }.&^» 
p.147 

Teftator  fiiio  mftituto  pupiUariterJubflttuit  Ti 
tivm^  &  quandocunque  Titius  diccffirtt  ^ 
jubflttmt  ei  Sempronium ,  Titio  prxdefun- 
Ro  pupiUotSempyoniiis  admittitur  fubjlit» 
pupiUari ,»».      1 7  9 
Teftator  ft  grauatus  fit  legatis  particidaribns 
&  fideicomm:ffi}  vniuerfjli,  qualiterfit  fix' 
ctenda  computatio,q.  p.^i^ 
Teftamentum  quid  fit,q.  1  .^.47  7.  &  quod  no 
prafumatur  faStm  prjtfertim  ptura,nu.  i . 
&  2.ibi.-pndedicatur,q.2.p.^jS.&quot 
eiusgenera,q^.  ibi.  &  quod  eius  caput  ftt 
hxredis  in^iitutio^.  i.p.^iy.&  qujt  prxte 
rea  ad  folennitatem  teflamentorum  requi- 
funtur  pide  q.^^.  dtCla  pag.  &  jeptemin 
tefkimento  reqimuntur  teftes ,  exceptis  ta- 
men  aliquot  caftbus^quos  pide  ibi  q.^4-p» 
^^i.&an  hocprocedat  deiure  canonico^ 
diflinguitur  q.^S.p.j^i.  qvi  pofiint  ejfe  tt 
flesjqui  peronon,q.  sj.p.^^^.&  hidebet 
ejfe  rogati,n.  1  .p.  '^^^.qitidpe  iure  canoni 
cOtn»  2 .  quid  in  teftamento  ad pias  caufas, 
n.^.ibi.&  an  fpeciditer  rogandiynu.^.p, 
544.«»  ab  ifto  teftatoretn.^  .ibid.  rogittu 
autemptr  i.teftes probaturyn.6.ibi.&  te 
ftes  debet  effe prxfentesy  7. 5 9. 1 64. 
Teftamentum  pnocontextu  fieri  debet, «.  I  ^ 
548.^  num  in  hoc  pofiint  ceUbrari  con- 
tra^us,  n.i.iii.  &poteft pnblicaricoram 
iudice  ordinario  lociad  hoc  deftinatOf  n.  i  • 
C2r  2.p..^^S,f^ino  etiamadhuc  teftatore^ 
difting.n.i  .&  fic  publicatum  facit  fidem^ 
abfque  originali,n.  c)..  ibi. 
Teftamentum  filio  prdUerito  dicitw  nuUum^ 
&  qtiid  ftt prxteritOynu.  i  j&  feq.p.  55^« 
Teftamenium  ad  pias  caufts  an  dicatur  priui" 
legium  quoad  p€rfonas,aUas  inhabiles,  nu» 
2.  />.494.  &  quando  dtcatur  reliRum-ad 
pias  caufaSyn.  i  .ibid.& quiad pias  caufat 
teftari  pofsint.n.^  .4. 5  .C^  feq.ibid.n.i,et 
5  .&  feq.p.j\99.&  q.  iJ\.ibtd.an  clericus 
•pel  prdatHSJp.  5  08  .ef  w  quibus  bonis,ibu 

an 
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mt  Monachus&de  hoc  prxterea  q-Si* 

7cflanientum  an  rumpatttrlegitimatione  filijt 
7. 7  7.p.  5  6 1 .  u«  per  capitis  fcntentiamy  q, 
'jS.ibi.an  per poenitentiam  filij  exhjtrcda- 
ti  (f.jg.ibr.an  teJiitmcotradiSlione^q.So, 
ibi.  an  mortuis  fejlibus  tempore  apertnrx, 
1  .ibi.tju  d  0  hxrcs teflatoremoccidaty 
if.Si.ibi.  q^tid  dc te^lamcntomctu  faBo, 
8  ? .  p.  5  6 : .  q>iid  de  contrana  teflatoris 
"polwitiitc  q.^i^.ibi.^n  per  cancellationc 
S  s  .p.  S  6  2 .4« primum  tolUtHr  per fecun 
dum . 6  p.^6^.qmdfi pnvium  iuramcn 
to firmatian^q.'!^j 
Teflamentaplura  fieri  poffunt  in  yna  charta^ 
n.i.p  5  71.6*  an  aiter  pofiit  hoc  cafu  reuo 
effreyi!^  duo  teflamentaeodem  dte  fa^a,ft 
producanturvttu  prjtualeat.q.gi .p.sjl . 
TiebeU  anica  an  naturaliter  debeatur  fideico- 
mifjarijs,q.  i.p.^97.&  an  fit quarta pars 
ha  editat  s  rel  bonorum.q.  2  .ibi.  Et  huius 
detraHio  qmbus  connpetat.q.  ?  .ibi.et q.4. 
p.l9o.&  de  quibus  reliffis  detrahatur.q. 
$  .p.j\oi.&  q.6.  p.^oi.e^ ^.9.^.407. 
pertot. 

Tributa  &  coU(  Clas  num  foluerc  teneatnr  hje- 
res  an  legatarius.n.  \.p.g\.&  qmd  ft  tan- 
ta  ftne  onera  vt  abfoibeant  le^atum.,^i.n. 
2.&qmdft  bona  ftnt  priuiUgiatat  num.^ . 
\b:dem. 

Tranfuerfalium  fucccfiio.q.  ^o.&fiqp.Co^, 
&  feq. 
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VEfiibuslegatisqux  &  quomodo  raleanU 
n.i.2.& ^  .p.y^. 
f^hr  &  vxor  an  inuicem  pofiint  don.tre  cauft 
mortistn.  J.&  i.p.i  j 6 .et quid fi donatio 
fit  iuramento  fiimata,  n.^. 
yiri  &  yxoris  fuccefiio  quando  &  quibus  ca- 
ftbustocumhabeat,q.^6.&fiq.  p.  14.  ^ 
fequen» 

Vnijormiter  &  diffoiviiter  quando  capiatur, 
n.  i.p.^go. 

rniuofatite,-  an  legaripofiit^  n.\.p.^%. 

f^oluntasiefiatons pt  murn  toiunt  obtmetji, 
i.p.^^j.&  qujt  prditerea  de  •poluntate  et 
interpretatiom  teflatoris  (cttu  neceffaria 
funty  vide  per  tot  q.76  .dt6ia  pag. 

yfusfrtiilus  legato  (otinetur propriitas quan- 
dotejiator  voluitri{}itu.,n.  \  pag  gx.lte 
fi  reHqult  rcm  ad  VjiinfiuCluni  vel  vten- 
dum  frucndum^nu.i.  Item  quando  rtli- 
quit  cum  prohibitione  aLenattonis,n.^  .ibi, 

rfusfiuSlus  legaripotefi,n.  i  .p  74. 

yfufiuSuarius  &  iegatarius  i  oncurrunt  in  /«• 
gato  ceft£  rei» ».  5 .  declaiatur  nu.6.&y, 
pjg.go. 

yfiifnMuaiius  anpofsit  arhoves  incidere^n.  t, 

p.^S  .anpcfiit  dcbita  exig€re,n.  2 .  p.26. 
yfufiu6lua\ius  non  tenet  onus  kgatorum  fed 

hj£resyn.  i  .&  nunquid  debeat  foiucre  lega 

taannua^  n.2.&  ^.pag.i^g, 
Fftirariits  manifefius  an  pofiit  donare  caufa 

mortis,  n.i.p.i  5  5. 
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Receptaium  ScntentiaruirL. , 

LT IM A^VM  vnluntatum» & fStccejrtonumjam ex 
teft4meto,<juam  ab  tnteftato  materta  pra  alijs  in  homt^ 
num  aRtbksjrtquentipma  eft:praiipueentm  lt/es,& 
infgnes  verjanturin  ttjfxmtntts,  atq^  v'ttmisvo  'utA 
Sibus.ctrcA  tnjlttuttones  haredum,  tegata^&  jideicom^ 
mijfa,  reJlttuttones,Jitbfttiutiones,&fimiUa,vt  quotU 
dtana  rerum  experientia  docet.  Stcut  autem  vtt  ts»  itd 
quv^ue  non  mtntts  dtjfctlis  hac  iuris  pars  eji ,  &  plus 
quam  vlla  aita  turis  mate>  ia.controuerfiatum  habet : 
£x  quibuspracipuas,& magis  praatcabtles  quafliones  fub  communtbus  inter^ 
fret um  placitis  rejoluert  pro  vtrilt  conabor . 


§.Pri 


mus. 


SvccTffin^^  hspred  tas  quo  iure  introduRa, 

TarentHm  h.tred>tas  iure  nattnx  dehrtm.& 
ius  Ir^itimaru  hp-editatii  oth.^tt  b . notii. 
TritKeps,  •pelius  mtm  cipjlcnon  potefl  ai- 
qnd  Itmpiiciterfjriuare  faculfatetrffandi. 
,An  >a{eat  {lattnu^relcijnfHetHdo  q»6d  tjuis 
non  po^H  ttPariftnealituiia  confenfir.  ' 
prtncfps  pr.fjit  mntare  ttoliitatettfloris. 
$  U Tmafiiifs  dibita  an  poffit  per  Jlatutii  toUi . 

10  Bona  per  tefiatorem  aUenari  prohib.ta  an 

cotififcentur . 

1 1  Trmceps  an  poffit  itlegittmimprrrcfcrtptu 

legitimare  ad  feHdum,& quid  fi  ex  refla 
mcnto  fuccedoe  infeudo  prohberetur . 
i2Ex  mrnus  folerrmi  ttoluntjfe  oritw  naturalis 
obligatio» 

13  Legataexminus  folemniuoluntatedcbdtur 

naturaliter,&  legatarius  posftdens  tutus 
eflexceptione . 

14  Et  quid  in  hxredefcriptojiposfideat. 


1 5  Qtrdin  foro  confcientix. 

1 6  Quid  in  hsrede  Ieg't/r*t0yat  in  foro  eonfcien 

ti£  posfrt  hxTedita:^  rerinere^  an  uerb  et 
minutfo'eni  w  tittate  tcneatur  refiituere. 

1 7  Hates  felidain  minus  (otemni  tefiameto  ex 

(iipttlatione,  uel  paffo  tenetitr  prjtfiare, 

1 8  Succtsfio  alia  uniucrfairs,  alia  p.trticu'ar'is, 

1 9  •^ppellatione  fuccefforrs  fimpliciter  an  UC' 

niat  fin^u'ars  fm  ccjjor, 

20  En>phitruf'i  aiicm  & pccefforibusfuisiocef 

fa  ad  fin^ulate  fucirfpnem  an  pertmeat, 
2  I  Sutcesfio  atia  tefhmentaria^a^iale^itima. 

2 1  ^pprllatHine  If^iiima  fucccsfionis  an  «r- 

niat  tefi>imrntaria. 
2 J  Erttphitcnfis  vel  feidum  alicitiy&  legirimit 
hit  edibus  fitis  concrffnm,an  ad  extrancos 
hxredes  ex  ttflamentn  pertineer. 
14  ^n  fola  ftKiesfionis  apptUatione  continen 

tur  tt  flamcntaria  . 
25  Lexadmittens  al  qnem  ad  fuccesftonm,an 
admittattam  ex  tcfiarncnto,  quJm  ab  in^ 
tefiato,  Et  an  rxcludens  afuuesfioneeX" 
dudat  a  iegitrma.nu  2  6 . 
27  Succejfiodefcrturaut  iure  ciuili^aut  p^ctorio. 
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RO  intclligemiatcrmi 
noru  pra:mitta  quacda 
gcncraliaj&  primOj  Ex 
quo  iurcdcfccndat  fuc 
ccsfioncSj  hayrcditatcSj. 
&  tcftamcta.Dc  qua  q^. 
Valcfc  cotroucrfiimj&acutc  multumq;, 
difputatum  ab  intcrprctibus ,  &  tande 
in  tripliccm  opinioncm  dcdufta  cft, 

Alij  &  primi  cxiftimarunt  fucccsfio» 
nes  &  hxrcditatcs  originc  iurit  diumi 
cfl'c,add u citn  t  tcx. V ct cr i s  t cftanic ti  Lc- 
uit.2  5.&  Nu.  1 7.q^uibus  dc  ha:rcditati 
husadpoftcros  trafinittcda  ftatuitur^ 
&:  Gcnc.27.vbi  facob  cofcquitura  pa- 
tre  morietcius  primogcnitura:  &  bcnc- 
<lidionc,q«^fratri  fiio  E(au  vtprimo- 
gcnito  dcbcbatur.  Huius  opinionis  au 
ihorcsrcfcrt  Gulic.Bcncd.in  Rcpct.c^ 
Rainut.par.  i  .vcrb.tcftamcntum,  cxt^ 
dc  tcftam.Alev.confil.i.  num.y.  lib.l . 

Alijjfiicccsfioncs  aiurc  ciuilipofiti 
uo  introduftasc6ftantcraftcrunt.Hu- 
ius opinionis princcpsauftor  cft  Ac- 
curfiin  gl.I.  cx  hoc  iurc,vcrb»dominia^ 
&  ibi Bar.ft.dc iuftit.&  iur.&  hancopi 
nioncm  dicittflccomuncm  Porcus  in 
in.fti.tit.de  tcfta.ordi.Bal.  l.duodccim 
tabularum.C.dclcgi.ha:rcd.Eandc  di- 
citclTccommuneGulic.  Bcncdift.  rc- 
pcr.d.c.Rainuuus.  verb.tcftamcntum, 
nu.3.&nir.<5.  &latcdcfcnditcam  no- 
uisfimc  Fcrnand.Vafq.dc  fiicccf.crca. 
lib.  I  .^.  I .  nu..i .  &  fcq. 

Tcrtijifiicccsfioncs,inucntionc,&  o- 
riginccllciucifgcntium,naturaliq;.ra- 
tionc,&  ^quitatcindudas,qu6  ad  for- 
niam  vcro,&  fijlcmnia  addita  a  iurc  ci. 
uiIi,&ciusapprobationcm  cflc  iuris  ci 
uilis.itatcnct  gl.  c.iusnaturalc.  dift.i.. 
Thcophi.^.ius  autcm  ciuilc.inft.de  iu— 
rcna.gcn.&ciu.  &hanc  dicitcflc  co- 
Biu.opi.Iaf  l.intcrdum.n.^.ff.dccond^ 
indcb.Rom.Fulg.  &  idcm  Iafinu.5.1.fi 
tcii^amcdtum.C.dc  tcft.  &  ibi  Cor.can 
dcn.  dicit  cflc  communcm.  Hanc  ctia 
^fi^iUlQUcaidicic  cik  communc  laf» 


rubr.ff.  Jc  acq.  harrcd.  &  l.cx  hoc  iurc. 
nu.46.tf.dciufti.&  iur.Fortu.Garz.  L 
Gallus,f.&quid  fi  iantum,ff.dclibcr.& 
pofthu.Hanc  candcm  opinioncm  frc-^ 
qucntiori  calculo  probatam  fatctur  Di 
aac.Coua.varia.rcfiDlut.li.^.c.d.nu.y* 
&  ita  communitcr  tcncrc  )5oc.in  RuB, 
cxtr.de tcfta.dicitTurzan.in  fuis  con- 
cluficocluf.  I  oo.Bar.RomuIc;  rcpc.fii 
pcr  l.  filiusfamilias.^.  Diui.fF.dc  Icg.j» 
nu.24y.vcrfivltimo.&late  in  fuo  conn 
pcndio  tcftamcntoru  in  princ.  Et  hanc 
cflcrcccptisfimanr  fcntcntia  aflcucrat 
Maturi.Montan.trac.fupcr  NouelI.de 
hxred.ab  intcfta.vcni.comuncm  tficit 
Ant  Gomcr^varia.rcfijl.li.  i.c.  i  .nu.2», 
&ibid.Tadd  Soarcz  vcrb.cxquo  vcnirh. 
Valcnt.Forftc.tra6t.de  fucccf  ab intc— 
fta.in  prin.lib.  1  jrub.i.nouisfimc  loa;. 
Schncidcvvein  inft.dctcft^ord.nu.  i^;. 
&  fi:q^.  Et  ha:c  firntcntia  vcrior  cft. 

5  Raiio  cnimnaturalis  fcmpitcrna,&: 
immotaquafi  tacita  quarda  Icx^ex  qua 
iu$.  gcntium  mciimur ,  Iibcris  parentui 
hxrcditatcm  addicit,  cadcmq;  inhumjt. 
num  eflc  di<5[at,viuos  babercdcrcbus. 
fiiis  difponcndi^acultatc,cam  autmo-^ 
ricntibus  dcncgari.Ncq;vnquam  tanr» 
barbara  &  inculta  gcns  tuit  ,qua:  ius  re 
gitimarum  h£crcditatu.ignorarct,&  bo 
napropinquorum  in  proximum  capa- 
ccm  transfcrri  dcbcrc  non  agnofi:erct; 

6  Huius  inucftigationis  magna  vtili- 
tas  cft.Narn  fi  iurc  gcniium  libcrate- 
ftandi  facultas  data  cft,&  iurcnaturali 
compctat,ncc  princcps,ncc  ius  munt— 
cipale  poteft  limplicitcr  aliquem  pri— 
uarc  facukatc  teftandi  ,vcl  ftatucrc,  vt 
aliquis  tcftari  116  posfit,ita  tcnct  PauL- 
dc  Caftr.&communitcr  DD.  1.  ex  fa— 
do.ft.dc  vulg.&  pupil.  fiibftit.vt.  dicit 
Romul.I.  filius  familias.^.Diui.  num«. 
2  57.& nu.242.dicitha(5tenus  a  nullo 
asfignatum  fuilTc  modum^vt  quis  non 
posTic  conderc  tcftamcncumun  hisui» 
quf  fimt  iuris  gctium  in  totum  difpo- 
Bcndi  f  orcftaccm  uon  habct^  ita  tcnci 
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Bar.gl.&  omncsDoft.l.fi.C.fi  contra 
ius  &  vtilit.pub.vt  dicit  Romul.cl.f  .Di 
ui.nu.2  29.&  alibi  dixi. 

f  Hincinfcrtur  ctiam,non  valcrc  ftata 
tum  aut  confuctudinem ,  vt  quis  non 

.  posfittcftariabfqjalicuiuscofenfu,  vt 
a  ftatutu  di(poncrct,vt  mulicr  n6  pof- 
fittcftari  finc  cofcnfu  viri,Patil.dc  Ca 
ftr.l.StipuIatio  hoc  modo^  fF.  dc  vcrb, 
oblig.cuius  fcntcntiam  a  Doc.comuni 
tcr  rcccpta  dicit  lafl.cx  fado.fF.dc  vul 
ga.nu.S.Iatc  Vafqui.dc  fucccnprogrcf. 
§.}.Tiu.  17.&  fcq.&  dicamin  alioloco. 

I  Infcrtur  ctia  cx  fupcrioribus,  prin- 
cipcm  non  poftc  immmarc  voluntatc 
tcftatoris  circa  Icgcs,claufula$,&  condi 
tioncs  in  tcftamcnto  appofitas  abfq;iu 
fta &  rationabili  caula.  Voluntascnim 
illius  quo  ad  fubftantiam  cft  iurisgcn 
tium  &  non  po/itiui^itatenct  Archid. 

c.  Epifcopus,88.dift.&  cam  dicit  cflc 
communcm  opinioncm  Corn.d.l.fi  tc 
llamcnrum.£andem  dicitclTc  commu 
ncm  Aim.Crauc.confil.296.Iib.2.  Di 
da.Couar.d.tra<5t.Variar.RefoIut.c.  6, 
&  sequiorcm  &  ucriorcm  dicit  Romul. 

d.  $.Diui.nu.2j5.&itacx  coi  rcfcrtno 
iiisfimcFcrnand.  Vafq.Iib.  1  .dc  fiicccf. 
crcat.$.i.nu.29,ncct ipleroncm  hanc 
«omujie rcijciat,&  putct  fucccsfioncs 
&  teftamcta  ciTc  luctionc  iuris  poliriui. 

Hac  comuni  racionc  rcftc  quoq;  dc 
dudturjlcgc  municipali  lcgitimam  fi- 
lijs  dcbitam  minui,non  autcm  prorfus 
tolli  poflc^vtcft  communis  opinio,dc 
qua  tamcn  dixi  infra^.Icgitima. 
o  Indc  ctiam  cft,  quod  bona  pcr  tcfta 
torcm  alicnari  prohibita  nocadunt  in 
c6miflum,itavtpropter  dclidiim  pro- 
hibiti  confifcari  dcbcant,ctiam  in  cri- 
minelxCx  rr.aicftatis.ita  tcnctBar.l.Im 
pcrator.ft.de  fidcic.Iibcrt.;&  cam  dicit 
cfl^c  comuncm  opinioncm  Alcx.conli. 
2  j.incip.oponunc  pondcratis,lib.  i  .& 
confi.80  Ji.  2  .Soc.conf.  1 2  i.incip.prar- 
niittcndacft,col.4.vcrf  fcd  rcgula  eft, 
Tol..|J)cci.conf442.hanc  quoq;  dicit 
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communcm  cflc  oplnioftf  m  Cur.Iun* 
c6f  iio.incip.praffupponiturin  fadloj 
Carpol.conf,55.Anguft.Bcrous  infuit 
Qucft.famil.nu.^i.Gigas  in  fuo  tra£l;« 
dc  crim.Iarf  maicft.rubr.de  poen.com- 
mit.  crimcn  Izf.  maieft.  &  nouisfim^ 
Romul.d  §. Diui.dicit  Bar.  fcntentiam 
communitcr  rcccptam  ,  &  quod  com- 
munis  lentcntia  apud  Italos  fcruatur. 
Ratio,quod  nuUomodo  vltima  volun 
tas  dcfun&oi-um  toUiposfit,  fcd  inuio 
lata  /eruaridebcat. 

1 1  Infcrtur  ctiam  principcm  poflc  illc- 
gitimum  rcfiripto  lcgitimum  cfficcrc 
ocprcsfim  ad  fcudum  confcqucndum, 
licct  alioquin  naturalis  illcgitimus  & 
rcfcriptoprincipis  lcgitimatus  n6  pof- 
fit  fcudum  habcre,vtcft  gl.cclebris,  & 
ibiabomnibus  communitcrrccepta,c, 
f.$.naturalis,fi  de  fcud.fucrit  contro- 
ucr.intcrdomi.&a^a.in  vfib.fcud.Sc 
custamen  cflct,fi  cx  tcftamcnto  prohi 
bcTctur  fucccdcrcifcndis,vt  dica  alibi. 

12  Ex  codcm  fontc  cft ,  quod  traditur 
cx  minus  fi^lcnni  tcftamcnto  obligatio 
nctn  naiuralcm  oriri,ita  tcnct  Bar.  1. 1 . 
ff.dccondict  indcb.inl.cum  quis,C.dc 
iur.&  fa(5l.ignor.&  hancopinioncm  di 
cit  communcm  Iafij.inl.inrcrdum,nu- 
mc.4.C.cod.titu.&  d.I.cumquis  ,  nu- 
mc.i ^.dicit  magis  commuiicm.  idcm 
lafo.I.f.numc.  i^.&conf.Si.nnmc^, 
lib.^  .Dcx.confi.  54c^.num.  i  .Commu- 
ncmquoq;  dicitopinioncm  cffc  Fran. 
Rip.l.ncmo  potcft,nu.96.ff.dc  Icg.  i, 
ibi  laf.idcm  Iafl.fi  padto,num.  <5.C.dc 
paCt.Corn.I.2.C.dc  fidcic.&  hancc6- 
muncm  dicit  Alcx.I.noii  dubiu,  nu.  2, 
C.detcfta.Gram.dccif  io{>.nu.2  2.Di 
dac.Couar.c.cu  cflcs,nu.5,infi.  magis 
communcaftcrit,idcm  dicit  nouisfimc 
Vafq.Iicct  ipfccontrariu  tcncat.h.  1  .dc 
fucccf.crear.^. i.nu,  2  1.      f  Contra- 
rium  quoq;  tcncat  Bald.d.l.  cum  quis, 
&  hanc  clfc  communcm  opinioncm 
dicit  laf  in  I.fi  poft  diuifioncm ,  nu.5 . 
C.de  iuris&fa&t  ignor.  Scd  fallitur^ 

A    »       a  pri- 
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?<  prima  igituropi.non  cft  rcccdentium 
in  iudicindo  ,  &  confiileudo ,  (\iix  vti 
magis  cois,ita  a:quior,&honcftior  cft. 
I  j    Et  hxc  cois  opi  proccdit  in  lcj^atis . 
Nam  in  tcfto  minus  (blcmni  rclida,na 
turalitcr  debcntur.vt  no  g'.&Bar.d.l. 
cum  quii.Imo.St  ]J->6t  cuiter.c.fi.ctt. 
^  fol.vtdicitl.if.in  d.l.cum  cjuis.Idco 
mic  lei^aurius  posfidcns  rcm  (ibijn  tc 
u6  minus  folcmni  rcli(ftam ,  potcft  ca 
opcexccptionis  rctincre,&  tucri  fcad- 
ucrfus  lcgitimum  haercdcm  .  ita  tciict 
Alcx.  Imol.  fic  lafon.l.ncmopoteft.vbt 
Jaf.in  j.Ic<5t.num.7o.&:  in  z.Ictfl.num. 
<»4.Kanc  dicit  circ  com.opi.  Eandcm  di 
€it  clfc  coin.Anto.Capi.  dccif.Ncapoi. 
89.nu.a.  Quamuis  contrarium  tcneat 
.Couar.d.c.cum  cflcs^cuius  fcntciHia  vi 
dctur  probari  pcr  icx.Ui  crcditoris  C. 
dc  Hdeic.  fcd  a  coi  no  cft  rcccdcmluni. 

14  Scd  quid  in  hacrcdc  (cripto?Rcfpon» 
Doifio. coitcr  concludunt^cjuod  hzrcs 
fcriptus  non  potcft  retincrc  haircdita- 
tcm,  fcd  ilcbct  condcmnari  ad  rcftitu- 
tioncm>&  «juod  hxc  iii  commitiiis  opi 
niodicii  Alcx  d  l.ncmopoteft.ibi  laf. 
Icclu  .nu. ; )  .&  Rip.num.  1  o  t  .Capicd. 
dccif  Ncap.89. 

15  Ei  hjEctiviidemin  foro  iudicialipra 
ccdunt,ftd  c]j!d  in  foro confcicntia:, 
an  ibi  hxrcs  lcriptus  potcrir  rciincrc 
hxrcditatcm  cx  minus  {blcnuii  tcfto  ? 
Rc/p.Imo.&  laf  d.l.ncmo  potcft  tcnct 
quod  fic,  &  ifta  cft  communis  opinio, 
vtdicitllip.  d.l.JK-mo.  nu.99. 

Quj d  a u t cm  c  coi ) tra_,a n  n c  harrcdcs 
ab  iiucftaro  in  foro  cofcicntix  fcripcis 
Iia:rcdibu.'.,&  lcgatarijs  rtftitucnt?Rc- 
ipon.Abb.in  c.plcrinuc.c.xtr  dcimmu. 
ccclc.  tcnct,c|uud  hzrcs  iit  obligatus  ex 
micus  foi  jttini  tcfto  adrcftitutioncinj 
quia  in  foro  confcicntia:  foia  voluntjs 
icftatoris  fiitlicit  manifcfta.  H.mcopi- 
^ioncm  dicit  clfcmngis  coinniiincCo 
uar.ccum  clTcs.nu.s.in  fi.hcct  ipfcco' 
Uarium  teiicat.  HUnc  quocjuc  dicit  cUc 
isaagis  coinq^uucmojpuuouuni^acthu'* 


Romu!.d.$.Diui.num.2  ;8.&  in  1.  nc- 
mo  potcft.if.de  lcj».  i.Eandem  comma 
ncm  effc  Doifto.KMiientiam.  attcftatur 
Corn.confil.  lo.num.i.lib.  i.Lud.T^n 
tus  confil  pro  vxorc  in  fcripto.nu.41 . 

Scdcontrarium,cjuod  hzrcsnon  tc 
neturc.x  minu^  folemni  teftamcnto  har 
reditatcm  pr^ftarc,  tcnct  Bald.in  rcpc 
titio.  1. 1  .mim.  5  s  .C.  dc  facrofin.ccdcC 
&  cam  dicit  ciTc  communem  fcntcn- 
tiam  laf.d.l.poft  diuifioncm  aumcr.  f. 
Rip.  d.l.ncmo  poicft.  nu.  107.  &  hanc 
vidcturinclmarc  CUrus.  tcftamcnt, 
c^uxftio.  90. 

>j  Polliint  tamcn  hac  dux  opinioncs  cii 
ftingucndo  concordari,  vt  vltimapro- 
ccdat  in  dubia,  cjuia  tunc  harrcs  licut 
in  torociinli  vui,  vcl  ducbus  tcftibus 
in  tcftamcnto,qiio  fcptcm  teftcs  re- 
cjuiruntur  j  ita  ncc  in  foro  confcicn»» 
tiae  Bdcm  lubcrc  tcnctur.Lcx  cnim  iu-. 
fta  in  iudicio  animx  ctiam  fcruanda 
cft  j  vt  cft  communis  opinio,  c{u2  ita 
dcbct  intclljgi.  Vndc  dubius  hircs 
ab  intclkato  fucccdcus  in  confciciuia. 
fua  tutus  cflc  potcft. 

Scd  li  ccrto  conftarct  Iiaercdi  dc  vo- 
lunutc  tcftatoris^  quia  fortcintcrfuic 
&  autliuit,prioropinio,vt  magis  conv- 
munis  vcrior  cft,  &  confcicntia:  fux 
coufulitharrcs,  fivkimam  voluntattm 
cxcquauir>&  h  jc  cft  dc  mcntc  Do6k>.- 
communitcr  in  hoc  articulo  Ux^ucn- 
tium,vt  patctcxRomuLd.$.Diui.  nu. 
2;8.Lud  Zuutusd.cunf.  nu.4  ^.a  c]im 
in  iudicando  non  clTc  rccedcndum,ibi 
dcm  dicit.  &  amplcxata  communi  opi'» 
nionCj&ipfuDidac  reprobato,ccnfutt 
Vafcjulcfucccf  crcd.$.  i  .n.2  j  .^.i.n.j,. 
17  Sciasctiam^  quod  ii  ha^rcs  rchda  in 
minus  folcmni  tcftamcnto^ftipulatio- 
ne,vcInuclo  pa6lo  promifcrii.ad  cap- 
ftanda  ctficacitcr  tcnctur ,  etiam  in  fo- 
roiudiciali;.qiiamui$  illc,  t^i  limplici* 
tcr  ciufmodi  rcli^a  in  minus  folcmnt 
tcftamcntoagnoucrit  ciuiUtcr  non  cv* 
bligccur^U  aiagts  comiQUUcm  clicc^i 

nioucm 
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fciorem  JicitCor.ad  fi.Ale.infrin.Taf. 
Q.^.l.iion  dubium.C.dc  lcgib.idclafo. 
•  conf.  8  2  .lib.  ?  .rcfcrt  &  fcqui  tiir  Eman. 
.  Soar.reccp.fcnt.  thc(auro.vcTb.ha:rc«. 

1%  Secundoprxmitto,  c{i»od fuccesfio 
alia  cft  vniucrfilis  ,  .nlia  particularis  . 
•Hincfucccffor  vniucrfalis  ,  qui  in  vni- 
ucrfum  ius  fucccdit  tex.^.hxrcditas  fF. 
dercg.iirr.&  in  onvnibus  pcHbna  cins 
iliftinet .  Succcflbr  vcro  particularis , 
Tcl  fjngularis,4ui  in  aliqua  partc,vclii 
tulofpccialiicgati,  fidcicoramisli,  vd 
don.itionis  futccdit. 

ip  Scd  dubitatur,vtrii  apptHatione  fuc 
'Ccfforis  fimplicitcr,  vcaiat  lingularis 
^ucccffor^Rcip.cois  cft  opin.  vniHcrfa 
Jcm  tantumcomprchendi,  non  lingu- 
Jarcm.ita tcnct Alcx.Iaf  nu  Do&, 
alijl.quardam.^.nihilintcrcft.ft.dccdc. 
Alcx.conf.«94.  nu.  ijlib.  2  .'fiurf confil. 
42inum.it. 

30  Ex  quo  infcrtur,  fi  alicui^  fucccfTo 
pibus  fuis  conccfla  iit  cmphitcnlis  ,  vd 
fcudum,intclligi  hoc  dcbcrc  dc  (ucccC- 
foribus  vmucr-ulibus  ,  (]ui  iurcciuili , 
•ucl  prartorio  bxrcdcs  funt.ita  tcncr  A- 
Jcx.d.^.nihil  ibi.Iaf  n,^.  idcm  Akvco 
fil.p.col.^.rol.^.hancdicit  cttecomm. 
opi  Parif  conC2o.nu.i8.voI.i.&  cof. 
17. nu.  1 9  j  .conf  2  j.nu.  T  Sp.vol.co.^ 
•nu.iSz  Jlol.a  Val.cojif  79.  n.^a.li.  r. 
-conC67*nu.  j  i  .libr.  1,  vbi  masjis  ccnn. 
opi.alfcrit  idem  Rip.rcfp.  Jt.lib.2.  fa- 
^iunt  quar  dtxi  inf.§  harrcditas.q.an  ap 
-pcllaiionclijcrcdis, vcniai  hfrcsiu  rc 
■ccrta . 

31  Tenio  pnapmittoc|itod  fucccsfio  dc 
fctturaut  cx  ic(l6,vcl  \  hiuuxcflatoris 
voluntatc,aut  ab  ipfa  lcge  cx  tacita  dc- 
funCCt  voluntatc,  cjuar  lc^icima  dtcitur 

a  J  fucccsfio.  Et  fcicndum  cft,(^u6d  ap 
pcllationc  lcgitimar  (ucccslionis  foluin 
continctur  ca,qux  ab  inteftato  fit,  fc- 
cundum  propriam  &  ftri^tam  fignifica 
tioneita  omnium  intcrprctum  confcn 
fu  rcccptum  clTc  dixit  Cur.iun.  l.i.ibi. 
Cag.nu.  1  .C.^uand.non  pctcn.par.^ 


hanc  rcccptiorcm  fonc!u/ion6  dic*tSt 
piadJ.  i.num.i  ^.Pincl  I.i.nn.s.C  de 
bon.matcr.Tiraq.in  trac  le  mort.Ii.i. 
•  dcclar.T.n.^  &  SJk  hancdicit  rccep» 
&com.BcIlo.lib.j  .fupput.  &  nouisii- 
m  e  V  al  cn  .Fo  r  ft  cr.  irac.de  fiicccf  ab  i  n- 
tcft.rubr.c|uid&  quotuplcx  fit  fucccf- 
fio.  ciuia  fucccsfio  cx  tcfto  antclcget 
1  z.tab.fuit  validafuccesfio,  vn<5c  mc- 
ccsfitcoisopi.quodcofirmans  adam 
validum  non  vidctur  dc  nouo  darcy  vt 
-dicitcommu.tcncri  Sapiad.l. i.nu.i^. 

Contrariu  cjuod  et  tcftamcntariafuc 
ccsfio  nonimpropric  diciposfit  lcgiti 
ma  fucccsfio  tcnct  Alc.li.^.^retprtXe^wr, 
(cd  acoi  non  rccedas,qusccxprc(sis  lc- 
gibus  probatur,I.2/$.dc  illo.if.pro  fbc. 
23    Hincinfcrtur,  fi  cmphitculis  alicui 
concclla  fir  pro  fc,&  fuis  lcgitimisHar- 
rcdibirs,comprchcndi  illos  tantum,qui 
vcniunt  ab  intcftato,&  ocs  in  infinitu 
non  cxtrancos  cx  tcfto,  ita  tcnct  Alcx. 
conf.s6.inc.vifo  procciTu,  vol.a .  &iu 
coircr  tencri  dicit  Cur.iun  l.fi.nu.i  i. 
C  ofi  no pctcn.par.Pinc.l.:.n,9.co(rm 
itidcm cnunciat,  C.dc bon.inatcr.  idc 
dicii  Oliuc.Tcxtor  in  trad  dc  fucccff. 
ab  imcft.inprin.nu.i  i .  Valcn.Forftc, 
in  traft.fuc.ab  inieft.  rub.qnid  &  quo- 
tuplcx  lit  fucccsfio.verf.diifcrcnri.i,di- 
ccns  c]u©d  ocs  ita  tcncnt  in  c  1 .  $.cum 
vcr6,&  $.Iioc  quocjuc.  cpii  fcu.da.poC 
in  vllb.fciid.  &  nouisfiuic  rcccptam  & 
vcram  aftcrit  Fcrnan.Vafq-  dc  fiiccc>tr. 
,  crcat.in  prifa.n.20.  qiiii  iis  ipfc  no  cx 
vi  &  ^prictaic  vcrbi,  fcd  intcrprct^tio 
fic&coininuni  vfu  loqucndi  licri  vclit. 
Contrariuni  tamcn  ttnct  Dcc.d.l.vni- 
ca,Alc  d.l.Icgc  obucnirc,c]nod  f  in  cm 
phitcufi  ita  conccfla  Icgitimi  ct  harrc- 
des  cxtcfto  intelhgacur,  cu  aflfcdtio  ex 
|>fona  accipictis  no  coccdctis  tunc  in- 
jpiciatur.  Scd  a  c6i  no  c  tutu  rcccdcrc. 

Scd  dubium  cft,  An  fula  ctiain  fiicccf 
fionis  appcllationc  comprthcndatur 
tcftamcntariafRcfp.communitcr  rccc« 
ptum  cft  vtrancj;  vcnirc  pcr  l.fi.  C vq- 
A    3  dclc- 
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dclccitimi.  &  tcncnt  Doft.fiipra  allc. 
gWfjUcct  contrariumSpc.  fibi  contra- 
rkis  in  conC  i o  2  .lib. cwius  opi  com- 
ihunitcr  damnatam  clVcdicit  Vafqui. 
I  .dc  rucccf.crcat.  nu.  r  9.  1 

Hinccft  c]uoci  lcxadmittcns  aliquc 
ftd  fucccsfioncm ,  illum-vocarc  in  foU- 
dum  vniucr(alircr.&  tam  ck  tcftamcn- 
to,cjuam  ab  intcftato,&  ad  plcnum  ius 
tam  iuris  prartorij  ,i]uam  iuris  ciuilis 
ccnfctur.itatcncni  Dod:.  l.Ccnturio . 
ff.dcvulg.  &  pup.  hanc  dicitcflccom. 
opi.Rolan.  a  Val.  conf.72.art  vlt.nu- 
1nc.59.vol.  I . 

Etlcxcxcludcnsaliqucm  afucccsfio 
nc,ctiam  a  lcgitima  cxcludit .  ita  dicit 
com.cflcopin.&  vcriorcmSoc.  confil.. 
150.Ciph.conf.5.nu.4?.vol.i.Alcia. 
conf^d.nu.:  (>.quos  refcrt  Fran.Bur 
fat.conf.  t  x.nu.:5.p.f  .fccundum  vna 
opinioncm,dc  qua  infr.^.lcgitima.q. 

Qnarto  pra;mitto,quod  omnis  fuc- 
ccsflo,autdc  iurcciuili  dctertur,&  hae 
tediras  appcllaiur  :aut  dc  iurcptorio,& 
bonoru  poflcsfio  dicitur.Et  harcpmif- 
iafufticiat.Niic  deiinguUsvidcamus  ^ 

§.h(^reditas». 

.QmflioPrima.. 

I  Qiidftthjircditas.. 

X  ^napptlhtiom  hitreditatisres^pfCyVelius 

ipfum  fttuedc^s  conttneatur. 
l  ofn  palcat  donatio  fi  fjws  donet  hxredttat ?. 
4  Hxrediti:s  prout  cft  ius  fncQedenSteftiuris 

^ofitiui . 

ypETiioRi  f.  diximus 
fuccc^fioncm,qu2  iurc 
ciuili  nobis  dcfcriur  , 
harrcditatcm  appcllari . 
Qiixro  itaquc  quid  fit 
ha:rcditas  ?  Rc^pon.  hx 
rcditas  nihil  aUud  cftj^uam  (ucccsfw 


m 


in  vniucrfum  ius,  quod  dcfun^us  Iia« 
buit ,  iia  dtfinit  lurifconf.  in  1.  nihil  a- 
liud.ff.dc  vcrb.fig.cflq;aptior  hacc  dc- 
finitio,  qua  vt  plurib.inculcari  dcbcat» 
Scd  de  hoc  tamcn  maximc  dubitari 
folct ,  appcllationc  hicrcdiiaiis  rcs  nc 
ipfa:in  harrcditatccxiftcntcs,  anvcro 
ius  ipfum  fucccdcnsintclligatur?  Rc- 
/J>on.Doft.  varicloquuti  runr.Bart,in 
rub.fl .dc acq.hxr.tcnct h^rcditatcm  ip 
fum  iusfiicccdcns  appcllari,quodfcjU- 
cct  poft  mortcm  dcfunfti  antc  hzrcdi- 
tatc  aditam  loco  dcfundi  fubrogatur , 
&  illius  perfonam  rcprcfcntat,  itaq;dc 
finiri  hxrcditatcm  iaccntcm,prouteft 
ius  quodda  intcllcdualc^quod  ius.  mc- 
diantc  aditioncacquiritur,&  cumBar 
toUtranfcunt  communitcr  Doft.in  d.. 
rub.vt  dicit  laf.ibi  &  Cng.in  l.hxrcdi- 
tas.ff.dc  rcg.iur.Eandcin  dicit  a  plcrif- 
quccommunitcrrcccptam  Aiir.  libr.^. 
Titi^pyvv-  c.  J .  Dcc.  con  1  it.  4  j  8 .Valcnt. 
Eorftcr.in  trad.dc  fucccf.ab  intcft,lib.. 
I .  rub.  quid  fit  h^Krcditas. 

Alciatustamcn  contra  Bar.  &comt 
muncm  inllirgcns,  docct  appcllatiorue- 
harrcditatis  rcs  ipfis  venirc,,qua$  dc- 
funtfkus  poft  fe  rcUquit ,  casquc  limul 
iunftas  conftitucrc  ius',quod  harrcdi- 
tas  appcUatur .  fcd  non  cfl  a  communi 
rcccdcndum,quwh^rcditas  ctiam  finc 
vllo  corporc  iuris  intcllc<5him  habct, 
&dcfundi  pcrfonam  fuftinct,non  hx 
rcdis.  Nbn  iguurdciurcfiicccdcndi, 
ncc  deiplbaftu  fucccsfionis^accipi  dc- 
bctjiuc  dciurcadcundi,  vclimmifccn 
di,,quod  non  cft  in  boni<  &  hxrcdita- 
tc  dtfiin6i,fcd  dc  iurcfucccdcntc&  re 
prcfciuantc  dcfun6:um  doncc  adcatur 
hxrcditas . 

V  ndc  traditur  non  valcrc  donatio* 
ncm  fi  quis  donctalicui  hxrcditatcra 
fuam:idcm  cnim  cflct  ac  fi  diccrct  pi  x- 
fcntia,atquc  futura,  &  ita  tft  com.opi, 
vttcftaturPci.aDucn.inrcg.:  I  9  am 
pUa.4.&  cumallcgatislaudai  lul.Clar, 
donatio.»juxftio.  ij?.  vcrficul.  fcd 

tjuxro 
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tfiixro  nunquid . 
4  Et  nota  qiiod  haercditas,vt  hic  rumi 
tur  pro  iurc ,  quod  rcfcrt  &  fuftinct 
pcrfonam  dcfun4fli,cft  iuris  pofitiui,  fi 
cut  tcftamcntum,  quo  ad  fui  formam . 
Qn^ia  ius  illud  cx  ciuili  iurc  formatum 
&  ordinatum  cft  ,aiurc  qcntiumvcro 
primo  natuni  &  ortum  .  Nam  tnortuo 
aliquo  i  lcgc  omnia  dcfundi  iura  in 
vnum  cumulum  colliguntur,  &:  fitius 
▼niucrfum  ,  &  quia  carct  Dominojcx 
facitquandara  fucccsiioncm,cui  noinc 
dlha:rcdita5,ita  tcnctUar.d.rub.ff.dc 
acqJizr.  &  omncs  conucniunt,vt  affc- 
rit  Vafqui.dc  fucccf  crca.^.  i .  numc.j;. 
faciunt  qux  dixipracedcn.  numcr.i, 
fcqucn. 

s  y  n  M  ^  i^i 

1  Quamiin  dicatur  proprii  hxrcditas. 

t  ^cbtione  acquititur  reruni  hareditariarkm 

dominium  ,      fru£lus  ex  re  Itgata  ad 

iquem  pcrtineant^ 
j  VUta  rermmiam  hxteditatipatetnx  non  pro 

htbetur  fuccedcre  /ratn^i^ui  patridejtin" 
/ucoejfit. 

4  QHidflaniefiatuto  excludente fccminas  dota 

tas  exifhntrljus  mafcuiis . 

5  l/«/rfi'  pichtb  ta  uubere  extra  tcrritorium 

c*m  hsreduate,  an  prol)ibeaturadita  hx 
teditate , 

4  Hjereditas  iacens  non  datur  quando  tjuis  de- 

•  4edit  juohxredereli^o  * 
7  Suitasrn-tnet  hodie  in  fiiijsin  his,(juA  torh 

cemutit  cius  commcdum.  noninaltjs. 
t  Oedttores  patris  an  poffint  conuenire  filium 

Sutim  poft  mortem  patris  non  probjta 

mmwctione* 
^  Hhus  etiamfifubcat  conuenfus ittdicium^tir 

non  negatje  hArcdcm^Hon  dicitwrpro  ha 

rtdigererCt 


Vabro  etiam  quandtit 

mancat,  &  propricdici 
posHt  hzrcditas  ?  Re» 
fpon.Arc.  d  rub.opint 
tus  cfl  hzrcditate  pro^ 
pri^diciadhuc,  doneC 
fucritapprchcnfa  ^prum  horrcditaria-* 
rumporfcsfiopcrgl.  in  1. 1.  EdcBdct-* 
com.harrcd. 

Contrarium.f  harrcditatcm  (o!a  adt 
tlonc  fada  confundi  -cum  harrcdis  pa- 
Trimonio,&  non  dici  amplius  hxrcdi-« 
tatanpropric,  (cdpatrimonium  eius 
qui  adiuir.tcnet  gl  1  i.^.vctcrcs.ft.dc 
acq.pof<jujm  fcquiiur  Bar.l.  j.inpria 
cip.ft.dc  bon.pon.&:  1. 1  ff.dcaccj.nzr. 
Kanc  dicit  cifc  com.opi.I.if.  d  J.  r .  ve- 
tercs  &  d.rub  dcacq.harr.addii.ad  Dc- 
ci.l.harrcditas.fF.  dc  rcg.iur.  communc 
dicit  qiioquc  Corra.1  pod  aditam.  C. 
dc  iinpiib.&:  alijs  ftibft.nu.  1 6.  &  vcrio 
rcm  4^plC!iec.  d.l.hxrcditas ,  commu^ 
ncm  cjuotj;  affcrit  Cur.iun.conf.  lou 
num.if.&t^uod  ita  fchabct  communit 
(cntcntia  dicitFranc.  Bccius  conf  74. 
■U.8.&:  Koland.aVal.conn75.nu. XI» 
lib.2.&  conf.99.nu.  I  .Iib.  I .  dicit  com 
muncm  &indubitatamGribaKi.  in  tra 
6U  lcgitimationisjConcI.i.  vcrf.prxdi 
fti.communiorcm  apud  intcrprctcs  8c 
Tcccptiorcm  fatctur  Forftcr.  trad.de 
fucccf ab  intcfl.lib.  i .  rubrichxrcditas 
quandiu  dicaiur  . 

Hinc  traditurpofl:  adium  harrcditt 
temrcruin  in  h^rcditatccontcntarum 
verum  dominium  acquiri  >  &  fruduf 
pcrccptos  cx  rc  Icgaia  ad  lcgatarium 
pcrtincrc.ita  tcnct  fiar.i  in  Icgatis.C. 
dcvfufruft.  anrca  vcfo  hxrcditati  ia« 
ccntiacqui(ltos,&  ita  communitcr  rc- 
ccptumcflccnunciat  Alcx.  I.  fi  tibi.J. 
cum  fcruus.ff.de  Icg.  i.l  Hcrcnius.  ff. 
dc  vfufrud.  &  communitcr  approba- 
tamdicitCcph.conf.49.1ib,i.n.5.Cor. 
conn.i.vol.4.Forftcr.d.tra(ft. 

Infcrtlir  ctiam  cx  hoc  quod  fllia  qu^ 
rcnunciauic  hxrcditati  patcrnx  ,  noa 
A   4  pro^ 
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prohiheiflT  flicccitcrc  fratri  etia  in  bo- 
«ispatcrniSj  Cjiiiadijt  hxrcditatem  pa- 
«ris,  i5idcceslicintcftatus  finclibcris  , 
ijuiapoft  aditioncm  Dondicunturam 
plius  bona  paterna^fed  fratcrna.  ita  tc^ 
aci  Alcx.d;!.  i  vctcrcs.tf.de  acq.pof. 
&hjncdicit  dlc  com.opi.Dcc.coiilif. 
509.iiK.vifopundbo.llob.M.iran  in  di 
(pu.io.nu.io  Rom.&  ibi  addit.contil. 
»48  inc.circaprimum.  Mat.dc  AfRic. 
Jccif  Ncap. !  ^S.dixi  infra  $;padum  f» 
<urx  fucccifionis. 

•  Er  hx-cproccduntctiam  in  ftaiuto, 
iiuciurc  niunicipan  cxchidcntc  focmi- 
f»am  tk>tatam  a  fucccsfioncpatriscxta 
<ib.  ma^uUs,  fi  fratcr  fucccdcrit  patri « 
Potcft  cniiu  f/!ia  dotara  frairi  mortuoi 
fucccdcrc  ftatim  poftadit«m,3gnitam- 
^iicha.Tcditatcm.ita  tcncnt  omncs  fu^ 
pradiifti  Do6t.&:  dicitlafo.d.^.vctcrc», 
vh  hac  fcnrontia  iicmincm  vnquam  di-. 
fcrcpalfe.idcm  tirmat  Corraf  d.l  poft 
adiram.nu.ii.AlUiSru.  inftaturo e}> 
«ladcntc  fccmin:;s,art.8.q.  1 8^  &^hanc 
dicit  etVccom.o|M.Dcc  d.conf.  jc<).  tic 
itacrcbrius  rffponkjm  &  tr.-uhtnmcf- 
fc  cnunciac  Forftcnd.tradt.de  fucccfli 
Tubr.c]uandii»h*rcdius  du:.uur. 

It.^-rcur  ctiam  fccundu ahquos  ftan 
tc  ftatutOjquod  imilicr  non  posfit  nu* 
i>erc  ca  hjrcdiiatccxtra  tcrr»torinm,ft 
muhcr  adijt  ha:rcdiiatcm,c]uta  tunc  no 
cft  ampluis  ha;rcdit.i5j  fcd  patrimoniu 
ipfius  muhcris  ,  qiiud  mulicr  posirt  cu 
harrcditatc  adita  nubcrc  cictra  tcrrito- 
rium.Scdin  hoctcncc  cotrariuSoc.d. 
l,      vctcrcs.tf.de  acq.pof.quara  dicit 
cocm  Fab,  l.cjui  l'e  patris.C  vndc  hbc 
n.nu.5  /.h^rcditas  cnim  hoc  loeo  non 
accipitur  ptoprie,  alids  ftatutumcllet 
ciuforium,  vt  diniaiibi. 
r     Sciasctiam  cjuod  prxdi<fta.dcha;ro- 
•Jitatereprcfentante  pcrfonam  dctun- 
^  antc  aditionem,proccdunt  in  harro^ 
de  cxtranco.Sccus  li  patcr  dcccdit  rcli- 
^o  filio  in  potcftatc ,  quia  ftatim  ipfb 
iuic  cgauAUAtur  dommiuiu  buaoiuia 


patris  in  ipfum  fihum,  ctiam  ii^nortjtpk 
tem,ik  non  dicitur  nec  dl  iiarrcdiras  ia  v 
ccns.itj  tcnetgl.l.cum  hjreditas.C.dc^ 
poiiti.ibi  Cy.Alb.Bal.ifc  Do6c.comm. 
Bar.  &  Dodo.  l.Iuiianus.tt.dccond  & 
demoi).  itafrcqucntiusplacirum  cniih 
tfiatGomez.  rraft.varia. rcfol.  lib.i.c. 
9.nu,  1 7.<^ucin  rticrt  &  fccpiitiir  £ma. 
Soa.m  rlicfauro  rccep.fcn.vtrb  harrcs^ 
n.^.dixi  inf.f  ifttcccslio  ab  intcft . q.  >  cx. 

7  £[iIIudproccditiSc  intclligitur  hcy- 
dicin  his  quxfilio  fauorabilia  funt,fc-i 
cus  quo  ad  incommoda  attcino  iurc 
prxtorio,  quo  ius  abilincndi  iiurodiK 
diim  cftjVtdicit  Bart.&  omnes,  i  fi  ftfc 
Jiusqui  p3trj.ft'dcvx>lg.&  piip.vttcftl 
tur  Alcx.l.nccctliirijs.n.j.tf.dc  acq.ha»- 
rcd.quia  pcr  bcncficium  abftincndifu' 
blara  cft  ncccsfiras,pcrquam  filius  prat' 
cisc  tcr^c^atur  fiicccdqrcpair-j  idco  dc? 
daratio  voluntatis  icquiritur,  qua;  fitc 
immixtinnc. 

8  Hinceftquadcrcdftorcsp:itrisfiIio»i 
antcimmixtioncm  propttr  dcbitapa— 
tris  coitucnirc  nonpoirnnt,&  i\  conue  ' 
rriant,probarc  tcircnrur  immixtioncm  • 
tanquam  tundamcntum  fuz  intentio- 
nis.itatcnct  gl.d.I.nccefiijrijs.verb.  tc- 
ncantur,&  fi.-quitnrBar.ibi  &  hanc  d^-l 
cit  cflc  coin.c>pi.ibi  Alcx.nu.  ^  llnol  h 

fi  cum  dotcm.^  tranfgrcdiamur.  t^.{oU 
DMtkAlc.l.is^qui  ft.nu.j. ff.de  acq.h«Pw.S 
comnuincm  quoq;dicit  Alex.  in  i.  im- 
ptibcribus.tf.lohiTvat.  BalJ. » .C.comrB.  < 
dclcg.Rjph.Curaa.d.I.necclfarijs.Aib- 
ditiumcn  quod  licct  contraconimtine 
inpraiScicanon  tit  calcitrandum,ran)e 
hanc  commiHicm  in  pundo  iuris  noii 
cftcvcrain.  hancdKrt  quoqj  comuiic  ; 
Rol.aVahconf  :o.mi.i8.1ib  i.&  ma- 
^is  com.eife  do£t.concl.tradit  Soc.co-  v> 
liI.6o.vol.  I  J4ancdicit<tiam  commu- 
ncm  Tiraq.in  trad.Ic  m0rt.par.7i  dc>- 
da.2.nuin.S.Gomcz.  d.c.9.  num.z^. 
vcrf.6.  &  raagis.rcccptam  aflcucrac  Mc 
nocH.  trada  dcadipif  peflcf  c<rmod.4, 
OUU.83 .  &  ab  ca iu iudicando  non  cft 

rccc; 
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TeccdcndUjVtpatctobfcruari  pcr  And. 
•Ccyll.Iib.i.  praft.  obfer.lib.  i.QbfcfA 
-iiS.num.i.  i 
Etnotaquodharccommunis  procc 
•Jtt  ctia  fi  Hlius  r.ibcat  iudicium  con*- 
xiciitus  pcrlcgatarios  ,&c  non  ncgci  fe 
fi.Tredcm,  i]uupcHioc  nonridcturC: 
gcrcrc  pro  harrcdc.ita  tcnct  Raph.  Gu- 
nia.d.l.nccciranj$^  dicicibi  Alcx.hoc 
•ITe  vcrius,  &  cjuod  ifta  fit  communis 
opiiiiojrcfcrt  Anto.dc  Alcx.I.i.C.  fi  vt 
fbabft.ab  hxrcd.Imol.d.^.iranfgrcdi»- 
inur.&  ibi  Alcx.firmat  cam  magiscom 
•jnunc.rcfcrt  &.  (cquitur  RoUnd.  aVal 
h:  d.conrjo.nu.jo.Iib.i  .in  fin.  &  hac 
dicitcfTc  communc.  Tcftatur  auoquc 
Gomez,  d.c.p.n.i  5.  Vbi  dicit  id  inr.clli 
gcndum,quando  coparct  vtfilius  fim- 
plicitcr,fccus  fi.comp.irct  &  rcfpondcr, 
▼cl  facit adum  vt.hircs  patris.Qupd  di 
cit  vtilcin  pra<Sica,Iicct  contrarium 
ncat  Bald.1.1  .C.com.dclcgatw 


QfuftioTertiai. 


SVMMARTA. 
*  lnfthfftntmre  ccrta  an  &  quando  fit  hxres 

vellr^atirrius  &  ni4,i.^ ,  ^  &  6, 
S  HAvtdi  in  rt  lerta  an  dehahniur  [.ilcidfa. 
7  w/f /I  appi  lljtionc  b^redis  fimpLeiter  proprie 

cowprchendMw  infiittttus  in  recefta,& 

Sf  -  BmphueHfts  eccleft>iflica  conifffa  alicui  & 
hxred  bus  ,non  tranlit  ad  hsredcm  in  rc 
certa  . 

I  Qr  Quidft  dtduw  fitjhxredihus'  q^vbHfcunque. 

1  XI  hafreditatcm  cfTc 
lucccslioncm  in  vniucr 
fum  ius.  Quxro  igitur, 
anin.ccnarc  vcl  ccno 
corporc  fucccden  s  pro- 
prichacrcs  dici  dcbat? 
Rcfpond.variac  funi  Doft.  opinioncs, 
ahj  inftituium  inrc  ccrta^  Icgatarium 
cflcarbitrantur,  ti  proco  habendum. 
<  Hanc  dicit  ciTccOiiiune  Anto.  Gomcz, 


fi. i.variar.rc/olut.c.i.n.  r^.  &(c(^ir.^ 
tur  licllo.hb.^.fiipput.c.  tp.commurfc 
.dicit  GabricI.Roma.hb.5.com.c6cIul^ 
c6cI.ii.n.i6.Quia  h^reditas  nomc  iuris 
cjltitutus  aut  i  rc  certa  no  iuris,fcd  rci 
vcl  corporis  fuccclfor  ficut  Icgatarfus, 

AlijcotrariCi  opinati  funr  c|udd  talis 
inftitutus  proximc  ad  vniucrfilc  harrc- 
dc  accedat.ita  tcnct  Cur.  iun.confi  d  j, 
Pcc.d.I.fi.G.dc  cdid.diui  Adr.  tolleci 
quia  infticutus  in  rc  fingulari  propri^ 
authoriratcpoteft  rcapprchcdcre.vtrc 
ccptadicitopinioncMcnoch.  in  trac^ 
adipif  pofr.reined.^.nu.i^^.Iegatari^s 
vero  dcmanu  hxrcdis  capcrc  tenctuc. 

Tcfiij  mixtu  gcnus  cditituunt,  vt » 
lis  hircs  in  ccrca  rc  partim  vniucrfaljii 
ha:rcdu  naturam  participct,partim  lo 
gaiarioru, &.fit  cjuafi  fub  tcrtia fpccic 
itanunaipaiim  voluit  Bar.l.cx  fado.  U 
2.ff.deha?rcd.inftit.&  in  I.tjuotics.  C. 
cod.tit.&  hanc  dicicibid.  communitcr 
tcncri  Alcx.&  raf.&  tcncnttjuamplurca 
laudari  p<^r  Tir.icj.traclc  mori.Saific.i.. 
parc.dcwlarai..^.nu.i.&  fcq. 

Scd  ut  intclligas  hanc  materiam  qoj- 
prtma  facic  confufavidctur,diftingu6- 
difunt  nonnulli  cafus. 
2  AIic]uando  cnimharrcs  in  ccrta  rc  iii' 
ftitutus  cft,nullodato  ei  cohxrcdc,  & 
luc  hic  hjrcs  in  rc  ccrta  pciiiidc  cft,ac 
fi  folus  fuiftct  fcriptus  hxics^&ob  iJ  dc 
trada.rei  inctioncharrcs  in  foliduma» 
nct,ac  habetur  loco  harrcdisper  omnta. 
H.inc  dicic  cllc  communc  opinionem 
Alcx.  d.I,  cjuoiics.  C.dc  h^^cd.  infticu. 
Lno.l.  1  .$,cx  f.Uio,vciC?.ti.  dc  hxrcd. 
infti.M.iine.l.ius  noftru.  n.c.ff  dc  rcg, 
iur.haiic  ct  communcattcftatur  St  ar. 
addi.ad  Gonicz.d.c.  x  .vcrb  iic  quxro/i 
hacrcs.Mcnoch.d.^.rcmtd.n.  122.  ica 
ctcommuintcr  ccncri  affcric  Aclullcs 
Pcrfonalis  in  trac.adipif  poft.cx  cdicdi 
ui  Had.n.  i  So  verf.fi  nullus.&  crcbrio 
rcopi.  eflccnuciaiSoc.iun.conf.io.n. 
i6.1ib  1.&  hoc  idco^nc  tcftator  pro  par 
tc  tcftatusjpro  parxc  intcftaxus  dccedat 
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Hinc  cft  quod  tali  hzrcdi  in  tc  ccna 
datur  rcincdiiim  l.vltim.  C.  dc  cdi€l:. 
diuiHadria.vtcftcommunisopiniOyVt 
dixi  inf.^.lcxvlt.  C.dccdic.D  Adr. 

Aliquado  vcro  h^ rcs  inftituius  cfl  in 
rcccrta,dato  ci  cohircdc  vniucrfah  vcl 
<x  partc,qui  h^rcditatcm  non  adiuit, 
fcd  rcpudiauit,  &  tuncidcm  cllpcr  om 
nia^ac  fi  a  principio  fuiJfct  h^  rcs  vniucr 
^alis  infliiutus.  Hanc  dicitc^lVe  ma^s 
communcm  opinioncm  Alcx.d.l.  quo- 
tics  ibi.Iaf.  n.  Imol.d.I.  /icxfun- 
do^&  d.l.cx  fa&o,&  quod  ita  Cc  habcat 
commurris  opinio  attcftatur  Corncus 
•ronC^  I  .circa  primum^vol.^.  Addit.ad 
Fclin.c.quiaG.  n.y.  cxt.  dciudic.  Mc 
noch.d.  4.Rcmcd.nvi.  i  k5.  &  fcq.  J5cl- 
lon."fupput.lib,.4.cap.  r  8,  in princip.  & 
hauc  crcbriorcm  clfc  fcntcntiam  aflc- 
rit  Achil.Pcrfonalis  d.tnid.adipif  pof 
fcrt'.  num.  180.  vcrf.  vcl  &  .comrau- 
ncm  quoqucdicit  Couar.c  Rainutius 
§.  I  .num.p.Forfter.trad:.  fucccf.  nibr, 

vcrf.  poftca  dubium  noncft.  Nam 
paria  funt  h^rcdcm  a  principio  fuilTc 
jion  inftitutum,&  fuiflcinftitutum& 
rcpudiarc.  Accrcfcit  cnim  t.ili  inftitu 
to  tota  harrcditas  fccundum  crcbrio- 
rcm  fcntcntiam,<juam  tcncnt  omncs 
fupradiifli  &:  dixi  inf.^.ius  accrcfccndi. 
lus  autcm  accrcfccndi  vcnit  cx  tacitatc 
ftatoris  voluntatc,fccundum  rcccptam 
opinioncm ,  dc  qua  dixi  d.^.ius  accrc- 
fccndi.Itaquc  dcprchcnditur  tcftaro- 
rcm  voluifl?  niuninftitutum  in  rcccr 
tacrtcfuum  hxrcdem  in  illis  caiibus, 

Aliquando&  tcrtio  Ii^tcs  cft  infti- 
tutuscx  ccn.i  rc,dato  cohjfcdc  vni- 
ucrfali  ,qui  hyrcdit.itmi  adiuir,&hoc 
cafu  controucrlrti  cft  ,  quibufdam  cxi- 
llimantibus  inliitutum  in  rc  ccrta  po- 
tius  Icgatarium,  quam  hf  rcdcm  <lfc, 
qu.im  communcm  clTc  dicit  Gomcz. 
fijpra  diftoloco. 

Scd  Bart.d.  I.cx  fa(5h>  contrarium 
tcnct,quod  fciiicti  talis  inftitutus  ncc 
fiinplicitcr  h^rcs,  iftc  cinnino  Icgat»- 


riusccnfcbitur»  fcdin  fpccic  vtrinque 
communicantc  ponctur,&:  Bart.  (c- 
quunturDD.  communitcr,vt  attcfta- 
turlaf.  d.  1.  quotics.&itafrcqucntius 
placuiftc  cnunciat  Curt.  iunior  conft. 
ipo.nu.j.qucrcfcrt  &  fcquitur  Emanu 
cl  Soarcr  addit.ad  Gomcz.  d.c.2.Vcrb. 
itcm  quxro,  &:longcvcriorcm  arbitra 
tur  idcm  Soarcz  in  Thcfau.  rcccp.  Ccau 
vcrb.hf  rcs  nu.^^J.  &  hanc  fibi  fcnten- 
tiam  magis  placcre  cum  multis  pcrcura 
LiudatisdicitTiraq.d.traclemort.n.7. 

4  Scias  autcm  quod  talishorrcs  quoad 
rcm  ipfam  in  qua  cft  inftitutus  ,  Huc 
quf  rtfpiciunt  rcm  ipHim  habcatur  pro 
lcgatario,itatcnci  Bar.d.l.quotics,quc 
commu  nitcT  approbatu  dicit  Crot.in  1. 
l.nu.dp.ff.dclcga.i.  quod  fit  communis 
opiniodintBclIo.dlib.^.Supput.nu.u. 

5  Hinccftquod  taUs  inftitutus  in  re 
illa  ccrtapatitur  falcidiam,vt  rft  com- 
munisopinio,dixi  inf.^.falcidia.  Itcm 
non  datur  ci  Ilcmcdium  I.  fin.  C.  dc 
cdid.  diui  Hadrian.  tollcnd .  quod  da- 
tur  harrcdi  in  totum,vcI  pro  pf  rtcinftt- 
tuto,ut  dixi  d.^.l.vlt. 

6  Scd  pro  h^rcdc  habctur  filius  in  rc 
ccrta  hzrcs,quoad  hoc,  ncposfit  quali 
pr.Ttcritus  tcftamcnt-um  inlinnarc.  ita 
<iocct  Bart.I.  filio prxtcrito,nu.  1  z.ff, 
dc  iniufto  rup.  tcft.  atq;  ita  fc  habct 
communis  opinio,vt  dicit  Alc.l.fiquis 
priorc,nu.|.ft  adScnatufconf  Trcb.^ 
in  Auth.cxcaufaC  dc  lib.prartc.nu.^. 
ibi  loan.Igncus  repct.cx  nu.iyp.vfquc 
ad  nu.  19  ( .  rcfcrt  cum  multis  pcr  cura 
laudatis  Ema.a  Cofta  c.  fi  patcr,par.  i . 
hu.i  2.  diccns  fupradidam  communcm 
TcfDlutioncm  dVc  tcncndam. 

7  Scd  occurrit  dubitatio,fi  in  ftatuto, 
contra^u,vcl  alia  di(]iofiiioncfimplici 
Ccr  harrcdisfiat  mcntio,  nunquid  in 
dubto  appcllationc  ha:rcdis  propric 
vcniat  harrcs  in  rc  ccrta  ?  Kcfpond. 
Conimunis  cftDodt  fcntcntia,qu6d 
non  vcniat^non  modoin  ftatutisqu^ 
Aridc  fuut  intcrprctanda.  Scd  &  coa« 

tra^bui 


Liber  §.  Hjcredltas. 


ir 


tra&ibus  &  vltimis  voluncatibus  ^  tn 
quibus  fit  latioc intcrprctatio>co  cnim 
cafu  omncs  concludunt  pro  lcgatario 
hAbcndum  clfc.ita  communcm  cffc  opi 
iiioncm  dicit  Imola  d.  l.cx  fa^o.  Bdr 
lon.lib..^.(iipput.cap.i8.nu.io.  &  i  r. 
&hunc  cafum  apud  maiorcs  noflros 
in  dubium  dicitCorncusconr..io;.in 
caufa  vcrtcn.tc.Nam  hscrcditas  tft  fuc- 
ccsHo  in  vniuerfuni  ius^  &  harresiuris 
{iicce{ror,vndc  iniclligitur  nomcn  hx- 
rcdis  horrcs  vniuerfalis  tota;  ucl  quota: 
in  qua  reprcfftnratur  hjcrcdum  dcfini? 
tiojid  cll  iuris  fiicccfior. 

£t  hocquidcm  non  habct  dubiuni: 
in  matcria  tranfitoria  dc  fiiLnatura  ad 
cxtraneos  hxrcdcs  j  fiucin  his^quibus 
fucccditur  iurchxrcdirario,  vcl  fitdiui 
fio  in  portioncs  ha:rcditarias,  vt  comu 
nitcr  tcncridicunt  fi)pradi(5^i  do(5lorcs. 

IdeoqucEmpImcnlispriuata  quj 
rcditari.ucdad  inflituiu  in  rc  ccrta  da- 
to  cohaircdi  vniucrrall  ncquaqua  pcrti 
ncc.  Ita  communc  circopinioncm  dicit 
AJcx.d.K  q  ixdam  $.nihil.&  d.l.  quo- 
tics.  ibi  Lif()nj&.i(a.  intcr  omncs  dicit 
conuenireC.ouarlib.2  .variar.  Biirolut. 
cap.  I  S.nu.5.BjL'UunJlb  4.fiip.cjp.i  8. 
nui  r  \6, 
8'  Scd  quidin  matcriadc  fiiinaturano 
tranntoriaad  cxtrancos  hxrcdcs  ?  Re- 
/pond.Hk  totroucrfia  eft,Bar.  vt  qui-. 
oacum  intcUigunt  d.l.&  iurifiurandi. 
§Ai  libcri  fF.de  opcr.Lbcrt.dccidit  quod 
hoc  cafii  admitiituret  fingularis  h^rcs, 
&  quod  ita  fit  c6munisdod.fi.-ntcntia 
dicitI;nolad  hcx fado.fF.dc  hxrtd.in 
flit.Alcx..d.I.quotics.vbiaflcriiopinio 
ncm  Imol.dc  qua  in  d.l.cx  fadomagis 
communc  cflc,BclIon.d.lib.^«  fiippuc. 
cap  f8.nu.14.Cur  iuniorin  trac.tcud, 
j.partc  nu.li.&  quodifla  fic  vcritas  di 
cit  Paul.dt  Ciflro  l.quacdam  §  nihil  tf. 
dc  cdend.  communcm  quoquc  dicit 
C-^auet.repet.riibr.dc lcg,  1 .  nu.  i  9.  & 
fubdit  ab  canon  tffe  rcccdcndum. 
cdcocrarimn^quod  hxrc»  in  rc  ccr 


tanon  admittatur  ctiamin  matcriand 
tranfitoria,tcnct  Alex,  fibi  contrarius 
d.l  quacdam  $.nihil.&  in  conf.  j  24.  Qc 
conf.j9.1ib.5.&  dicitlaf.  in  confli  57. 
lib..4.quodbpinioBar.coiitraria  in  d. 
f  .fi  fibcri.magis  communitcr  damna- 
tur,&  hanc  tflcmagis  communcm  opi 
nioncmdicit  Parif^conf.2^.nu.i92.hb. 
I  .&  vcriorcm  &magis  communcmat 
tcflatur  Roland.a  Vallc  conf  i nu. 
4.7. Ub.  I .&  vcriorcm  laudat  Modcr.Pa 
rific.in  addic  ad  Alcx.conf. i  28.  lib.  i. 
magis  communcm  Roland.a  Vallc  cof. 
67.  nu.p  .lib.2 .Barbat.conf.89.vol.j. 
lafconf  S^.volu.^.RoIand.  a  Vall.  con 
fi.55.nu1n.  i^.Iib. } .  magis  communcm 
quoquc  dicit  Burfat.  conf.  92.  nu.xy. 
Matth.dc.ifiRi<5t.dccif  ip5.nu,7.  &  ita 
iudicatum  in  Rota  Romana  ctiam  fi  ef 
fctdidum  hxrcdibus  mafculisnot.Ga 
bn,Iib.6.concl.  j.tit.dc  vcrb.  fig. nu.y. 
&  7.&  reucra  Bart.in  d  §,  fi  libcri  malc 
ad  hocallcgatur;  quia  fi  bcne  aducrta- 
tur,ipfcloquitur,vbinon  cft  fa<5la  mcn 
tiohzredis  proutfonat  vcrba  cafus  quc 
pi  oponii  ,  vc  rc£tc  adnotant  fupra- 
dicti  Do(5t.. 

p.  Hlnc  fi  quis  acccpcrit  cmphitcufirtii 
ccclcfiaflicam  qua:  non  tr.infit  ad  harre 
dcscxtrancos,yc  cfl  magis  communis 
opinio,dcqua  .ilibi,  vtl  fcudu  pro  ft  & 
h^rcdibu5,&fj<So  ccflauicco  tnflitueric 
alios  filios  in  rc  ccrca^  alios in  quotis  ^ 
ifti  inflituti  in  rccerta  minimc  vcniuC 
ad  cmphitcufim  ccclcfiaflica.  ica  dicuc 
omncs  doiflorcs  frpra  in  Ibcisalltgatis, 

lo  Prardida minus hjbtnc dubiu,fi  di« 
catur  ha:rcdibus  quibufciiqut,quia  tuc 
fcmpcr  uctiit  hxrcslingularis,vt  fiicii 
dum  conccfTum  fii  alicui  pro  fc  &  Kzrc 
dibus  quibufluqucjvcniui  &cxtranti,Ii 
cctinflituti  cuf^lijs  vtlinre  ctrta.  ita 
dccidit  Rui.cof.  i6.n.5  .vo.i.qtiftnLC 
tiam  cumunitcr  approbaia  dicit  Cur, 
iun.conf  i.crtbriorcmdicii  Parifxon/l. 
7:.nu.42.vol.vCurt.iun.  conf;  l8|,. 
Socin»iun.conf.j2.vol.  u  commuiKm 

quoquc 
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quoqucdicitTloland.a  Vstlcconf.  95. 
num.  55.  vol.i.&iiitra^t.dc  inucnc. 
Ub.iz.q.numquKihzrcs.  na.j« 

QHxnio  Quarta. 
s  y  n  M  ^  III 

1  uiuentis  proorie  fit  hires. 

2  le^itima  deoeatur  m  ttita  patrls. 

^  Jtn  paterfiHj  &  hxredcs  infiiiutl  fuccedant 
fmiii-pel  ordinc  fuccejfiuo,  &  ejnid  fipa 
te\  &  filif  hcredes  fiinpliciter  ii^ituan- 
tur . 

4  Qmdincontra^lhus. 

5  Siprmcepsconcedatalicui&filijs  &  hart 

dihiis  iinmumtatem^an /jitfMiucnte  patre 
iUa  gaudebunt, 

OTA  quoquc^quod vi- 
ucntis  non  iit  aliqua  hx 
rcditas.tindcncnvo  nili 
dcfun<5ti  propricfic  dfc 
dualiicrliJCrcs  ciTcpo- 
tcft.tcxt  <rftl  i  C.dchf 
1  rcd.&  a(ft.vcnd.  Ec  uiucntc  tc(tatorc 
non  dcbcturlfgiiiraa  ,vt  dixi  infra^. 
Icgititna. 

^  Infcrturctiamfi  qui^  inftituatme, 
mcos  filios  &  harrcdcsjfilios  mcos  non 
fnccum^fctJ  ordiiic  fucccsfino  fucccdc- 
fc  proptcr  adicftioncm  nofninis,&:  har 
rcdcs.cjiiiaharrcdctn  viuus  habcrc  non 
poflutn.ita  tcnct  Bart.l  fi  quisfilio  ff. 
«kuiiitrud.  accrcfc.  &cft  communis 
opiniojijt dicit  Dccl.i.numc.  f^.C. 
quand.non  pctcin.  par.Alcx  1  Gallus, 
f.ctiam.ibi.  laf  num.jd.  ft.  dclibcr. 
&  pollhu.  coinmuncm  quoquc  dicit 
Socjn.conli.  f  1.  colu.  3.  uolum.  j.& 
ijuod  Bart.omncs  fcquuntur  commu- 
nitcr  tcftatur  Coiiar.c.Rainutius.^.j, 
num.f.Anto.Rubcus  rc-pct.  d.§.  qui- 
darc(5ic.  n.np.Alci.  J.quida.n.zS.ibid. 
■  Sccusucroquandomc  &  filiosmc- 
os  harrcdcs  finiplicitcr  inftituit ,  quia 
tunc  cgo  &  fili  j  mci  ad  hafrcditatcm  il- 


Jam  fimul,&  non  ordine  fiicccsfiuo  uo 
camur.ut  dixiinf.  $  inftitutio.q. 
4     Intcllipc  ctiam  pr^-dida  in  contraAi 
bus,nam  fi  patcr  cmit  rcm  pro  fc.fuisqj 
filijs  &  harredibus,  imclligitur  non  li- 
inul/cdordinefucccsfiuo,prarfcrtimiii 
fiHjs  tn  potcftatc,  quibus  profcaitiuin 
nihil  acquiritur.quin  ftatim  patri  acqui 
ratur.tta  tcnct  Bar.in  d  ^.quidam  rcdc. 
nu.8.&  eftcommunis  opinio,  vt  dicit 
Gal iau.tbi n. 24  Jortun.Garzia.  n.48. 
&  nu.M.&  5  5.Socin.n.5i.iftatimcm 
proccdttt  in  rebus  corporcis,  vcl  incor 
porcis ,  quaru  ius  &  dominiu  fimul  a- 
pud  p^urcs  oflc  non  potcft,  no  fic  in  iu 
rc  itnmunitatis,&  Cmilib.  libcrtatibu% 
qua:  fimul  apud  plurcs cflc  poflunt  in 
5  iolidum.  ^  vndcfi  princcps  conccdat 
alicui  &  filijsfuis&  h^redibusimrauni 
tatcm,  ct  viucotc  patic  filij  fui  gaudor 
bunt  illa  immunitatc,oon{ccus  quam 
poft  mortcm  patris.  itatcnct  Bart,  d. 
$  quidam  rcdc  n.  1 1  .&  cft  communis 
opiniovt  dicitlaf.ibi.nu.56.&  4<5.Ga 
lia,nu  ?2.Garzia.num,67.  Socia.  ou« 
5  I  .&  fcq.  &  dixi  ahbi. 

Quxflio  QuirJta. 

S  y  M  M  ^         ^  ' 

I  HiCrf i  proprte  inteUigitttr  cum  cjedlu/ciHcet 

ad-tahxreditate. 
1  Hsrcs  proprie  dicitur,^»!  fuccedit  tx  etpref 

Ja  vet  tacita  roluntate  defunGi. 
j  ^n&quandofifcuspropritdfcatur  hxrer. 

4  fijcus  fundo  ex  deifio  bona  publicata  acd 

pit,  hJfCtur  loio  hsredis  quoad  oneta  te- 
g,ttorum&  debita, 

5  jdem  quundo  bona  attferwntw  h^edi  rt 

X  his  qua:  in  prarccdctibus  quf 
ftionibusdidafiint,habcs  dc 

  claratam  dcfinitioncm  hfrcdi 

tatis,&  quis  proprichaftcs  dicatur,fciU 
cct  qui  in  YDiucrAiiji  ius  dcfundi  liicce 
^  dit. 
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dit  hoc  intclligcndum  cft  cum  elfcdu, 
(cilicet  adita  hjcrcditatc,  qui.i  per  adi- 
tioncm  primum  dominiu,&  ius  a(5lu:^ 
litcr  ei  qu^ritur,vr  dixi  fupra  q.  ■  Is  igi 
tur  proprie  harrcs  dicitur.qui  nominc, 
&  rc  adcoq;  cum  eiic(5iu  hc:cs  cft,idcft 
fado  &  t^erbis  hxrcdcm  dcclaraait.  ita 
tcnct  Bar.I.ispoccft.&  1  gcnt.lf.  dcac- 
quir.h^r.qucm  cjicri  fcquuntur^vi  di- 
cit  Rol  a  Val  conlil.'  9.num  r  9.  lib.». 
Idcoq;  fi  hatrcsiuffus  fucritaliquid  fa- 
cercintra  ccrtum  tcmpus  poft  mortcm 
tcftatoris,id  (emper  intclI:gitur,vtpoft 
aditam  harreditatcm^deft  pcr  hacrcde, 

Suiadiuerit  id  fiac,&  iufratcmpus  pr^ 
xum  a  dic  faditionis  computandum. 
tcx.  eft  qui  ab  omnibus  ad  hoc  allcea- 
tur,l.j.§,fiquis  hxrcdi.tf.de  ftatu  libc. 
&  decidit  Alcx.in  conf. ^  ^.hb.^.qucm 
ad  hocomnes  allc<»ant.  &  communcm 
dicitclTeopi  Gab.Rom.Iib.i.com.con 
duf.tit.dc .irb.concl.i .  nu.  i o. 

Uincctiam  tcmpus  conrtciendi  in- 
uentarijhxrcdi  non  currit,ntli  ,ih  adua 
ha:rc.iitatc,vc  cft  communis  opinio,dc 
qua  di.xi  int.$  fi. 

'Prxdidaqooq;  proccdunt  qaanda 
quis  fucccdit  rccuudum  cxprcriam,vcl 
etiam  tacitam  dcfundi  voluntatcm, 
qui.i  hic  cx  tcftamcnto,illc  ab  iutcftato 
/ucccJit ,  &  proprie  c^uoquc  hxrcs  cft. 

Sed  quarro  ,qu»d  ii  .filcus  dcfundo 
fucccdat^numquid  propric  hxre5,ritj& 
dict  dcbcat?RcTpon  Diftineueudii  cik, 
aut  (ucccdit  fifcus ,  vtqiiilibi;t  uiftitu- 
tus,potclt cnim  hx.-cs  uiftuiiiA  lunc 
finc  dubio  hxrcs  cft,quia  tnduti  pcr/i) 
nam  dcfuiifti .  idcoq^  tcnctur  vltra  vi- 
rcs  hxrcditarias  non  confctfco  inucnta 
rio.itatcnct  Alcx  riib.dcacq  hxr.&cft 
cois  opLnio,vt  dicir  BofJ  11  fuo  irjct.cri 
mi.nt.vlt.dc  bon.vacaji.n.  10  in  fi.Auc 
vcro  fuccedit  non  tanquam  hxrcs  ,  vt 
cum  cxdditiobona  alicuiuspublicata 
accipit  p  vcl  ctiam  cum  accipit  ,.vt  bona 
Tacantia,vtquia  vcnicntes  cx  tcft6,vcl 
jd>  iiucftaco  rcpudiaucruDt ,  &  tunc 


non  proprtcdiciturhxrcs.nccin  hxrc 
ditatcfucccdcrc,  fcd  bonoru  pofllffor 
cft  ncc  tcnctur  vltiM  vircs  h^rcditarias. 
ita  tcnct  gl.Bar.I  intcr  cos.$.fi.ff.dc  fi- 
dciur&  hanc  clfccocm  opi.dicit  idcin 
Bof.d  tit.vlt  .&  qiiod  omncs  Dod.vhi 
qucita  tcncant  icftatur  Tiraq.  intrac. 
Ic  mort.Sa ifit,par.  2 .dcclar.i  s  .nu.i  6  & 
fcq.IuI.Clar.cum  ali  js  laudatis  pcr  cuin 
^rad  crim.q.78.vcrfvcrumfcias.  Rol. 
aVal.in  traft.dcinuentio  q.  ii.faciunt 
qux  dixiinfra$  fi  q  an  fifcus  tcncatur 
inucntarium  faccre . 

Scias  tamcn  quod  fi(cus,quanda  fiic 
ccditcxconfifcationc,tcnct  locum  hx- 
rcdisqud  ad  oncra  lcgatorum  &:  dcbi- 
ta  luxta  vircs  hxrcditatis,  tcnctur.n.le- 
gata &  fidcica.7imi{fa:itcm  xsalicnum 
folucrc.  ita  communitcr  rpccptum  c(fe 
affciit  Crau.conf.  zd^.n.^.AIb  I  aftio- 
nc.^.publicat.tt.pro  foc.Tiraq.d  trac.Ie 
mort.i.par.is  .dccla.nu.i  ^.Eindcm  dt 
citcommunitcr  tcncri  Vafq.dcfucccfJl 
rtiol.hb.  I <.nu  57. 

Idcm  cft  quaiulo  bona  aij  fcriitur  ha; 
rcdi  tanqua  indigno,&  ita  culpa,5c 
dcfcftum  hxrcdis,vt  quia  non  vindica. 
uitnccc  defuncki,&  fimilia.Nam  tran- 
fcuntcum  oncrclcgatorum  &  fidcico- 
miilorum,  cft  cois  opinio  vidixi  alibi« 

Quxjfio  Sexta. 

jtn  moncijleimm  fucctdens  monaiho  fu  fro> 

pnehj^res^ 

Vaeko,  monaftcriuin 
fiicccdcns  Monacho^ 
c.»fij  quo  poicft  fuccc- 
dcrc,  an  lit  hxrcs  ?  Re- 
fpond.  Cominunis  cft 
Do<5l.cpinio,  quod  nio 
naftcrium  fucccdit  non  lurc  hxrcdita- 
rio^fcd  iurccuiufda  a£quiiitionis  natu« 
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ralis.ita  tcnct^Bart.auth.fi  qua  mulicr, 
nu.  5  .C.  dciacro(and.  cccIeC&  i  ta  com 
munitcr tencri  dicitVafqui.  lib.i.dc 
fuccciT.crcat.^.  i  o.  nu.  1 5  .Iloland.a  Val 
lc  trad.  dc  inucnt.cj.  1 2.  nu .  i  vndc  in 
uentarium  conliccrcnon  lcncturjVt  di 
xiinfraj.fia. 

Qjujlio  Septima. 

I       apfeUathne  imedis  proprieveniat  bo 
norum  poffejfor. 

QVarro  an  appcUationc  harrcdis 
propricveniatbonorumpoffcf- 
^  for  ?  Rcfpond.dixi^.fcq.bono 
rum  pofTcsfio. 

QuxHio  OBaua. 

sr  MM^\l^. 

I  %4n  fllim  habens  legithnam  tantimjproprk 
fit  hx)es. 

a  ^nbenefidicmk^is  finalis.C'  de  edi6l.  D. 

sAdr.competat  mjittutofilio  in  legitima, 
3  Jnflitutus  in  legtttma  quando  fiat  hares  -pni 
uerfitiis, 

QVajroanfilius  in  le^timatan- 
tum  inftitutuSjVelalio  modo  ha 
bcnslcgitimam  propric  hsrcs 
dicatur  ?  Rc{pond,quod  non.itatcnct 
glofl.cum  a  raatrc.C.dc  rci  vcnd.  x\ux 
communitcr  .ipprcbatur ,  vt  dicit  Pi- 
ncl.  d.l.  I .  par.  num.  glof  &dod. 
I.  fin.^.  in  computationc,  C  dc  iurc 
delib.ita  dicit  Ang.  1.  quifquis  C.  ad  1. 
luI.Maicfl.  Fabian.rcpct.  auih.  nouif- 
fima  quarft.  22.Quiavcrc  lcgiiimam 
Jion  habct  a  patrc,?cd  cxlegis  difpofi- 
tionc,ncc]uc  m  huncfilium  in  fua  lcgi 
timainflitutumiura  hxrcditaria  afti- 
uc&  paslinc  tranfcunt.Scd  illa  (dcdu- 
&o  ztc  alicno^fUio  dcbcturj&  cll  (juar 


ta  bonorum  non  h^rcditatis  fccundufn 
crebriorcm  Dod.  fcntentiam ,  vt  din 
infra,$.Icgitima. 

Vndc  etiam  huic  filio  in  legitima 

2  inftituto  bcncficium  1.  fin.C.  dc  cdidb. 
D.Adria.noncompcterc  plnribus  pU 
'Cuit,&  videtur  cfTe  rcccptisfima  Dod. 
fcntcntia,vt  dixi  infra,$.adio  cx  edido 
D.Adriaui. 

Bcnctamcn  vcrum  cft:,cjuod  fi  filius 

3  in  fualcgitimainftitutus  lit,nullo  da- 
to  coharrcde  vniucrfali.vcl  dato&il- 
lam  rcpudiant«,vel  morientc  adhuc  vi 
uo  teft  atorcjtuftc  ipfi  accrefcat  tota  hac 
TcditaSj&  at  hxres  pcr  omnia. 

jQi^fHo  Nona. 

SFMM^\1A. 

I  ^n  fideicormiffariHs  proprie  fit  hareu 
1  Et  (juid  in  fiatuto» 

3  fideicammi/fariusficuthfrestranfinittitius 
ileliberandi  adharedes^ 

QVa;ro,anha:rcdis  appcllatione 
proptic  ucniai  fidcicommiiTa- 
rius  ?  Kcfpon.  quod  non.itate 
nctBar.l.fi  is  qui.ff.dc  vfucap.  &  cft 
communisopinio,vtdicit  Alcx.rubr. 
C.dcimpubcr  &  alijs  fubftit.&  inL  l. 
$.dc  iIlo,ff.adTrcbcll.  &conr.  81.  in- 
cip.pcrlpcctcs,vo.i.eandcm  dicit  com 
muncm  cflc  opi.  Bcllon.conf  ^.nu.i^. 
&  lib.^.fr.pput.c.  19.DU.1  ^.Sapia  d.ru 
bri,C.dcimpub.&  aliis  fubftit.& patct 
hanc  cflc  communcm  cx  rclatis  pcrTi 
raq.in  d.trac.Lc  mort.par.i.dccLr.  li. 
nu,  lo.namantc  reftitutioncmin  cffc 
&\i  nihilcft,ficut  hxrcs  quoqucno  eft 
antc  aditam  hzrcditatcm.  £t  quan>. 
uis  quo  ad  iura  vtilia  tantum  confcqua 
tur  quantum  harrcs  dircftus  peradi- 
tioncm.tamcn  id  cftpcrfi6lioncm,& 
ita  fidlc  &  impropric  hxrcs  cft.  Idcoq; 
difpolitiovd  ftaiutum  loqucnsin  hsc 
Tcdc  noa  comprcheodit  fiUcicommii- 

farium. 


firiumjXta  tcncnt  omncs. 
*      Intclligc  tamcn  prardidam  commu- 
ncm /cntcntiam  proccdcrein  difpoll- 
tionc  vclftatuto^quod  cft  contra  ius 
comunc.  fiuc corrcftorium  iuris  com- 
mtinis.Namquc  tjlis  difpofitio  rc^la 
ritcr  non  cxtcnditur  ad  cafum  fi«5tum. 
Idcoq;  ftatutum  de  cotinuanda  poflcf- 
fioncin  harredcm,  quod  cft  corrcdo- 
rium  iuris  communis,non  habctlocu 
in  fidcicommiflario  vniucrfaHjita  tcnct 
Alcx.d.cof.Sj.nu.d.  &  ibi  Modcr.Pari 
ficn.addi.vcrb.  fidcicommiffarius  didt 
ita  tcncrcomncs,  &  clTc  verisfimaopi. 
Secus  vcro  li  difpofitio  fiuc  ftatutu  fit 
(ccundiim  ius  communc  vcl  prartcr.ita 
dicit  clTc  communcm  Do(ft.  rcfblutio- 
DcmBcllon.Iib.^.fiipputat.c.ip.nu.iy. 
Afcx  d^confSi.ibiMod.Parificn.in  ad 
<lit.vcrb.fidcicoTnmiflarius.Nam  tunc 
ctiam  largo  modo  appcllationc  hgrcdis 
fidcicommiiTarius  comprchcnditur. 
$      Hac  rationc  ficut  hxrcs  ius  dclibc- 
randi  ad  hircdcs  tranfmittit.ita  &fi- 
dcicommiflarius  vniucrfafis,&  non  Co 
lum  fidcicommiflarius  moriens  poft 
aditam  harrcditatcm,  fcd  &  antc  fidci- 
commisfi  rcftitutionc  illud  ad  haercdes 
tranfmittit  fircunddrcccptisfimaDod. 
opinioncm,  faciunt  quardixi  infra.^. 
a&o  cx  cdid:o  D.Hadr.cj.an  fidcicom- 
flario  compctat  d.  bcncficium». 

Qmflio  T)ecima\. 
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t  x4H  hcres  heatdis  fnoprie  fit  hxrts» 

X  ^n-paleat  iibeUHs  in  quo  quis  petit  baredi 

tatcmTitij  tanquam  h^res  eiuSfCumftt  hf 

res  hxredes  Titij. 
f  m^HappelUtioneheredlstferuathdires  h^re- 

dit  invltitms  uolkntatibus  et  totraSibus 
4  Q[ind  in  Jiatutis. 

j  i^d  inprohibitionefaik  hpredi  de  non  atie 


V  X  T  A  pra:di<5bjQirte 
ro  etiam  an  hxrcs  hajre 
dis  propric  ha:rcs  fit,& 
appdlationc  hircdisco 
tincatur?Rcfpod.qu6d 
fic,tcx.cft  I.  harrcdis  ap 

EclIatio.ff.de  vcrb.fig.idcoq;  &primu$ 
arrcs  &  ha:rcshajrcdisambo  funt  dc- 
fun(Si,harrcdcs  vercacpropric.  itacfB 
communis  opinio,vt  tcftatur  laf.  I.  fi 
quis  filium^^.fi.col.z.vcrf  (ccundo  ad 
iftam  rcgulam.ft.dc  acquir.harrcd.Soc. 
I.cum  fiIiofamiI.nu.7.vcrf.4^oncI.  ff. 
dc  Icg.  I  .conf  r  KJ.coI.j.Iib.j.  Alcia.d. 
1.  hxrcdis  appcllatio.  communc  quoq;, 
di«it  BcIIon.  fupputat.  fib.^.c.  i5.nu, 
a  .Ccphal.conf  ^  95  .n.<J4  .lib.^  .&  cof. 
^  pz.nu.^o.cod.Iib.coRif  499Jib.  ^.n. 
2  l.vcrfi.necobftat.Corn.cof  iJi.nui. 
i.lib.  2.conf.75.nu.2  .cod.lib.confiy^, 
nu.  5.conf.97.nu.2:.lib.  i.Et  quod hg 
rcs  hf  rcdis  primi  tcftatoris  ha?rcs  fit,. 
communitcr  tcnercdod.aflcrit  Vafq» 
lib.  j  .dcfucccfl^.progrcf  ^.^.nu.  1 1  .hac 
ctiam  communcm  cflcopinioncm  tc- 
ftatur  Achillcs  Pcrfonalis  in  trad.adi- 
pifc.poflcfl^.rcmcd.  i.nu.i77.vernZuc 
chard.&  magis  communcm  opinione 
cflcdicii  Alcx.I.j.^.cx  pluribus.  nu.j,. 
flldcacquir.poflcfT.ca  enim  qua:  iuris; 
funtjVt  cft  ha^rcdcm  efle,  vcrc  &  pro- 
pricadhjercdcs  tranfmittuntur.. 
Hi  nc  fuftinetur  IibcIIiis,in  quo  quis: 
1  pctit  hf rcditatcm  Titij  tanquam  hjrcs 
ipfiusj  dicendo  fcilicet  (c  harrcdcm  Ti- 
tij,  licct  fit  hjcrcs  h^^rcdisTitij,  &  p6t 
fcquicondcmnatio.iia  tcnet  Iafl.fi.  ff.. 
dc  harrcd.inftit.  &  quod  fic  communi- 
tcr  concludunt  doftores  ,  tcftatur  Ca« 
gnoU.qui  pcr  fucccsfioncm,nu.7.ff.de 
reg.iur.  &itatencre  omncs  dicit  An- 
drc.Tiraq.traft-dcrctrad.  conucnt  §, 
1  .glbf  <5.nu,i  I  .laf  1.  patcrfamdias.f]^ 
dcvulg.&  pupiK 
\      Et  hxc  quidcm  conclufio  prardida- 
non  tantum  proccdtt  in  difpofitionc 
legts,  fcd  ctiani  in  difpofitionc  homi- 

nis^ 
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nis,  vt  puta  vUimis  voluntatibus,  & 
contraftibu$,ita  tenct  glo.not  d.l.har- 
rcdis  appcllatio  &communcm  cffchac 
opinioncm  tcftatur  Ccphal.d.  confil. 
^9  :.nu.57.  quinimo  ctiam  in  m.itcria 
ftriflcintclligeda  &:  odiofi^vtputa  fta- 
tutis  quar  propric  &  ftri(^c  intclligi  dc 
bcnt^maximecxorbitatia  &contra  ius 
tommunc.itarcnct  Birt.I.fl.C.dc  hx- 
rcd.mflicut.&  qu6domncs  communi 
tcr  (cquimtur  tcftatur  BcIIon.d.hb./. 
fupput  cap.i(;.nu.<$.& 7. 

Hmc  CKcj  u-^d  prohibitio  quxodto 
fii  clV,fada  harrcdi  dc  non  alicnando  in 
tclhgitur  f.idla  h^rcdi  hjrcdis.ita  tcnct 
Bar.l  filiusfamil  $.1  .nu.?i.(F.dclcg.  r. 
&  hanc  clfc  coinmuucm  opinioncm  di 
CitRoma.conf.457.  circa  propofitam 
confultationcm  Alcx.conf.j^.Iib.j.& 
ab  omnibuscommuniicr  rcccptam  af 
feritTiraq.de  rctra^l.  conucnt.^.i.glo. 
d.nu.  J4.  Alcx.conf.56.l1b.  I  .commu- 
ncm  4uoc|;  dicit  opinioncm  Pctrusa 
Ducnarcgul.  59.  iii  prin.Romul  d.I. 
flliiisfamilias.$.  diui.nu.  ifi^.&quod 
omncs  fcquuncur  dicit  licllon  d.c.i6. 
nu.  7.quam  tamcn  inicllige  maxime 
cjuando  h^rcdis  pcr  noincn  appcllatiuu 
cft  iacta  mcntio,  non  pcr  nomcn  pro- 
prium,&coiiitat  tcftaiorcm  ad  fami- 
lia:  &  agnationis  noir.cn  hahuilfc  ratio 
ncm.  Iwnc  clfccommuiicm  tcftaniur 
laf.l.fi  C.dcharrcd.inftiiut.  nu.  4.  Ti- 
rac].dcrctraft.conucnt.d.gIo.^.nu.i4, 
Ducn.dcicg.in  prin.&  vcrf.  tcrtioU- 
niit4tur,Ioan.  Ccpha.  cx  coinmuni  rc- 
fcrt conf  5  iS.Ub.  j.nu.84. 


Qmflio  Vndecima . 


s  y  M  M  ^  J(^l  ^ . 

r  ^ppelUtionetmedif  pwpliciteranifeniat 

rxtreincui  hs>  cs. 
a  Q^d fi  diciitMr  de  Jho  hxrede. 


i  Qkidftdehjiredibtis  mafculis  fiat  mentid- 
4       etiam  in  contradibus  pro  (e  &  jiltjs 

hp^edibut  telcbrato. 
j  Declaratur  >f  procedat  in  materia  fna  natu 

ra  tranfitona  ad  hxredes  extraneos. 

6  Inemphiteufi  priuata  appellxtione  hxtedis 

fimpliciter  pcnit  h£res  hxredis. 

7  ^nin  iurepatronatus  "perbum  bxres  com 

prehendat  extraneum. 

8  QHid  in  materia  de  Jui  naturanon  tranfito 

ria  ad  extraneos. 

9  Infeudo  verbumhxrestnon  ccmprehendit 

extraneum. 

10  Ideminemphiteufi  eccUfiaJlict. 

1 1  Quidfi  drcatur  /j»>b'*fcunque  hxred  bus. 
1 1  Fcl  fi  diSum  fuerirtfCr  rprbus  dederit. 

1  j  Si  d  catnrin  dijpifwone  filtfs  et  hxredihuti 
an  fujfiii>u  tfuod  fini  delc€ndentrs,an  re 
qwntur  qnod  etr.m  fint  hxredes. 

l^^pptllationehxredtsan  uentat  extraneus 
if  uando  conieSIuris  conjiaret  de  contraria 
dil^onentis  uoluntate- 

IVccessive  nunc 
iuxta  pracdifia  ciuarro, 
an  nomcn  ha:rcdis  fim- 
pliciicrprolatum.cxtcn 
duturciiamad  harrcdcs 
cxtrancos  ?  Rcfpond. 
quod  appcllationc  harrcdisdc  fuipro- 
prictatc  cxtrancus  quoquc  harrcs  conti 
nctur.ita  rcnct  B>ir.l.Gallus.$.ctiam  Ci 
parcnti.ft.de  libcr.&  pofthu.  &  ibi  la- 
fondicit  hanc  cflccominuncm  opinio 
ncm . 

Echarc  conclufio  proccdit  ctiam  fi 
dicaturdcfuoharrcdc.ita  icnct  Alcx.l. 
quod  dicitur.ft",  dcvcrb.  oblig.  &dicit 
haccflt'  communcm  opinioncm,  idcm 
dicit  Dccius  c.  111  prasfcr.tia,  ver.  ciica 
primum,cxt.dcprobat.n.48.Alcx.c6n 
I9.coi)f.i  89.nu.i  j.vol.2  &  quod  fit 
communis  opi.tcftatur  Pin.I.  i.par.?. 
n.?{9.&  I.i.n  u.C.dc  bon.matcr.  Na 
illa  vci ba  dc  fuo  hf rcdc,n6  intdligun 
tur  dcfolis  confanguincis  fcu  h^rcdi- 
bus  lurcfanguinis^fcd  cxcoinmuni  vfu 

loc^ucndi 
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loquedi  proquibufcunq;  ectcftamen- 
to,  vclab  intcflato  in  bona  iiicccHcn- 
cibus.non  fpctfbta  qualtrate  rintacis. 

Scd  quatro ,  fi  dicatur  dc  hjprctiibus 
mafculis^nunquid  coprchcndatur  har- 
rcs  cxtrancus?  Rcfp.  quod  non.  iia  tc- 
nctBal  d  $.ctiani.&  nanc  cflccomu- 
ncm  opinioncm  dicit  Alcx.conf.  105. 
vol. f .Gratus conH  55.V0I  i.conf.^i* 
nu.i7.volum.2.  &  cxcommuni  rcfcrc 
Viuius Iib.i.com.opin.vcrb.  Empiiy- 
ccuta.vcrf.rcgula  cft,  num.  1  .Gabrici» 
Roma;lib.6.com.  concluf.tit.de  vcrb. 
iignif.concluf.j.  nu.t. 

Quarro  itcm  nunquid  locuhabcat 
in  contraftu  pro  fc,&  filijs.&  ha:rcdi- 
buscclcbrato?  Rcfpond.  ad  iiarcdcs 
cxtranco»  non  cxtcndi  ita  coitcr  rccc- 
ptumtcftatur  Alcx.cof  56.nu.2.1ib,a. 

Scias  ctiam  quod  h^c concluHo  qu^ 
habct,ha:rcdis  appdlationc  vcnirc  oin 
ncm  hxrcdcm  ciiam  extrancum,inicl- 
ligenda  cft,  proccdcrcin  quaciinq;  rc, 
iiuc  matcria  qux  dc  fui  naiura  eli  tran 
fitoria  ad  harrcdcs  omncs  cciam  cx- 
crancos ,  ita cft  communis  opinio ,  vt 
dicunt  fupradifti  dodorcs.  Commu- 
ncm  ctiam  dicit  Fch.d.c.in  prarfentia, 
cxt.dc  probat.  Alcx.  d  1.  quod  dicitur 
ff.de  vcrbo.  oblig,  rcfcrt  cx  coramuni 
Gabricl  Roma.  concluf.i.Ub.  6. 

Vndc  noininc  gcncraU  harrcdum 
ad  Emph)  cculim,  co  cafu  quo  cft  tran 
fitoria,  adinittituromnis  ha-rcs  cxtra- 
ncus  cx  tcftamcntOjvd  ab  inuftato  , 
itacommuncm  cilc  opinioncm  dicic 
Pincl.l.2.num.i  1.  C.dc  bonis  maccr. 
Alcx.d.  1.  quod  dicitur. 

Idcmdic  iniurepatronatus  .  Nam 
vcrbum  hdrrcs  cxtrancum  comprchcn 
dit  hancclfc  communcm  opinioncm 
Ccftacur  Abbas cap. i.nu.2.cxt.  dciu- 
rc  patron.fiL  hoc  adco,  vt  ius  patrona- 
tus  pocius ad  cxtrancum,  quain  filium 
qui  pAtris  hxrt^  non  cft  «tranfcat.ita 
tcnctidcm  Abb.d.c.i .  & communcm 
&pinioncm  dicit  Bcncdi^,  c.  Raiuu* 


tiusjvcr.in  eodcm  tcftamento,??!  nii, 
2  6i.communcm  q  o  ucdicicLam- 
bcrt.crad.de  iurcp  .iron.lib.  1. 1.  par, 
q.2.ari.4d.nu.  i^. 

8  Sccus  vcro  cft  ,  fi  res  talis  cft  » quar 
dc  fui  natura  non  cft  tranfttoria  ad 
omncs  cxtrancos.NamqjappcIlationc 
haTcdum  non  vcniunc  cxtranei,ita  tc 
nct  Barc.d.l.  Gall.  $.cciam,&.  hanc  cffc 
communcm  opinioncm  icftatur  Dcc. 
d.c.in  potfftntia,  fub  nu.45.vetf1c.vel 
fccundo  &  ibi  Fclin.  Deci.  in  con(il, 
1 7 1 .nu. 5.ImoI.d.$.  ctiam.&  quod (it 
coinmunisopiniodicit  B.dd.  l.ctiam 
in  fin.ft.(blut.inatri.  Port.Ubr.^.com. 
opin.concluf.40.vcrf. 2. limita,  Arius 
Pind.I. f.na, j 2.  vcrf  infcrtur  nono. 
C.dcbon.matcrn.  &  quod  fupra  dida 
diftiadio  lic  communiccrrcccptarc- 
fcrtCcphalconfil.  400. nu.  22. 

9  Hincinfcrtur,fi  fcudum  quod  dc 
fui  natura  cantum  traniit  adnarrcdcs 
dcfccndcntcs,  vt  cft  communis  opi- 
nio ,  conccftutn  fit  alicui  &  hxrcdibus 
cius,illud  ad  folos  HIios,non  autcm  cx 
trancos  harrcdcs  perrincrc,ita  coinmu 
nitcr  tcncrc  dodores  dicit  Dcx.confi. 
5  I  6.i]um  10.& Francif  Bccius  magis 
rcccpcam  tcftatur  conlil.  88.  nu  7.  <$C 
^.addit.ad  Paul.dc  CaiU.  conlil  lO. 
nu.i  s.lib.^.non  cnim  proptcrca fcu- 
dum  mucac  naturam  fuam  propriam, 
fcd  unrum  rcquiritur vcis,qui  vuli  ad 
micci,lichzrcs. 

10  Idcm  clt  tn  cmphytcufi  EccUnafti- 
ca,quar  dc  fui  natura  non  cft  cranfito» 
riaad  extrancos  harrcdcs  ,  fccundum 
magtscommuncm  opinioncm.de  qua 
pcr  Clarum  J.Enipliyiculisq  .&  vl 
tra  laudacos  ibt  laic  pcr  Ccphahim  c6- 
fil..|Ou.num.  s.libr.  y  St  c.Jim  alicui  & 
hxrcdibus  conccfia  lii,ad  cxtrancos 
noii  pcrcinc-t . 

1 1  S.d  quid  li  dicacur  in  difpolitione 
dc  ha:rc(iibus  c]uibufcuiiquc,iuinquid 
ctiam  vcnicnt  cxtranci  in  iiiatcna  Jas 
non  traniicoria  ad  cxtrancos  ?  Rc(p« 

B  Cun- 
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Cotroucrfiacft  intcrintcrprctcs:  Alij 
enim  cxidimantdifpontionc,  qux  dc 
barrcdibusquibufcuncj;  conccpta  fit, 
licct  matcria  alias  dc  fui  natura  trand- 
torianon  fit,tamcncxproprictaichu- 
ius  vocabuli  ad  cxtrancos  quoquc  cx- 
tcndi .  ita  tcnet  Bald.c. impcrialcm,dc 
prohib.fcud.alicn.  pcr  Fridcr.&  hanc 
cflc  communcm  doflorum  opinione 
dicit  laf.l.quf  dam.^.nihil.tf.dc  cdcnd. 
Curt.  lun.tra&.fcud.  part.  4.  part. 
princ.  Eandcm  dicit  clfccommuncm 
Parif.conf.  2  j .  vol.  r .  confil.  7 1 .  vol.  j . 
Cratus  confi.  2  8.Socin.  lunior  confi. 
lo^vvol. }.  Communcm  quoqucdicit 
Claud.in  I.Gallus^^.ctiam.ff.  dc  lib.  & 
pofthu.Curt.Iun  conf.^.in  fin.Brun. 
confi.io.col.t.rcfcrt  quoquccx  com- 
muni  Gabricl.  Roma.com.  opin.  lib. 
^.concluf  ^.tit.dc  vcrb.fig. 

Alij  vcro  multi  cotrartum  alfcrunt, 
quod  non  obftautibus  vcrbis  vniucr- 
faltbusquibulcunq;  h^rcdibus^in  ma> 
tcria  non  tranfitoria  cxcludantur  h^^ 
rcdcs  cxtranct^itavoIuitBal.c.i  .f.do- 
narc.vcrf  dubiiaripofl'ct>  qualitcro- 
lim  fcud.aIicn.pot.&  hancdc iurc vc- 
riorcm  fcntcntiamdicit  Dec.  d.  c.  u\ 
przfcntiaj  Ucet  con  fiilcndo  caufie  ma- 
gis  fcruiat  :  Quia  di&io  vniucrfalis 
«^uibufcunq/^inquit^non  immutatna 
turam  rct,  fcd  rcftringitur  potius  ad 
Labilcs/ccundum  fubic<5tam  matcria. 
&  Moder.  Parif  in  Apoftil.  ad  Alcx» 
«onrjo.nu.I  ^.Verb.quibufcunq*,  di 
citquod  in  hoc  pundo  quanto  plnra 
Icgit^  tanto  mtnus  dilccrncrcfacilc  pa 
tuit^qua:  fit  crcbrior  opinio,  adcodo- 
^orcs  do<5toribus,  imo  ijdcm  fibijpfis 
contradicunc.Scdinfinctamcn  prima 
opinioncm  crcbriorcm&  vcriorcdi- 
cit.  Qujirc  in  pra(5tica  non  rccedasab 
ca^Nam  non  dubiucft  quin  vcrba  gC' 
ininata^&  vniucr(aliaquibulcunq;n£^ 
rcdibus  comprchcndant  ctiam  cxtra-* 
Bcos  in  quacunq;  matcria  pofita  fint, 
a&   Idcm  dic^&  nugis  ctiam  proccdo 


rc,fi  cocclsio  fada  fucrit  alicul,  Bc 
rcdibusj&  quibus  dcdcrit .  Quiahzc 
vcrba,  &quibus  dcdcrit,comprchcn- 
dunt  no  modo  cxtrancos  hercdcs  vni- 
uerfali  titulo  vcnicntcs ,  fcd  ctia  fingu 
larcs  fucccfforcs.itadicit  effc  cocm  opi 
nioncm  Curt.  lunior  conf^.vcrf.fcd 
quonia  in  prin.&  conf  i  ^o.nu.z.qua; 
nota,quiafuntquotidianain  praxi. 

i^  Scdqufro,nunquidtn  matcrianon 
tranfitoria  fi  diftum  fit  filijs  &  h^rc- 
dibus,fufficitquod  fintdcfircndcntcs, 
an  vcro  rcquiritur  quod  fint  h^rcdci  ? 
Rcfpond.  Autdiciiur  dc  liberishjrc- 
dibus»  &  tunc  vtraqucqualitas  rcqui« 
ritur.  hanc  dicit  cflccommuncm  opi- 
nioncm  AIcx.confi.i  «i.volum.  f  .Idcm 
Alcx.  in  Emphitcuit  ccclcfiaftica  pro 
fc,filijs,&  hf  rcdibus  acccpta,l.quod  di 
citur  nu.2 1  .ft.dc  vcrb.oblig.Aut  fim- 
plicitcr  fit  mcmio  dc  h^rcdibus  ma* 
fcuhsj  &  tunc  no  rcquirttur  quod  finc 
h^rcdcs.ita  dicit  communcm  cflc  opi* 
nioncm  idcmAlcx.I.cxfa£to.$.fi  quis» 
fl^.ad  Trcbcll.&  confit. i  lo.nu.^.Ga- 
bricI.Roma.d.lib.<J.concIuf  j. 

1 4  Sciaj  etiam  quod  pracdi6ta  concluf 
fio,quz  habct , appclktionc  h^rcdis 
vcnirc  cxtrancum,n6  proccdit,fi  cflct 
conicflura  dc  contraria  difponcntis 
voIuntatc,vcl  rcfultarct  abfiirdum,vcl 
impofsibilc,Vt  fi  dixcrit  tcftator,fi  fi- 
lius  mcus  dcccflcrit  finc  libcris,  volo 
hxrcditatc  mcam  reftitui  fratri  mco  » 
&harrcdibus  cius.  Namquctuncvcr- 
bum  hxrcdibus  cx  vcrifimili  mcntc  te- 
ftatoris  dc  Ubcris  dcbct  intclhgi ,  quia 
no  crcditur  magis  dilcxiifecxtrancos 
hzrcdcs  fratris/:^uam  filij,  Sicut  cnim 
prardilcxit  filium  &  cius  Iibcros,&  po- 
ftca  fratrcm  ,  ita  crcditur  prxdilcxiflc 
cxtran  cos  hxrcdc&  fiti j.  ita  tcnet  Bart, 
d.l.GaIIus.$.  ctiam.  &  hanc  cflc  com" 
muncm  opinioncm  dicit  Arcti.  I.  cx 
fado.$.  fin.ff.adTrcbclLibiquoqur 
idcm  tcftaturSocin.  Alcx.  confil. 
au.  7.  Iib»  j .  &  iu  fc  habcrc  conmiu- 

nan 
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Mcm  opinionem  dicit  Fulg.l.cum  acu- 
cirsimiC.dcfiHcicommifs .  Ia(bn.d.I. 
cx fafto.$.fin.  Port.com.  opin.  Iib.4. 
concIuC^o.  Gabrid  Roma.fib.5.titu. 
dc  verb.fignif.  concluHa.faciunt  quac 
dixiinfra.^.  fubftitutio. 
1 5  Pro  complemento  huius  materix 
quarro ,  fi  vd  voluntate  tcftatoris  cx- 
prc^fum^vd  lcge  municipali  prohibi- 
lum^vdinter  Ubcros  conucntum  fit, 
ne  fundus  in  cxtraneum  alicnctur^ex* 
traneusquis  tunc  dici  putetur?  Re- 
fpond.  Variecxtraneusacdpitur  j  in- 
terdum  rcfpcftueiuSjqiii  in  potcfbate 
cft,  intcrdum  rcfpcdu  filij ,  interdum 
rcfpeftu  acnati  vd  propintjui.Scd  crc- 
brius  exiuimatum  cfl  j  deeo  intclligi 
oportcre,Qui  in  oadem  non  cft  fami- 
lia.Ang.FaDer,&  VigI.$.Cf  teri,  inftit, 
dcharred.qualit.  &  diffcr.vbi  ita  com- 
munitcr  rcccptum  aflcrit  idcmVigl. 
&  idcmfatcturForftcr,  dcfucccn".  ab 
tnteft.Iib.  i .  Rubric.  hanrcdes  cxtrand 
qui  dicantur. 

Qmflio  Duodecima . 

I    Hdres  proprii ,  reprefentatperjonsn  Vf- 

•  funni  &  fallum  eius  probwre  tenetur. 
I    Jffl  crednor  po(fit  vti  remedio  i.tredito- 
resfiduoftts  hxredem  ■pmutrjdem  debi- 
tons. 

^    Stante  Hatuto  qnoddebitor  capiaturt  an 

^  bares  capi  pojfit, 
4.    ^n  inlijumerita  habentia  executionem 

faratam  poffintmandari  executioni  con 

tra  hjercdem. 
j    ^n  hsres  poffit  petere  executiunem  'm- 

fhumentiifuut  ipje  creditor  ex  formafia 

tuti. 

$        hsxes  hxredis  teneatur  approbare  fa- 

£lwn  defundi. 
j        hxres  ex  propria  perCona  vel  iure  pro- 

prio  pofitt  contrauenire  decLxratur.nu.S. 
^  '•tMiClioprouemensexprmdinaiionecm 


munis  authoris  non  Ytdetur  promffa, 

10  ConclMftoproceditindubio  ,Jecus  fi  cctt' 
ftet  de  contraria  partium  -poluntate,  -pel 
etiamex  conieCluris,  yt  fi  kbera  aUenan- 
di  poteflas  data . 

X  X  %An  hsres  pofiit  euincere  ft prmifsio  tan< 
rumdefaSo,&  datojuoftt  fada* 

11  QMdfiprop.r.tetantmnfithxrts,&tpti" 

buscaftbus  pro  parte  vel  infolidim  le- 

netur  ««.  1 3 .  i  ^.«Jr  feq, 
20  Hxrespro  quota»  an  repeliatur  in  tottim 

fi  portio  fua plus  7>alet  quam  res  alienata» 
X  X  ^uid  h  odietfado  inuentario. 
2  2  si  dejifn^us  alienamt  hoc  a^o,  K  non  te- 

neatur  de  euinione,an  hares  pofsit  reuo  • 

care  rem  aiiefiatam,Si  pater  non  tenetta 

deeuiSlione. 
Deciaratw  W  non  procedat  refpcQHCO" 

haredum, 

34  Quid  ftkgitimam  habet  >t  rem  certam, 

2  5       difpofitio  Uum  d  matre  habeatiocwn 

fado  inucntario, 
l6  Condufio<ptodharestenetur  fjflum  de-» 
funGi  prjeflare ,  inteliigitur  de  inre  vcdi' 
do&  non  impTobatOi  vt  exemplis  de- 
daratur, 

27  Ideft  re^cGu  tertij  fitinualida  alienatio. 
a8  PiUus  rem  alienatam  d  patrehares  eius, 

non  poteil  reuocare. 
ap  Hjtresftudum  cumconfcnfu  dormniaiie-' 

natum  non  poteH  reuocare, 
jo  Filiusremjubie^amfideicomtnijfb  atieaa 

tam  a  patre  non  reuocat. 
3 1  fdij  &  haredes  renunciantis  an  pofsmt  ex 

proprio  iurecontrauenire. 

3  2  Confenfus  fuperaiterius  contraSu  an  «r- 

tendatur  ad  ius  altertus. 


IDIMVS  quis  pro- 
pric  harrcsdicatur,& 

3ui  appcllationc  harrc 
is  fimplicitcr  coprc- 
hendantur ,  nunc  dc 
effcdtu  &  iuribus  har- 
redum  qua:dam  fubnc^cmus.Et  vul- 
gatacft  condufio,  harrcdcm  propric 
di&ms  ;  rcprarfcntare  non  tantum 
B    2  pcrfo- 
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pcrfonam  Jcfunfti,  fed  vna  cindcmq; 
perfonam  cum  defjnfto,  ciufdcmquc 
iuris  &  conditionis  ccnfcri.  Idcoque 
tencri  fadum ,  fiuc  difpofitionem  dc- 
funfti  approbarctdchoc  tcx.  cftordi- 
narius  l.cum  a  matrc  C.  dc  rci  vcnd. 

Ex  cjuoinfcrtur,  cjuod  crcditor  po- 
tcft  rcmcdiol.  credirorcs  vti  aduerfus 
hjcrcdcm  vniucrfalcm  dcbitoris^vt  do 
cct  Bar.d  l.crcditorcs ,  cum  quo  tran- 
fcut  coitcr  omncs,vt  tc-ftaiurMcnoc. 
tradl  dcadipifpoff.rcmcd.^.nu.  to5. 

Infcrtur  n.*cundo,quod  ftantc  ftatu 
tomunicipali  vt  vcl  dcbitor  capiatur 
propria  authoritatc,  vcl  quod  cxccutio 
contracum  fiat,  potcrit  &hxres  cius 
capi  vcl  cxccuiio  contrncum  inftrtni', 
licct  in  ftatuto  de  ha:rcdc  non  fiat  mc- 
tio.ita  tcnet  Bar.l  poftulantc  ft.ad  Trc 
bcll.  &  hanccfle  commtincm  opinio- 
ncm  attcftatur  Vafcjui.irad.de  fucccf. 
crcat.hb.T  .^.c .mim.^g.  cx  qiio  harrcs 
pcrfonam  dtfunfttrcprcfcntat  in  om- 
nibus  tc  pcromnia,&  confcqucntur 
codciurc  vti  dcbctcjuo  Uk,  vi  cft  vul- 
gataiuris  rcgula,  is  (jui  in  ius  fucccdic 
altcrius  il!o  lurc  quo  lilc  vti  dcbcbit. 

Infcrtur  icriio,  ftauteftatuiocjuod 
inftrumcntahabcant  cxccutioncni  pa- 
ratam,  non  fo\am  conrra  dcbitorcm 
principjlcm,  fcd  ctiam  eius  fucccflorc 
ficri  poifc  executioncm,hanc  dfe  vcra 
&  communem  opnuoncm  dicit  Alcx. 
<l.l  p>oftuLintc.Var<}.d.iib.t.$.6.nu.40. 
Quinimo  lioc  proccdit  ctiam  fi  in  fta- 
tuto  diccrctur,  <jnod  inftrumcntu  iia- 
bcrct  cxccutioncm  paratam  coiradc- 
bitorcm  fcriptum  in  ip(b  teftamcnto, 
itadicit  commnncm  &  vcram  cflc  do- 
^orum  opinioncm  Vafcjni.  d  lib.  i.de 
fuccef.crcat.^  tf.nu.^z.Na  licct  ex  pro^ 
pria  fignificationc  vcrboru  hzrcs  dc- 
bitoris  nu  comprcheodaiur,  aut  rc  uc 
ra  fcriptus  non  in  in  tcftaincnto,tame 
cx  mcnic  &  fciitcntia  ftatuii  vcnit> 

Suiacumcadcmcius  fitperfbna  cum 
cfundoj^non  vukuir  iicri  cxteafio» 


j  Infertur  quarto,  quod  qucmadmo- 
dum  cx  forma  ftatuti  potcft  crcditor 
ipfc  pctcre  cxccutionc  inftrumcnti,ita 
quoq;  harrcs  cius  candcm  cxccutionc 
pctcrc  potcft,hanc  dicit  effc  comuncm 
opinioncm  Alcx  d.l.poftuIantc,&  ve- 
ram  cflc  &  communcm  tcftatur  Vafq. 
d.$.6.nu.  40.  Quin  idcm  omncs  Do* 
ftorcs  tcncrc  in Tingulari  quoquc  fuc-r 
ccflorcaflcrit  Vafqui.ibid.nu.41. 

6  Prardi6b  conclufio  quod  h^rcs  rc- 
prcfcnratpcrfona  dcfundi  &:  fadum 
eius  approbarc  tcnctur,  proccdit  etta 
in  h^rcde  h^rcdis  ,  quia  &  is  defundt 
propric  h^rcs  cft,vt  dixi  fupra  q.  ( o.& 
obh^aiioncs  dcfundi  tranfcuntin  fc- 
cun^u  &  vltcriores  hxrcdcs,  fccudum 
omncs,vt  dicit  Tiraq.dcrctrad.con- 
ucnt.$.i  .glo.6.  nu.  i  .&  hanc  opintone 
plcriq;  tcncnt,  vt  patet  cx  allcg  per  Pi* 
nel.I.  i.par.^.num.i  8.  vcrf.ampliatur 
quario  rcgnla.Etquod  hoccaret  omni 
dubitationedicit  Phanuc.  de  Phan.  in 
traftJc  inucnt.part.7.  nu.  2^7. 

y  Itcm  habct  locum  nc  hxrcsexpro- 
pria  quidcm  pcrfona,vct  proprio  iurc 
pofsitcontrairc  fa(5to  dcfun£li,vt cft 
tcxt.  fccundum  omncs  d.  l.cum  a  ma- 
trc,idcocjuc  filius  h^rcs  patns,qu>  rem 
cius  aducnciciam  aUcnauic,  rcuocarc 
non  poteft  diccndo,qu6d  rcpctat  non 
cx  pcrfbna  patris,  fcd  tanquam  pro- 
priam  jta  tcnctgloif.  d.l.cum  a  matrc^ 
quam  communitcr  approbatam  dicit 
Rodcr.  Suarcz.  rcpcc.  k  quoiiiam  in 
prioribus  ampl.  .nu.5.vcr{.  obcinct» 
C  dcinofficio(bccftamcnio,&  rcce- 
ptam  dicit  do&orum  fcntcntiam  Pi- 
ncl.d.I. I  .par.5 .  nu.;  5.. 

8  Aducrte  tamen  hoc  proccdcre 
quando  dici  vcl  conftarc  potcft  adunv 
eflc  non  taotum  dc  iurc  dcfun^,fc(i 
ctiain  dealtctHis  iurctransfcrcndo,Cc- 
cusquacdoalitcr  coaftarc  &.dici  po- 
tcft.  Kaniquc  cunc  harrtrs  fuo  iurc  vti 
poteft  ,  &  contra  fadtum  dcfun<^vc- 
mrc^vtfi  fortc  euidio  iecuta  cft  cr 
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fa^lo  &  ordinatione  comunls  authoris 
vcl  cx  fado  ipfius,cui  cuiftafuit.  ita  te- 
ncnt  communitcr  DD.l.cjui  Romar.^. 
duo  fratrcs.iT  dc  vcrbo.obli.vt  tcftatur 
Bccius  confil.ii^.nu.^  i.  Poncenim 
firatrcs  diuidunt  bona  Communia  intcr 
«jmcft  domuscmphytcutica  ,  vcl  alia 
res  fcudalis,  vel  fidcicommirtaria ,  au« 
cx  prarordmationc  commimis  autho- 
risdcbct  ad  fupcrftitcs ,  vcl  corumfi- 
Uos  hgrcdcs ,  autalios  dc  familiapcr- 
ucnire.  Ifta  domus,  vcl  rcs,  vni  a  J  iu 
dicatur,&  inuiccm  promittunt  dccui- 
<5lionc ,  poftca  contingitposfidenicm 
mori,  An  ncaltcr  fratcrcx  diuidcnti- 
bus,  vcl  cius  filij  fupcrftitcs  harrcdcs  ad 
illam  rcm  admittcntur  ?  Rcfpondc. 
San^  diccndum  cft  ,  cjuod  fic ,  nec  po- 
tcft  filijshzrcJibusobijct  fa(5ium  pa- 
tris  yqliianon  vidctur  cogitatum ,  nec 
promilTum  ifto  cafu  pro  cuidione, 
quando  fcilicct  cuidio  fcquuta  cft  cx 
fbdocommunisauihori* ,  vt  icxt  .cft 
fecundnm  communcm  intcllcdum.  I. 
<jui  Romae,  §.  duo  fratrcs,  vtdicit  AIc- 
xand.con(iI.:  i.  viiocompromiffo.nu- 
nic.  volu.5.  Panlius  coniil  .72.  nu- 
mc.  1 1.  Itb.j.  &  cft  gloff  dc  hoccom- 
munitcr  approbata  I.  li  faniiliaj.  C. 
famil.hcrcifcun.vt  dicit  Phan.dc  Phan. 
traiti.  dcinucnr.  part.  7.  nuine.  loj. 
fubdcns  pcr  dodorcs  fcrc  omncs  frc- 
qucntislimcita  cilc  coclufiim.hjnc  di- 
citcftcmjgis  communcm  opinionom 
Alcx.confi.^o.nu  j.lib.  4.  vbi  locjuitur 
in  lidcicommiiio  cjuod  ncdum  per  lim 
pliccmdiuifioncm  non  intclligatur  re 
niinciatum  iuri  futuro,  (cd  ctiatn  quan 
do  in  diuilionc  cilcnt  adicdta:  claufulo; 
gcncraks  dc  non  vcnicndocontra  di- 
uilioncm,&  in  d.f  .duo  fratrcs.  nu.  26. 
ibi  Soc.nu.  5  i . &  fccj.  &  cjuod  Bart.opi 
niod.^.duofratrcs. I  &  z.ci.comunitcr 
tcnctur,dicit  Pau.dcCaft.I.ires  fratrcs 
ft.dcpa«it.C6inuncm  quoquc  Jicit  Bc- 
cnisconfi.t^  nu.  t  nu.zi.Ripad. 
§.<Sao  fraircs.nu.j  S.Cjrn.couIi.i 


libd.  Bi:rtrand.con  fi.4  j  7.  nu.  ^.lib.  r, 

10  £t  hocproccdit  in  cafu  dubio.cjuan 
donon  coiiftatdc  partium  voluntate 
contraria:  fccus  vcro fi  confttret,cju6d 
partcs  quoquc  ifto  cafu  volucrunt  rc- 
nunciarc,  &  fc  obligarccjuando  euincc 
rctur  cx  prarordinafionc  communis  au 
thoris  .  Q_ipd  non  tantum  vcrbis  cx- 
prcsfis  inftrumcntorum,  fi.'d  cx  conic- 
duris,  &  prxfiimptionibus colligi  po- 
tcft,  vt  notant  Do(3ores  omncs  dictis 
locis,vt  Quia  data  cftct  potcftas  alicnan 
di,vcl  di^ponendi  dcrcprolibitu,  ficut 
apponi(blct  illaclaufiila  ad  halKrndutn 
tcncndum  ,aHena  idum,  &c.  Apparct 
cnim  tunc  rcnunciacio  talis  iuris  futu- 
ri  cx  prxordinationc  authoriscompe- 
tcntis,  &  ficadum  cffj,  vt  fixuia  alie- 
nationcacquircns  inquictari  nonpof- 
fit.  itadcciditBarto.  d.^.duo  fratrcs.cj. 
S.Iocjucns  in  fidcicommiffo,&dicitibi 
communcm  Ripanumc.8  j.  Zuchard. 
1. 1  .nu.6o.C.dc  pacft.  vbi  fi:mpcr  mcmo 
riar  ti.ncnduin  ait.&  hanc  dicit  clfcco- 
muncm  Bcciusconf. ^S.nume.;.  fub- 
dcns  ifto  cafu,cjuandoconccfn  cft  fa* 
cultasalicnandi,&  alicnatio  fccuta  cft^ 
ncmincm  difcrcpaic,  tjuin  fidLicotn- 
niiifum  cciifi:atur  rciniifum  ,  faciunt 
cju^-  dixi  intrj^.  fidciiO  nmiifiin.q.an 
pcr  diuifioncin  vtdcatur  rctniilum  ius 
fiicicoinmisli  futuru 

1 1  Scd  quxro  ,  qMi  l  fi  vcnditor  de 
cuictioiic,dcftiofacto  ,  &  datocan- 
tum  proinifit ,  nuncjjid  ctijm  dc  iu- 
rc  proprio  harrcdis  a6tuin  ,  &  pro- 
miiiiiui  cifc  cciifcbitur?  Rcfp.  rccc- 
ptior  cft  &  vcrior  fjmciuia  pcr  cuif- 
inodi  ilaufulam  1  non  cxccptum  ius 
propriu.nharrcdis,fcd  (b!um  cufum, 
quoab  cxtranco  cuictio  ficrct,  &  ita 
ius  cxtrancorum  ib  obligitionc  cui- 
^ionis  cxccptum  Namalicnationisna 
turacft, vt dcoinniuiu  luic  act.nnvi- 
dcatur.  tcxt.  cft  I.  noii  dubttatur  » 
C.dccuii5t.  vndc  ftrictc  talis  claufu- 

intcUigcnda,  ut  uiinus  dccrahac 
B    i  caturj 
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naturccontraflus.ita  tcnctBar.l.flipU 
latio  ifta  habcre.ff.de  vcrb.oblig.&  hac 
cflc  communc  fcribctium  opi.  attefta- 
tur  RiiinTonf.p^.vcrCncc  obftat.lib. 
Lrcfcrt&fcquitur  Phanut.dc  Phanut. 
traft.de inucnt.part.y,  nu.  221. 

1 2  Quscro  vkcrius/numquid  fupradi- 
dlaconchilio  quod  hircs  rcprcfcntat 
pcrfbnam  dcfundi  in  omnibus,  &  fa- 
6tum  cius  priftai-c  tcnctur,habcat  !o- 
cum,non  tanrum  in  hfrcdcvniucrfiH, 
fcd  ctiam  in  h^redc  pro  parte  lantum? 
Re(pond  quod  fic,  proca.n  partcpro 
qua  h^rcs  cft ,  rcprcfcntat  quot^;  cius 
perfonnm,<juoacl alias partcs  vcro pro 
cxiranco  habctur  &^non  proliibetur 
agcrc  &  contraucnirc.cum  pro  iHis  no 
dcfccndatin  ipflim  obligatioadcfun- 
do,ncc  alicuiusiurisconfuho.tcxt.d. 
l.cum  a  matrc .  &  gl.reccpra  I.2.ad  fin. 
fF.dc  prito.ftipuI.&  hanccffccommu 
ncm  opi.atteftatur  Nicol.  Arclat.Jin  I. 
gcncrahtcr.nu.ii  o.C.dc  fccund.nup. 
Arrius  Pmcl.l.  i  .part.^  .nu.  yp.  verf.ca 
dem  conclufio.  Anton.  Gorhez.  traft. 
variar.rcfolut.hb.2.  c,  lo.nu,  ^.Ertq; 
hoc  adco  verum^quod  ha:res  pro  panc 
hfreditariatantum  rcprcfcniat  pcrfb 
nam  dcfun<fli,vt  dcfunftus  non  posdc 
vnum  hjrcdcm  grauarc,  vtipfcfolus 
Ibluat  toium  crcditorijquiacrcditorcs 
non  poflunt  in  f  ^lidum  agcrc  contra 
eum,(cd  pro  partc  contra  omncs,  cum 
iam  pcr  lcgcn  fucrit  oblig.uio  diuifa: 
licct  lali  cafii  alij  cohjrcdcs  posfmtagc 
re  contragrouatum  profiio  intcrcflc 
▼t  (c)Iuant.ita  tcnent  coniuniter  Dofh 
Gomcz.  d.Ioconu.4.  &  dicitcommu 
nc,clcgantcm,&  probabilcm  cflcfcntc 
tiamZaf.l  au us. tf.dc  pj6t  nu.  10. 

13  £c  habct  locum  hxc  conclufiotn 
a&ionibus  pcrfbnuhbus.Nain  irtxdi- 
uidunturipfb  iurcinter  ha?rcdcs,  hoc 
dicit  indubiutum  cflc  Ncgufin.  ia 
tra6tdepignor.& hypothe.  5.par.  x. 
memb.nu  j^.circa  fincm.  Sccus  cft in 
A&iouc  h^-pochcciria  qux  iucer  hjcre 


dcs  nondiuiditur,  fcd  datur  in  folidu 
contra  omnem  ha!rcdcm.te.K.cft  in  l.z. 
C.dcharrcdi.aft.&  ibinotaflt  omnes, 
vt  tradit  Ncgufan.in  trad.dc  pigno.& 
hypo.^.par.z.mcmb.  nu.  55.  Roderi. 
Soarcz  rcpct.d.I  quoniam.nu.S.dices 
menti  tcncndum  in  pra<9:ica,&  quod 
ita  muliotics  obtinuit,idq;  fibi  hono- 
rcm  &  vrilitatem  in  pra^ica  prxbuit 
plurimani.& quoniam  in  omnibus  fc 
rc  coniradlibus  hypothcca  vcl  fpccialis 
vcf  gcncralis  adijci  {c)Ict,potcft  hoc  ca 
fu  hjrcs  conucnius  dcbiiu  folncrc,&  a 
cohsrcdibus  rcpctcrc ,  vt  tradunt 
Doc.d.Iocis, 

14  Itcm  habctlocum  in  contraftibus 
vcl  obligationibus  dtuiduis.vt  quia  in 
c6tra«5tu  dcducitur  rcs  mcrc  diuidua, 
qua:  p6dcrc,numcro,mcfura  cunftat. 
vt  cft  communis  opi.dc  quadixi  aUbi. 
Namq;  tunc  quilibct  hxrcs  tcnctur  ta 
tum  pro  partc,  &ip(b  iurc  diuiditur 
adio,tcx.in  I.cxccutionc.fl^dc  vcrb.ob 
Iig.& itatcncntcommunitcr  Dod.  d. 
l.cum  a  matrc,vt  tcftatur  Gomcz.  va- 
riar.rcfoIut.d.c.io.n.?.Io.Nicol.l.ge- 
ncraliter  nu.i  20.C.  defccund.  nupt. 

15  Sed  quidinobhgationibusvclcon- 
tradibus  indiuiduis  ?  Rcfpond.quod 
ha:rcspropartcinfblidum  tcnctur& 
conucnin  potcft.  ita  tcncnt  commu- 
nitcr  Doft.vt  tcftatur  Socin.  iun.  d.l. 
4.$  Cato.num.  41.  ft^.  dcvcrb.  obUg, 
Zafi.l.2.$.cxhis.  num.  ^.vbi  oftcndit 
pradicam  huius  communis  do<5tniiz. 
fF.cod.tit.  Gomtz.  d.cap.To. 

1 6  Infcriur  cx  hoc,  quod  ii  dcfundus 
tcncturad  tradcndam  rcm,qua;  obliga 
lio  cft  indiuidua,  hxredcs  clcfundi  in 
(bhdum  lingulitcncntur  Bar.  d.$.Ca« 
to.&  cft  comunis  opi.vt  dicit  Soc.  ibi. 
qucin  rcfercMaria.Soc.iunior.nu.42, 

17  Inferturfccundo,qu6dharres  vnuf 
Quifq;  in  (blidum  tcnctur  adimplcre 
ra(ftum  indiuiduum,  ad  quod  teneba 
tur  dcfun^us.  ita  dicit  cflc  communc 
opinioncm  Alciacd.^.Cato.num.^i. 

Socio. 
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Socin.iunior.num.  14.  Gomcz.d.cap. 
lo.nu.  Ji.vcrfi.fecundo  modo. 
8    Tcrtio  infcrtur  ,  quod  fi  quis  vcdat 
rcm  ccrto  prctio  cum  pafto  dc  rctro- 
ucndcndo,&  deccdai  rclidis  pluribus 
hxrcdibus.non  potcrit  vnus  pro  par- 
tc  rcm  rcdimcrc,ficut  ncc  iplc  vcditor 
pro  partcpotuit  recmcrc  N.nn  talis  fa 
cultas  rcdimcndi  cft  indiuidua^c^uiali 
aliqua  quantitas  vclrcspontafit  in  c6 
ditionc  folutionis,  fcmpcr  ccnfetur  in- 
diuidua,  cjuia  rcputatur  fa6u.  tex.  c(l 
not.I.fi(lulas.$.qui  fundum.ff.dccon* 
trah.cmpt.  &  cft  doftrinaBart.Lcui 
vfusfrudus.n.^.ff.dc  vfufi-udk  lcgato, 
cuacommunitcrapprobatam  dicit  la» 
lo.l.flipulationcs  non  diuiduntur.nu. 
lo.ff  de  verb.oblig.  Dccius  1.  cius  qui 
in  prouincia,  §.  quas  vcro.nu.  5.  flp.  ft 
ccrt.pct.Alciat.d.$.Cato.nu.74.  hanc 
dicit  quoquc  commune  opinionc  Go 
mcz.  d.c.  lo.n.i^.vcrfquintoinfcro. 
&  ibi  Soarcz  in  addit.vcrb.quinto  frc 
qucntibus  intcrprctum  fiiftragijs,Bar« 
(Jodrinam  approbainm  faictur. 

Infcrtur  cjiiartOjqiiod  fi  Emphitcu 
tatcnctur  folucrc  ccnfum  vclcanone, 
&  dcccdat  pluribus  rdidis  h^rcdibu.s, 
quia  talis  obligatio  dicitur  indiuidua, 
licct  vnus  hjrcdum  pro  partc  folucrit, 
alicr  non,clapIo  icrmino  cmphiiculis 
caditin  commiflum,  ac  fi  nullusfoluif 
fct.ita  dccidit  glo.l.communi  diuidun 
do.ff.com.  diuid.  &  communcm  dicit 
Comcz.  d.c.  10.  n.j^.  Quando  cnim 
pccna  oblig.itioni  fubicfta  cil,  obliga 
tioncm  rcddit  indiuiduam. 
ao  Succesfiuc  quiro,ponc  defundu3 
alicnauit  rcm  cius  ,  qui  hxres  cft  pro 
partc,&  contingit  qudd  portio  illain 
qua  cft  ha:rcs,plus  vtihtaiis  &  va'oris 
contineat,  quam  quota  rci  alicnatx  : 
numquidin  totum  rcpcllctur  talis  Ux 
jcs  pro  partc?  Rcfpond.  quod  non  rc 
pcllitur,nifi  pro  quota  hjcrcditatis,vt 
fi  fucrithaercsprodimidia,  vcltcrtia, 
cjuz  cxccdit  fummam  millcaureorum 
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rcpcllitur,vcl  obligatur  tantum  pro  dt 
midia ,  vel  tcrtia  partc  rei,  dc  qua  agi- 
tur,Iicctres  alicnatatantum  ccntum 
valcat,&  ccontra,  fi  rcs  cxccdat  valorc 
quota:  ha:rcditatis,cum  non  infpicia- 
tur  quantitas  fcd  quotitas.text.ed  dJ. 
cum  a  matre.&  tenct  glo.d.J.  iri  com 
puiationc,&:  omncs  dodorcs  ibi,vttc 
ftaturRodcr.Soarcz  repet.l  quoniam 
in  prioribus,ampliatione7.nu.i  6.C. 
de  inoff.  tefta.&  nanc  cffc  communcm 
opinioncm dicit  ArriusPincl.  d.I.l. 
part.j.num.^p.vcr.cadcm  conclufio. 
NicoI.ArcIa  d.I.  ccncralitcr  nu.  1 2  j. 

Hodic  tamen  tafto  inucntario  hx- 
Tcs  rcpcllitur  rcfpcdu  quantitatis,vt 
fi  portio  in  qua  hjrcs  cft  ,  tatum  valet, 
quantum  rcs  alicnata  pcr  dcfundum 
rcpcllitur  in  rotum  :  fin  aurcm  minus 
valct  pro  quantitate  fua;  portionis.  ita 
tcnent  omncs  d  I.cum  a  matrc,  &  d.§. 
in  computationcjvtdicit  Alcx.ibi  nu. 
S.Corn.num.  /.Bocr.dccif  1  j.nu.27. 
PincI.d.I.i.par.5.num.79.vcrf.  pr^di- 
da  auicm  .  bcncficium  cnim  inuen- 
tarij  ,  quantitatcm  &  cmolumcntum 
hxrcditatis  rcfjncit,&  hoc  cafu  harrcs 
rcpcllitur  ex  illa  rcgula:cx  qu.i  pcrfo- 
naIucrumcapio,&c  verum  tamcn  Pi 
ncl.d  loco  hanc  coiiclufioncm  .  quoi 
hodie  fado  inuci3rio,rcpcIIatur  h^rcs 
a  vindicanda  rc  fua  pro  quantitatc  por 
tionis  hzrcditariar,  tantum  proccdcre 
cxifhmat,quandoci  hoc  vtilccft,alias 
non  ,quiatnucntarium  introdtiCCum 
cft  in  fuiorcm  ha:rcdis.&  non  ad  cius 
incommoduin  &  diminutioncin  iu- 
ris  fiiijquoQ  habct  in  rcpcycnda  rc  fua 
alicnata ,  propartc,  in  qua  harts  cft  , 
idcoq;  illud  ius  ci  autcrri  non  dcbet  , 
&  fcquitnr  Phanut.dc  Phanut.in  trac. 
de  inuent.par.j.nuni.ya.circa  fincm, 
diccns  quoJ  libi  vidciur  rcs  indubita- 
bilis.qua:  fcntcntia  quidem  fatisa*qua 
mihi  vifa  fuit,  &  fccundum  eam,fi  ca- 
fu  s  contingcret,faciIc  iudicarcm. 
X I    Quzro  coam  fi  dcfundus  alicnauit 
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rciT)harrcclishocado,vt  non  tcnea- 
tur  dcciii6tionc,vcl  donauitco  modo 
quo  donans  no  tcnciur  dc  cuidionc^ 
vcl  cmptor  fciuit  rcm  alicnam  ,num 
quid  harrcs  potcrit  vcn  irc  con  tra  fadu 
dcfun&i  vindicando  rcm  fuam  ?  Rc- 
fpond.quod  nonjita  cft  glolV.d.l.  cum 
amatrc.cjuam  communitcr  approba- 
tam  dicit  AIcx.  ibi  &  lafon.  Kodcri. 
Soarcz  Rcpct.d.I.  cjuoniam  in  priori- 
buSjan)pl.7,nu.i5.vcrl.ftcundo  tli  ibi 
^lo.cxprclVa  approbata,&  hanc  dicit  cT 
iccoiiununcm  opi.Socin.1.4  §.  Cato. 
11U.221  ff. dc  vcrb.oblig.  Tirac).  dc  rc 
tra&.Iib.  I  i.^lo.9.nu.4':.&  Arrius 
PincI.d.I.i  par.j.nu.79.Iicctcnim ccf 
{ct  illa  rcgulj,ciucm  dc  cuittionctcnct 
adio,tamcn  obfbat  altcra,  cx  cjuapcr- 
fbnalucrum  fcntio,&.c. 

£t  ha:cconcIu{io  non  habct  dubiu 
in  cxtr.inco  ha:rcdc  ,  fcd  c^uid  diccn- 
duin  in  filio  harrcdc  ,  qui  non  habct 
cx  harrcditatc  patrisnili  kgitimam  vcl 
dcbitum  naturx  fubfidium?  Rc/pond. 

3ua:^io  ha:c  ardua  cfl ,  in  qua  magna 
cfcccrunt  ingcnia,  vt  tatctur  FulgoH 
alij  cxiftimarunt  filium  falua  lcgitima 
iiindum  fuum alicnatum  rcpctcrcpof 
fc.Bart.d.J  in  computaiicnc,  intclli- 
gcndo  ita  glofl.ibi.lunc  dicitcllccom 
muncm  opinioncm  Bocr.  dccif  25. 
jium.  1 7.  in  fin.  &  magiscommuncm 
&  contincrc  mcram  vcriiatcm  a(lcrit 
Alciat  confil.  559. incip.tclUmcnto. 
Eandcm  dicit  communcm  Nicol.  A- 
jclat.d  l.gcncraliicr. num.  la^.vcrfi. 
faluari  tamcn  potcfl,  vbi  inquit  Cjiiod 
non  cflct  fapi  capitis  rcccdci  c  ab  haC 
fcntcntia  proptcr  hiiJtaliam  folius  la- 
fouis  contrarium  attcitaniis.  d  iii 
comp  utatibnc  ,  vt  rcfcrt ,  &  fcquitur 
Koland.  a  Vallcin  trad;.  dcinucnta- 
rio,  par.4.  quxftione  Quidfi  pater. 
nu.to.  cjuia  tunc  hlio  proptcr  padum 
nonobltat  cxcqitio,qucm  dccuiftio- 
nc  tcnct  a6tio ,  ncc  rcg.  cx  cjua  pcrfo- 
xialucrum  capio^&c.  quia  lcgitunam 


vt  dcbitum  acclpir,&  non  lucru  fcntit, 
Contrariam  (cntcntiam  cotraBar, 
tcnct  Bald.d.^.in  computationc,c|uod 
imo  crianifi  ncc  patcr  ncc  filius  tcncrc 
tur  dccui(5Uonc,nihiIominus  tamcnfi 
lius  rcpcllatur  a  vindicanda  rc  fua,  cr 
rcfpc<5tu  lcgitim^  ^&  quod  Bar.  opinio 
ncm  rcprobcnt  omncs  c^odorcs  vfq; 
ad  fuatcpora  attcftatur  Arrjus  Pincl. 
d.I.i.part.^.nu.8Jicct  ipfc  primam  par 
tcm  dcfcndcrcuclit,  in  cftcdu  tamcn 
non  diflcntitab  hacfccunda  fcntctia^ 
dum  vuli  cmptori  dari  rcgrcfl^um  con 
tra  ha:rcdcs,pro  fuo  inicrc/rcrci  cui- 
&x  ctiamin  prariudicium  Icgitimz. 
hanc  dicitc]uoc];commimcm  opinio- 
ncin  Natt  in  coiif  2 1 4.C0I.  i  .vol.i.vbi 
tradit  pradticam ,  fundum  a-ftiinandu 
cflc,&  fccundum  illius  zftimationcnv 
ficri  compcnfationc  cumbonis  ('qui- 
ualcntibus  h^-rcditatis  patcrn^.cju^po 
ucsfilium  h^rcdcm  rcpcriunturctiam 
fub  noininc  lcgitima: .  rcfcrt  &  (ccjui- 
tur  Phanut.dc  Phanui.trac.de  ioucnt. 
par. 5  .nu.76.diccns,quod  maior  pars 
icribcnrium  ftatpro  hac  fcntcntia ,  & 
cam  cflcfcc]ucndanon  moi  ocjuod  fit 
communis,fcd  ct  c]uia  cft  vcrain  iure^ 
&  altcra  falfi.  Eandcm  fcntctiam  dicit 
cominuniicr  tcncri  Additionator  ad 
Bar.d.^  in  computationc  verb.taium. 
lit.D.iS:  hocvcrius  dicit  &  bcnc  nicn 
ti  tcncndum,c|uia  quotidicin  pradica 
vcrfaturRodcr.Suarcz.d  rcpct.I.  cjuo 
niam  in  prioribus, anipl.  7.  num.  i  y. 
vcrii.  concluiiucigiiur.&  num. i  J.in 
fin.vbidicit  <]u6ii  litharc  coinmunis 
vcntas  &  iit  vcra ,  &  approbata  glofll 
d  1.  cum  a  nKiirc»  Non  rcccdas  igi- 
tur  ab  hac  fciitcncia>  liuc  fihus  fcccrit 
inucniurium ,  liuc  non.  cjuia  text.  eft 
cxprcflus  ,  d.  i,  cum  a  matrc.  &  ibi 
glofl.approbata.  vbi  fihus  hzrcs,  rc- 
pcllitur  ctiam  vbi  dc  cuidionc  non 
tcnctur  dcfundus.  crgo  vbi  iura  non 
diftinguunt  nobis  c]uoc]ucin  lcgiti- 
mam  iiaiiurc  non  pcrauccitur  ,  & 
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<[iiia  haercs  rcprcfcntat  pcrfonam  dc- 
fiin6-i,  ficuti^itnr  ipfc  paicr ,  licctdc 
cniftionc non  tcncrctur.no  poflVt  vc. 
iiiro  conira  propriu  fafKi  fininKita  ncc 
cius  hxrcs  filiuspfbiia  ciiis  ripsttas. 

Hanc  conclnfioncm  tamcn  tntcUige 
refpc6tu  cir.pioris,vt  fcilicciin  prxiu- 
dicium  cius  fundi*m  apatrcalicnatum 
&  lcpitimam  fimiil  habcrc  non  posfit. 
Sccus  vcro  rcfpcdu  coh^rcdiim  &.  Uga 
tarioruni  vcl  limihtiii;  Nan.cjuc  daiur 
ci  rcgrcfliis  coira  coharrcdcsvcllcgata 
ffios^tta  icnci  gl.d.l.cum  a  m.urc,  &:  di 
cit  communitcr  icncri  Fran.Turza  in 
collc^a.Lommu  opi.c.2;.&:  c^uod  nc- 
mo  coniradicit  in  hoc  atitftatur  Pha- 
nui.dc  Phanut.d.trac.dciniitnt.par.^, 
Quia  lcgitima  dcbciur  fllio  dcdufto 
acrc  alicnOjVndc  quod  ci  dcbctur  ratio 
iic  fundi  alicnati  pcr  parrcm,prins  dc- 
duccndum  clt,alias  no  dictiur  intcgra 
lcgitimamhabcrc,fcd  tanttim  abcflc  de 
fua  lcgitima  quantum  cfl  prctinmfun 
di,  cjucm  non  pottft  vcndicarc. 

Iniclligc  ctiainpr.rdi^a.cjuando  fi- 
lius  fucccslit  patri  vniucrfalitcr  in  to- 
ta  harrcditatCj  vcl  in  c]uota  ipftua  harre 
dit.)tis:(lcus  ii  iiiibtutiis  iu  rcccrto 
fua  lcgiiima  vcl  in  c]iiota  bonorum  co 
pctciuc  pro  lcgitiiiia  j  dato  cohzrcde 
vnuicrfalirnon  cnim  tenciur  cx  cotra 
^u  patcrno,fcd  illi  contraucnirc  po- 
tcA.ita  tcnct  Bur  d.^.in  copuiaiione. 
&  cft  communis  opjniovt  dicitTurz. 
in  fua  coUc^ta  c  z  Qma  hoc  cafu  lo^- 
co  lcgararijcft.Viidclicut  adioncs  crc 
ditorum  no^daRturcontracuin  jta  nce 
cxciptio  cx  pcric^na  dcfuu(Ui  coiura 
cum  opponi  potclt. 

Qu^xro  etiam,li  harrcs  fccitinucnta 
jrium,uun(^iiid  ciproiicc^iio  niiiiusie 
ncatur  r«.fpoiHic>tr  pro  viribus-  harrcdt 
tati$,vcl  factum  dcKin^i  praBftarc?  Rc 
jfpond.quod  in  rcbus  fuic  bonis  quar 
tucrunt  dcfiinCti  nihil  fu flTagatur,fcd 
cjuatcnus  fc  bona  hzi  cdiiaria  cxtcn- 
duBtfacis  faccrcccnctur.  Quiainucn" 


tarium  tantum  prodcft,  nc  vltra  vires 
hsrrcditarios  tcncatur,ncc  prodcft  ci, 
quominus  dcfunfti  fa<5tum  prxftare 
tcncatur,fi  dcfun6tus  rcs  fuas  aJicnaf- 
fct^vcl alium  cotradum  dc  cis cclcbraf- 
fct,ita  tcnciit  Do^t.d.l  fi.^.in  compu- 
tationc.C  dciur.dclibcr  &  hoc  tranfit 
abfcjuc  vllius  fcribeniis  controucrfia^ 
vt  dicit  Phanut.dc  Phanut.tra<ft  dcia 
ncnt  par.fr. nu.6w 

Scd  nunquidhoc  ctiim  proccdit  tn 
alicnationcrci  ipflusharrcdis,vcl  c|uar 
jion  cft  harrcduari3,&  irain  tcmunis 
dL  cum  a  matrc  ?  R(.fpond.  (|uod  CiCd 
ita  tcncnt  Dodt.d.J  in  computacionc, 
rcccptam  cflcfcribcntiuuiopinioncni 
tradu  Dcc.l.dcbitori,n  20.  C.dcpac, 
c|uc  rcfcri  &  fcc|uitur  Pincl.d.L  1 .  par, 
^.nu.S I  ampliat.7.C  dc  bon^  mater. 
Communcm  quoquc  dicit  Rodcric* 
Siiar.Rcpct.d.l.c]uoniam  in  pnoribus, 
an  pliac.^.nu.i  1  .fjciunt  (]uar  dixi  fu- 
praq  nu.  2 1.  Vbi  filiusctium  habcns 
lcgitimam  tantuiu  uou  iuuaturinucn 
lario ,  cjuo  magis  p.m  alicnatam  a  pa- 
trt  posdt  rcuocatc  N^m  c]uatcnus  bcy 
ua  ha:icditaria,qua'  habcr  a  dct*in<^c> 
fc  c.\tcndut,cc/fiinnitirradio  harrcdis, 
ijuam  h  ibci  aduci  lu<;  dcfun<hum ,  nec 
cipcrn.itiit.'f  bcjicficio  inucntarij  fa- 
<5iu  liuc  conira<^tiim  illum  impMt^narc, 
Siai  crgo  ftrma  contIufio,c]u6d  ha:- 
rcs  rcprafcijtat  pcrfonam  dctunftiiti 
omnibits  obliiratioiiibus  aduic  "paf 
Auc ,  ^  faiftnm  eius  praftarc  cogiiur, 
Qua*  cjuidcm  proccdit,&  locum  ha^ 
bct.,  cjuando  difpofjtio  fiuc  fadtuin  de 
fundri  dc  iurc  vaitdum  cft,  ncquc  lcgis 
diipofiiioni  rcfiagatur ,  iia  tcncnt  eni' 
ncs  in  d.Lcum  amatrc,&  c^^uod  ifta- 
iit  clara  &  indubit;tta  concliilio  ,  dicir 
KoLnd.a  Vallccouli.  t  i .  lib,? .  nutn» 
3b.  Parif.  confi.  i^.  lib.  i.  &  quoct 
contcsfionc  omnium  decfticaci  obli- 
ga:ionc&.  fadu,<^uaB  iurc  coni*Aunt 
MuclJigiiur,fatcturMar2ar.  conikdy. 
ou.^'&CQufi.  67,  num.i  ].&  patct  ex 
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l.quod  ipfis.ff.dcrcg.lur.  Namrcgula 
przcipiCyid  quod  ipfis  qui  contraxcrut 
obflac,&  fucccllorjbus  corum  obflarc. 

Infcrcur,c|u6d  fi  dcfunftusin  tcfta- 
•mcnto  dilpofuit  dc  rc  ha:redis,  lcgan- 
do  cam  altcri ,  quod  iurc  ci  pcrmitti*. 
lur,vt  dixi  infra^.legatum,harrcs  ccr- 
tcnon  potcrit  taUdifpofitioni  contra 
licnirc,poftquam  fimplicitcr  adiucrit 
eius  harrcditatcm ,  fcd  fcruarc  tcnrtur: 
quia  pcr  aditioncmconfundituradio 
eius,  vtomncs  Dod.tcncre  alfcrit  Pa- 
rif  confil.  1 9.par.2  .nu.49.&  confu  j 
&  quod  ita  cft  communis  opinio  aifc- 
rit  idcm  Parif.conf.^  j.nu.pp.lib.j. 

Idcm  cft,quando  icftator  rcs  hrrc- 
di$obligauit,vtputa,quiadrxitin  icfta 
mcnto,qu6d  bona  harrcdis  fint  obliga 
ta  &  hypothecata  pro  lcgatis,&  dcbitis 
harrcditarijs,quod  faccrc  potcft.vt  dixi 
infra§.  tcftamcntum  .  N.mquchajrcs 
obligatur  ad  hypoihccandum,&  difpo 
fitioncm  dcfundi  infringcrc  ncquit. 
Hanc  dicit  cffc  magis  communem  opi 
nioncm  Alcx.l.fi  harrcdis  (cruus.  fF.  dc 
lcg.  i.Maith.dc  Afflid:.  dccif  Ncap.?. 
vbi  rcfcrt  itafuilicnotatum.Pjnf.con 
fil.z.num.^  5  .lib.^. 

Infcrtur  ciiam,fipatcr  in  vitadona 
uit  filio  in  cafu,  quo  talis  donatio intcr 
patrcm  &  fihum  valcrcpotcft  ,  &  poft 
donaiioncm  inftituat  filios  hj  rcdcs,& 
in  rcbus  donaiisappofuitfidcicommif 
fum,fihuin  non  podcaducrfus  fadtum 
fiuc  difpofitioncm  pairis  vcnirc^ita  di- 
cii  cflc  communcm  opiniQncm  Partfi* 
confi.  ^  j.nu.^i?.  hb.i. 

Prardi<5tam  conclufioncm  inrclligc, 
Vt  ctiam  proccdut,  quando  alicnauo 
rcfpe6^u  tcmjcft  inuafida,  dummodo 
Valcat  rcfpcdu  conirahcntiu,  itaquod 
in  pcrfona  alicnantis  ius ,  &  obligatio 
fit  formata.N.in(|uc  lunc  quoquc  hx- 
res  in  iurc ,  &  ol.ligationc  iormata  in 
pcrfona  dcfun^i  cius  pcrfonam  rcprc 
fcntat,&  ficut  ipfc  dcfundus  aducrfus 
fadtum  fuum  vcnirc  non  potuiilct^  hx 


rcdi  cius  id  quoqucminimepermitti- 
tur.ita  loquuntur  omnes  in  d.  1.  cum  i 
matrc.&  ita communcm  cffcopinionc 
dicit  AIcx.  loqucus  in  fcudo.  confil.^. 
V0I.5,  Rol.a  Val.  conf.d.  nu.  1  ^.lib.j. 
&  omnes  locis  infra  allcg.  circa  fcudu. 
.  Infcrtur  quod  fi  patcr  alicnet  rcni 
filij  aducntitiam  contral.  prohibitto- 
ncm,licct  filius  non  fadus  harrcs  indu 
bitantcr  posfit  rcuocarc ,  tamcn  fi  hx- 
f  cs  fiat  patri,non  potcft  vcnirc  contra 
£adum  >  fiuc  contraftum  patris ,  quia 
ncc  ipfcpatcr  infringcrcpofTct.Bar.d. 
§.\n  computationc.&  gl.d.l.cum  a  ma- 
trc,quam  communiicr  approbatam  cf^ 
fc  dicit  Rodcr.Soarcz  rcpct.  d.  I.  quo- 
niam  in  prionbus,ampha.7.n.6.&  Pi- 
ncl.d.l.i.par.|.num.79.dicitlianc  cffc 
rcccptamdodorum  fcntcntiam . 

Infcrtur  fccundo  ad  fcudum.Nam 
fi  dctun6:us  vafallus  alicnauir  fcudum 
Jicitccum  Domini  confcnfu,  talisalic- 
natio  valct  quo  ad  prariudicium  alic- 
nantis,  vtcontraucnircnon  posfit:  fc- 
cus  quo  ad  filios  ,  vcl  agnatos ,  vt  cft 
communis  opinio  .  Idcoq;  fi  filius,vcl 
Agnatus  fucrit  ha^rcs  dcfundi ,  alicna- 
tioncm  qucqiic  impugnarc  ncquit.  ita 
tcnct  Mat  Affli<5t.c.  1  .nu.^.An  agnac» 
&4iancdicit  cflccommuncm  opinionc 
Cur.iun.  in  tra^.fcud.  4  .par.  lui  i  48. 
qucm  rcfcrt  Parif.confil.  1  z.nu.S.lib. 
1  .Clor.J.fcudumiq.^i.vcrficuI  fucccf- 
fiuc,vltraClarum  ,&  ibi  laudaios  pcr 
cum.  communcm  dicit  hanc  tHc  opi- 
nioncm  Matth.dc  Affiid.  dccifio.ii  2, 
Cur.iun.confil.  1 5  5.  Rol.a  Val.conlll. 
97.nu.44.&  num.46.diccns,qM6d  om 
ncs  iia  concordant.  Q^'ia adtundo  in- 
tclligiiur  approbarc  gcftapcrcum,  & 
rcgularitcr  fa<5tum  valct  in  priiudi- 
cium  harrcdis. 

Et  hoc  tanto  magis  diccndum  cft  , 
cum  vafillus  alicnans  promitcit  non 
Contraucnirc,&  obligat  fc,  &  cius  har- 
rcdcs.AIcx.confil,i3.vbi  dicit  hanccf^ 
iccommunem  opinioocm.voIum.5.& 


Liber. 

<juod  Dodo.commiinitcr.itatcncnt  c. 
Titius  fi  dc  fcudo  dcfuncii  controu. 
attcftatur  Rol.a  Val.conf1I.97.nu.74. 
Parif.confil.  1 5.n.|2.1ib.  i  .llabctq;lo- 
cum  harc  conclulio^tam  in  fcudo  cx  pa- 
fto  &  prouidcntia,  quam  hacrcditario  , 
vttcncntomnes  fupradidi. 

Scd  dubium  cft,  fi  ha:rcs  inucntariii 
lcgitimcconfcripfcritj  numquid  ci  hoc 
cafu  profit  quo  magis  contraucnirc  pof 
iitalicnationi  fcudi  pcr  defundtum  fa- 
ftz?  Rcfpond.Dodo.variclocuti  funt 
in  hoc  articulo,  fcd  pro  vcritatc cius  ha 
bcnda,diftingucndumcft,  autcnim  lo 
quimur  in  tcudo  cx  pafto,  &  prouidcn 
tia,  quod conccflum  cft  alicui  pro  fc.&c 
iliis  libcri$^&  tranfit  ad  libcros,  vt  hbc- 
roSjnoii  vt  harrcdcs, vdpro harrcdibus 
mafculis.vcl  lcgitimis  hxrcdibus,vt  cft 
communis  opinio,  &  hoccafii  quibuf- 
dam  placuit,fi<ftum  dcfun<fti  non  noce 
rc,nccprariudicarc  filijsjvcl  agnatis  h^ 
rcdibus,  quatcnus  ha*rcditas  non  cft 
folucndo,itaquc  volunt  ha»rcdcm  in  ta 
li  fcudo  ctiam  confcripto  inucntario 
pro  viribus  hxrcditati^  fidum  dcfun* 
tti  impiign.Tre  non  pofle  .  ita  tcnct 
Maiih  dc  Afflid.c.  i  .§A\  Tiiius.  num. 
16.  Ci  dc  fcudo  fucrit  controucrfia .  Sc 
ita  communitcr  diftingui  dicit  Curt. 
iun.trafc.fcud  ^.par.nu.  1 50.  &  itano 
tisfimi  iuris  cflc  aflcrit  Bcro.confil.68. 
num  49. &  conf1l.70.nu. 42. fub- 
dcns  vcrbum  notandum  in  pra<Sica, 
quod  ita  volunt  communiter  Doil.re- 
fcrtj&  fcquitur  Rol.aVal.in  trada.  dc 
inucn.  par.4.  q.incip.numquid  hxrcs. 
moucntur  pcr  glo.  communittr  appro 
batam.l  fi.^.in  computationc.  C.dchz 
rcd.inft  quatraditurhxrcdcs  ctiam  in 
illis^in  quibus  ipfi  cx  pcrfona,  atquc  iu 
rc  proprio  contra  dcfundi  fa<^um  vc- 
nirc  poflunt ,  dcfundi  fadum  impu- 
gnare  non  poflc  quatcnus  dcfundi  hz 
rcditas  (blucndo  cftjCtiamfiipfl  inucn 
tarium  confcripfiflcntjVt  dixi  fupra  nu 
mcro  II. 


xre<iitas.  i7 

Alij  vcrd  contrarium  tcncnt  harrc- 
dcm  cu  inucntario  indiftindc  fi<5iuni 
dcfun<5ti  impugnarcpoflcjlicet  hxrcdi 
tasilliuscuinxrcdcs  cxtitcrunt  fitfol- 
ucndo. ita  voluit  laco.dc  S  Gcorg.  tra- 
^ta.fcud.vcrb.ita  quodipfi  inucftiti.nii 
inc.8.&  ita  cft  magiscommunis,vtat- 
tcftaturAlcx.conliT.z8.Dum.iii.  lib.  j. 
Sylua  confil.20.num.5j.&:  ;J4.&  Co- 
uar.hb.varia.rcfolu. :  .cap.  i  S.numc^. 
vcrficul.oftauo  infcrtur,  dicit  hoc  cflc 
cx  mcntc&  refolutioncomnium,qui 
rcm  iftam  dilij»cntcr  cxaminarunt.hac 
quoquc  dicit  clfc  magis  communcm 
Pincl.dJ.par.?.  num.i;^.  Parifi.confiL 
<55.numc.48Jib.j.  &  confiL6?.numc. 
2 6.1ib.  I .  fubdcns  ita  limitari  d.  I.  cum 
a  matrc.Inucntarium  enim  hxrcdi  hoc 
cafu  omnia  iura  illxfi  conicruatj  atquc 
fiharrcditatcm  non  adiui(fct,itaq;  pcr- 
mittitur  ciahcnationcm  fcudi  infringc 
re.ncc  obftat  communis  conclufio  glo« 
d  ^.in  computationc,quiaproccdtcia 
alIodialibus,fccusin  fcuda'ijus,qu^  dc 
b<?ntur  cx  lcgis  difpofiiionc.  Vndc  fuc- 
ccdit  rcgula  qux  vulc  hxrcdi  indiftin- 
^tc  pcrnwtti  vcnirc  contra  fadumdc- 
fundti.quo  cxclndiiiir  a  Icgis  bcncficio^ 
vcl  potius;  vt  aliquid  opcrctur  confuc- 
tudo  vhra  ius  cominiinc. 

Autloquimur  in  fcudo  hxreditario 
non  fimpliciicr.fcd  mixto,vi  quod  con 
ccrtiim  cft  ahctii  pro  fc  ,  &  fuis  hxrcdi- 
bus.  Et  plciiquc  cxiftimanc  in  tali  fcu- 
do  filio,  vcl  Jgnato  prodelfc  inuentarij 
confc<5tioncm ,  vtposfit  vcnircaducr- 
fus  alicnationcm.quam  fcntcntiam  vti 
communitcr  approbaia  lcqiiiturCuri. 
iun.trad.fcud.  ;  par.  vcrficul.igitur  eft 
rcgula,Zaf.trac.fcud.«;.p.ir.num.2  9.& 
vt  magis  communcm  amplcxus  Soc.  iu 
nior  confi.it  2  jiu.r  i.vuLz. 

Contrarium  qudd  in  fcudo  mixto 
nihil  profit  inucntarium,cum  in  eo  hx 
rcs  fempcr  fa(5tuin  dcfun(5tt  approbarc 
tcncatur,  dicitmagis  cominuncm  Ale. 
confil. zS.conlii.  1  ^  .numc.  1 1 .  lib.  5 

com« 
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communem ,  ac  reccptam  Doftorum 
eflcrcntenti.iin  fatcturGrat.  confil..^ 
num.^o.Yolum.i.  DidacCouar.  hb.s. 
yaria.refblu.  c.S.vcrlicul.odlauo  infcr- 
tur.  Camer.  c.Impcrialcm.  $.prxtcrca, 
coIumnai4.dcprohibit.fcuil.aIienat.& 
m Jgis  communcm  Jicit  Roland  a  Val. 
conril..|4.volum.  7.  qucm  rcfcrt,&  (c- 
quitur  Francif^Burfat.coniil.p.numcr. 
28  &frequentius  rcccptam  attcfVatur 
Grat.conhl.9.num.  i  S.volu.  t .  lofcph. 
Cume.in  tra6t.fcud.numcr.($  <.  nume. 
197.&  joj.Alciat.vcriorcm  dicit  con- 
fi.  1 6.  par.  I .  fubdcns,  (]u6d  non  audct 
contrariam  partcin  firmarc .  &  confil. 
l^o.num.i  ubiintjuitBald.diftum. 
l.qui  fc  patris  C  undclibc.ita  inteliigi 
ab  omnibus  Moder.Eandcm  dicit  com 
mnnem  ArriusPincl.d  l.i.num.pj.C. 
debon.matcr  Roland.a  Val.in  trada. 
dcinucntario.par.4.  q.incip.  nunquid 
hxrcs.num.  ly.Burfat.  confil.^.nume. 
ay.lib.  i.Port.libr.^.  communcm  opi- 
nioncm.conclufio.M.Marin.Frccia.  dc 
feud.lib.  ?  .traftc.7.Clar.$.fcudum.q« 
^H.circafincm.  hanc  quoquccon  mu- 
ncm  dicir  Parif.conlil.2.num.3  i .  uol. 
I.Gabr.commun.conclufio  Iib.6.dc rc 
gul.iur.conclufio  it  ni:m.:t  &fiq.  & 
hanctffc  ri.ccptiorem  ,  &difl:um  finc 
coniroucrfiaproccdcrc  .lit  Tliom.Ma- 
rin.dcfcud.tu  5.dc  fcitd  ha^rcd.  Iib.  i, 
num.^p.&  fcq.iSt:  cir.  ^ .nu.i  .Moucn- 
tur  Dodto.quiatalcfctidum  ficccdcns 
obtinerc  non  potcft.nili  fit  ha-res,  qua 
fi  qualitjs  illa  faciat  fcudum  hx^cdita- 
rium^quod  lurc  h^rcditario  contingat: 
in  rc  autcm  harrcdicaria  iiuicntanum 
noii  prodcfl.  E^o  ucroconirariumtc- 
nui  m  mca  colLcta  rcctpiarum  Stntcn 
tiarum,lib.2.c.  2  Licct  cnim  rcquiratur 
illa  qualitasin  fucccdcntcquod  llt  hac- 
rcsalicnaniis  faltcm  inboiiisallodiali. 
bus^utl  priftii  autlmi  is  mcdiatc,&:  k*u 
dum  quo  ad  hoc  dicatur  h^rcditarium, 
tamcn  non  fititipfam  rcm  Uiidalcm 
harrcdicaruai^  ut  dufcratur  lurchxre- 


ditario,&  uafallus  dcco,utdcaUa qni'* 
cunqucrchxrcditarialibercdifponcrc 
posfit:  quia dtfertur  iure  inucHiturar 
prouidcntia  conccdcncis  itaquc potcH: 
lucccdcns  fibi  confcruarc  faiiio  inucn- 
tario  fcparatim  a  bonis  dcfuiKfti.  Eam 
fcntcntiam  ouoquc  amplc6tit  «r  Cla- 
rus  d.q.^z.Phmut.dc  Phanut.trad.de 
iDuen.par.6.  nu.t?. 

Aut  loquimurin  fcudo  mcreharrc- 
ditario,ut  l\  coccffum  cft  pro  fc,  &  fuis 
harrcdibus  quibufcunqtic,  &  tunc  ma« 
gis  coinmunis  cft  Dotkorum  rcfolutio 
faftum  uafalli  ha:rcdi  fuo  obcffc.ut  coa 
traucnirc  non  posfit,tam  in  difpofitio 
ncpcrultimam  uoIuntatem,quam  in- 
ter  uiuos,ciiam  inucnurio  lcgitimc c5 
(cripto.&  itaproccdit  fupradidta  com»i 
munisDoftorum  opinio,ut  traditrc- 
ftcaducrtcns  Parifcon(i.65.num.54. 
QMia  dcifto  fcudo  iudicatur,ut  dcqua. 
hbct  alia  rc  harrcdiiaria,  &  cft  unuui 
cum  dcfunfti  harrcditate,  &  potcftalic 
nari  in  qucmcunqiicextrancum,com- 

}>utatur  in  lcgitimam,&  in  pctitioncm 
ijcrcdiiaiis  ucnit.  Inutniarium autcm 
confcruat  harrcdi  ca  d  imtaxat  qua:  lu- 
rchxrcditano  illius^dcfun&i  non  ca- 
pit :  non  autcm  quar  capit  iurc  harrtdi- 
tario,  ut  cft  communis  opinio  Dodo, 
ind.$  in  computatione. 

Infcrtur  tcrtio,  Hlium ,  vcl  alium 
quamuis  in  fidcict)mmiiro  uocaius  fit 
ftantcprohibitionctcftatoris ,  rcmfi- 
dcitonmiiflariam  alicnatam  ,  fi  hircs 
dcfundi  fadus  fucnt,  rcuocarc  non 
poflc,  utadmittunt  omncs  cxd.l.cum 
a  niatrc.itadicitBur(at.con(l.i95.  nu. 
1 4.U0IU.  2.  Nain  lalis  alicnatio  fccun- 
dumomnium  fentcniiam  pro  lurc  nul 
b  cft,adco  utuocatus  tx  fidcicommit' 
loftaiimadrcm  adiniiuiur.  ut  tcfta- 
tur  Phanut.dc  Phariut.  par.7.  nu.i.ji;. 
&  di\i§  fidcicom.Scd  iplcalicnans  re- 
fpc^u  i\ix  pcrf  mar ,  tamca  obligatus 
cft  .  Vndcharcsuhcnancu  quoquc  rc- 
pclluur  .quuobliiiauo  la  ucrlona  de- 
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fiindi  forniata  in  cum  dcfccndit,&  iu 
ciufdem  iiiris  &  conJjtionis  efficitur. 

Porro  fa<5lum  liuc  difpofirio  dcfun 
6ti  (i  fucrit  a  iureimprobata,&dcpcr 
fc  nuUa ,  tunc  fadum  illud  liuc  dilpo- 
fiiionc  jmpugnare  harrcdi  pcrn,ittitur 
ifta  cft  comunis  opinio,  vt  dicit  Alcx. 
l.Lucius.ft  folut.  matrim.  &  omnium 
confcfsionc  cxpcdita  condufio,  vt  di- 
cit  Maizari.d.  confi.  &  hoc  indubita- 
tum  cftc  dicit  Becius  confil.  71.  num. 
ly.Vnde  a  dodoribus  pro  Iimitationc 
traditur  ad  d  1.  cum  a  matrc  .  Qjpd 
harrcs  indiftindc  fa6u  dcfundi  quod 
tcnditad  cxcludcndum  ipfumalcgis 
bcncficio ,  vcl  quia  ci  non  rclincjuitur 
ouod  rdincjuidcbct  impi:gnarc  pof* 
m.iu  tradit  Bal. i.C.li  in  fraud.patro. 
hanc  communcm  cllcopmioncm  attc 
ftaiurPintl.d.l.i.part.5.  nuin.  8^.  & 
quod  ita  tcncntcommunitir  DD.di- 
cit  Mandcl.conlil.y^.nu.z. 

£x  quotiifcrturad  cafum  l.hac  cdi 
^lijC.dcfccund  nup.quaprohibctur 
mulicr  trunficns  ad  kcuda  vou  altcri 
inarito  plus  rchuqucrc,  quam  vnui  cx 
prioris  mairimoni;  tilijs  habiiurus  fit. 
Namq;  li  vlira  quam  lcgc  pcrmiilum 
coniugi  altcri  rclidum  tucrit^  Hhus 
ctiam  h  h^rcs  cxiitcru,i)on  tamcn  pro 
hibcLur  iliud  rclidum,fiuc  uifpolitio 
ncni  inipugnarc,nccfacit  iibiprariudi 
cium  circa  bcncficium  d  l.hac  cdittoii. 
ita tcoctBalJ.conf  1:1.  Iib. 5.  &  hanc 
cfle  veriortni  &  magis  rcccpta  docto 
rum  fciucniiain  fatctur  Aiin.Crau.in 
cof  ioo.que  tckrt  &  fcquiiur  Poanu. 
dc  Phan.iii irac.dcuiuec. par.  ^.n.n^. 

Infertiir  (ccundd,tu  fcis  quou  pater 
filijs  certaiii  parteiti  bonuruin  pro  Ic- 
gitima  rcliiiqucrc  tcnctur,&  Lcxcocra 
riam  cii.s  vuluntaiciu  iiT>probat,quod 
fi  minus  filio  rcliqucru,pcrinitiitLir  fii- 
Lo,ctiamU  hacrcditai?  adicritdifpolif 
tioiiciiipaiiis  dcfuni^ti  iii)puguarc& 
agvrcadiijpplcmcntum.ita  icnct  Bar. 
.d.L4.QU.  ^.vbidicitd.Lcum  amatrc,, 


non  proccdcrc  quando  harrcs  fucccdit 
cx  ncccfsitatc  iuris.  &  d  1. 2.  proccdc- 
rc  ctia  in  Icgitima  dicit  rcccptius  elTc 
PincI.d.l.i.^.j.num.S^.vcrf.limitatur 
duodccimo,  &  ita  magis  cominunitcr 
tcncri  tcftatur  Mandcl.con  f.7  j  .nu.a. 

Habcrq;  hoc  locum  ctiam  ,  fi  patcr 
fuotcftamento ,  idipfum  quod  altcri 
vltra  qua  lcx  permittit  rclinqucre  vult 
fc  ci  dcbcrcconfcflus  fucrit.Namquc 
ulis  confc/sio  quatcnus  tendit  in  pras 
iudiciumlcgitimarfiliorum  non  valer^ 
ncq;  attcnditur,  nifialitcr  conftct;& 
filio  coiitra  ciufmodi  confcfsioncin  vc 
nirc  pcrmittitur ,  ifta  cft  aperta  dcciC 
loan.DiIcd.in  trad.dcart.tcft.tit.de 
Icg.caut.^.in  fin.&  hancclTecommu- 
ncm  opinioncm  attcftaturDcc.  conC 
42(S.nu.  h.  qucm  rcfcrt  &  fc-quitur  lo, 
Ccphol.conlil.  8  5  .nu.  2 1 .  Ub.  i . 

-Scias  tamen  pra:di<5la  proccdcrc 
quando  fiUus  iimplicitcr  adiuit  harrc- 
ditatcm ,  quiatunc  pcradiuonem  cx 
qua  rcfultat  tacita  .ipprcbatio  no  prz. 
iudicaturci,  fcct  s  ti  cxprcffc  approbet 
tcftamcntum  patris.Qiiia  tunc  difpo- 
fitio  inualida  confirmatur,  vt  amf  lius 
cam  filius  impiignarc  ncqucat ,  dum- 
modo  cxprctk  kguimac  in  ranunci3>- 
tionc  fucru  fatta  incntio.  Nain  gcnc- 
ralis  rcnunciatio  non  inclndit  lcgici- 
mam.occ  pr^iudicat  fiUu  nili  fpccihca 
fiatcius  mcmto,ita  cft  ccx.I.li  c|uando 
gcneralitcr,C.dc  inoft.tclt.  &  ibi 
oinncs  tenct  DoCt.vt  tcilatur  Rodcr. 
SuarcZjRcpct.d.  I.quoniam  in  priori- 
bus.aiiipliat. « o.nu.  so.  :n  fin. &  niu 
5  2  .&  dui  lutra  ^.Icgitiina. 

Aducrtc  quoq;  iuxta  hoc,quod  di» 
xi.hxrcdcm.indiJllin^tc  fiCtumdcfiin 
6ti  pollc  improbare,  quaiuio  hxrcs  no 
habct  iUud,quod  ci  tc'latur,relinquc- 
rcdcbet,quod  lit  fnccialc,  &  proccdat 
uiitum  in  UIls  pcrlonis,  cjLiibusdcbc- 
turaliquid  cxdi(poiitioiu-Icgis,  &  no 
repcriunt  in  harrcditatc  quantum  cis 
debctur  cxcalcgisdilpolitionc.  Noin 
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co  caru  quamuis  Hnt  Kzrcdcs ,  admit- 
tuntur  contra  fa(^um  dcfundi>non 
<juidem  abfolutc ,  fcd  duntaxat  ad  re* 
uocandum  tjuantum  cis  fufficit  pro 
portionc  dcbita  pcr  Icgcm  ^  &  id  con- 
ceditur :  quia  dux  rationcs  fimul  con* 
curruntj  vidclicct ,  quia  vidctur  fada 
fraus  lcgi ,  &  quia  talis  hxrcs  nullum 
(cntit  commotium  cx  hzrcditatc  dc- 
fundi  tanquamh^rcs.cxtra  vcro  cum 
cafum  manct  Rcg.  quod  harrcs  iion 
potell  vcnirc  contra  fadum  defunfti, 
ita  concludunt  magis  comunitcrdd. 
vt  tcftatur  Mandcl.  conf1I.73.nu.  2. 

Dixi  fupra  hacredcm  non  poflc  im- 
pQgnarc  fadum  dcfundi  ctiam  cx  iu- 
re  proprio,quod  quidem  proccdit  in 
alienationc;  fcd  quacro  nunquid  hoc 
ctiamlocumhabcatin  rcnunciatione, 
Ponit  cnim ,  filia  rcnunciauit  harredi- 
tati  patris  cum  iuramento,caquemor 
tua,nepotcs  auo  fucccdcre  voIunt,qiu 
bus  obijcitur  matns  rcnunciatio?  Rc- 
(pon.  Communis  rcfolutio  c(l ,  quod 
rcnunciatio  prxiudicathxrcdi  rcnun> 
ciantis  quo  ad  ipfumius  rcnunciantis, 
Secus  quoad  ius  proprium  j  idcoq;  fi 
filia rcnuncians  dcccfsit, viuo  patrc, 
ncpotcs  cius  non  prohibcntur  Icgiti- 
mam  cx  bonis  aui  pctrrc  cx  proprio 
iurc,  &  propriaperfi::*'ia.ita  tcnct  Bar. 
l.quifiipcrllms.if.dcacquir.  harrcdif. 
&hancdicitclfccommuncm  opinio- 
ncm  Alcx.  &  Dcc.  in  l.pa^m  quod 
dotali,C.dc  paft.Dcc*conf.i  8 1 ;  Bcr- 
trand  confil.dj.Cozad.conf.y^.quia 
liHa  tantuin  fuuin  ius  raumciaflc  in- 
tcll:gitur,itaque  habct  rcnunciatio  ta» 
cicam  conditioncm  ,  fi  ha:rcdius  fibi 
fucrit, d(4ata ,  &  fi  illa  conditio  non 
*  eucnerit ,  habcatur  pro  non  fafta, 

EthocproccJit  ctiam.fi  matcrinyi 
taacccpit  a!iquid,puu  dotcmvdlc- 
citimain.  Paul  dcCaftr.d.l.qui  fupcr- 
itiiis.  Alcx.  d.l. padrum  quod  dotali, 
Aim.  Crauct.conf  .j.  V  bi  dicit,quod 
iuin  pradica  {cruacur^&i^c  dicit 


cfTc  communcm  opinionem  Gozad.d. 
confil75.  Roland.  a  Vallc  confil.  1 1, 
lib. i.nu.  y.dc  dixiinfra^.pa<^umfu- 
tura»  fucccfsionis. 

Etnota,  quodrcnunciationon  tan 
tum  non  extcndatur  ad  ius  filiorum 
proprium,vcI  altcrius  perfbnx  :  Scd 
ncc  ctiam  ad  ius  ipH  renuncianti  de 
nojofuperuenicnii.  Idcoquc  fi  vafal- 
Iu3  alteri  vafallo  rcnunciauit  fcudum 
vcl£mphitcufim,isqj  poftca  fine  libc» 
ris  dcccflerit,non  prohibctur  vafallus 
r::nunciansin  fcudo  fucccdcrc  ,  quia 
ius  fuptTuenicns  dc  nouo  per  mortcm 
altcrius,  nointelligiiur  rcnunciatum. 
ita  cft  glofl.cominuniter  approbata.c. 
i.tit.Lothar.  Impcr.vt  dicit  Soc.confi. 
50.nu.6.Iib.i .  &  ita  magis  communi- 
tcr  tcncrcdd.tcftaturSocinJun.I.qui 
Komar.^.duo  fratrcs.nu,  i }  8.  rcfcrt  & 
fcquiiur  l^hanut.  dcPhanut.  traft.  dc 
inucnt.p.y.nu.  1^4.  &  ficut  hoc  cafu 
rcnunciatio  non  obftat  ipfircnuncian 
ti,ita  ncc  cius  harrcdibus ,  quo  minus 
non  tantum  cx  iurc  proprio,  Ccd  ciia 
cx  pcrfona  patris  obiincrc  qucafttno 
obuantcdi(k3  rcnunciationc. 

Quacro itcm,quid  in  condnfu  prac* 
ftito  fupcralicnationCjPonc  cnim  qui 
dam  non  aIicnauit,Scd  altcri  alicnan- 
ti  confcnfit,Nunquid  hxrcdibus  cius 
qui  non  aIicnauit,Scd  alicnationijcon- 
fcnfit,  noccbit  illccon/cnfus  dchmdi 
vafalli,quominus  fcudum alicnatuin 
rcpctcrcpofsint?  RcfpondCommu- 
nis  cft  Do^orum  opinio,  quod  con- 
icnfus  tantum  ad  iu  sconfcnticntis,n6 
autcmaltcrius  pcrfbna:  rcftringatur,fi 
talis  confcnfus  fuerit  fimplex  &  nu- 
dus.Idcoquc  filius  velagnatusconfirn 
ticntisfcudumalicnatum  repctcrcno 
prohibctur.itatcnct  Bald.  Aluarot.  & 
Doft.communitcr^.  i .  hocquoque  dc 
fucccfl'.fcud.in  vfib.  fcud.  Bald.  qucm 
cdmmunitcr  fcquuntur  cartcri.l.  qui 
fc  patris  ,  nu.  i  a  .C.Vnd.hbcr.  &  hanc 
cfle  communcm  opinioncm  fatctur 

Curt. 
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Curt.  Tun.trad.  fcud.4.  part.nu.  1 50. 
PanCconfil.^.nu.  25.  diccns  itavbiq; 
tcncrc  Dod.libr.i.Zaf.trad. fcud.p, 
par.  n  u.  2 ) .  vbi  dicit  hoc  cffc  not:\tu  di 
gnunr.  hanc  quoq;dicit  communem 
loan.  Cephal.conf.  i  ^i.nu.  14.  lib.x. 

Sin  vcro  is,  qui  alicnationiconfcn- 
{it^infuper  (cobligauit  non  contrauc» 
nirc  vcl  cjuictjuam  contra  huiufmodi 
contra^ium facerc,  ha:rcs  cjuoqj  ciu$ 
fcudum  alicnatum  rcpetcrc  non  po- 
tclt.Quia  fadum  dcfundi  impugnarc 
ci  noMpermittitur^itacommunitcr  di 
llinguidicitCurt.Iun.d.trad.^.Part. 
nu.  1 5  o.Iacob.  dc  S.Gtorg.tradt  fcud, 
vcrC&cum  pado.cl  2.nu.  ^T.hocia* 
tcliigc  tamcn  nifi  in  illis  cafibus,  in 
quibus  illij^^uialicnatori  fucccditjcon 
trancnirc  pcrmittitur,  vt  dixi  fupra^fic 
alibt  in  matcria  fcudali , 

§,Bonorum  pofH 

lCrVMeJlfuccepO' 
nem  vmuerfalem  ac^ 
qmrf  vel  dt  ture  cius* 
liy fciitcet  hareditatis 
aditione  vel  de  iure 
fratorto  bmorum  pojfefsionis  agni- 
tione, Etenim lus  leges nempe  XI U 
TahuLius  dliquod  untuerfale»(juod  itt 
(l$tduret  vntutr/ale  domtniu  tottus 
defirii^fi patrtmontj,  omnia^  iura  td 
aiiiua  quampa/siua,  introduxit  y  id 
t^edttas  appellatur,  &  aditione  ac^ 
qitiritur»  &tnharedem  cum  ornni- 
lus  iuriBus  tranfit.luspratortu  quo- 
niam  ius  ciutle  perstpiendarum  h^- 
reditaiumangups  fntbus  per  (.  1 2. 
7abu.  Erat  con/lttutumjlluddilata  - 
nit  y  &  ex  aquo  &  bono  quibmfdam 
ferfims,  ^uas  ius  ctuile  repcHebat 
^cefsiomidetulit,  <Srfaltemb*n- 


disloco  ej/e  voluity  &  bonorum  fut" 
cejfores :  beneficium  autem  ti/udbon'0 
rum  pofefstonem  appelUuit,  qua  vni 
uerfitatem  iuris  im^ortat  y  omnta^ 
iuratam  aliiua>quam  pajsiudcom-^ 
ple^iturjicut  haredttas. 

QmsiioPrima^ 

s  y  H  M  u  \1  jl. 

I    Qvai  pt  bonorHm  pojfe/sh, 

»    luris  •pocabulMm  an  pro  iurequo  per^- 

ijumm  patrmjonium,an  propter  qitod 

accipiendum  fit^ 

V  AE  R  O  itaquc  quii 
fit  bonoru  poffcGio? 
Re/pond  auod  fitius 
pcrfcqucndi^  rctincn- 
divc  patnmonij  ,  vcl 
rci »  quar  cutusq;cuni 
moritur  fuit.iu  cft  tcxX  j  .$.bonorura 
po^Tcisio  flr.de  bonor.poficn 

S<:d  qusrritnraniirudius  fitmcd!»» 
tum  proptcr  quod,vcI  quo  pcrfequi- 
mur  haErcditatcm  dcfundi  ?  Intcrprc- 
tcs  in  Rubr.C.qui  admittr mrrc  fit  tor 
qucnt  circa  iltud  iurisvocabulum,  ali| 
cxiftimatkt  ius  cflc  quopcrfirquinxur» 
cuius  autor  Dcci.d.  Rubr.in  cuius  Cca 
rcntiam  incfinaic  &  recidcrc  videcnr 
Hyp  Rimiiul.ibidcm^IicctDccinm  rc 
futarc  conctur^dum  inquit,bonornn» 
pofllfsioncm  ctlc  facuftaicm  pcrfiv 
qutndi  patrimonijtaracontrapoffci^ 
forcs,  quam  ictincndt^afii  quopofiD- 
dcatur. 

Gloflatorvcrain  d".  Rubr.&d.tf» 
<Iicit  ius  proptcr  quod  pcrfcqntmur 
luErcditatcn\  &:  rttincmus,  bonorun» 

Eoffcfibria  haneditatis-  pciitione,  & 
xc  (cntcntia  crcbriort  calculo  a  Dob» 
doFibus  rcccpta&  approbata  cft,vt 
fatctur  Alcx.IidI)n.  Curt.q^  &.  Dtti. 
diUbr^wrvio         &Ltaur.  *  jju. 
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tcrapprobatapcrDod.  vt  tcftaturCa' 
gnoLd.I.(in.nu.7. 

Qmjlio  Septima, 

I    Bonorum  pofjffsionis  agnitio  intra  debi" 

tum  tempus  fieri  debct . 
a    ^nfiUns  elapfo  anno  ad  Jiiciedendttm per 

"pnde  liberi,  pojsit  fitccedere  per  Fnde 

co^nati. 

Et  qmd  ft  fuccedere  velit  de  iure  ciuili. 
4        agnofiens  tencatur  probare,  debito 
tempore  agnouiffe . 

Eqiiiritur  etiam  quod 
talis  dcclaratio  volun- 
tatis  agnofcctis  fiat  in* 
tra  IcgitimunT  tcmpus 
§  fi.inftit.cod.tit.&  11- 
hid  cft  in  dcfccdcntib." 
&  afccndctlbus,  cjui  cx  di6topra:toris 
patri  vcl  filijs  volunt  fiicccdcrc^annusj 
in  cxiraneis  cjui  non  funt  afccndcntcs 
vcldcfccndcntcSjico.dics.I.  i.C.  qui 
admitti.&  c{7aniium  nc^cxccdat,  dicit 
cflccom.cpin.Cag.d.Rubr.nu.G^. 

Scd  tu  fciSjOuod  filij  p6flunt  fiiccc- 
dercctiaex  capitCjVndeagnati  &  co 
gnati .  Quafro  igitnr  fi  annus  cldpfiis 
fitad  fiicccdendum  Vndc  libcri ,  An 
aliusannus  fibi  competat?  Rc/pond. 
Exquocuq;  capitcvcniat  filiusanniis 
ci  conccditur  :  Nam  primum  anniMn 
habct  ex  capitcVndehberi,fi:cundum 
excapitc,  Vndc  ngnaii,  tcrtium  ex  ca- 
pite,  Vndc  co^iiati,  &  fichabctfilius 
trcs  annos  ad  hoc,vt  rxcludatur  atri- 
bus  capiiibus.glo.l.  1  .Vcrb.iranfafto. 
C.  quiadmitti.&  harc  c(l  communis 
opinio,vt  dicit  Igne.ibid  nu.52. 

Scd  quidhodie,  ii  filius  vcllet  deiurc 
ciuili  adire  cxclufi1s50.an.ex  capitc  vn 
dc  libcri ,  an  alios  50.  annos  habeat  ? 
Refp.  qftio  eft  egregia.  dixi  infra^.fi. 

Quxro  ctiSj  an  agnofccns  bonorum 
poflcrsioncm  fi  agatpoftca  quoru  bo«> 


norum  vcl  poflcflbria  harrcditatis  pe- 
litione  aduerfiis  poflcflores  rerCi  harrc 
ditariaruj  tencatur  probarc  fc  dcbito 
tpcagnouiflc?  Rcfp.  Communis  cft 
fcntentia  ^  fic ,  quam  tenet  Barbat.d. 
Rubr.&  fequiturDcc&  dd.  coitcrjVt 
teftatur  Curt.ibid.  &  Cagnol.  nu.5  8. 
prout  eft  glo.communitcr  approbata, 
vtdicitibid.Cag.in  fi.in  l.cumaftum. 
ft.de  ne|;.gcft.  Eandcdicitcomuncm 
Bcllon  li. 5 .Supput.cap.  lo.qudd  qua- 
do  tempus  eft  fundamentum  intentio 
nisalicuius,ab  illo  probandum  cft. 

IntcUigetamcn  prxdiftanifi  intcr- 
ucniflct  decrctum  iudicis,&  parsfuir» 
fct  citata  vcl  pr^fcns,omnia  enim  tunc 
prarfumercntur  folcnnia  pcr  decrctu. 
itaomnes  Doft.I.fi:icndum.rt*.de  vcrb. 
obiig.Cagnol.d.  Rubr.nu.($i|« 

UA^io  Ociaua. 


t    ^  citatio  requiratur  in  petitiont  ve!a^ 
gnitionebonorum  pofjcfsionis, 

QVorro  etiam  an  in  petitionevcl 
agnitionc  bonor.poflef  hodic 
rcquiratur  citatiopartis  ?  Rc- 
fpond.  Andr.B-irbai.d,  Rubr. 
C.qui  admitti.tciiet  quod  tamdc  iurc 
antiquo,quam  hodicrno  rcquiratur. 

Sed  ijuod  olim  non  fuit  ncccflliria, 
communis  cft  opinio.ita  tcnct  B.  Bal. 
&  cxteri.  d.J.  fi  caufa  cognita  ,  Bald. 
Alcx  d.I.fin.  C.qui  admitti,vt  icftatur 
Cagnol.d.Uubr.  nu,  r  2<J.  liodicindu- 
bitatumcftnof)  rcquiri.cum  pofsita- 
jjnofcere^partc  ctia  contradicente.ncc 
nthodiepcutio.  tcxt.  ibi  communiicr 
Dod.d.l.fin.  C.quiadmitti. 

QuAnio  Nona. 

ZV  MM^ViJV  M, 

I    ^n  agnofcens  debcat  exprimere ,  exquo 
fapiteagnofcat. 


C    I  Quarro 


3^    Michaelis  Crasfi  Sentendarum 

Q 


Vafro  nuquidillc  quiagnorcit 
bonorum  poflrcfsioncm  coraiu 
,dicc  tcnetur  cxprimcrcex  quo 
capiteagnofcat?  Rcfp.  Bar.I.  i.  C.tjui 
admittijdicitquotl  lic,  l\  intcrrogctur. 
Scd  communis  optnio  cft  in  contra- 
riii ,  quod  fiitficit  gcncralis  detlaratio. 
l^Iam  cumKodiciudcx  dccretum  luum 
iion  intcrponat,&  ita  nihil  faciat,  niii 
vtaudiat  dcdarantcm  fuam  voluntatc 
polTum  mc  dcclararc  iudicc  inuito,  ita 
comunitcr  tcncre  Dod.dicitZicliard. 
Rubr.C.tiui  admitti.nu.ip.&hancdi 
cit  comuncm  fcntcniiam  Alcx.  l.cjua- 
diu.C  <iuiadmitti.  &  EXcc.laf.tbid.  & 
idcm  fatctur  Cag.d.Rubr.:nu.97. 

Hinccft,»^  etia  per  aftum  f.idi,pu- 
ta  pcr  rcccptionem  foluiionis  a  dcbiro 
ribus  hccrcditarijs  cora  iudicc  fcicnrc 
&  intclligcntc  fa(ftam,indiicatur  agni- 
tio  bonorum  polVcfsionis  :&  tn  iudi- 
ci  non  coftabat  cxquo  capitcagnofcc 
rctjfiquidc vx proximior  dctgncti  rcci 
picbat  fimpiicitcr  folutionc,  itataict 
Bal.l.i.C.cjui  admitti,qucm  coiterap- 
yrobari  dicit  Cjg.d.Rubr.co.uu.104.. 

Oj4xfioT>ecma. 

\    jin  intentans  poffefporiam  hxreditatis  pe^ 
titionem  videatur  a^ouijje . 

Ed  iterum  cjuarritur,fi  illccui  dchi 
ta  cft  bonorum  poflcfsiointcnta- 
ucrit  bonorum  poflciforia  hxrcdi 


s 


tatis  pctitionem  ,  abfc];  co  cp  cxprcUe  r 
aqnoucrit  faltcm  hodiccora  ludiccbo 
norum  poilcfsionc>an  ccnfcaturantca 
agnouillCjVt  rcdccagcrcpofsit  ?  Rcfp. 
Alij  aliter  fentiunt^  (cdcommunis  cft 
opiniojc;^  agcns  pofTcnbriahxrcditao 
tispctiticmc^ccftaturpriusagnouiflc 
bonorum  pollc(sionc  .  ita  tcnct  A.lcx. 
d.Rubr.C.cjui  .idmitti. CoriT.l.h.cod. 
'tit.jcol.2.quod  hanc fententiam  l>od. 
CQmmuuucr  rccj^uatur.airerit  Ltc.  dc  S. 


a 

3 
4 
5 


Gcor.d.Rubr.  Curt  Jlimin.Cag.ibicl, 
nu.  100.  c]ui  dicit  ab  ca  noncflcrcce-^ 
dcndum:Cum  n.hodic  fufficiat  llm- 
plex  agnitio  &  dcchratio  animi  cjuo- 
tjuomodo  fada,  id  fatisfacit  intcntan- 
dohanc  adiQncm,  dicit  tarocn  cautdi 
crtc,<ju6d  voIcnsagcrc,prius  prottftr 
tur,c]uod  pcrprius  vclit  bono.poflvf. 
agnofccrc,&:  cjua  coram  ipfb  agnofcit. 

Qfujfio  Vrjdecima. 

SyMMAK.\rM. 
^n  an^nofcens  bonornm  po/fefsionem  -pidea 
tiir  etiam  ad>re  de  iuve  crwli» 

I Vxta  prxdi^a  puldira  oritur  etia 
cjujftio^Nunquid  agnofccnsbono 
rum  poflcfsioncm  ccnfcatur  ctiam 
adirc  &:  cfficacitcr  h^-rcs  dc  iurcciuilij 
in  hiicafibus^cjuibus  tam  deiureprat* 
torio,quam  ciuili  dclata  cft  fucccfsio  ? 
Rcfp.Pundus  cft  arduus  &  difjniubi'* 
lis.liald.RuLr, C.qui  admitti.  tenct  fp- 
non.&  h^c  fcntcntia  comnninis  cft,vc 
dicit  Alcx  Corn.  Arct  &  1  jf.l.pubcrc. 
C.dciurcdclibcr.  hancctiam  commu- 
nitcr  approbatafatctur  And.  Barbac». 
Rubr.C.quand.non  pctcnt.  par.  idcm 
dicit  Cagnol.d  Rubr.DU.  (42.  Scd  coii 
uariam  tcnct  Bart.d.l.  Vni.C.  quand. 
non  pctcnt.par.&  cam  fortc  vcriorcm 
tatcntur  prxdi&i  do(^orcs  ibidcm. 

Qu£.(lio  Duodeciwa  * 

SrMMU1{I^, 
^filiusfatnti.  pofsit  agnofcere  bonommt 
pofftffionem  i^norante  patre, 
i^iid  fiappoieat  contradt^ior. 
^n  ratificatio  t  ttam  patris  fit  necefjjcria*. 
Quomodo  pater  pofsit  rattficare, 
»/f«  ex  jcientia  tt  tacitumiuae  patris  prs 
fumatur  ratificatio. 

»An  fiiio  emrat  annui^patre^pclinterati-' 

ficare. 


NVncvidcndum  qui  pofsint  agiro 
fccrc  Si  indubit^tu  cft  omncs  ad- 

mitti 
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tnittl^qul  cxprcflfc  dciurcciuili  non 
prohtbcntur  lucccdcrc,  tcx.eft  in  l.no 
cft  ambigcndum  ,  Vbicunquc.  ft.dc 
bonorum  pofTc^fs. 

Scd  cjuajro  nunquid  flliusfam.pof- 
fit  agnofcercbono.pofrcfs.cx  tcftam^ 
to,vcl  abintcftato  fibi  dclatam,  pairc 
ignorantc?  Rcfp.Communis  cft  opi- 
fiio  <j>  fic  ,  ita  tcnct  glo.l.  i .  C.  c|ui  ad- 
mitti,  &ibicommuncm  dicit  cflcfcn- 
tcntiam  Alcx.nu.io.Ignc;na.  1 6.1icct 
cnim  filiusfinc  confcnfu  patris  non 
pofsit  c(Tc  in  iudicio ,  vt  cft  cois  opi- 
nio  :  Tamcn  quia  hxc  agnitio  non  fit 
in  forma  iudicij,fcd  pcr  viam  cxiraor- 
dinariam  pcrmictitur  id  iilio.  glofl.  & 
xJoft.communitcr  d.l.  i  d  glo.com 
munitcr  approbata  tcftatur  nouifsimc 
Vafcj.dcfuccc(s.Rcfoiu:.$.  i8.nu.  69, 

Scdquidfi  in  agnofceda  bonorum 
poflcfsioncapparcar  contradidtorlcgi 
timus?  Rcfpon.  Bald.d.I.t.tcncttunc 
ctiam  Hlium  admittcndumcn*c,qucm 
alijfcquuntur  .  Scd  communis  cfk  in 
contrarium  opinio,  quodhoccafu  rcs 
«um  plcnacaud  cognirionc&  intcr- 
pofitionc  dccrcti  dcbcat  cxpcdiri,& 
itainforma  iudicij,&  tuncfilius vltc- 
rius  non  admittaturfincpatris  confcn 
fu.itadicitcommuniter  tcncrc  Do&. 
Signorol.in  Rcpct.d.l.  1  .idcm  ibi  tcfta 
tur  Arct.  Alc.\-.  Riuitnald.  luf.  Dcci.  & 
nouifsimc  Cagnol.  nu.  1 19.  ita  ctiam 
omncs  modcrnos  tciicrc  dicit  Ignc.d. 
1. 1  .nu.  1 8  poft  Ang.ibid.  laco.  dc  Ni- 
gris.  nu.  ^2, 

Intclligcctiam  fupradi<ftam  conclu 
rioncm,  quod  talis  agnitiopcrHlium 
ignorantc  patrcfacta  olim  cratinfu- 
{pcnfo,8>:  patris  ratiticatio  crat  ncccfli 
na^quo  non  ratificantc,  rcddcbatur  in 
utilis  &  patri  &  filio  ,  tcxt.l.fin. fi^quis 
ordo  m  bon.  polfcfs.  hodic  tamcn  fc- 
cus  cft  ,  quia  fi  filius  patrc  ignorantc 
agnofcat,vtiIis  crit  agnitio  ctiam  patrc 
fion  ratificantc,  &  tucborlorum  illius 
polfcfsionis  cinolumcntum  &i  commo 


dum  ad  filiumplcno  iurcpertincbit, 
ita  glof.d.l.  I  .C.qui  admitti.  vcllc  dicit 
Alcx.ibi  nu.  16.  &c6munitcr  cum  ci 
tranfirc  Doft.idcm  tcftatur  ibi  ,Iafon 
nu.  ly.Licct  ipfir  contrariam  opinio- 
ncm  dicit  cflc  ipfim  vcritatc ,  &  quod 
itaiudicarct  &  confuIcrct.Eandcm  di' 
cit  cflccommuncm ,  &  ab  ea  non  cflc 
rcccdcndum  aflcrii  Raph.  Cuma.l.  qui 
in  alicna.tt.de acquir.  hxrcd.  Eandcna 
dicit  communcm  &  d.I.  i  .hodic  corrc 
ftam  cflVpcrl.fin.  C.dc bono.quarli- 
bcr.  Alex.d.l.  i  .ibi  fgnc.ita  quoq;  com- 
munitcr  tranfircDod.  tcftatur  Cor. 
Riminald.&  Cagnol.d.I.i.nu.yo.fub- 
dcns  ab  ca  non  cflc  rcccdcnJum ,  quar 
habct  rcg.iur.pro  fc  l.  qui  potcft.li.dc 
rcg.iur.  Scdhoc  rroccdit  in  aducnti- 
tijs,fccus  in  profcditijs.  Qiiia  fi  filio 
fit  dclata  hxrcditas  profcdtitiacotcm- 
plaiionc  patris  non  potcft  patrc  igno- 
rantc  agnofccrc,  vt  dicam  infra  $.fin. 
Scd  dubium  cft ,  quomodo  patcr 
4  pofsit  ratificarc  agnitioncm  bonori 
pofscfsionis  coignoiantc  fa(5tam,cum 
filius  fibi  delatam  bonorum  pofscfsio- 
ncm  ,  &  fuo  nominc  non  patris  .igno-, 
uii.  Nani  communis  cft  Rtg.  quod  il- 
lud  quod  no  cft  gcftum  nominc  mco 
-non  pofsum  ratificarc  ?  Rcfpond. 
patrcm  pofsc  ratificarc  agnitioncm 
pcr  filium  faftam  ,  non  cx  co  quod 
tilius  agnouit  nominc  fuo,  fcdcxco 
quod  duin  filius  agno:  ir,  acquirit  ra- 
tificando  iibi  cmolumcntum  ,  &  fic 
potcft  ratificarc  tanquam  gcftum  a 
filio  fuo,  non  tanquam  gcftum  no- 
minc  fuo  ,&  it.i  non  obftjt  Rt  g.com 
munis.ita  tcnct  Bart  Bald.&  c^tcri 
d.l.  I.  C.  qui  admitti.  &  ibi  Igncus 
num.  (2,dicit  hanc  cfsc  communcin 
opinioncm. 
5      luxta  prardi6^a  ctiam  qu*tritur  fi 
filius  agnouit  bonorum  pofscfsionem 
patrc  (cicnic  &  racentc,  &  longo  tcm- 
porc  pofscdcrit, An  pr^fumatur  lufsus 
patris  intcrucuifsc,  vcl  paircm  rat.im 
C    4  habuif- 
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habuiflc  agnitioncm  bonorum  porfcC 
iionis  dcbito  tcmporc^Rcfpond.quod 
flc,ita  tcnct  gl.d,!.  i  .C.qui  admitti.& 
fcquiturBar.Ang.Sdl.Raph.Ro.Alcx. 
l.i  .C.dclcgit.hxrcd.&  hanc  comiViu- 
rcm  fentcntiam  &  fcqucndam  cflc  di- 
cit  Igncus  dJ.  t,nu.2_j.Eandcdicitc6 
muncmibid.Cagnol.nu.i<J2.  &  hodic 
minus  dubia  cft,quum  abfque  patrc  Co 
lusfilius  agnofccrc  posfir. 

Qnarro  ll  patcr  ccrtioratus  pcr  fiHu 
roluit  raiificarc pctitam  bono  poflcf- 
fioncm^n  ci  currat  tcpus  anni  dc  quo 
fupra?Rc(p.01im  non  currcbat  doncc 
fadus  fui  iuris  potuit  agnofccrc,  ita  te 
nct  gl.d.l.  r.Verb.  ignjrantc^&  cam 
fccjuunturDod.communitcr,  vt  dicit 
FuIgo.Riminald.&Cagno  nu.48  ibi, 
hodic  fccuSjCjuia  filius  ignoranic  &  rc 
cufantcpatrcpotcft  agnofccrc.  Alcx. 
d.l.  I  .&  Cag.Idc  hic  hodic  ctiamfi  pa- 
trcm  non  poflct  ccrtiorarcfilius.hanc 
dicit  cflc  comuncm  opinioncin  Alcx. 
d.l.l.nu.14. 

Qujifiio  XIII. 

1       patre  kuito  poffit  fillHs  agmjiere  bo^ 

votitm  pojjelfionem,. 
9  Et  quidi  contraanpaterpcJHt  inu-tofilio 

agnojccre' 
9  Quando  dUatur  deUta  hxrtditas. 
4  Qnomodo  pofiit  deferri fiiio,  exifletne patre 

in  medio. &nu.^,&6. 

|VAERO  nunquid 
ctiampatre  inuitofi- 
liusfa.posfic  ex  tcfta* 
mcntovcl  ab  intcfta- 
to  dclatam  bonorum 
poflcsfionem  agnofcc 
rc?  Rcfpoiid.Iurc  digcftonim  non  po 
tuit,quiavt  fupra  diximus  ratificaiio 
patris  rcquircbatur,fcd  hodie  id  pcr- 
snittivoluitgl.  comunitcr  approbota. 


d.I.  f  .C.qui  admitti,vt  ibi  icftatur  AIc 
xan.nu.  id.Iaf  nu.ty  Namhocftatu- 
tum  cft  inadditioncI.i.C.  dcbo.  <\ux 
lib  &  trahitur  ad  agnitionc.  Quiactia 
in  I.corrigcntc dc  ftrifta fignificatione 
ad  latam  fit  cxtcnfio,&  bonorum  pof. 
fcflbr  largc  dicitur  harrcs.  Et  hanc  fcn 
tcntiam  quodd.I.i.C.  debon  qux  li- 
bc.Corrcdoria  cxtqndatur  ad  agnitio 
ncm  dicit  cflc  communcm  Igncus  d.K' 
I  .C.qui  admitti.Eandcm  dicit  cflc  c5 
muncin  BclIon.SupputJib.j  .c.8.au.u 
licct  ipfc  alitcr  fcntiat. 

2  Scdquid  cconira,an  patcrposfit  ba 
norum  poflcsiioncm  fiUo  dclatam ,  co 
inuito3gnofi:crc?Refp.dciurcantiquo 
digcftorum  non  potuit  ;  Scddciurc 
Codicis  ci  pcrmittitur.l.  1 .  C  dcbon, 
c[ux  Iibcr.qu£  Icx  loquitur  in  nditionc 
&  trahituradagnitioncm^vt  tcnct  gl. 
communitcr  approbata.d.I.  i  .C.  qur 
admitti.vt  fupradiximus,&  firmat  Fcr 
nand.Vafq.U.2.dcfuccef.  rcfol.  §.  1 
numcr.75. 

5  Quarro  ctiam  quando  dtcatur  dcla- 
ta  bonoru  poflcsfiofiiio^vt  posfit  agno 
(ccrc?Rcfp.Diucrfar  funt  intcrprciuni 
{cntcntia::quibufdam  cxiftimantibus, 
tuncdici  propric  dclatam,quadoquis 
adcundo  cofcqui  posiic^ita  vt  nullu  fit 
impcdimcmtum  ncc  ratione  rei^nec  ra 
tioncpcrfonar.Scd  cominunis  cft  fen- 
tcntiaquod  hxrcditas  fiuc  fucccsfio 
dicaturpropric  dclata.licctfubfit  impe 
dimcntum  patrix  poteftatis,infantif, 
vcl  ignorantiz^quandonon  cftimpc- 
dimcntum  aliquod  in  ipfa  hxrcditate, 
quin  nobiscompctat  ctiam  fiexpar- 
tcpcrfbnx  fubfit^ita  tcnct  fi.l.  is  po<- 
tcft.ft.dcacquircn,ha:rcdi.&  commu- 
nitcr  (cquuntur  Dod.vt  dicitCagn. 
d.l.  1  .C.qui admitti.  numcro  viccfiino 
quarto.Vndc  quzlibet  ctiam  difpofi- 
tiofacicns  mentionem  de  hzrcdito- 
te  ddata  ,  comprehcndit  cam  ,  qu« 
purc  compctit,&  a  lcgc  dcfcrtur  ,Ii- 
cct  fubfit  ali<|uod  impcdiroeotum  ex 

parte 
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partc  pcr{onarum,cjuibus  dcfcrtur.ita 
tcnciImol.Alcx.Dcc.&r  Curt.d.I.i  .& 
ibi  dicit  Cignol.quod  ida  vidcturcf^ 
(c  communis  conclufio.n.aj. 

4  Iuxtaprfdi(5ia£jufro,quomodo  pof 
fit  dcfcrri  ha?rcditas  filio  cum  patcr  cu 
prarccdat  ?  Rc(pond.  glofla  d.  I.  i .  C. 
qui  admitti,  dat  cafum  in  bonoru  pof 
fesfionc  vndclcgitimi,dclata  in  bonis 
matriSjCum  fucccdit  filius  cx  fcnatus 
confulco  Orfric.ino,&  prartor  ius  ciui 
Ic  imitandodat  illi  bonorum  polTen. 
fionem^quaf  non  potcft  patri  compc- 
tcre,quia  maritus  cft  vlcimus  in  fucccf 
nonc,&  fcquitur  Bar.&  Do&.commu 
nitcr,vtdicit  Cag.ibid.nu.44. 

5  Sccundus  cafus  cffcpotcftjin  bono 
rum  poffcsllonc  fccundum  tabulos  fi 
uc  cxtcrtamcnto,quxpracfcnur  om- 
ni  fucccsfioni  ab  intcftato.ita  glo.  pr^ 
di^a^quam  communitcr  ad  hoc  appro 
bantDod.  vttcflatur  idcm  Cagnol. 
ibid.nu.45. 

6  Tcnium  cafum  ponitglofT.  in  ad- 
uentitiahacrcditatc,  fcd  communitcr 
rcprobatur,quia  ifto  cadrnon  crat  dif 
fcrcntia- intcr  aducntitia.&  profc£ti- 
tia,  vt  cft  communis  opinio  fecundum 
Curt.  Riminald.  ibid.  6c  ibi  Cagnol, 
teftatur^cet  hodic  (ccus  iic  vc  dixi  iu- 

^Qmsiio  XII IL 

s  r  M  M  ^ 

1  Kjrpttdiatio  fit  etprefi  vel  taciti. 

2  per  ycrba  ifta/tolo  adire,  >el  nego  me 
hxredefnJmducatUT  repudiatic, 

^  TacUa  repudiatio  quomodo  fiai,^  an  ipjo 

tHre  fiat  exclufio.nH.  4 . 
j  m4n  repndians  hAreditatem  fmtplUiter  cen 

featur  etiam  repHdiai  e  bonorum  pojjejfio 

nemm 

6  Quidftfimpliciterrepadietrcmedimn  c?»- 
iej&  i  (Qntranu.j. 


ylfum  cft  qualitcr^&  perquos  ac 
quiratur,nuncctiam  qualitcrre 
pudietur  diccndum.Rcpudiatio 
itaqucfitaut  cxprCsfim.aut  tacite.Ex- 
prcfla  cft,  quar  ht  vcrbis  rcpudiatio- 
ncm  induccniibus. 
2      Anautcm  pcr  ifta  verba  ncgo  vrm 
h^rcdem,item  nolo  adirc,inducatur  re 
pudiatio  ha;rcditatis,dixi  infra  §.(i, 
^      Tacita  rcpudiatio  inducitur  cx  lap« 
(Ii,teporis,quod  datur  Iibcris  ad  agno- 
fccndam  bonorum  poftcsfioiic^f  anni 
vcl  ccntum  dicru ,  fi  ftierit  cxtraneus, 
ita  tcnct  gl.I  fi  cgo.tt.dc  ncgo.gcft.  & 
fcquuntur  Dod.comunitcr  d.Li.C.tj. 
admitti.vt  tcftatur  Ignc.ibi  n.  14.  qua 
nis  tamen  non  cxcludatur  a  iurc  adcu 
di,  dc  iurc  ciuili.vt  fupra  q.Idcoquc  (i 
ftint  plurcs  libcri,&  vniis  rcpudiet  pcr 
vndchbcri,  potrucccdcrcftmuldciu- 
re  ciuili.  hanc  dicit  effc  communcm 
{cntentiam  Scbaftian  Sapia.d.  I.  i.Ci 
quandonon  pctcnt.partcs  nu.  zj. 

4  Scd  nunquid  cxclufio  fit  ipfb  iurc, 
an  veroopccxccprionis?Rcfp.ipfbiu- 
re.iia  tenct  gl.fincularis  quam  comme 
dantomncs.l.ft  duo  j.iuraftc,ff.  de  iu 
rciur.&  hanccflTccommuncm  Doc.sc 
tcntiam  dicitlgncus  d.I.  i.  C.quand. 
no  pct  par.n.i  4.Qiiia  fi  opus  cflct  cx 
cipcrenunquamlocum  haberct  iusac 
crcfccndtintcripfbs  fuccedcntes  dciu 
reprftorio,quod  tamen  aliterffchabct 
1. 1  .C.quand.non  pctcnt.par»vt  dixi 
ius  accrcfircndi  Vidc  ctiam  dc  his  quac 
dixiinfra^.ti.circaaditioncm-   '  , 

5  Scd  quxro  fi  quis  cui  compctat  iu» 
adcundi  dc  iurc  ciuili,  &  imiuifcendi 
deiurc  prztorio,  rcpudiat  hzrcdita- 
tcm^vcldicatfc  non  vcUc  ha:redita.- 
tcm  acquircrc  ,  an  vidcjtur  omne 
ius  fibi  compctens  tamdeiurcciuili^.  ' 
quam  prztorio  rcpudiarc  ?  Rcfpoa*'- 
Bar.in  Lncc  is  §.i.  if.  deacquircn.hz- 
rcd.tcnet  quod  fic.  &  cins  dodrinam 
ibi  communitcr  ctic  approbatain  dicit 
Sapia.Li.  C.  ^iund.  uon  pctcnt.par» 
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num.itf.fiancquoq;  communem  cfsc 
Dod.  fcntcntiam  dicit  Alcx.l.fuum. 
<;.deiur.  dclibcr.  Dcci.l.i .  C.quiad- 
mitti.  &  in  confil.  2(56.  communcm 
<tiam  dicitCagnol.  d.l.  qui  (c  patris, 
num.  j.^.  C.  vnd.libcri.  Qujaappclla- 
xionc  hacrcdttatis  continctur  bono- 
rum  pofscfsio,  vt  infra.  Eandcm  dicit 
cfsc  communcm  Barbat.  d.  Rubr.  Ct 
<iui  admitti ,  iicct  ipfc  contrarium  tc- 
ncat^nu  1 14. 

Scdquid  fi  fimplicitcr  rcpudiat  r6- 
xncdium  ciuile ,  vt  fi  dcdarct  fc  coram 
iudice,  quod  rcnuncict  iuri  adcuiidi  ? 
Rcfp.Bart.dicii  d.§.  i  .quod  rcpudians 
cmilc  rcmcdium,  potcft  aniplcCti  prae- 
tonum,  &  agnofccrcboncrum  pofscf- 
fioncm,  &  harc  d^drina  arprobaia  cft 
vt  Dod.  fupraallcgati  tcftjntur. 

Idcm  dic  dc  co,  qui  bonorum  pof- 
fcfsioncmomifit, potcft  cnim  hacrc- 
*ilitatcm  adirc  dc  iurc  ciuili.tex.l.  fuum. 
ibi,  Alcxand.  C.dc  iur.  dclibcr.  hanc 
cfsc  communcm  fcnicntiam  dicit  Sc 
baft.Sapia.I.  i  .num.  i^.C.quand.non 
petcnt.part.  ^ 

QtujlioXV. 

^  Jj'}us  rrpudiando  bonorumpojftjiionem 
prxiudicat  patri. 

QV^ro  ,  An  filius  pofsitbonoru 
pofscfsioncm  fibi  delatamrepu 
diare  in  prxiudicium  patris  ? 
Rcfpond.  cxprcdim  filium  non  pofsc 
rrpudiarc  iuredigcftorum .  ita  tcnct 
glof.communitcr  approbaia.l.  fin.C. 
dc  rcpud.bonorum  pofscf.  Cum  cnini 
id  patri  no  liccai,  crgo  ncc  filio  in  prac 
iudicium  pairis  liccrc  dcbct.ita  com- 
muniicrtcncridicit  Vafq.  dcrcfolut. 
fncccfs.$.i8.nu.7  2.,tacitcaiicemfilius 
bcnc  poieft  rcpudiarc.  itatcnctd.glof. 
approbata.i.hn.C.rcpud.bono.pofscf. 


&  ita  tencrc  omncs  Dod.  dicit  laf.d» 
]. I  .C.qui  admitti.nu.6.  Vafqui.vbi  fix 
pra,&  ita  vides  quod  tacita  repudiatio 
filij  pltis  nocct  &  prariudicat  pati-i,qua 
cxprcfsa, tcnct  B.&  Dod:.  communi- 
tcr.l.is  qui  harrcs.j^.  fin.  ft',  dc  acquir. 
hjrred.vt dicit  Igneusd  l.i.nu.^p.C. 
qui  admitti » 

Intelligc  tamcn  hanc  communcm 
proccdcrc ,  nifi  filius  traudulcn  tcr  nc- 
gligcrct  agiiofccrc,  &  ita  prxiudicaret 
patri  inbono.pofsefs.  itatcnct  Bar.d. 
Lis  qui  hxrcs.&  fcquuntur  commuiu- 
tcr  Dod.  vt  dicit  Ignc.d.l.  i.nu.j?. 

Qmjtto  XV r. 

patn  poCsit  repttdiare  in  prjditdiciHm  fi- 
hj  boftorym  pojjefsiontm  filio  dtUtum* 

QVarro  quid  c  contra ,  An  patcr 
pofsit  rcpudiarcbonorum  poA 
fcfsioncm  dcIatan\£iio  in  prar- 
iudicium  filij?  Rcfpond.  qudd  non. 
tcxt.i.z.C.  dcrcpud.  bon.pofscC  Ra- 
tio  cft,  quia  bonorum  pofscfsio  dciata 
cft  filio  non  patri,  vt  cft  comunis  opi- 
nio  ,  iicct  fucccfsio  patri  pcr  fiiium  ac- 
quiratur.ita  communitcr  tcncri  dicit 
Curt.d.i.  I  .qui  admicti,  &  omncs  in  i. 
Icgatum.ft.de lcg.i.  Cagnol.  didal.  r. 
numcr.  1 2.  &  hoc  non  tantum  in ad- 
ucntitijs,  fcd  ncc  ctiam  in  profcdi- 
tijs.  ita  dicit  cfsccommuncm  opinio- 
Rcm  laf.  l.  Emancipatus.num.  i  .C.dc 
Rcpud.bono.  poiscf 

Hoc  tamcn  mtciiigc,  quodpatcrrc- 
pudiarcnon  pofsit  cxprcfsc :  Nam  ta- 
ciie  &  iure  digcftorum  &  C.potcft  re- 
pudiarc,qux  cacitarcpiidintio  tamcn 
non  praciudicat  ctiamfilio,  Aiex.  nu. 
id.Iafnu.  1 7.d.l.i.  C.  quiadmitti.In 
fuum  antcni  prxiudicium  potcratta- 
citc  iurc  digcftorum,cxprcfse  non.Iu. 

rcau- 
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rc  aurcm  Codicis  ctiam  cxprcfsc  rc- 
pudiarcpotcft.Vafq.d.^.18.  num.77. 

Scd  nunquid  paicr  poicric  cogcrc 
iilium  vt  bonorum  polscfsionem  dc- 
latam  fibi  cx  caufa  profcdtitia  rcpu- 
dict?  Rcfpond  qiiod  fic.  ita  cft  tcxt.l. 
idcmq;.  §.i\  cui.  if.mandat.  hanc  dicit 
cfsc  commum.mlgnc.d.1 1.  C.  quiad- 
initti.  nu.  44, 

QuxJIio  XV IL 

v^»  dotninus  pofsit  bonorum  pojjefsionem 
feruo  delutam  rtpudiarc» 

QVxro  itcm,  An  domimis  pofsit 
bonorum  pofscfiioucm  fcruo 
.dcbtam  rcpudiarc  >  Rcfpond. 
gl.d.l.is  qui  haercs^tcnet  qudd  fic,idcra 
tcnctglof  &:  Bart  l.tuior,  ft'.  dcbono- 
rum  pofscfsio ,  ita  comraunitcr  tcncri 
dicitlgncus  d.l.i.  num.42.  Scddicit 
n;mpcrci  fuifscdubtam  lunc  fcntcn- 
ii3m,&:  contr.irium  tcnct  lafon  d.U 
tcgatum.fF.dclcgat.  i .  Yafq^-vbi  fupra 

QtuntoXVIIL 

SyMM^B^l^» 

X    BonoiU77i  pojjejjor  habetur  loco  heeredif. 
1    .^npera^nitioiiemactjuiratuv  domwium^ 
J    Conditio  ft  hsTe%  non  erit/m  pofsit  ifnp.  f  - 
•  ri  in  bonorum  pofjtfiore. 

4  lus  acct-eftendi  an  habeat  locttm  in  bona- 

rum  poffefsione, 

5  ^nediCitm  fuccefforium  locum  habeat. 

6  bonqrim  pojjcjsio  franfmtt  kzttir. 

7  B  onorum  poffcfjer  anfit  lt>co  bAredis  in  ac 

tfuirendapoffefsione-^ 

8  (luid  quo  ad  exercendjs  aSioner 

ff    t/in  appcliatiooe  baeredis  contineatur  bo^ 
norum  pojjlffur  pro^rii^  aif  fHipropiii^ 


REftat  vt  de  c^Fcdu  boh.  pofscf^w 
dicamus.  RcrguIariteritaq,'bon, 
pofscfsor  loco  haercdis  cft  in  0* 
mnibus.1. 2 .  if.dc  bonor.pofscf  &  cffe* 
6iu  cofcqucndi  ius  iHud,qd  dcfun(9:us 
habuit,non  diffcrunthxrcs  &  bonor. 
poflTcftor.Sicut  cnim  harrcs  qui  dc  iurc 
ciuili  harrcditatemconlcquitur,  harrca 
dicitur,itabcncficio  pr^toris  pcrbon. 
poflefsioncm,bono.{K>flcrtbr  appclla- 
tur,non  cj»  h^rcs  non  fit,fcd  quiaprjer 
ror  ipfoiurcharrcdcm  faccrcnon  pot^ 
Vndcbonorumfacit  pofscfsorcs ,  qui 
hxrcdcs  fiunt  cx  co,  tp  in  vniucrfum 
iusfucccdunt.  ita  communitcr  Dodii 
$.quos  autem  inftit.  dc  bon.  pofscfs, 
1  ,  Sicigituragnitabon  po&cfs.bouo» 
pofscfsor  acqtnrit  dominium  vniucr- 
forum  bonorum  :Sicut  hxrcs  dciurc 
ciutU  hxrcditatis  dominium.  Et  hoc 
domimum  proprium  eft,vt  dici»^  cocin 
opmioncm  Alcxl.cum  harredcs , ft.dc 
acquir.pof  Vafq.vbifiipra$.i o.nu.^. 
^      Indccft  ctiain  ,qu6dconditioquar 
ftriftcintcUigitur  hafc,fi  harrcs  no  crii 
potcft  implcri,&:  locum  habct  in  bond 
Fum  pollcfsorc.  ita  tcnet  Ji,ir.  &  com- 
muuitcr  Dod:.ku$.  bonorum.  ft.  dc 
bon.pofsfs.  &  dicit  Forftec.  traft.fuc- 
ccf  ab  Liucft.  hbr»i .  Rubr.  bouoruni 
pofscisorcs  harrcdcs  ne  lint. 

4  Iccm  ius  accrcfcendi  habct  locuo» 
in  bonorum  poiscfsionc  licctin  haerc 
ditatc ,  vt  dixi  infra  $.ius  accrcfcndi  q» 

5  Itcm  fiicccfsorium  cdidum  habctr 
locum  tn  bonorum  pofscfsronc  con- 
tra  tabiilJtcm  (ccundum  tobul.  vt  diiiii 
^.fiicccfs.  cdi(5tum  q. 

6  Iicm  ficuciia-rcdita&^ita  &  bofiorui 
pofiicfi»io  tr^nfmittitur  glofsacommu 
mtcr  approbat«i  in  1.  cmancipata.  C» 
quiadmitti^vtdixi  iufra^.fin. 

y  Item  in  acquircnda  pofscfiioncre- 
rum  defundti  loco  haircdis  cft  :  N-ira- 
quc  rcmcdium  cx-I.  flna.C.  de  cdi&. 
Diui  AdiitMi,  eonccditur  etiam  iofti'- 
toito  in  tcftamciUQj.qiiod  folum  iurc: 

pr«- 
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Accurf.in  prin.inftitut.de  hatrcd.  cju* 
ab  intcft.  dcfcr.  Crcdidit  intcftatum 
ficri  patrcmfamil.fi  ante  aditam  hzrc* 
ditatcm  bonorum  poflcfsio  contra  la- 
bnlas  accipcrctur,  quodprobauir  Bal. 
l.fin.vcrf.iuxtahoc  quxritur.CVnd. 
legit.&quod  acccpta  bonorum  noftcf- 
iionccontra  tabulas  rcs  adcauum  in- 
tcftati  deducatur  voluit  Dccius  l  Hiis 
doccm.C.dc  collat.  Scd  communis  & 
rcccpta  cft  Doft.  fcntcvieia  in  contra- 
rium,ncmpc  fiucantc  liuc  poft  aditam 
hxrcdiuccm  acccpta  fit  bonorum  pof- 
fcfsio^contra  tabulas ,  non  rcduci  rcm 
ad  cau(amintcftati :  Namqucvt  prf-« 
tordiri^um  harrcdcm  faccrenonpo* 
tcft,  tu  adita  harrcditatc  cum  qui  fe- 
mcl  fa^us  cftharrcs.dciurcciuili  notl 
potcft  fjcerceum  dclincrc  cffc  harrci 
«lcm  pcr  intcrucntum  bonorum  p»of- 
ic(foriSj  licct  quoad  comoditates  adio 
nc$q;omneSjn*res  iam  cflfc  non  vidca 
tt}r,&  vduci  hzrcs  ipfc  bonorum  pof> 
fdfor  habcatur.  vtwlcommunis  opi- 
niodoi^na  dixiinfra^.  fin.Sin  autem 
non  cft  adita  hzrediias  antca  acccptS 
bon.panic/iioncmcontra  labulas  non 
impcditur  fcripius  hxresadircde  iurc 
ciuili.  Vodcli  adiuit  non  rcduciturad 
caufam  intcftati.Qijia  bono  pofsc/sicv 
conira  cabulas  acccpra ,  liccr  iudicium 
cdlantis  rcfcindat  ,non  vtiq;  tamcn 
lcftamcntum  ,  ita  trcqLicntius  fciitirc 
iuris  intcrprctcs  rcftatur  Hma.aCofta 
<I.I.CjII.$  &  qiiid  fitantum.  nu.iiT.& 
icq.&  hatic  dlc  com.opin.didt  Cagn. 
l.prxtor.tf.dc  rcg.iur.&  oinncs  Dodt, 
ita  fcntirc  dicitlaf.  I.vt  libcris.  nu.i  5. 
C.dc  collat.  Fcrnand.  Va(quu;dc  fac-1 
«cfs.rcfolut.^.io.nu.^s. 

£tharc  conclufio  qutdcm  proccdit 
in  cmancipato :  Sccus  ii  filius  in  potc^ 
ftacefitprztcritus  ,quia  tcftamcntum 
ipfoiurcnullum  eft,  vt  cft  commnnis 
opinio.&  dcfcdusprartcritionis  oftcn 
4it  rcm.cfsc  ip(b  itircin  cauia  intcftati^ 
Tt  adiri  cx  tcftanjcnco  non  pofsit.  ita 


loquiHitur  omnes  in  locis  prarcatis  •  ' 
Exquo  infertur  cmancipatum  bo'^ 
norum  poflVfsione  contra  tabulas  ac- 
ccptanoD  fucccdcrc  ab  intcftato  pcr 
bonorum  poflcfsioncm,  Vndc  libcri, 
vt  quampluribus  placuit.  ita  frcqucn- 
tius  rcccptum  prooauit  Alcx.I.ccrtum,. 
C.  Vndc  Iccic  qucm  rcfert  &  fcquiiuc 
Ema.  a  Coua.  d.  &  quid  It  tantum. 
nu.  137.  fubdcns,qu6d  harc  (cntcnti* 
quoque  fit  verior:  Namque  fi  ex  tcftt- 
mento  harreditas  adiri  poteft  acccpta 
bonorum  poflclsionc contra tabulas , 
neccflario  fcquicur  ipfi,bonorum  pof» 
fcfsioni  anncxam  cflc  fucccfsioncm  , 
Cumipfabonorum  poflcfsio  fltiuspcr 
fcqucndi  rctincndivcpatrimonij,&  bd 
norum  poflefsio  Vnde  libcri  induci 
non  pofsit,  ne  ccftati  caufa  cum  intc- 
ftati  cmCx  cpncurrat  contra  Reg.I.  ius 
noftrum* 

Scias  etiam ,  quod  fi  acccpta  contr» 
tabul.bonorum  poflefsionc  pcr  h^Pei-' 
dem  fcriptumin  pctitorioiudicioihoc 
cft ,  poflelforia  hzrcditatis  peiitionei 
caufa  prjtcritionisinfct^taprobatafue 
rit,Emancipatum  ab  cmolumcnto  bo 
norum  poflcfsionis  rcpclli.  tcx.cftfe- 
cundum  communcm  inteqrrctationc 
in  Aiith.Vi  cum  dc  Ap.pclkt.  cognat, 
$.fiitc  igitur.vt  fatctur  Etnan.  aCofta. 
d.  1.  Gali.$.&  quid  ii  rantum.mi.  1 7  2,  > 

Scd  aiud  li  Emancipittisprrtcritus 
contra  harrcdcm  fcnptwm  rcplicauit,  - 
caufain  quidcm  vcram  ciloprarteritio- 
nis,cartcr-nm  cum  p<iniiiiiflcpofl  c6- 
mirtamcau^m  .  An  rcpclli  poteritab 
cmohimcnto  bono»r;ini  poJicfsioni*  ?  f 
Rclpond.  Alex.  I.i.nttm^ti     f^I«»o  ^ 
matriniouio.docci  ingraiitudims  cau- 
fam  poinitcntia  abolcri.  &  hanc  fco^ 
tcntiam  affirmauir  commu nem  cfsc 
CatcI.Cotta  in  mcmorab.  fuis.  Vcrb. 
filiusfamilras .  &  probauit  lafbn  I.  in 
Arcnatn.C.dc  inoffi.tcftamcnt.Auth. 
non  licct  ,C.  de  IibtT.  prarrcr.  &  rLce- 
pciorcni  hanc  cflc  opinioncm  cnucut 

D  £ma- 
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Emanucl  aCofla.ci.l.Gallus  «^uid 
iitaiuuinj  nu.i8<;. 

QuAnio  XXV IIL 

emancipjtMs  accepta  bonorum  pojjef 
ftone  contra  tabul.  bodic  amnia  legata 
.  tentatur /olucre» 

TV  Icis  acccptabonorum  pofscfsio 
ne  contra  tabul.pcr  cniancipaium 
quibufdacn  certis  pcrlbnis  lcgata  &  fi- 
dcicommifsacic  iurc  digeftorum  prar- 
ftarijiot.iitul.de  lcg. prs ftand . Qtiarro 
igitur  an  hodic  illud  adhuc  ubtincat 
vd  pcr  A,uth.ex  cauritC.de hbcriprar- 
terkis^  omnia  lcgaca  dcbcancucin  tc-« 
flamcnto  rcUda  ?  Rcfp.  Suntcjui  pu- 
tant  d,Auth.in  bonorum  pofscfsionc 
contratabubs  non  habcrclocumrSccl 
Azo.in  C<dc  bonorum  pofcGio.  con- 
tra  (abuKcontrarium  probauic,&.  hanc 
dicic  e^c  communcm  opiDioncm  laf. 
d.Auth.cx  cau^a!^  UU.7.&  S.&  dixi  ia- 
fra^.  (cilamcatum» 

Qufflio  XXIX. 

I  Bonotftm  pofp^ffiv  ficmdum  tab  ,datHrfirt 
ptis  bxrcdibHs. 

a  inft  tutus  fub  tonditioney  alter»  coh^redt 
puriinftitHto,  ^n  pindenteconditiont 
pojut  acceptare  bono.  po/ffjs.jecundifm 
tidfui.  '(^'(^UMido  hoc  profedat.nu.^, 

4  <      in  ho^  cjfu  rctjMtratm  deoetHm, 

5  ^n  procedat  in  tefiamento  mafrts » 

ITEcundabononim  pofscfsio^c^uaccx 
Otcft^mcnio  datur  fccundum  tabul. 
vocacur.  Hanc  przcor  introduxitcon- 
firniandiiuris  ciuilis  gratia,&  hodic 
quibufdam  calibus  omnino  ncccfsaria 
cft,in  ahjs  vcro  vbi  iiiris  ciuiliv  prodi- 
uiuut  rciucdia^ciiam  vtilis,  vi  dwi  fu- 


1  pra  q.^.Sciasautcm  hancbon.pofscft» 
fccundum  tabul.dari  omnjbus  fcriptis 
hxrcdibus,$.nn  autcm.InlHtut.dcbo- 
norumpofscfsionc:.  Sed  quarro»  hacrcs 
vniucrialitcr  inilitutus  fub  candicio^ 
nc  habec  dc  iure  prartorio  pcndentc 
conditione  bonari»m  pofsefstoncmfc 
cundum  tabuUs  y  €]ua  adminidratio- 
ncni&curam  boiiorum  con(c(^uitur, 

2  yt  dixid.c).  5.  JJU.y.jQuid  fi  vnus  har- 
rcs  purcialcervcro;fub  cdnditioncin- 
ftituiiur.  Nunquidbabcbit  hocrcmc^ 
diumiuris  prartorij?  Rcfpond.  Variae 
funt  Dodorum  opinioncsiAlij  cxifti- 
manc  quod  harrcs  purc  infticutus,  to- 
tam  harrciiiiatcm  pcttdcnttf  conditio-» 
nc  obtincbic  :  tondttionc  cuOTicnttf 
fucccdct  altcr  in  dimidia^  icfiwnte 
vcro  conditionccota  apudpiureinfti-* 
tutum  mancbit.hanc  fcntcntiam  tcnc» 
Azon,qucmrefcrt  glof  ordin.  Li»ffiiak 
pars  h^rcd  pet. Alij  vero  harrcdcm  pu-^ 
rc  inftiturum  fuam  partem  capcredoi 
bcrc,  alccram  partcro  diraidiam  iaftttii 
tumfubconditioncpctercpoise'  accc*« 
pta  bonorum  pofsefsione  fccundunm 
tabulas.Hancpartan  tcnec  glof.d.  1.2. 

.  ft  pars  hacrcd.  pct.  &  cam  dicic  cisc 
communcmlaLl  planc  ,§.fi  coniim- 
dim  ,^.dclcgat.i. 
j  .  Quae  communis  opinio  proccdit, 
(^uando  duo  harrcdcs  coniun6tiin:0c 
limplicitcr  funt  mftituti  ,alccr  pure  , 
alccT  fubconduionc,quiacunc  hxrcs 
pure  inftitutus,  pendcntc  couditionc, 
habLbit  totam  haircditatem.  Sccus  & 
difiundim«  alicr  pure  in  vna  dinudia; 
altcr  fub  conditionc  tn  aUa  dimidia  : 
Nam  tunc  purc  inftitutus  luam  tan- 
tum  partcm  l\abcbit,alccrara*  fid?  con- 
ditionc  inftitutu3,  vircutc  huiusbo- 
norum  polTcfsiouis  fccundum  tabulas 
pcterj:  potcft  ,.vt  habeat  falccm  pen- 
dcnce  conditionc  adminiftrationcm^ 
&  proccdic  opinio  AzoifJhanc  dilti-a-i 
dioncm  ccnct  gloGt.  dicta  1.  iccunda^ 
&  Barloi.d.l.plaac,^.ii  coniuodim^ 

tt.dc 


r.i  ;;  ;Liber.§.j 

tf.delcg.  r.dcKa/iirfrfWmagis  comm^ 
Dcpiopinioncin  dicit  Altxag-.h  vcrbis 
ciuili,biis.^.  dc  yulg.Ci  pupilla».  Anto, 
Comcz.Varu.RcTo.tomo.  i  .c.  2.^,15, 

4  Scias  tamcn  quod  i"n  hac  bonorum 
poffcsfionctali  cafu  rcqairicur,  IicuC 
c*<m  dccrtrutn  iudicis,  quia  ftfti^yrftj 
non  iuris ,  &  habct  vira  curationis  & 
adminiftrationts  bonorumjirt  qua  rc- 
quiritur  dccrctum.'ita  cen^t  feal.l.fin. 
C.qui  admitti,  Sc  haiK  cffc  communc 
Dodorum  fi.ntentiam  dicit  Gomcz. 
d.c.2.auim:r.dc«(imoquiuto. 

5  SU|CCc(Uuc  qujro,nunquid  hfccon 
clufio,  que  vult  pcndcntc  conditionc 
inftituto  dari  bonorum  poircsfioncin 
fgcujaduui  tabubs,habcatlocum  in  tc 
llamcnto  matris  ?  Rtfp.quodlic.dum 
rnodo  inftitutus  fit  f  »b  conditionc  no 
notcftatiua^ta  cftgl.IJn  dcmum.ft.dc 
bouorumpolfcft.fccundiira  ,tabu!,qua 

^  dicit/^ommunitcr  probatain  Vafqifi* 
tfiJijs  waircra.C.dciuofb.  tcftaracn- 
rojiuim,^. 

Qtuflio  XXX. 

I  Septina  hQimtm  poffiffio  qujt  fit ,  &  qtts 
te<pitTcuttUT  nu.  2. 

Circabonorimipoircsfioncsab  in 
tciluto  ordinarias  no  infi/lo,quia 
infra^^.Aicceriio  ab  intcrftato,qua  ne^ 
celibria  hodic  funt,aitingam. 
1      Dixi  aurcm  fcptimam  cllc  cxtraordi 
nariam  bonorum  poifcsfiontm  qua! 
admodura  fuit  nccdlana  ,  vt  i\  cxlcgc 
abqua  noiu  dcfcratur  fucccslio  bono 
rum  alicui,  qui  non  attingit  dcfun- 
fium  cxaliquocapitc, Vndc  cxlc<»i- 
bus  nuncopata  /rft ;  ponc  cnim  qiiod 
per  Carfaream  conftitutionem  dccc- 
dcntealiquocx  collcgio  vel  vniucrfi- 
tatc  defcratur  bonorum  poflcsfio  do- 
fun£li  finc  agnads  vcl  cognatis  ,  fc- 


egatum,  rti 

niorf  in  ipfo  collcgio:  Namq;niill«  eC 
compctit  nominaiabonorum  poftof- 
fio,quia  nccfilius,ncc  agnatus,ncc  co 
natus,ncc  vir,ncc  vxor,ncciurcciui- 
adirc  potcft,cum  !cx  dcferat  bonora 
poftcsliorKmi  non  haercditatcm.Vndc 
ncceflaria  fuit  haeccxtraordinaria. 
2      Rcquiruntur  autcmvt  locum  Ita- 
bcat  haec  booorum  po(fc$fio  quatuot^,* 
fircundum  magis  coramuniter  appro- 
bata,vt  dicitlafd.I.fi.nu.  fcptimo.  C. 

Vndclegit.Primo,qu6ddcfcraturpor 
fcsliobonorum  cx  lcgibus  nouis,vclS. 
Cof.Sccundo  <ju6dfint  lcj»cs  ciuilc* 
non  prctorias.Tcrtio,qu6d  pcr  illas  le 
gcs  dcfcrarur  boiiorum  poflcsfio  dxi 
prcifc  &  fpccialitcr:  non  autcm  in  in- 
diuidtto  nominatim,.iIias  illa  nomina- 
ta  compctcrct.  Quarto ,  quod  non  fit 
vocatus  pcr  aliam  Icgcm  ciuilcmad 
harrcditatc^n. 

Qii.fio  XXXI. 

^4fit  honornmpdjUeffio  ^atia  Urii  agno- 
fundx, 

QVapro,quar  dic.itut,vcl  fit  ilb  bo 
norum  polfcsfiq  liris  agnofccit 
ja:  ?Rcfp.ArdHahafctft  quar-* 
ftio,  de  quanon  cftqui  dubitaucrir, 
Gloir.I.Papinianus.^.  1  .C.Tlcinoffi.  rc" 
fta.cxiftiniauit  conc<.slioncm  li£;nicu 
iufdain  cjli;^tT  qiiot^€iaanopat)ls  vcl 
alius  dcitrredtn'liiiicp(»)iirtrs,c^no- 
fcituraiurcciuili.Nara  cmancipatus 
qui  fuit  incogmTii&  dciurcciuiii,  non 
potuitquerelam  mouercinofiiciofi  tc 
ftamcniijtanquam  rcmcdium  lurisci- 
uihsj^nifi  acctpto  a  pr«torc,id  cft  iudi 
ccannulo,vcl  li^no  4iquo,quafi  tunc 
incipcrct  vidcria  iurc  ciuifi  cognitu* 
&  ?apax  ficfi  rcmcdiofum  iuris  ciuilis  * 
iSq;  erat  modus  bonorufn  poncsfio? 
nis  gratia  litis  agnofccnda  atm  hac' 
D    j  glolfic 
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glorfe  opinione  tranfcunt  plcriq;  in- 
icrprctcs,  &  cli  coxnunis  vt  dicit  Alcx. 
inn.nu.S.C.Vntlc  l€git.&  coinmurii- 
tcr  hanc  plofsam  eflc  probatam  dicit 
Fulgof.  Albcr.l.i.  C,  dcinofh.tcftam. 
Iaf.d.l.fin.nu.7.  Dcc.nu.i 2.&  cx  com 
muni  rcfcrt.Vafq.l.x.num.  1  .C.dc  in- 
tciUm.  &  (luddtn  Accurfij  fcn- 
tentiam  plcriquc  omncs  iucrlnt  (Hctt 
Aj)t.  Gouca.hb.2,  .ob(crua.c.(^. 

Scdoiitcr  a  quibufdam  traditueft> 
fcilicct  quod  cmancipato  non  dctur 
<]ucrcla,ni(ipriusccrtum  fu,qu6d  ip{c 
cxpugnata  tcAameato  hxxcs.  fict  ab 
intcftatoad  autcm  ccrtum  cffc  non  po 
tcft,nifi  ip/c priufcjuam  cjucrclam  pra 
ponat  bonorum  pollcfsioncmabintc- 
llato  agnofcat  fub  conditionc,hac  fi  is 
obtinucrit  in  tjucrcbjCjuoniam  alias  re 
fcinb  pcr  qucrcUm  tcftamcnto,  potuif 
fct  ab  harrcditatcabftincre.  Eaigitur 
crat  bonorum pofscfsio  Vndclibcri, 
oua  parte  prscior  Emancipatos  vna  cii 
fiiis  vocaL  Hanc  fcnicntiam  tcnet  lac. 
Arct.  Bar.c^ui  fubdit  id  pcr  Dodorcs 
tcncri,&  hunc  intcllcdtum veriorcm 
dicit  PauLdc  Caftr.dJ.fin.C.Vndc  le-, 
git.  &  hunc  inicUcftum  vt  vcriorem, 
ita  libi  rcccpiiorcm  vidcri  afscrit  Fcr- 
nan.Vaftj.l.  2  .C.dc  inof.  tcftam.  &  latc 
rcfoluit  Iib.i.dcfucccfe.crcai.^.jo.  nu. 
147.&  probatGouca.d  c.  d.Scdhacc 
<j.  inpradica  parum  vtiliscft,  igitur 
omitto  dc  ca  multa  diccrc. 

§.Legatum. 

NtequA  Aciipfdm  teftA 
mcagirum  materum 
Mcceddmits ,  fiqmdtm 
I  dlUvltimxvoluntA'- 
tes  in  tejlamentis  ex- 
tedtrifiUnt»  vtfHtJtleg4ta»fdeicom 
miffatdonalisnes :  multa  qt/oq\  ad er 
diadtiQmm  &formdnecejfariafunt^ 


de^s  priuf,  vt  eo  reitius  teftameHt&^ 
rum  materia  inteHtgipefsitJe/piciifi 
mus»  &  primo  de  legAtis;  Bft  auteni 
haemateria  diffuffsima,  obfiura,& 
intricata ,  in  qua  magis  ncceffarias 
et  inprailicA  vtiliores  qones  refiludH 

Qumto  pnma, 

I         Itgata  &  fidficomrffa  hodie  fmt  aid^ 
quata      quatenns  nu.i  Jimita  tjHand» 
■  eirtuitut  fidfftonmifsi  ffi  i^tHis.  nu»  3 . 
lAnprocedatin  wriuerfalibut , 

t 

PRopcrfcftaintclIigcntia  pr^  mitto^ 
^       antjquitus  fuifsc  difTcrctiam  intcr 
Icgata  &  fidcicommifsa,  hodie  vcrolc- 
gata  &  fidctcommi^la  funt  adxquata. 
tcx.l  1.  ff.dc  Icg.  I.  ibi  glo.  I.  z .  C.com.dc 
lcgat.&  hanccoramunem  dicitopinio 
ncm  Rip.d.I.i.An  autem  tcmporc  VI- 
piani  poft  d.I.i.rcmafcrintalicjuJcdiP' 
tercntiac,  quxpoftcapcr  conftitutio- 
ncm  luftiniani  fublatg  fint,&  tandcm 
plcna  fada  fit  adzquatio,vt  communc 
fatctur  ppimone  cfse  Bolog.  ibid.  nu. 
1  i^  SocinjJU.  1 16.  Licct  conirariam 
communcm  afscritFcrnand.  Vafq.  dc 
fucccfs.  Tamcn  non  iufiftojqudd  ho- 
dic  parum  habeat  vtilitatis. 
a     Prxdiftam  cocm  conclufioncm  in- 
tcllige,    ^h  vtraq;  partc  fint  adzqua* 
ta,ita(}i  uulla  rcmanfcrit diffcrcntia ^ 
tara  quo  ad  fui  cffcdu ,  vim  ,  &  potcfti 
tcm,vt  vircs  fidcicomifsi  fint  attribut^ 
lcgatis,&  ccontra,  quam  quo  ad  modu 
induccndi,tam  circa  pcrfonaslcgantit 
&  lcgatarij,quam  ci.*ca  rcs  &  aftiones^ 
hanc  dicit  cfsc  com.opin.  BoIog.d.I.i . 
nu.9  5  .lacob.dc  Nigns  num.  30.  Cro. 
nu.2).Socin.  Iun.nu.58.  &nu.  139. 

Idcoq.-pcrquafainq;  vcrba  idonca 
Ic^ari  potcft,ficut  &  fidcicomitii:  Imo 
nmu  lcgari  ficut  fideicommitti  potcft-, 
ttcm  in  tcftamento  &  ab  intcftato^&  k 


Liber.§.Legatum, 


Jatarlo  Icgari  potcft  ficut  (idcicom- 
inittt.vt  infra  obferuabimus. 
j      Scias  camcn,  qiiod  ha:c  adzquatio 
proccdit  hoUie  in  illis  caHbus ,  quibus 
illorum  circuitus  inutilis  habctur,  fc- 
Cus  quando  circuitusfidcicomifsi  vfui 
cffepotcft,  vtpatct  in  fideicommifTa- 
ria  hbertate;  Nam  fi  datur  de  inanu  h<^ 
redis  ipfc  confcquitur  lus  patronatus. 
Scd  n  lcgatur  libcrtas.iUc  cfficitur  ipfo 
iurclibcrtus,ncquchcre8  confcquitur 
ius  paironatus. hanc  dicit  cflfc  commu 
ncm  opinione  Porcus$  Scd  non  vfq;. 
nu.^.Inftit.dclcg.  Bolog.  d.I.  i .num. 
id^.vcrC^,  cft  conclufio ,  & rcceptuni 
oftcndit  Francif.  Ripn.difl.  1.  prima. 
nu.  24  ff,  dclcga.i.  qucm  rcfcrt  &  Cc- 
<}uiturEmanueISoarcz.additad  Go- 
mez.variar.rcfblut. Tom.i  cia.  Vcrb. 
crat  diffcrcntia ,  &  in  Thcfiu.  rcccpt. 
fcntcnt.Verb.Icgatum.nu.^ 
4      Intclligcciiam  fupradiftam  conclu 
/ioncm  vt  proccdat  in  particularibus 
cicommifsis,(ccu$  in  vniucrfalibus. 
Noii  cnim  funt  adxquata  Icgati$,ita 
tcnct  gl.d.  1. 1 .  quam  Icquitur  B.  &'  ali/ 
commxinitcr ,  vt  did  t  Ripa  ibid.n._jo. 
Gomcz.  d.cap.  i  2.nu.i.  Paul.  Picus  L 
^uartam.nu,  2  .ft.  ad  I.falcid. 

QuAflto  Secunda. 

^nltgatum  fitpars  tejiatnenti, 

QYxro  an  legatam  lit  pars  tcfta- 
incnti  ?  Rcfpond.  Communis 
rcccpw  cft  doftoru  opinio , 
quod  Icgatum  non  cftpars  intcgralis 
tcftamenti  in  gencrc  confidcrati :  non 
eoim  ;Hi  intcgr.indum  tcftamentum  rc 
quiritiir  lcgatum,  cum  ablq;  co  ficri  & 
confiftcrcpofsit.&  hoc  eftexpeditum  ' 
&  quod  fi  t  com.  opi.dicit  Maria.Soc. 
Rubr.tf.dc  lcgi.nu.i  «?.Bolog.nu.6i. 

In  fpccic  vcro  fumpri  &  iam  fjfti  te 
^fiamcnti  pars  cft  intcgralis  cx  voIqb- 


tatc  tcftatoris  &  accidcntalitcr  no  fim 
plicitcr,&  cx  natura  tcftamcnii.  ita  tc- 
net  Bar.d.  Rubr.&  fcquuntur  alij  c6t- 
ter,vt  ait Socin.  ibi  nu.  i o.  &  quod  ac- 
cclforia  fint  tcftamcnti  lcgaia  frcquen 
ter  placitum  enunciat  Pontanus  ibid, 
numcr.6.  CrotusRubr.de  tcftamcnt. 
numc.tf.  &Iatc  rcfoluit  Crauct.  ibid. 
num.i^.  &  fcq.  ^ 

QmfHo  Tertia,  ^ 

Qwd  fft  Ifgatum, 

QViroquid  fitYcgattmi?  Rcfp; 
Lcgatum  donatio  quardam  cft' 
a  dcfunfto  rc^i<5ta,  ab  harrcdc 
prxltanda.tcxt.l.  Lcgatum  ft.  dcIeg.iV 
gIo.&  communiter  Dod.I.Icgatum.fF, 
dclcg.a.vt  dicit  Anton.Gomcz.cii, 
num.  j.lntclligitur  autcm fccunduni^ 
communitcr  accideniia  ,  quia  IcgaturTl 
etiam  traditur  quandoq;  in  vira  per  ic 
ftatorcm.  talcs  diflfinitioncsvalercque  ' 
ad  comunitcr  accidcntia  ad.iptari  po/- 
funtjtcnctglo  I.omnis  dcfinitio.ff.  dc! 
Rcg.Iur.  &"ibi  Cagnol  hanc  dicitcffc 
communcm  opinioncrn,&  in  1  fi  cma-' 
cipatinum.20  C.decollat.  Vafqui.dc 
fucccfs.progrcffulibr.?  ^.z^.nn.i.  • 
^ed  nnnquid  t.ile  Ic^^atum  tradi- 
tumin  vita  lcptario  ,  dchnit  cfle  Ic- 
gatum&tranht  in  contni(Sum  intcf 
viuos  ?  Rcfpond.  Quod  fi  tcftatot 
iimplicitcr rcm in vita  tradit,non  cx 
primcndo  an  cx  caufa  lcgati  tradar,' 
tranfit  in donationcm  intcr  viuos:& 
non  potcrit  amplius  rcuocari.  Si  vcro* 
cx  caufa  prarccdcniis  ligati  cxprcfsiin' 
rcm  lcgatam  tradidcritlcgatario,  Icga- 
•tum  pcrmancbit  firmum  cum  omni- 
busqualitatibus ,  &  porcritad  libiium 
reuocari ,  omniaq,-  in  Icg^ato  difpofita 
locum  habcnt.iia  tcnct  Bar.did  I.Ic- 
faiumj&  communcm  cflcopinioncni 
D    3  cnuu- 
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cnunclat  Anio.Comcz.  Variar.RcfoU 
Tom»  i.cap.iiJiu.^, 

Qudlto  II II. 


B        filiusfanttl.  legjrepofsit^ 

z    QMd  fi  JiatutQ  teflari  ei  pemittitiir^ 

NVnc  vitfcnJum  cft  qnar  pcrfonat 
lcgarc,  Sccjuibus  lcgata  rtlinqui 

1  poftint.Et  imprimis  quarro^  Anflliuf- 
familias  pofsit  lcgare  ?  Rcfp.  quod  no. 
ita  tcnct  glofl".t.2.ff.  Hc  lcga.  i.& quod 
cum  illaglof!  do&..  communitcr  tran- 
feunt,  dicit  ibi  Ruin.in  prin.  laT.l.Sc- 
nium.nu.8.  C.dcteftam.  Alcx.confiU 
5|.nu.8.voL 7.  &cichocnon  cflc du- 
biumaflerit  Gomcz.  c.fi  jpatcr>clc  tcfta 
mcnt.ind.  &  quod  hxc  ht  communis 
opiniotcftatur  Plotus  addit.ad  confiL 
Martini  Laudcn.  conf.  59. nu.  9.  Hyp* 
Riminald.lnftit.dc  donat.  in  prin.nu. 
459.vcrr6.  fucccdit  diffcrcntia. 

2  Scd  quid  li  ftaiuto  cautum  lit  mina 
rcm  ij.annis  tcftari  non  po(Tc>nun- 
cjuidlcgatum  vcl  fidcicommifrum  rc- 
linqucrcpoterit  ?  Rc(p.  Bald.  inl.  fin. 
C.ac  teftamcn.tcnctquod  non.  qircm 
Cuma.  &  alij  fcquuntur  ,  quia  iftud 
ftatutum  eft  contrarium  iuri  conamu- 
nijflquidcm  cuihbetpubcri  tcftari  per 
jnittitur  nifi  *aliud  impcdiatptaq;ftri- 
ftc  tantum  in  caili  quo  loquitur  intcU 
Iigi  debct, 

Contrarium^  quod  imo  minorcr 
ibrma  ftatuti  prohibitus  tcftart^noR 
pofsit  ctiam  lccarc  &  fideicommittc- 
rc,tcnct  Bartjd.l.  fcicndum qucm  fc- 
quitur  Pauuic  Caft. Acctin.  Alcx.6:  cft 
communis  opinio^vt  firmat  Socin.Rc- 
pet.d.l.fciendum.nu.i  to.  diccnsab  ca 
in  conrulcndo&  iudicando  non  cffc 
reccdcndmn,  idq;.proptcr  candcmra- 
tioncm  ftatuti ,  qua  prohibctur  tcfta- 
h^fcUicctnc  proptcr  xtatis  lubricum. 


in  dilponcdo  dc  fuis  bonis  aliquo  mo^ 
do  fcducatur^qux  fola  ratio  conftdera« 
bilis  cft  ,  fi  non  fit  cxprcfTa  ,  quo  cafli 
ctiam  proptcridcntitatem  rationis  lcx 
corrcfioria  cxtcditur ad  alium  cafum  > 
quifaltcm  lata  ligniftcaiionc  fubvcr- 
bislcgis  comprcbcnditur,  vt  tradunt 
omncs  l.quamuis.  C.dc  fidcicom» 

Qtuflio  Quinta. 

oln  mittuslegarepo/sit, 

QVacro  an  mutus  lcgarc  vcl  fidet- 
^coramrttcrc  pofsit?  Rcfpond. 
fi  aliquo  aceidcntali  mocbo  impcditus^ 
fucrit  ,vt  vcrbisvtinon  pofsit,lcgarc 
ei  vcl  fideicommittcrc  pcrmittitur^ 
qukxforonutu  rclinquerepotcft^tcxt,. 
inl.fcicndum.fC  dclcgat.i.  qui  ita  in-> 
telligitur^no  dc  co  qui  locjui  non  vult, 
vtquidam  falfb  opinantur.  hancdicit 
cfTc  commuQcm  opinionem  ibi  Socin» 
nu..i^o.  Quiatalis  mutuscx  quoha- 
bet  impcdrmcntum^tantum  tcmpora- 
tc,non  pcrdit  tcftamenti  fadhoncm^ 
mcrito  igrtur  lcgare  non  prohibert  dc- 
bet.  B.I.nutu.&  dclega.  j.&cumco 
tranfcunt  communiter  Do6t.  in  1.  di- 
fcretis.C  qui  tcftamcnt.fac.pofs.. 

Qmjlio  Sexta^ 

I  ^  filto  natmaliifel  fpwio  legari  pofsit^ 
%    Legatum  pro  alimentis  an  ad  hxredts fpn- 

rtf  tranfeat* 
^    *An  fiatuto  permitti  pofsit» 

QVafro,  An  filio  naturali  vclfpurio 
Icgari  pofsit?  Rcfpond»qu6d  ad 
^uin  naturalcm  aitinct  rcs  clara  cil 

Auih» 
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jLutli.llcetC.  de  natur.lib.  Scd  rpiirio 
lcx  proliibct  rclinqui .  Solnm  dc  iurc 
Canonico  pcrmittitur  ,'qu6d  ci  lcgarc 
pofsit  a  patre  vfquc  ad  alimcnta  vitac 
neccdaria .  Cui  iuri  Canonico  ctiam 
ftatur iurc  ciuili ,  vt  cft  glofT.  cap.cum 
habcrct,cxtra  dc  co  qui  duxit  in  ma- 
trimonium.  &  hanc  cfTc  comraunera 
opinioncmlafon  cnunctatconfil.  i5, 
num.^.lib.  i .  Ioan.dilc(5ttrad  dcartc 
tcftandi,titul.  primo  Caut.  14.  num« 
l^.Communcm  quoque  dicitDccius 
cap.clcrici.numcr.4,ext.  deiudit.  c.  in 
pr3cfcntia,num.  1 1  5, •deprobat.  Ript 
Rcpct.i.  Q  nunquam.  qua:ft.  zy.num. 
<58.C.dcrcnocand.  donat.&Rubr.ft* 
dc  verborum  obligatio.num.58.hanc 
<}uoq;  communcm  rcfcrt  Pct.a  Ducn. 
traft.Rcg.565.1imit.4.  Calcan.confiL 
5^numer.2.&fcqucni.  Couar.  ^.lib. 
■dccrct.cap.  S.§.  6.  numcr.  6,  &  macis 
communcm  dicit  Antoni  Gabricl.Ko 
anan.coucJuf.  i  .titu.dcalimcnt.bbr.(5.> 
naiu.  S- 

Et  hxccoticlufio ,  <|uod  patcr  filio 
(purio nihincgarcpofsit, niii  pvoali- 
mcntis  adco  vcrum  cft,vt  id  quod  pro 
alimcntis  lcgauir,  nontranfcatad  cius 
harrcdcs,fed  rcdibit  ad  harrcdcs  patri$« 
ita  tcnctBald  l.cam  quam.C.dcfidci- 
«ommif  &  dicit  c-nc  communcm  opi- 
iiioi»cm  Cabricl.  Roina.dida  concluC 
i.jiumcr. j  j.^'  gcncralitcr,  quod  rc- 
li6tum  i patre  fpurio  a  lcgc  lcgitimis 
hbcris  vcl  cogiiatis  proxi-niioiibus  dc- 
fcrtur  ,dicitcommuncmcflc  Alcxan- 
dcr  l.harrcditas.  C.  dc  his  quibus  vt  in- 
dig.in  confil.74.  n">"cr.  6.  voium.  5. 
Bcrmon.in  <1.  tra^t.  dc  pub,  concub. 
pag.jiS.nu.x  r.vcrf  cgoautcm  puto, 
Communcm  rcfcrt  Pctr.a  Ducn.  Rcg. 
^tfd.num.j. 

ScJ  quid  fi  ftatuto  intcr  patrcm  & 
fiiium  pcrmittatur  tcftamcnri  faitio, 
Nunquid  talc  ftatntum  valcbit  vt  fi- 
hus  vel  inftitui,vcl  ci  rclimjui  pofsit  in 
teftamcnto?  Rcfpond.qudd  talcftar 


fS 


tutam  non  valct ata  tenct  Bald.  1.  cun- 
diospopulos,  numer.ij.C  defummi 
Trinit.&hanc  dicit  cflc  communcra 
opinioncm  loann.  Baptif.  dc  Caccio- 
lup.ibi  num.  170.  Dccius  in  c.  in  prar- 
fentia ,  num.114.ext.  dc  probat.loan. 
Dilcd.dc artc  tcftandi ,  tit.  i  .caut.  1 4. 
num.  i . Eandcm  dicit  c(fc  communcni 
opinioncm  cum  muhis  pcr  cum  lau- 
datis,Ferdinand.Loaze.tra^t.dc  ma« 
trimon.a.<lubio ,  1.  fundamcnto  pro 
parte negatiua,tium.7.Couar.  ^.lib. 
dccrct.capitc  8.5.5.  num.  tf.  Commu- 
Tiemquoqucrcfcrt  Pctrusa  Ducn.  d« 
Rcgul.6(j  ampliat.  I.  Valcnt.  Forftcr, 
tradat  fucccis.ab  intcftat.Ub.2.  Rubc, 
<lc  fucccfi.lpurij  cxteufionc  u 


Qtujfio  Septima, 

vfn  fratribm  mendicanttbus  legaripofsiU 

QVacro,  An  fratrihus  mcndic.inti- 
bus,qui  nihil  proprium  habcrc 
poilufit  lcgatum  valcat  ?  Rcfpond.  Ar- 
ticulushic  controucrtitur  ,  fcd  diftin- 
gucndam  cft-Alijfunt  mcndicantes 
cx  Rcgula,vt  fratrcs  miuorcs,  &:  his  rc 
linqui  non  potcftjCtiam  quoad  xfti- 
mationcm,  vtvcndatur,&  in  fuos  vfus 
/icccftarios  -croecnt,  ita  tencnt  Bald. 
Auth.ficjua  muhcr ,  C.dc  facrofancr. 
cccltf.-&:<.]M6d  hic  fit  magiscommu- 
xiisopinio  dicit  SignoroL  JcHomod. 
coniil.  4.  &  magis  cominunemailerit 
CabricL  Roma  com.concluf.Iib.^.ttt. 
dc  hxrcd.inftiiut.concluf  1.  num.i. 
licct  contrariain  opinioncm  aflcrat 
communcm  Curt.  lunior  conlil.  jo, 
uum.  7.  Coinmuncm  dicit  Fclin.c.in 
.prarfcntia  ,  vcrf.quam,cxt,  dc  probat. 
Arctin.l.i.rf.  dctcllam, 

Alij  funt  mcndicatcs  magis  cx  eon- 
D    4  ftitu- 
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flitutionequS  cx  ordine;  qualcs  funt 
fratres  praedicatorcs  ,  &  his  rclincjui 
vcl  lcgari  potcft,  non  vt  rctincant  ip(i 
vcl  in  communi^fcd  vt  vcndant  &  cro- 
gcntad  vfus  nccciTarios.  hac  dicit  cflc 
communcm  opinioncm  Dcc.  d.  c.  in 
prarfcntia ,  cxt.  dc  probat.  Arctin.  1.  r. 
col.p.rt.dc  tcftam.licctipfcdc  iurcco- 
trariam  opinioncm  vcriorcm  crcdat. 
Communcm  quoquc  dicit  Nicol.  dc 
Vbald.in  trad.  dc  fucccfs.ab  inicftat. 
Clcri.nu.-^.banc  dicit  magiscommu- 
ncm  Gabricl.Roma.com.conchif  lib. 
4.tit.dclcg.conc!uf.i.nu.  j  j, 

QudJIio  Octaua. 

I         banito pofsit  legari,&  (fuatenus  v.i» 
3  QuidpnprcjJeiiaiscommHnisproteiiiO'' 
ttt  eximatur  » 

QVacro  an  bannito  pofsit  Icgari? 
Rcfpond.Diftingucdum  eft  AuJr 
bannitus  perpctuo  &  cxclufusa  ciui- 
tate  ftantc  ftaiuto,  quod  bannitns  pof 
fit  impuneofFcndi,&  tuuccft  omnino 
incapax  omnium  bonoruiu  &:  fucccf- 
fionis  omaiuiTi  fibidclatoruin  cx  ftota 
to  in  tcrritorio  bannicntiuin,  non  au- 
tcm pcrdit  ca^qua:  iibi  obucntuntde 
iurc,&  iic  non  pcrdit  hxrcuitotcs  qu2 
fibi  cbucniunt  ex  tcftamcnto, vel  ab 
inteftato.  Aut  rcro  non  cxtat  ftatutuin 
4)uod  pofsii  impunc  oftcndi,&  tunc  ta 
lis  bannitus  potcft  capcrc  oinnia,qux 
fibi  fucrunt  dclara^vcl  c\  luri^  commu 
iiisdifpohtionc,vclcx  ftatuto  princi- 
pis^vcl  ciuitatis  bannicntis.  ita  diftin- 
guit  Bart.in  fua  difputa.incip.  Lucanac 
cinitatis,qucm  cuui  multisuhis  laudat 
Clorus    tcftamcntum  ,  q  io.  Vltra 
Clarum  hanc  quoquc  dicit  cftccomr- 
jnuncm  opinioncm  Curn.  confil.  5  {. 
vol.  I.  Ludo.  Cauis  couf.crimin.f  o^. 
toou  i.vbi  flurcs  alxos  dc  comiaiuu 


attcftantcs  rcfcrt,nu.;.  Neuir.Confil. 
7  i.quosrefert  Burf  confil.54.  nu.  r, 
&nu.i4.&  vcriorcmBart.opinioncni 
dicit  Mandcl.Alban.confil.  17.nu.2i; 
2      £t  hxc  communis  Bar.  do^rina  fc- 
cundum  oinncs  linc  fcrwpulo  procc- 
dit,quo  ad  boiia  cxtra  tcrritorium  ban 
nicn tium  fita,  vi  ca  capcrc  pofsit  vcl  cx 
tcftamcnto ,  vel  ab  intcftato  dc  iure 
communi.  Scd  difftcultas  cftdc  bonis 
in  tcrritorto  banntentium  .  £t  quam 
plurc-sfunt^qui  cxiftimant  bannitum 
cftcomnino  incapacem  omnium  fibi 
ddatorum  tain  vigorc  ftatuti^vcl  iuris 
niunicipahs,quam  ex  difpofitione  iu- 
ris  communis,  &  hinc  fupradidi  om-» 
ncscommuncm  effcopinioncin  fatcn 
tur,vttcftaturLudo.Catus  d.  confiU 
joj.nu.^.  quircfcrt.qiiotl  eain  com» 
muncm  aftcrat  laf  d.l.  i.  C.dcha:red. 
inftit.&  dicitica  quamplurcs  /olcniics 
dodtorcs  ConfuUiiilc»  &  haucfcntcn^ 
tiam  cflc  vcriorcoi  &  fccuriorcmilunc 
dicit  cftccomuncm  latc  dcclarans  caut 
Boliius  ti:.de  Banuit.Iofcph.Ludo.in 
dccif  Pcruldccif  1 1  .nu.7.&  fcq.Quia 
exquo  ftatutum  vuh  baQilituin  impa- 
ncotfcndi  &  occidi ,  cenfctur  cos  fc- 
ciftc  lanquaro  rcbcUcs  &  dithdatos  ia 
tcrritoriobannicntium,idcoq;tanqua 
rcbJlcs  &  ditfidati  (iunt  omnino  & 
ipfb  iure  incapaccs  bononim,  &  nullo 
pad^opofsunt  quicquam  acquircrc  in 
tcrritorio  baniiicntium.  Scd  quicquid 
dicant  fupradidi  do^orcs  reuera  ina- 
gis  cominunis  cft  Dodorum  fcntcn- 
tia,qti6d  indiftindebanuitus  non  per 
dit  bcncticia iuris  communis,&  facuJ^ 
tatcm  fucccdcndt  dc  iurc  communi : 
Scd  tantum  bcucBcia  indudtaa  ftatu- 
tis  indudis  a  ciuitatc banaicntc^  vt  ftr 
mant  dodorcs  laudati  pcr  Clarum ,  & 
^  iit  magis  communis  tciiatur  Ar>g  f »  . 
Ailnftit.  Q^ibus  mod.  ius  pairiar  por 
tcft.foluitur,  fubdcnsabcanon  clicre 
ccdendnm,qucm  rct(.ri&  ftquitur  ibi 
luaQ  .  Sbbxicidcvvcin,^.  Cum  autcin 
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Bn.l  j.  &  magis  communcm  cffc  fcri- 
ptoriim  fcntcntjaartcrit  Hicr.  Alban. 
conf.S.nu.iS.  ^  patct  cxauthoritati- 
bus  rclatis  pcr  Hypol.dcMarfiLprad* 
crim.$,aggrcdior,nu.ioo. 
j  Vcrum  tn  cft,qudd  fi  ihtutum  non 
tantu  pcrmittcrct  impuncoccidi  ban- 
nitumjfcd  poncrct  cum  cxtra  omncm 
protc&ioncm  iuris  communis,  quod 
tuncomnino  ntincapax^&  non  gju- 
dcat  iuris  communis  bcncBcioin  tcr- 
ritorio^  a  quo  bannitus  clt  j  Ita  flnc 
difficultatc  omncs  Dod.  condudcrc 
dicit  Ludo.  Catusd.conf.  ioj.nu.6, 
vcrr.alius  cfl  cafus. 


Qiu^toNona. 

S  V  M  M  ^  \1 

I    ^AnUgatwn  feruo  proprio  >aleat.& 

X  .tftto  ad  alimcnta. 
j    i^fl!  in  fratribus  mcndic>mtibus, 

I  /^Vxro  an  legatum  fcruo  proprto 
V^-.li<5lum  valcat?  Rcfp  Commii- 
nis  eitopinio,  tak-icgatum  linelibcr- 
tat c  non  valt:rc,quia proprium  no  po- 
tcft  hAbcrc  ,  ncc  ci  c^uzntur  obligatio 
Yclaftiojfcd  hacqutrerctur,  ftatim  iri 
flret  ad  h.Trtdem ,  &  iibijpii  cflct  obli- 
gatits,rccus  1j  cuiii  libcrtateiit  t<M6t{\y 
•ijuia  virunqjicquiritur  vnomomcto. 

%'  Inttlligc  tamcn  prxdida  praficr- 
qua;n  m  Icgato  ahnicniortim  ,  illud 
cnim  valct,  vt  petatur  (altcm  officio  iii 
difts.iext.l  fi  lcg.ttarkis  i.rt.dcleg. 
j.Communcmdicit  Gomez.ci.. hb» 

^      Ex  qr.o  infcnur  ficet  fratribus  mi- 
-noribus^vclahjs  q^ii  non  pofTunt  ha- 
'berepropriuin  Icgari  Don  poi&it,vt  di- 
xi  fupra  q-  tamcn  aUmeatorum.  caufa 
rclinqui  pdftc.  tta  tenct  Bart.d.  Kfcriio 
.altcno.  &  communem  dicit  Gomcz. 
citato  loco» 


egatum.  /7. 

s  y  M  M  u  \  i  y  Mi 

«  deporiato  legari  pofsit. 

QVarro  an  dcportato  Icgatum  rc- 
hnquipofsit?  Rcfpond.  quod 
jnon,  quia  fucccfsionis  &  tcfta- 
mcnti  adiuc  &  pafstuc  fit  incapax  ,  vt 
hzrcditas  (Ibi  dclara,dtfcratur  ahjs  in 
ftitutis  jvcl  vcnicniibus  ab  intcftato, 
acfi  dcportatus  inftitutus  vcl  ci  quid 
rclidum  non  effct.  &qu6d  iftis  omni 
iurc  tcftamcnti  vcl  codicillorum  a&  f 
ua  vclpatsiua,  faftio  ncgatur.dint  co- 
muiumopinioncm  Fcrnand.  Vaft]ut.' 
dcfucccfs.progrcfj  2.nu.  15.  &: 
&  fcq.&  prarfat  libr.  i .  eadcm  par.niK 
I  Sd.Capra  rrad.Rcg.Rcg.  i  oa.num. 
loj.  cummultis  fcq.  &  171.  &  172'. 
quosrcfcrt  Burfat.conf^^S.  num.  27, 
vcrf  acccdatj,  volura.  i  Oarus  §.  tcfta.- 
mcntum,q.2i.&  a^.Vidc  quacdixiid 
fra  .^.icftamcntum. 

Qmpo  Vndecima. 

ex  commuMifuto  Ugaripoftit,, 

QVarro  itcm,  An  cvcommnnica^  ' 
tuskgata  canerc  pofsit.  Vide  - 
S\^x  dixi  infra^  uftamcntum, 
q.  An  cxccMTimumcatus  hobcat  tcftar- 
mciiti  fa<flionon. 

Et  nota  gencraIitcr,q\iod  qtjj  tc/Va- 
mcntLim  f  1.  crc  noa  poir>.int,nec  Ic- 
gata  qiToq.ic  rclriiqucrc  pafsmr  ,  & 
ccoiurj,  iliis  ,qui»*x  tcftamtmto  acci- 
pcrcprohibcutur^nihi!  Icgari  poteft„ 
Tt  noiantomncsdi^i.K  fciendmn^ft 
delcg.  i.dc  quo  vidc  infra^.teftamci». 
tum, 

q^acftio 


^  MicliacllsCra 

Qudftio  Dtiodecima . 

t    ^pmHerfttati  legaripofsit, 
a        coUcgio  illicuo. 

QVarro  mimjuid  ficut  ^articulari 
^pcrfbna:  ita  cft  viiiucrlitati,villf , 
vcl  ciuitati  pofsit  Icgatum  rclincjui  ? 
Rcfpond.quod  fic,  non  faltcm  expref- 
fcjfcd  etiam  tacitc,  vt  fj  quislcgct  mil- 
lc  pro  educandis  pucris  paupcribus 
vcl  maritandis  virginibus ,  vcl  fcliola 
puWicacrigcnda.  talc  namqjicgatum 
valct.ita  tcnct  glof  ord.  I.  fi  quid  rcli- 
ftum.ff.delcg.  i  .ibiBart.  Bald  Paul.dc 
Caftr.&  communitcr  Dod.glof.  I.  Ic- 
jgatum.fF.de  vfufrud.  lcg.  &:  hanc  clTc 
communcm  opinioncm  tcftatur  Co- 
mcz.lib.i  .cap.r  2.nu.5. 

^cd  quid  in  collcgio  illicito  nun- 
■<jmd  ciicgari  pofsit  ?  Rcfp.  quod  iion. 
ita  tcnct  Bar.I.  i.ff.dc  Icg.  i.&l  hanc  di 
cit  clfccommicm  opinioncm  ibi  Alcx. 
nu.a  Jaf.nu.^^.Socin.nu.  6.Ripa nu. 
lo.quos  rcfcrtFcrnand.Vaf.dciucujf. 
progrcfs.Iib.  j  .^. : .  nu.  2  «• 

Qu^poXJIL 

SF  MM^BJA, 

I  Qtu  pofsint^auati  adkgata  prjeflanda. 
3         pater  &  dominus  Jilio    feruo  injii- 

tutis  grauari  pofsint. 
^    ilwd  ifi  hxrede  hxredis.nu.  4* 

5  •/fi  a  fublinutolegari  pofsit. 

6  Jtn  fuicedentesab  mtejlato  grauari  pof- 

fint. 

7  ^n  omnis  qui  habet  commodum  a  t^ar 

tore  pojsit  grauari, 

SVcccfsiuc  minc  quxro  cjui  pofsint 
grauari  ad  lcgatum  prjertandum  ? 
Rctpond.  Grauari  pofluntijj  quibus 
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aliquid  datur.tcxt.in  I.quidam.^.fin.flF 
dc  lcg.  I  .Et  hoc  quidcm  non  habct  du- 
bium  in  ijs,  qui  immcdiatc  a  defunAo 
accipiifnt, vt  hatrcs. 

2  Scd  quidin  coqui  pcr  alium  capit 
&  obliquc  fcntit  commodum  ex  difpo 
fitione  tcftatoris,vt  patcr ,  Dominus, 
quiperfilium  &  fcruum  a  dcfundo 
inftitutum  acquirunt  ?  Rcfpond.Parif 
tcr  hos  quoquc  grauari  poffc  Iceatis. 
ita  tencnt  omncs  Dod.  d.I.cum  hliofa 
mil.ft.  dc  IcgaM .  vt  ibid.  afferit  Anto. 
Baucr,  nu.  5  &  nu.  1 1 5 .  ita  quoquc  di- 
-citomncs  tencrcSocin.  ibidcm.  num. 
l^.Qihiaipftaliquali  iudicio teftatori» 
vocati  vidcntur.Bar.d.I.cum  filiofam, 
.&  cnm  co  tranfcunt  magis  communi- 
tcr  Do6l.vt dicit  Socin.  ibid.nu.  i  j.in 
prin.&  I  .par.glo.nu.s  i  .&  fcq.Quin- 
imo  illa  Icgata  &  fidcicommiiu/ricct 
infpcdo  verborum  rigorc  non  dcbcan 
tur  d  filio  vcl  fcruo  ;  Tamcn  attcnto 
cffcdu  &  mcntc ,  dcbcniur  cxperfona 
illorum,  &  illis  iniunda  cciifcntur.  ita 
<ommuTiitcr  Dod.  tranfirc  dicit  Ba- 
ucr.d.I.cum  filiofamilaiu.yp.Socin.i. 
par.glof  nu.2  0. 

3  Scd  nunquid  harrcslia?rcdis  grauari 
pofsit ad  Icgatum  prarftandnm  ?  Rcfp. 
•Qupdfi  iniunftum  fucrit  Icgatum  hx 
Tcdi  harrcdisfub  gcncrali,  vcl  appclla»- 
■tiuo  nominc,Iegatum  valct.tcx.I.fi  fc* 
cit.ff.^clcg.     &  in  hoc  concordant 
omncs,  vt  dicit  Soc.d.Rcpct.l.cura  fi- 
lio.nu.iJd.glo.i.hanc  dicit communc 
ibi  Bolog.nu.  74.  Communcm  quoq; 
dicitBancr.nu.i^.NamSi:  hi  vidcntur 
habcrccx  quodam  tcftatoris  iudicio: 
curaTi«rcs  vcllegatarius  ncccnariofit 
habiturus  hxredcm,in  qucm  bona  fua 
tranfibunt,vt  voluit  glol.communiter 
approb.l.fed  ctfi  fic,in  fi.ff.dclcg.^.fc- 
cundumSocd.i.par.gIo.nu.<>6.Vndc 
rrclinqucndo  hzrcdi  vidctur  quoq;h^ 

rcdtbus  cius  rclinqucrc,cii  cis  pcr  fub- 
ftitutioncm  alias  potuiffct  admittcre* 
Si  vcro  haercs  ha:rcdisjvci  k-gatarij 

proprio 
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proprio  nomlnc  grauatus  fucrit ,  vt  fi 
Titio  inftituto  harrcdc  dixcro,  fi  Scius 
fucrit  hxrcs  dcccm  Ciio  dct,  fi  fuccc- 
datTitioScius  ^non  tcnebirurad  dc- 
ccm.tcxt.cn;  fccundum  omncs  Doc. 
d.  I.  (cd  ctdfic^dc  lc^.  Quiaquod 
fucccdit,non  cx  iudicio  mco,fcd  fortu 
nacucnit,vtdicitSoc.vbi  fupra  n.  69, 

Scd  quid  fi  fub  nominc  harredis  pro 
prio  grauetur  illc,  qui  fit  harrcdi  vcrifi 
militcr  fucccfTurus  ,vtfi  Cclfus  filius 
tuus  hxrcSjdccc  dabit?Rcfp.Pct.dc  Bc 
Tut.tenct  talc Icgatu  vcl  fidcicomilfum 
valcre,fcd  contrarium  dicit  laf.in  d.  1. 
cum  filio,poft  Soc.&  hiccft  comunis 
DD.firntctia  vt  aficrit  Maria.Soc.Iun. 
Rcpct.d.l.cum  filio.nu.72.  Quiagra* 
uatus  proprio  nominc  quicunquc  fit^ 
oonvidctur  grauart  intuitu  honoris 
&  commodi  ab  ipfo  tcftatorc  in  ipfum 
defccndcntLs^fcd  d  primo  hacrcdc  con- 
fcrcndijidco  iniundum  a  tcftatore  o- 
nus  valcrcnon  dcbct. 

Scdopinio  Pctri  bcnignior  &  pro- 
babilior  effc  vidctur^aiiam  ctiampro- 
bat  Soc.Iun.d.r.cum  hliofamil.nu.  71. 
acquccnimhoc  cafuiudicium  tcltato- 
ris  concurrit,ac  in  priccdcnti.  Sicut 
cnim  vcrifianilc  cft  ha:rcdem  habituru. 
fucccflbrcs  i  ita  vcrifnmlc  cft  fiiiii  ci 
(ucccfl\irum,itaquc  iudicium  tcftato- 
ris  cft  vt  ipfc  habcat ,  hanc  (entcntiam 
fcquitur  Bolog.ibid.&  iia  habcs  cx  prj 
diCtis  ctia  hxrcdcs  illonim  quibus  ali. 
quid  datu rjCrauari, fi  no  fortuiti  fint^ 
icdcerta  voluutaLc  dcfundi  han-cdcs. 
fiunt. 

Qujro  an  a  fiibftituto  Icgari  posfitf 
Rcfp.Siibftitutu  grau.iripofic.  tcx.I.  fi 
cadc.ff.fi  quis  onuir.caula  tcftamcnti. 

Scdquid  ih  fubftituto>  filij  cxharro- 
dati }  Rcf^.Communis  cft  Dod.  fcn- 
tcntiaquod  grauarinoposfit^etiamfi 
cxhscrcdato  ccrtarcscllct  Icgata,  &  in 
Utafubftitutus^quamuis  ipic  cxha:rc- 
datus  in  coquodlcgatum  cft  gnuart 
j^sfic»  iu  coauxuimccir  tcacrc  Do^ 


egatum» 

dicitlo.Borog.d.l.fifinofamil.nu.  5  y, 
In  rationc  inucnienda  mire  fc  torquet 
I>oCt.  tandcm  (pccialc  cfie  quidam  af- 
fcucrarunt,nec  polfc  rationem  concln 
dcntem  asfignari.Bar.&  magis  comu- 
nitcr  Dod.  vt  dicit  Baucr.d.l.cum  filio 
nu.2o.&  ibi  Socan  gl.  i.par.nu.4}. 
cit  qudddchoccommunisvoxlurifta. 
rumincrcbuit. 
6      Quarro  nunquid  ctiam  fuccedentcft 
ab  intcftato  grauari  posfint  ad  lcgata 
prarftanda  ?  Rcfp.quod  fic.tcx.  1. 1. 
fcicndum.dclcg.j.  Quianon  tantura. 
grauari  potcft,qui  iudicio  tcftatoris  alc 
quid  habiturus  dcbonis  fiiis  fi  id  fiat 
conferendo,fi:d  ctiam  non  adimcndo» 
Nam  tacitc  cish.xrcditatcmrclinque- 
rc  vidctur.  £t  bocdicitindubitatuin 
his,qui  iurc  ciuili  fuccc*dut,vcl  fucccdc  . 
rc  pofl"unt.Soc.Iun.d.Lcii  filiofam.nu. 
76.Vcrf.hocindubitatum  cft.  Scddu- 
bium,fi  quisiurcpractorio  tantumvOii  „ 
catus  fit^an  is  grauaripofsit,&  gIo.l.  i. 
$.2.Vcrf  vclmaximcdc  coIlat.bono.tc 
nct  quod  u6.  quam  fcquitur  Bal.Rub. 
C.quiadmitti^q.5 .  AJcx.  inapoftil.  ad  - 
Bari.d.vcrf.vcl  maximc.Ang.d.l.cunk  ^ 
filio.  quia  non  vidcntur  vocati  exvo-  - 
lunutcdcfLindL&hancfcntcntiamdi  •< 
cit  vidcri  communioccm Soc.d..  Lcum 
filio.numcr.fcptuagcfimofcptimo.Scd. 
contrarium  tcnct  Bar.  d.1.  i .  &  fcqui--.  ^ 
turlmol  l.fiTitio,$.Iurianus,ff  dclcg» 
2.Socin.Iumor  d.l.  cumfilio.Quia  is. 
qui  ab  intcftato  dcccdit^ei  quiiurc  prg  ^ 
torio  (otummodo^vocatus  eft^tacitc 
dicitur  haircditatcm  rclincjucrc,  &  itai 
difpoiKTC  dc  bcMiis  fiiis ,  licut  loc  di- 
{ponit,ncc  diucrfiimin  bonorum  poP-  ^ 
Krsiionc  quamhircditatcftatuciulun* 
crt.Iafbn  I.fiTitio, not.^2.  dejcg.  i.& 
hxc  fiintcntia  vcrior  cft^&  pra:di6tanw  . 
gloflam  communitcr  rcprcncndi  dicit 
Bolog.d.I.cura  filiojium.nonagcfimo 
tcrtio. 

j     Quxra  cdam  iuxta.  prardiSa  an  hoc 
c^uoa  duilcgatis.  grouAri  ^odc  cum^ 

cui 
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cuialiquiddatur  ,anhabcat  locum  in 
«juocunquc  commodo  ctiam  ,  quod 
quis  habct  cx  tcftamcnto  ?  Rcfp.  quod 
iion,fcd  pccuniario  tantum.  Namq;  fi 
lcgatum  non  continct  commodum  pc 
cuniariu  ,  vtputalibertatisvc!  iurispa 
tronatusjlcgatarius  grauari  no  potcft. 
tcx.l.planc.rt.de  Icgat.  r  .$.B.&  ita  com 
munitcr  tcnctur,vt  dicit  Bulog.d.I.  cu 
iilio.nu.44.idem  Baucr. ibid.  nu.  22. 
Soc.in  t.par  gl.num.i  r.  Quia  vtquis 
grauari  posfit^dcbctquid  limilc  cxtc- 
lcamcntoconfcquicommunitcr  Doc. 
YtaitBolog.ibid. 

Qu^po  XII II. 

i  f^fff pta^na  tejhtoris  iegjripotcfl. 
1       res  alicna  ignorantcr  -pcl fcicntcr  lcgari 
poffit. 

^  Hoc proceditft  extranco  fit  lcgatumficus ft 
con(angmnco. 

4  Qutdftcrcdidit  Juam  ex  titulo  jpeciJiex- 
'  tin6lo. 

5  Quid fi  legauit  adplas  caufas. 

6  Sdentiam  allegans  probare  tenetur, 

7  Quid  in  rt  hxrcdis  itifiituti, 

8  Qrvd  fi  in  re  hxredis  habct  ius  aliquod. 

9  Uuidfi  rem  alicnam  non  haredis^m  qua  ba 

bet  iustegauerit. 
I  o  Quid  ft  teflaxor  nominauerit  exprrfi^  por- 
tionem. 

I  r  Qw/rf  fi  iiis  lUud  ftt  morte  pcrHttrufr, 
1  a  Quid  fi  ad  menfuram  relufuu, 
15  Quid  ftrei  ulicnxlegaiaparte  aliena]emit. 
Jj^Lc^atc  Emphiteuttiofiwdo  tanthttuus  te- 
fiatoris  lcgatum  cenfetur, 

1 5  Quidin  re  dotali  tegata, 

16  Uuidin  reminoris. 

1 7  Quid  in  re  ecctefix,  \ 
iS'Qfiidinrefeudali, 

ip^n  df  legato  rei  alicns  diBa  frocedantquo 
quedeiure  Canonico, 

DTdum  cft  dc  pcrfonis^qu*  quibus 
iclinqucre&  a  quibiisrclinqui,fi- 


ucquar  pcrfbn«gnuari  posfintadltfi 
gata  prarftanda  .  Nunc  vidcndurti 
dc  rcbns,quat  lcgari  poflunt:  Et  primo 
non  cft  diibium  quin  rcs  propria  tefta 
toris  lcgari  posfit.tcx.J.fi  quis  rem  fuJ. 
Inftit.dclcqat. 
2      Sed  quictin  rcaliena ,  nunqnid  illl 
quoqjlcgan  potcrit?  Rcfp.diftingucft 
du  cfr,aut  cnim  tcftator  legat  rcm  alic 
nam,fcicnsprudcnsquc,  quia  dicit  fc 
fcirc  rcm  alicnam  cfrc,&  tunc  valctlc- 
gatum,&  ha:res  cogitur  vcl  rem  cme- 
Tc,&  cam  traderc  lcgatario,vcI  cius  j fti 
mationcm  ci  foIucrCi&  fl  tradat  aftrifi 
gitur  pcriculo  eui^tionis  Aut  ignoran 
ter,&  no  valct lcj»atu,ncc  dcbctur  ^fti- 
niatio  tex.cft  in  l.cum  rcm  alicna  ,  C. 
dclcg.ibigl.  quam  dicit  communitcr 
appiobatam  Alcx.idcm  aftcrit  lo.  Di- 
led.traft.dc  artc  tcftandi,tit.  6.  Caut. 
J2.nu.2  &  communcm  dicit  elfc opi- 
nioncm  AnroniusGomcz.tracVaria. 
Rcfolut.Tom.  I  .cap.  i  i.nu.  r  j. 
5      Intclligc tarncn  hac  communcm  fi- 
tcftator  ignoranicr  lcgarct  rcm  alieni 
cxtranco:Sccus  fi  coniunfta:  pcrfon^. 
Q^iaindiftindtc  (iuefcicns fiuc  igno- 
raslcgaucritjvalct  lcgatum , & dcbctur 
vcl  rcs  vcl  cius  a:ftimatio:Quja  prxsu- 
ptio  cft  hoc  cafu  tcftatorcm  ti  fciuiflct 
cflc rcm  alicnam,nihilonunus  coniun 
&o  Icgaturum  foiflc.ita  icncnt  Doft6 
rcs  communitcr  d.I.cum  ahcnam,vt  fa 
tctur  idcmComcz.d  nu.i 
4     Scd  dubium  cft,an  idcm  fit,fi  rcfta- 
tor  tcmpor  quo  lcgatum  fccit,crcdidif 
fct  rc  ad  Cc  pcriincrc  titulo  aliquo  fpc- 
ciali,qui  tamccxtindlus  fuit,&ita  igno  ^ 
rauitrcm  nuc  amplius  ad  fcpcrtincrc? 
Rcfp.gl.l.fi  domus    I. ff.de legat.T.te 
net  qiiod  non  valcat  lcgatum  ciiam  c6 
fanguinco  fa(Sum,&  ibi  fcquitur  Bar. 
&  plurcs  alij.&  hanc  dicit  cifc  comma 
ncm  opinioncm  Cornc.confi.  j  2.  vol. 
i.Couar.a.  filius^nu,  4.  cxt.dc  tcftanf. 
Qma  cjuod  dicitur,lcgaiu  ciiam  igno- 
rantc  tcftatorc  rci  alicnsc  coniunda: 

pcr- 


rr 
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pcrfbnsralidum  cft,  proccHit,  <^uan-. 
do  fimplicitcrtcftatorolicni  rem  pro- 
priam  cfTc  crcdebat .  Sccus  G  icfpc&u 
alicuius  cauf^  cxtindfcxiflioiauit  pro 
priam  cfTc.ita  dicit  cffe  com.opi.Alcx. 
l.Si  domus^^.dc  cux^ionc ,  nu. ^ .  fiF.dc 
Jfea.  I  .Scd  ccrtc  dida  opinio  glo.  non 
eu  iHta  ^  &  contraria  fcntcntia  proba- 
bilior  videtur^non  tantum  proptcr  gc 
neralitatcm  d.l.cumalicnam ,  {cdctia^ 

Jiuiaratio^quare  contunda;  pcrfbnae 
a(^um  lcgatum  rei  alicnz  ignoranter^ 
valcat,  cft,  ouia attcnta  coniundione, 
verifimiic  cft,  quodfi  camalicnam  fci- 
uiiTct,  lcgaflct^,  vt  tradunt  omnes,  harc 
autcm  rutio  habct  locu  ftuc  putaucric 
cam  fua  cx  caula  nuila^nuc  ex  caufa  va- 
lida.idco  (cmpcr  dcbct  valcrc  Icgatum. 

Scd  quid  j  ii  tcflator  alicnam,quam 
fuam  cfTc  putabat,  lcgauitad  pias  cau- 
faszAn  Talcatlcgaium  ?  Rcfp.  glof.d.c. 
filius.  tcnct  talclcgatum  ctiam  buorc 
piz  cau(x  non  valcre,  c|uan\  (cquitur 
ibi  Hofticn,&  plurcsahj.  Scdcontra- 
rium  docuit  fial.Rcpct.l.  i  C.dcfacrQ* 
fanf^.  Ecclcf.  &  hanccftccommunem 
opinioncmtcftatur  Fcrnand.Yafq.de 
fucccf.progrcf.Iibr.j.^.  27.num.41.Si 
cnim  talclcgatum  coniun<^a:perfonae 
rcli^m  valct ,  muUo  magis  Ii  animar 
tcftatoris  rcliiiquaturpd  uuod  procli- 
uior  cftc  prarfumi  debct  j  diccndu  cft. 

AducrtCj  quodin  dubio  quando  tc 
ftator  lc^auic  rcm  alicnam  ^  ncc  dixit 
fe  fcirc  alicnam  cftcj  Icgatariu  incum- 
bitonus  probandi  fcicniiam«  Quiaiii 
dubio  pra:fumttur  cum  crcdtdiftc  cftc 
rcm  fuam  propriam .  Satis  tomcn  cric 
pcr  pra:fumptionc&  &  conic<5luras  pro 
barc^nempc  (1  tcftator  rcm  il'am  uccu 
pauitabfquc  ahquo  iufto  titulo  :quo 
cafu  alicnam  fuiUc  prxfiiuiitur  :  vd  rc 
illam  a  fio  domino,  vcl  a  pupiUo cmit^ 
ita  dictt  in  di<^  Ucum  aUcuam^Ialbn 
hanc  efle  comuncm  opinioncm  JVndr. 
Barbat.d.cap.  tiUus.numc.il»  Cquot. 
nu.  I  .cxu  dc  tcftoiucaL  Tob.  Nouias 


conCl.jy.nu.^.  Eandem communcm 
enunciat  Fcrnand.  Vafqui.dcfucccC 
progref.Iibr.j.^.  a7.nu.40.  facic^qd 
craditur^ea  quar  ab  animo  noftro  pcn- 
dcAt  ^  nifi  per  declarationcm  noftram 
vcre  probari  non  poffc :  alias  praffum» 
ptioncs  &  conic<5turas  fufficcrc.glof  F. 
intcr  Stipul.^.  i  .ff.dc  vcrb.oblig.quam 
communiter  approbaum  dicic  idem 
Va(q.d.$.i7.nu.40. 

7  Quatro  itcm,fi  res  aliena  fucrit  h«- 
redis  inftituti,  nunquid  dtftindio  fu- 
pradi(5ia  (cientia:  &  ignorantix  cric  nc 
ccflaria?  Rcfpond.quod  non  :Scd  lc- 
gatum  valct  omninojfiucicientcr/iuc 
ignorantcr  legaucrit  tcftator  :  Qui4 
rem  hcrcdis  licut  propriaro  Icgare  po- 
tcft.tcx.cft  I.  Vnum  cx  famiUa.^-fi  rc* 
ff.dclcgat.  x.ibinot.  glof  &  fcquitur 
Bar.  &  hanc  clfc  communcm  Do<fto- 
rum  opintoncm  dicit  Antonius  Go- 
mcz.trad.  Variar.  Rcfolut.  d.  cap.  12» 
aum.14. 

8  Qu;<l  autcm  fi  tcftator  in  rc  legat* 
h^rcdis  habcat  oliquod  ius  vcl  partcin 
rci  j  Annc  valcbit  lcgatum  quo  ad  to- 
tim  rcm  ?  Rtfpond.  quod  lic.  iutc- 
net  Bartainl.ciim  fiUus.^.  Dominus^ 
pcr  illuin  tcxt.  de  lcga.  2.  Roma.  fing. 
a  57.7?3.Anchor.&  Imol.d.f.Domi- 
nus,num.i8.Corn.coniil.8^.vol2.& 
cft  commufiis  opinio  vc  dicit  RipaU 
Ctrui  eIc<ftionc.$  fin.ou.i  i^.dcUg.i» 
Quamuisipfcdubitct:ScdBArc.  opi- 
juoncm  comniuncm  cftcaflcricquo<][j 
^  probatCouarul.c.fJtu&.  nu.j. 

9  Quaerociiam.fiquis  (cicnsrcmaltc 
nam  nmpliciter  Icgat  ,  in  qua  habct 
ius  aliquod^  vcl  partcni  aUquam  „  aix 
totam  rcm  vel  zftimactonem  icgafTc 
vtdccur  ?  Rcfpond.  quod  lantiun  par- 
^cmtlLunvd  illud  ius.quod  ipfcha" 
bcL,lcgalTc  cciifeturj,  non  Jicnnm^iXQQ 
irius  a:ftimattoncin.tcx.  cft  h  lcrui  tlc 
^onc.  $.  feruus.  If.  dc lcg.  1.  &  tbi  tc-* 
ncc  glof.  B  Albcr.  Bald.  Aagcl  Pauh 
d<i  CaftrJ[m<iLAlcxaAd.IaCjUi.occlQC^ 
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Dcc.hanc  communcm  dicit  eflc^bpi-» 
tiioncm  Anto.  Gomez  d.cap.  I2.  nu. 
15.  BcacJ.  cap.ira»^.  Rcg.  Rcg  105.' 
nu.  lo.  Zjf.l.ciuod  in  rcruin.&  nu.fv 
ff.dc  lcg.  r  .Tom.  i .  Eandcm  dicirclfc 
communcm  loan.Sncidcvvcin.^.non 
folum.inftit.dc  Icg  num.4.  £t  hoc  in- 
tcUigc  proccdcrc  ,  ctiamfi  non  habcat 
Jusformaliccr  (^uxfitum  dc  prxfcntt  ^ 
(ed  dcbicum  fub  (pe  probabili :  (ecus 
fi  fub  fpc  inccrca,  vt  fi  quis  lcgcc  altcri 
rcm,quam  fcit  libi  lcgatum  d  tcrtio. 
glof.i  fcruum  filij  ff.  dclcg.i.fc-quicur 
ibi  Barc.Paul.  dc  Caftr.&  communcm 
(dicit  opinioncm  Gomcz  di<ft.cap.  1 2. 
nu.15. 

10  Itcm  procedit  ctiam  fi  rcftatorno- 
minauciit  portioncm,  vt  fi  dixcrit  lc- 
go  dimidiam  fundi  Corncliam  ;cum 
tantum  dimidium  dunidiz  habcat:  no 
cnim  dcbctur  tota  rcs ,  (cd  parj  c]uam 
habuit  tcftator  :  quia  lus  quod  habct 
in  partcdimidialcgaflciantum  ccnfc- 
fur,  itatcnct  Bar.d.l  Ccruielcdionc^. 
tiim  fundiis/].  J  .&  ibi  Ripa  dicit  hanc 
cflccommjucm  opinioncm  nu.15. 

If  •  Sccus  tamen , n  tcftator  rcUcjuitad 
mcnfunm,vtIcgo  dcccm  iugcra  terra; 
cx  tali  fundo ,  vcl  lcgo  mca  dcccm  iu- 
gcra  icrrx,quia  intcgra  dcbcntur,licct 
ipfc  noM  iiabcat  tot  iugcra.  ita  tcncl 
B.d.l.  Hruiclcttione.  §.  cum  Yundus. 
nu.5.  ff,  dc  lc^.  I ;  ibi  communem  dicit 
opinioncm  Rip.nu.i  5. 

Prafdida  proccdunt  fine  dubio, 
quandoius  habct  duraturum  tcftator, 
vt  ius  rcdimcndi  rcm  obligaiam  cum 
pafto  rcdimcndi,c]uod  ius  ad  hxrcdcs 
franfmittitur  ,  vt  communitcr  tcncri 
traditCagnol.l  2.  cjuxft.2.princ.  nu. 
4J .  C.  de  p8ft.  intcr  Empt.&  Vcndit. 
qucm  rcl-crt  lofeph.  Ludo.  in  dcci^ 
Caufar.Pcrulin.dccif.  zj.nu.  {9. 
I  2  Scd  qiiid  ii  talcs  ius ,  quod  habct  in 
reahcna  fcicntcr  lcgata,  fit  morrcpc- 
riturum,  vtputa  vfustru<5tus  j  An  tan- 
tum  illud  lcgato  comprchcudctur  ? 


Refpoiui.qnod  ficvnExocUam  tot4  rei; 
necdcbcturarftimario.ica  tcnct  BarCa 
hquod  in  rerura.$.  i  .ft.dcic^,!.  fcqui- 
turibiAlcxaiid.dL  UC.  Bafd.l.  1.  C.dc 
Cicrofin.ccclcf  Alcxandcr  confil.  19^ 
volum.  fcxto.&cft  communis  opinio 
Tt  aftcrit  fecutus  camCorn.conliI.8|^ 
volum.  a.  &idcm  firmat  Iaf.d;$.  z. 
idcm  [a(bn  conill.  1 09.  volum.  1 .  Soc. 
lunior  confil.  74.  num.  28.  volum.  r» ' 
hanc  quoquc  communcm  dicit  Zaf. 
d.Lquod  in  rcrum.AntoniuiGomcz. 
d.cap.i  x.nu.  i  5.&  Couar.d.  c.  filius. 
nu.  ^.£t  inteliigc  non  cantum  fi  crrO'^ 
rc  iuris  putauit  tolis  lcgati  vfumfrU'* 
ftum  mortc  fua  non  pcriturnm  ,  fcd 
ctiamfi  pcriturum  fi;tcl>at.  Namque 
tunc  ctiam  proprictatcm  lcgaftcnon 
vidctur.communcm  firmat  Vafqui.  li. 
5.dc  fucccf.progrcf.$.2  7.1icct  iplc  con 
trarium  vclit,  &  priorcm  magis  com* 
muncm  cifc  ipfc  tcftatur  in  Ubr.  j .  de 
fuccc(s.  Crcat.$.i?.nu.49. 

Scd  ccrtc  ha:c  comunis  opinio  non 
vidctur  tuta,  &  vidctur  vcrior  contrar 
ria  fcntcntia,  quod  tcftator  firicns  rcm 
alicnaui,&  ius  fuum  non  duraturum  , 
pr^fumitur  ipfam  rcm  alicnam  icgaifc. 
Scdacommuni  non  rcccdas. 

Item  proccdit  hoc  etiam  ,  fi  lcga» 
tumfaCtum  fit  confiinguinco,vclcon* 
iundbi*  pcrfonx.  ita  communitcr  rc- 
ccptum  ait  idcm  Socin.Iunior  d.con> 
fil.74.nuinc.74.Iafon.  dn^t.l.quod  in 
rcrum,§.  i.  not.i.  Gomez.  d.cap.  la; 
num.  I  5. 

1 5  •  Quxro  itcm  ,  qnid  fi  tcftator  rci 
alienx  Icgatx  (licntcr  partcm  alicnam 
cmat  vd  alio  titulo  cofcquatur , Nun- 
quidtota  dcbctur  ?  Rc/pond.  Iii  hac 
q.diftingucndi  funt  cafus,  Aut  tefta- 
tor  fecit  mcntioncm  dominij :  vcl  lu* 
ris  fui  cu  adicdtioiie  pronominis  mca^ 
vtlcgo  rem  mcam  vci  ius  mcum,&  fo- 
lum  ccnfctur  lcgaflepartcm,quam  ha- 
bct  tcmporc  teftamcnti,  ncc  dcbctur 
toUv  vcl  pars  poftcaacquihu  velrc* 

dcmpta. 
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«lcmpta.ita  tcnet  Bar.d.I.reruielc^io- 
Bc.^.cum  fundus.nf.dc  lc^.  4 .  &  ibi  di- 
citcfre  communcm  opinioncm  Fran. 
Ripa.&ibi.$.  Labco.communirsimam 
dicit  Zar.nu.5. 
1 4    IntcUigunt  tamen  quida  hanc  con- 
clufionemjnih  pars  ahcna  cx  caufa  nc 
ce^Tariarit  rcdcmpta  Namtunc  cedit 
Jcgaco  cciam  fi  tcftator  dixcrit  «  rcm 
mcam.  ita  voluit  lacob.  dc  Arct.  Bart. 
laf.d.^.cum  tundum.Scd  Bald.  Pau.de 
Caftr.&  alij  tcncnt  contrarium,  cjuod 
fcilicct  hxrcs  non  tcncatur  totum  fun 
dumprxftare  Icgatario  >  ctiam  foluto 
prctio  partis  nccciiario  ftbi  adiudica- 
XX  ,  pcr  iudicium  diuifbriumputa^vcl 
aliomodo  acquifitz.  hanc  dicitcom- 
jnunemcffc  opmionem  Ripa  &:pro- 
bac,nu.  i  z.&  AJcx.dicit,  quod  iicip(a 
veritas.di6l.$.  cum  fuodum.  Autfim- 
plicitcr  tcftator  lcgauit  rcm  talan  non 
dicendo  mcam  vcl  ius  mcum ,  &,  tunc 
cenfctur  lcgaircctiam  partcm  focijpo- 
ftca  rcdcmptamjvcl  quoquo  cituloac-» 
quificam.icatcnct  glof.  d.$.  cumfun^* 
<lumj&  fcquitur  Bar.&  Dod.ibt.hanc 
dicit  eflc  communcm  opiuioncm  Rtp. 
ibid.num.  1  2.  Iicct  contrariuin  ccncat 
Alcx.  itaDoft.  comunitcr  cencrc  inl. 
fcruum  filij.ft  dc  lcgat.i.allcric  Anto. 
jGomca;d.c.i2.nu.  15. 
1  j-    Porro  aducrtc,c^udd  dixi,  rei  alicn^ 
iticnter  lcgatum  valcrc,vcrum  cflc ,Si 
rcs  cft  talis  c^ua?  in  commcrcio  homi- 
num  eft  ,  id  cft ,  c^ux  dominio  nuliro  ' 
fubi jci  potciij  licct  non  fit  m  commcr* 
cio  hzrcdis  vel  Icgatari j :  Sccus  c^uan- 
do  rcs  lcgata  non  eil  in  communi  com 
mcrciojVtcft  quaiido  lcgatur  rcs  (a- 
cr»  vel  pubUca  ,  vcl  c^uando  proptcr 
«lifficuliaccm  coinparan  non  putcft^ 
Ycl  rcs  qux  non  poflunc  ahcnari  iine 
principis  conicnlu :  Non  ciiim  dicun 
tur  efTc  iivgcQcrali  vcl  communi  com» 
mcrcio-x  cjuo  fic  vtquando  Icgancur^ 
lcgatum  non  valcat,in  tantum,vtctia 
HOQ  dcbcai^r  a:ilnnatio  ;  ita  ccqcac  1 
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communiterDoftd^.conftatjVCdicit 
Pari  f  co  n  fi  1. 7.  n  u.  I  s  >  &  fctj. 

Vndcqu«ro,an  Icgatum  rci  aliciut 
qux  dotalis  eft  ^  &  ita  limplicicer  alic- 
nari  non  potcft,fcicntcr  rcli^nm  va- 
Icat  ?  Rcfpond.  quod  fic ,  quoad  arfti- 
mationcm^  quia  cft  in  coinmuni  com- 
mcrcio  ,  licct  illa  c^ualitas  adiit  cjuod 
alicnari  non  pofsic.  vc  cft  communis 
Dod.opinio ,  ita  tcnct  Paul.dc  Cailr, 
AIcx.  Aret.  &  laf  I.  apud  lulianum, §, 
conftat,dc  Jcg.  i.Bald.  noud.  dcdotc, 
par.y.num.  22.  Scd  contrarium  tcnct 
gl.l.dotalcm.fl.uc  tcftam.mihta.c]uam 
tamen  communitcr  rcprobari  aflcrunt 
Alcx.&Iaf  d.$.conftat.&priorcm  opi 
nionein  cifccommuncm  ciicitFortun, 
Gar2ia.in  trad.dc  Vltim.finc  illat  1  2, 
&  communitcr  tcnerc  Do<5t.dicii  Zai^ 
l.cum  fcruu.s.^.coilat.lf.deleg.i.n.ij. 

1 6  Scd  quid  in  rcbus  minorum  ,  quat 
fincccrta  folcnnitatcalienari  u6  poi^ 
funt  ?  Rcip.  Rc^te  legari  polTc  ab  co, 
qui  carum  doiuinium  non  habcr,c|uo 
adjeilimationcin .  Quia  fuiu  in  com- 
muni  <»mmcrcio  hominum^licctiioa 
poisinc  alicnari  finc  dccrcto  iudicisit 
Vndc  fi  iudcx  dccrcuerit  rcm  poiTc  ve< 
dicauiacognita,  tunc  rcsipfa &  rcdi. 
inctur  &  prarftabitur .  Sin  iudcx  non 
dcccrnac.  fiicccdct  xftimatio.  itacon^ 
icnfiiomnium  rcccptum  affinnacCo- 
nar.d.c.filius.  nu.5. 

1 7  Qijid  in  reccclcfix  ?  Rcip.  non  va- 
lcrc  ctiam  quo  ad  xftimationcm.rcnet 
glufl.cap.ii  Epifcopus.  1 2 .q.  ^ .Paul.dc 
CaiU.I.  cuin  rcm  alicnam.  C.  dc  lcgac, 
Vbi  Philip.  Corn.hanc  partcm,&fc' 
quitur  &reccptain  appcflat,  Contra-* 
riam,  quod  quoad  xitiinationem  va< 
Icat  lcgatum.  communcm  dicit  upinio 
ncmlal.  d.lcum  alicnain  rcm.  Corn, 
conf.2  i.Ub.i.Couar.d  c.  fiUus.nu.f. 
laf  I.apud.^.  conftat.  nu.  44.  Vaiq.  dc 
fuccef  progrcf  hb.^.  §.  27.  nu.  7.  Vidc 
infra  vcrf  prxdifta  dc  Icgato. 

8    Qu^ro  itcm  quid  in  rcbus  fcudaU- 

bus^ 
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tcnetBart§.  lurifiurandi  riliberi. 
vetC.  przdifta.  ff.  dc  opcr.  libert.  hanc 
dicit  clTc  comuncm  opinioncm  Do£l. 
rbiquc  Alcx.in  confil.ij.volum.^.IaC 
conlil.55.voI.:?.  Alcx.  conf.  I  V0I.5. 
Eandcm  dicit  communcm  idem  Alcx. 
conril.io.vol. ) .  Quia  in  tali  fcudoH- 
iius  vt  fucccdat  requiritur,vtfit  harrcs 
fecundum  communcm  opinioncm.  (i 
igitur  hcrcs  non  cft,fcudum  pctcrc  nc 
quit :  fin  autcm  hacrcs  cft  ,taftum  dc- 
funfti  impugnarc  nonpotcft.  Cxtc- 
rum  tamcn  in  tcudo  ctiam  h^rcditario 
agnatislcgando  vcl  alio  modo  Vafnl» 
lus  in  vltima  voluntatc prxiudicarc  no 
poteft:  Quia  non  rcquiritur  in  rali  fcu 
do,vtagnatus  fit  harrcs  vltimi  dcfun- 
<Si,rcd  fufiicit  ipfum  mcdiatc ,  vtl  im- 
mcdiaiccUchxrcdcm  ilhus,qui  primo 
feudum  acc^uifiuit  ,  fccundum  magis 
communem  opinioncm  Doftorumi 
vtteftatur  Parif.  c6f.2^.  nu.179.cenr. 
4.fccj.hb.  I .  Rol.  a  Vallc  conf.  i  j  .nu, 
44.  f  omo.  1  .qucm  rctcrt  Laurcnt.Kir- 
cho.in  fua  collcda  com.opin.concluC 
40.Cent.  2.  Veriorcm  &  communcra 
attcftatur  Panf  conf  65.  hb.j.  &dixi 
fupraj  harrcditas.q.12. 

Sinautcm  fucrirfcudum  fimplicitcr 
&  mcrc  h^rcditarium,vt  pro  fc  &  qui- 
bufcunquch^rcdibus  acccptum  ,  iine 
dubio  Vafallo  lcgarc  cuicunquc  Hbcrc 
pcrmittitur ,  cum  tale  fcudum  fit  tran- 
iicorium  ad  quofcunq;  hatcdcs,vt  di- 
xi  fupra  harrcditas  d.t].h.ic  dicit  cllc 
communcm  opinioncm  tran.  Ripa.i. 
«X  fado.^.fi  quiSjnu.i^.if.adScnatuf* 
conf.Trebcl.  Roland,  a  Vallc  conf.^j. 
jiu.  i^.vol.i.&  magis  communcmdi- 
citBarcSocin.coniil.io.nu.  2.  &  fcq. 
intcr  conlil.fcud.  Alciat.  confil.  i  yO, 
0<5tauia.Cachcr.dccif.  Pcdcmont.  de- 
cif  2  6.niui 8.dccif.27.  nu.  i  i.&  crc- 
briorcm  affirmat  Addit.  ad  Alcxand. 
confiLjo.incip.Quoniam,nu. I  i.vcrf. 
quibufcunquc.lib./  .Communcm  quo 
quc  dicicKubi.l.Gallus  ,$.quidam  rc- 
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dcnu.T  98.&  fcq.  Socirt.  conf.  i  o.  in- 
tcr  conf  Bruni.verf.  circa  primam.  vbi 
omncs  condudunt  tale  feudum  tran- 
firc  ad  fidcicom.&  lcgatarios.rcfcrt  8c 
late  comprobat  Bccius conf  28. nu.^. 
1 2  Circa  nrardida oritur  dubitatio,Aft 
faltcm  iltimatio  co  cafu  ,  quo  dc  fcu- 
do  Vafillus  di/poncrc  nequit,  ab  harrc 
de;pracftandafit?  Rcfpond.  Articulus 
cft  difputabiliSjSpeculat.  §.  nuncali- 
qua,vcrf.  i  y.tic.dc  locar.tcnct  legatuin 
quantumadhoc,  vt  arftimatio  dcbca- 
tur  valcrc,  fcquitur  Rainal.  in  com.c. 
Impcrialem,$.habito.Ioan.Fab.$.non 
foIum,dc  lcgat.Math.  dc  Afflift.c.  i 
prartcrcaducatus.num.90.  dcprohib. 
fcud.alic.  pcr  Fcdcr.  Nicol.Ebcrhard. 
coniil.  I  2  57.lari.vxor  patri,C.dc  legat. 
Barbat  Rubr.  dc  rcb.  EcclcC  non  alic- 
nand.  Paris.  dc  Put.  trad.  dc  rcinteg. 
fcud.f0l.r7j, 

Contrarium  vcro,qu6d  nedumfcu 
dum,fednec  iftimatio  quidcmfcudi 
rclidi  debcatur,twnct  Bald.in  1. 1 .  Icd. 
i.nu.^.C.dc  facrofan.tccI.Bal.  Aluar, 
&  Prarpofc. r.^.donarc,Aflflid.nu.u. 
Qiulitcr  olim  feud.Fran.Arct.l  apud 
lulianum.^.conftat.rt.  dclcg.j.  Tacob. 
dcS.Gcorg.Vcrf  &cum  pa<5to.Curt, 
tradt.fcud.4  par.nu.i  zd.Card.  Parif. 
confil.^.numcr.  19.  libr.  primo.&  hxc 
cftcoinmunisjvc  fatcnturDort  .illcg. 
&  mihi  magisplacct:pro  qua  facitco- 
munisBarto.  &Doct.in  d.  §  conftar, 
dcci<io,qu6d quando  rcs  lincprinci- 
pis  confcnfu  alicnari  non  potcft,  j»e- 
ncraliier  nondicitur  cflc  incommcr 
ciohominum,ita  vt  non  dcbcaturarfti 
matio,cunc.n.dcbcturarftimatiO)qua- 
do  rcs  prarftari  non  potcftcx  natura 
rci,quar  non  cft  rcgularitcr  in  commu 
ni  commcrcio  :  Scais ,  quando  cxtin- 
guiturius  ob  dcfcttum  lurislegantis. 
communcm  rcfcrt  Parif.  d.  conlil.nu. 
15.  &fi;q.Scdin  iurcclarumcft,quod 
Vafallus  non  potcft  alicnarc  fcudum 
finc  confcnfu  domini  fui ,  vt  cft  com- 

£  niunis 
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jnunis  opinio  confcqucnter  fcudum 
dicitur  non  cflc  in  communi  commcr- 
cio  :  Vndc  fi  lcgatur  non  dcbctur  cius 
aeilimatio. 

Intclligc  hanccommuncm,  vt  pro- 
ecdac  in  l^cudo  cx  pado  &  prouidcn- 
tiaifccus  in  fcudo  ii.Trcditano  Namq; 
dcbctur  xflimatio  ab  lijcrcdc.hanc  di- 
cit  cflcc6muncmCurt.Iun.conr  30. 
vol.  1  .Marin.Frcc.de  fcud.  lib.j.q.  1 1. 

Occurrit  pulclira  quxftio  &  quo- 
tidiana ,  Nunquid  vafallus  faltcmVi- 
^blitium  vcl  alimctain  rcfcudali  vxo- 
ri  fua?  poft  mortcm  rdinqucrc  pofsit  ? 
Rclpond .  Communis  &  rcccpta  cft 
Dodorum  fcntcntia,qu6d  non ,  cum 
in  illis fucccdant  mortuo  Vafillo.filij, 
ncpotcSjVel  alij  cx  tcnorc  inucftiturx, 
&  communis  cft  conclufio  fupra  fir- 
mata^quud  nulla  ordinatio  invltima 
Tolutatc  fadla  in  pr^iudicium  corum^ 
qui  cx  tcnorc  inucftitura:  fucccdcrc 
dcbcnt^  vaIcat,vnJcncc  vfumfruftum 
couftitucre  ,  vcl  alimcnta  rclinquerc  , 
autaliud  onus  imponcrc  potcft  poft 
mortcm  difpDncntis.  itatcnct  glofTa 
communitcr  ibi  pcr  omncs  fcribcntcs 
approbata.c.  1  .dc  capit.Conrad.vt  fatc 
tur  P^uI.Parifconf 99.nu.4.&  i^.Iib. 
aJatc  rcfolucns  cx  communi  pcr  to- 
tum,  Alcx.cof  I  S.fupcrprimo  dubio. 
▼olum.  5.  Eandcm  dicit  communcm 
c(fc  opinioncm  Pctr.  Pcckms  dc  tcfta- 
mcnt.coniug.lib.^.cap.d. 
34  Praedida  <ie  Icgato  rci  alienar  proco- 
duntdeiurcciuili,  fcdquid  dciurc  Ca 
nonico  ?  Rcfpond.  Glofl.  in  d.c.filius, 
in  d.Lcum  alicnam  cxiftimat  non  valc- 
rc ctiam  quo  ad  xft imationcm.hanc  Cc 
quitur  opinioncm  Imol.& Abb.d.c.fii 
lius.Abb.c  cum  cfl'cs.num.i9.Alcx.& 
laf  in  d.Lcum  alicnam ,  Roma.auth.fi~ 
militcr  C.ad  l.taIcid.Scd  cam  commu» 
nitcr  rcprobari  aflcnt  Corn.confi.5  z. 
vol.  1 .  &  qiiod  imo  intcr  tus  Canoni- 
cum&ciuilc  nullafit  in  hocdiflcrcn- 
tia  tcnct  C}  n.Salic.  Paul.dc  Caftr.dX 


cum  alicnam .  Aduerte  quod  dccifi* 
quacftionis  pcndct  ab  inrcllc<5^u  d.c.fi 
lius  .  Quidam  cnimcxiftimant  hocc. 
proccdcrc  tantum  in  rcalicna  ccclcfif, 
vt  Icgatum  non  habcat  cftcdum  ctiam 
quo  adarftimationcm.glof.  c.fi  cpifco- 
pus,i2.q.s.&  tcnci  Innoc.  Anchora. 
&  ImoLd.c.filius.  fcquitur  Ikr. Albcr. 
I.apud  Iulianu.$  conirat  dc  lcg.  1  .hanc 
cocm  dicit  Cornc.  d.  I.  cum  alicnom  « 
Scd  contrarium  ,  quod  ctiam  lcgatum 
rci  Ecclcfia:  alicna:  a  tcftarorc  fcicnter 
fa<5ium  validum  fit ,  quoad  xftimatio- 
ncm,tcnct  Hofticnfis  Abb.liarb.d.c. 
filius,  Abb.d.c.cum  dfcs.nu.  i  B,  Alcx. 
&Ijfnu.44.d.$.conftat.  Vbidicithac 
cflc  communcm  opinioncm  apudiu- 
risciuihs  prok-florcs,  &  priorcmnon 
cfle  communcm  cxiftimat  Couar.d.c. 
cum  filius.nu.^.Nam  in  d.cJilius  fura 
mus  Pontifcx  vult  tantum^netcgata.. 
rius,iauitoDomino,rciincat  rcm  iega 
tam  pra:tcxtulcgati,non  autcm  prohi 
bctabhzrcdc  pctcrc  3:ftimationcm,& 
hanc  dicit  cflc  cominuncm  Corn,con£ 
3  2.V0I.1 .  Couar.d.c.  filius. 

i       rdeat  legatum  rei  dteri  obligatt, 
a  Qitid ji  res fn  obligata pro  xqkiualete  preti», 

i  Vxro  itcm ,  an  valcat  Icgatum  rei 
V^altcri  obligatac  ?  Rcfp ,  Diftin* 
guendum  cft,  Aut cnim fciuit  tcftator 
rcm,  quam  lcgauit  cfle  obligatam^vcl 
hYpothccatam,&  abfq;  dubio  hxres  te 
ncturIuerc;Autignorauit,&  tum  Icga 
tanuslucrc  tcnctur  nifi  pcrlbnx  con- 
iunftac  Icgatafit  res^ita  vt  prarfumptio 
fit  teftatorcm  ctiam  fi  fciuiflct  lcgatu- 
nim  fuiflc.tex.cft  I.fires  obligata,tf.dc 
lcg.i.&  ibi comunitcr  Do6t.  tcncnt  vt 
aflcritGomcz.prxcitato  ioco^nu.  ^9. 

Scd 


Liber.§.Legatum. 


<J7 


X     Scd  dubium  en:,  Ci  rcs  pro  lanto  pr^ 
tio  quod  valorcm  zquec ,  ita  vt  non  Ctt 
ipcs  rcluiuoni$,obligata  fit,  nunquid 
tunc  ct  valcat,&  h^rcs  luere  teneatur? 
Diucrf*  funt  DoA.fcntcntiar.Na  glo. 
inj.firem.inftit.  dc  lcgat.&:  in  l.prar- 
dia. C.dcfideicom.tcncnt,Valcrc  lcga 
tum  ctiam  pro  a;quiualcnte  pretio  ,  & 
cencri  harrcdem  lucre  &  rcdimcrcin- 
<iiftinde ,  fiue  tcftator  fcincrit  Cuc 
ignoraucrit.&  hanc  dicit  cfte  commu, 
opinioncm  laf.d.l.fi  rcs  obligata,  nu. 
1      Alcx.nu.2  .&5.Porcus §.  fcd  no, 
Inftit.dc  Icgat .  Eandcm  communcm 
dicit  opinioncm  Gomez.d.c. 1 2.&  lau 
dat  Ema.  Soarezin  fiiacoUcda  com. 
opi.Vcrb.Icgatum.Contrariampartc, 
<J>  imo  harrcs  rcm  huiufinodi  a  tcfta- 
tore  infiricnic lcgatam  lucrc  non  tcnca 
tur,  tcnet  idcm  laf  Paul.  dc  Caftr.d.l. 
prardia.  Alex.poft  Ang.d.l.fi  rcs  obli- 
gata.&  hanc  frcqucntcr  placitam  affir- 
niat  &  probatSocin.I.  i  .$.per  feruum, 
nu.i  i.fF.dcac^juir.pofTcf  Anton.Nc- 
giifant.trad.de  pigno.j.par.  princi. 
mcmb.tiu.  2  9.&  j  o.Corn.l.  j  .C.  dc  lc- 

fat.Varqui.dclcgat.lib.      a  7.  nu.  1 4. 
ancctiam  xquiorcm  fibi  vidcri  dicit 
idcm  Em  anucl  Soarcz.in  addit.ad  Go- 
mc2.d.cap.i2,num.  j9.  cju.imuis  loco 
fupra  citato  perpcram  hanc  a  Socino 
aflcricommuncmdicat,faciunt  cjuac 
dixi  fupra  de rcalicna  ignorantcr  lcga 
ta.  cadcm  cnim  eft  ratio :  Nam  in  rc 
alicnaindu6ium  eft  nchxres  compcl- 
lcrctur  pcainianl cxpcndcre,  cjuafi  fa- 
cilior  fit  tcftatorin  pr^cipicdo  rcs  fuas 
tradi,quam  in  iubcndo  alicnas  redimc 
rc,non  Icgaturus  fortcfi  alicnas  nofcc 
rct.idem  in  rcpro  arquiualcntc  prctio 
obligata  quar  alicna  dicitur.  Nam  fi 
obligatam  fciuiirci,forte  non  Icgaifct, 
ncharrcs  pccuniam  fuam  crogarcco. 
gcretur,  Scdprima  opinio  gb.vcrior 
communiorq;  apparct  ,  atauccam  in 
aftu  pra&ico  fcquedam  fuadet  Viuius 
<om.opin.Iib.2.vcrb.lcgatum. 


f         yaleat  legatum  rei  dehita  creditorif 

per  debiccrem  reli^um. 
t    Quid  fi  debitum  ftt  in  die  pel fub  coditione. 

3  fi  debitum  ex  flatuto  ciuitatis  ieg»- 
tumfa, 

4  In  dtibio  iegatum  creditori  compenfandi 

animo  reliflum  non  cenfeturji fuerit  -po- 
iuntanwn  debitum,  &  nu.yO,  Secusm 
debito  necejfario.  nu.y.  ai 

8  Legatum  yxori  reli&um  in  partem  debiti 

ex  legis  difpofuioneimputatuf. 

9  ^n  in  debito  neceffario  admtU/Uur  com- 

penfatio  fpecici  ad  quantitatem. 

10  In  debito  necefftrio fit  compenfatio^quado 

iUud  non  debetur  d  tertiofed  d  tefiatore, 

1 1  legatum  reU^lum  parochiali  ecclefi£  an 

imnitetur  in  quartam  eidem  eccleftM  iure 
dehitum» 

1 1  Legatum  crcditori  reli^lu  >t  nihil  amplius 
peterepofsitf  extinguit  debttum» 

i        Vacro,  An  valeat  lcgatum  rci  dcbi 
V^t^  fa^tum  crcditori  pcrdcbitorf? 
Rcfp.GlofordLI.fi  crcditori  cxiftimat 
valcrc  fcmpcr  lcgatum  proptcr  como- 
dum  &intcrcircIongioris  vitar  adio- 
nis,qui>ipcr  Icgatum  inducitur  agni- 
tio  dcbiti,&  intcrrupiturprarfirriptio  , 
vt  not.  P.dc  Caftr.  &  coitcr  Dod.d.l. 
fi  crcditori.vt  ait  Gonicz.  d.c.i  i.num. 
2(5.Scd  pro  contraria  fcntcntia  cj>  non 
vjlc4t,nifi  aliqua  vtilitas  &  commodu 
adfitconfidcrabilc,  tcx.clt  I.li  crcdito- 
ri.ft.dclcga.  1 .  &  quod  ita  magis  com- 
niunitcr tenctur  firmat  Alcx.l,  i.§.Ci 
quis  crcditori,  ft.ad  I.falci.  Comuncm 
idcdicit  Alcx.d.I.fi  crcditori ,  &  quod 
opinio  glof.  communircr  rcprobctur 
dicit  Gomcz.d.c.  \  2. 
X      Infcrtur  fi  dcbitu  fucrit  altcroiurc 
taniii,  ita  vt  cfficacitcr  pcti  non  pofsit 
validu  clfc  Icgatum,  itc  fi  in  die  dcbitfi 
purc  fic  rdi^um.ita  tcncnt  Dod.co- 
£    i  muni- 
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munitcrjVt  not.Gome.d.c.i  i.nu.z  (5* 

Infcrtiir  rcciindojfi  id  cjuod  ex  ftatu 
to  ciuitacis  dcbctur^  icgatum  nt^valere 
taiclcgatum^quiaiam  dcbctur  dc  iurc 
communi.  Quod  non  cxi^uum  habct 
comodum,cjuia  agcnti  cx  liatuto  illud 
probarc  cogitur»&  dcbitumcx  flatutis 
I alijs  locis  no  ita  tacilc  rcpcritur.  Qua 
in  rcnon  grauaturcrcditor  agcns  dc 
iurc  communi,quod  fempcr  ccrtucll, 
&  hoc  fcquuntur  communitcr  Dodo 
fcs^vttcftaturZaCd.l  fi  crcditori,n.i^. 

Scd  c]ua:ro  circa  hoc,  anin  dubiolc 
gatum  crcdtiori  fimplicitcr  rciidum 
aniino  compcfandi  fadum  ccnfcatur  ? 
.  Rcfp.Diftingucndi  funt  cafus,aut.  n. 
loquimurin  dcbitorc  voluntario  vcl 
conucntionaIi,puta  cx  fuo  fa<Jto  vclc5 
tradtu,&;  non  adinittitur  coinpcnnitio 
:li  dcbitor  crtdiiori  aiiouam  cjuantita- 
tcrn  lcgaucrit,(cd  potcft  crcditor  vtru- 
qucconfcqui.tcx.l.crcditorcm,ttdc  !c 
ga.t.  &  cft  communis  Doc.fcntcntia, 
vtaflcrit  Couar.c.oHkij.nu.z.  cxt.  dc 
tcfta.Goincz.c.  r  i.nu.z^. 
5:'  Idcm  cft  fi  dcbitor  crcditori  rcm 
aliquam  mobilcm,vcl  immobilcm  fibi 
obhgatam  vcl  hypothccatam  pro  dcbi 
to  lcgct .  Nam  iliam  &  infupcr  dcbitu 
ab  harrcdibus  dcbitoris  fui  cofcqui  po 
teft,d.l.crcditore,ibi  comunitcr  Doc. 
tcncrcdicit  Gomcz.d.capjz.num.i^. 

Sed  ponc  hzrcs  grauatuspcr  fidci  • 
commilfum  Titio  rcftitucre  alicjuam 
pccuni^  quantitatcm,vcl  aliquam  rc, 
cidcm  Titio  lcgat  rc  diucr(am,vcl  qua 
titatcm alK]uam,an  ccnfcatur  animo 
compcnfandi  lcguftc  ?  Rcfp.quod  no, 
quia  hic  tcftator  tcnctur  cx  voliintate 
primi  tcftatoris.ita  tcnct  Aimon.Cra 
uct.confi.ij  I.  &  communcmdicitCo 
uar.d.c.ol-Hcij,num.  2.  Dummodo  is 
quilcgat  posfit  cfficacitcr  conucniri 
prodcbito,fccus  fi  tantumin  foro  c6 
fcicntia:  tcncbatur,tunc cnim  admitti 
turcompcnfatio.  ita  tcnct  Arct.  confi. 
p2.incip.Vifolcgato.Iaf.&  Dod.com 


muniter  ,Auth.  prartcrea.  Vnd.  vir.  & 
vxor.Couar.d.c.officij,nu.i. 

7  Autloquimur  in  dcbito  legali  vcl 
ncccifario,&  tunc  in  dubio  lcgatum  fa 
Aum  ipfi  crcditori  vidctur  rdi^tum 
animo  compcnfindi,&  ob  id  compcn 
fttioni  locus  cft.hanc  dicit  cflc  comu- 
ncm  opinioncm  Dcc.Cur.Ial.in  auth. 
prztcrca,C.  vnd.vir  &  vxor.cc  Sal.ibi 
dicit  quod  ficaduocatos  viditfcruare 
in  praftica.Communem  quoqucdicit 
Cra.confi.  I  j  1  nu.4  art.  vlt.Couar.tk 
c.offici j,nu,  2  .Corraf.Mifccll  li .  j  .cap. 
I  .numc  p.  licct  ipfir  rcccdat  ab  hac  rc- 
ccptisfima  fcntcntia,Gomcz.d.cap.ii. 
nu.i7.&  communiorcm  dicitRodcr. 
Suarczl.i.tit.dclas  Arras  nu.59.Vran 
cirBurfa.confi.<So.nu.8.E.indcm  di- 
cit  communcm  cflc  Do(5torum  conclu 
fioiicm  lacob.Mandcl.confi.  i  ^.nu.^. 

8  -  Hinc  cft  qiiod  lcgacura  a  marito  fa 
<5um  vxorijimputatur  in  partcm,  quac 
ci  dcbcturlcgts  difpofitioiic  mortuo 
marito,vt  dixi  infra. 

9  Scd  quzro  an  hoc  cafu  admittatur 
compcnfatio  fpccici  ad  quantitate,  vcl 
ccontra?  Rcfp.Alcx.d.Auth.prztcrca, 
dicit  quod  lic.fcquitur  laf  &  Dcc.ibid. 
Scd  cotrarium  taict  Bar.l.huiufmodi, 
$.cum  patcr.tf.dc  lcg.  i .  fcquituridcm 
lafo.  fibi  contrarius,  §.  honx  fidcide 
a6t10.nu.67.S0c.  conlll. p^.volum.  I. 
diccnj  ab  hac  fcnjcntia  non  eflc  recc- 
dcndum  io  iiiHicando  nccin  confulcii 
do^&rprbBatRodcr.  Zuarcz  1.  i.Tit. 
dc  Arris^  numc.41.  Vbi  dicitcxcon- 
filio  fiio  fuiflc  pronunciatum  &  fer- 
uatum,  Bald.l  quoniam  ia^pi  iorihiiSj 
C  dc  inoffi.icftamcnto.  Couar.d.cap. 
officij.  pro  qua  opinionc  cft  ^lofl^com 
munitcr approbata in  l.  fin.C.dccom 
pcnfquas  vult,  quod  fpccici  cum  quan 
titatc  nuUa  iit  coropcnfatio  ,  Sc  hoc 
tcnc. 

I  o  Nota  quoquchoc ,  quod  de  debito 
lcgali  diaumeft,  proccdcrc  quando 
illud  a  tcftatorclcgaiario  dcbctur»Tuc 

cnim 


enim  fit  compcnjCitio,  non  auccm  quai 
<Io  ab  alio,  cjuam  tcftatorc  dcbctur  ,  I  i- 
cct  cx  caufa  tcftatoris.rcx.d.c.officij,& 
tcnct  Salic,  Alcx  &c  UC.au. 20.Dec.na. 
ij.d.  Auth  jiractcrca.&hanc  opinio- 
ncm  dicit  cnccommuncm  Roder.  Sua 
rez.d.L  I .  verf  Ccd  ponc  quarftioncm, 
nu.^o.Eandcm  dicitcomniuncm  Co- 
uar.d.c.ottkij.nu.f , 

Hinc  patct  dccifio  iftius  quafftio- 
ris^  An  lcgatura  rchdum  Ecdcfia^pa- 
rochiali,  aut  cius  prjsbjicro  fit  impu- 
tandumin  cjuartam  portioncm  lcgato 
rum,qujc  tdlator  idcm  rdiquii  xnona 
ftcrio,aut  Ecclcfiar  cxtrancx  ,  in  qu« 
fcpulchrum  clcgit  ?  Namquc  vidctur 
non  admitti  compcnfaiioncm  pcr  tcx 
c.ccriificari ,  &  Clc.dudum  dcrcpult. 
ibi  Cardin  ^.vcnim.  q.  27.  Anchor.q, 

I  i.Barbat.d.c.officij.num.ii.Dcc.d. 
auth.prxtcrca. 

Contr.iriuin,  cp  imo  copcnfatio  ad- 
mittaitir  tcnct  Abb.did.  c.  officij.  ibi 
Imo!  num.io.  Fciicrdc  Scnis. conf. ? 
Ioan.dcLigna.&  Imol.d.CIc.dudum. 
Salic.A!cx.&  Cornc.  d.auih.prstcrca. 
hancdicjtfibi  vidcri  magii  com.opi- 
nioncm  Couar.d.c.  officij. nu.  6.  <juia 
liarc  portjo  no  tantumdcbcturab  Ec- 
clcfia  Icgataria,  fcd  ab  ipCo  harrcJt  pcti 
potcft,  VI  tenct  glofi  d.  Clcm.  dudum. 
Vcrb.Iargiri  \'ndccuin  cx  lcgedcbca- 
tur,  iurc  conipcnfationi  locus  cft  ,  iVd 
priorcm  vcriorcm  idcm  Couar.  dicit. 

Notandum  adfiipradieta,fi  Kgatu 
compcnfandi  animo  cxprcflcrcJittum 
fit  &  adicftiim  ,  vt  illud  /it  pro  fiitisfa- 
ftioncdcbiti ,  ycl  ncquid  amphus  pc« 
tcrepo^sit,tunc  ci  cditorcm  li  acccpta- 
ucriilcgatum  amplius  pctcrcnopof- 
fc^ciiamfi  !cgatum,minori$  fit  valoris 
qtiam  debiium  ,  cjuodcxtinguitur.hac 
opinioncm  dich  communitcrreccpta 
Alcx.I.ficompcn/andi.C.  dc  ha:rcd.ia 
ftit.&in  conf.i  j2.nu.2.Iib.2.Matth. 
dcAfflift.in  dccif  Neapol.  dccif. 44. 
00.^4. Couar.d.c.officij  nu.io. 
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Qujepo  XV/l  ' 

s  r  M  M  U  K^l 
l    ftdriuffor  an  pofsit  legxre  qnod  dtbet  ali$, 

r  /^Vaeroan  fidciuffor  lci^irc  pofsit 
V^hocquoddebci  pro  Rc-fpi 
<]u6d  tale  lcgatuin  valct  quo  ad  ipfum 
dcbiiorcm,  adco  vt  adionc  cx  tcfta- 
mcnto  agcrc  pofsit  aducrfus  rcftatoris 
Karrcdcm.vtcrcditori  legatum  foluat 
&  cum  libcret.  tcx.  cftl.  fi  fideiuflbr. 
dc  lcgat. I. fccundum  communem  in- 
tcllcaum,qucm  laudat  Anto.  Comcz. 
d.c.i  2.nu.28.ctiamfi  tcftator  non  di- 
xerit  vcl  cxprcftcnt  qudd  a  dcbitore  rc 
pcti  non  pofsit.  ita  communitcr  tcnc- 
ri  dicit  Alcx.d  J  li  fidciuftbr.  licct  glof. 
&  Bald.contrarium  innuant. 

2      Kthocnon  habctdiibium  ,quando 
hdeiuflor  cxprcfic  &  fpccialitcr  crcdi-  • 
ton  legauit  dcbiiii,  fcd  quid  fi  tcftator 
gcncralitcrtantuiufsit  fbfucrc  dcbira  ' 
fua  omnia  ?  Rcfp.Bald.d.I.fi  fidcinffor 
▼oIt,&  tunchxrcdcm  tcncriad  folucn 
dum,fi.qnitur Imo  Arct.ibid.Scd cius 
opmiocomunitcT  improbatur:  Quia  ' 
non  iMtdIin,airtuncIcgare,qi!6d  alic 
no  noraincdcbcr,  nilidcproprio  dc- 
buonon  apparcat.ita rcnct  R.iph.Cu-. 
ma.  Alcx.qui  du  ir  hanc  opinionc  cftc 
vcram,&  di6imi  Lalili  commi(nitx.r 
improbari  d.  I.  U  fidciuf  idtm  allcrit 
Ioan.Dilca.dcarTcicftand.Caur.  ^o. 
&  haijc  opnjioncni  cfic  vcram  &  trnc- 
dam  duii  Gomcz.d.c. 1 2.num.  28. 

Qiunwxvii/, 

^nreshofiiumltgare  pofiint, 

TVxta  prardida  ctiam  qurro  >  An  rc% 
-ihoftiumpofsinrlc-pari?  RJp.  83^. 
tol.  diftirguit  in  I.  iibcr  homo.  ff.Jc 
£    J  vtrb. 


MlchaelisQrarslSentcnciarum 

vcrb.obli.  c[iio<f  aut  talis  rcs  (cmcl  fuit    i  <jua:ftiones  rcfoluemus .  Et  in  ^{fi^m» 


noftra,8:  tunclegari  &  donari  potcft, 
proptcr  ius  pioijLliaiinij.Aut  aunquam 
xuit  noilra,&  tuca  ur  cft  talis  rcs,qua: 
dc  facili  (pcratur^vt  ad  nos  pcrfcratgr, 
vtfunt  Aromata  lapilli,  &  poflunt  lc- 
gari  ratione  fpci  probabilis :  Aut  cft 
talis  rcs^fl^^^liiA  hoc  non  fpcratur  vt  ci- 
uitates^.^lllar  ^  quxnunqunmfucrunt 
noftrar,&  lcgari  non  poflunt.  hanc 
Bar.  fcntenti-iim  dicitcflc  communcm 
Francif  Ripa.I.idquod.ft".dcIcg.  i.nu. 
^.loan.Schncidevvcin  inftit.  dclcg.§«, 
Boa  folum.nu..  zo. 

X  ^legato  bonorum  fmplkiter yiftmant 
iura  &  adiones. ,  ttiam  ft  ad^tCia  fit  di- 
Gio  mea, 

2    Quid  fi  bonorim  non  fit  fa&a  mentio^/ed 
ftmpltciter  dinvm  onvua  mea  jVelmea, 
2    Quod  ft  legatum  bonorum  rejlrmgatur  ad 
certum  tocum* 

4  Et  quid  fi  reflrmgatut  ad  mobUia  y>el 

mobilia  tantum. 

5  Quando  adianes  computentur  inter  mobi 

lia  >  &  quando  inter  immobilia^ 

6  >An  fiib  Ugatomobilium  vel  iwmobtlium 

'ptmantiura&  aQtoneSyfi  exprimatut 
citm  figno  ■pntuerfili  ^  omnia^ 

7  Tecunia  res  mvbilis  efi^ 

S     ^n  fub  legato  mobiljum  veniat  pecunia 

ieflhiata  ad  emptionem  mobHiuni, 
p    Quid  in  pecunia  deflinata  ad  •pjuras^ 

NOtum  eft,  quod  tam  res  corpora~ 
Ics  3  quam  incorporalcs^  mobilcs 
vcl  immobilcs,  lcgari  polfunt.  tcxr.^k 
iam  autem.  iniUt.dc  Icg  Dc  ijs  rcbus  ^ 
varij  extant  tituli  dcalimentis  legatis^ 
dc  vfufru<5tu  Icgato  ^  de  libcrationc le- 
gata,dc  annuis  Icgatts  ,  dc  dote  prarlc- 
gata  ,  de  optiouc  Icgata  ,  &  fimihbus. 
uanfcnjQam  igitur  vuliorcsquafdaL 


qu«ro,an  in  Icgato  vcl  rcIi<So  bonoru 
nmplicitcr  vcniant  iura&  aftiones  "> 
Rcfpond.Fucrunt  antiquorum  diflen- 
tiones/cd  recepta  &c6munis  cft  fcn- 
tentia,non  tantum  contincri  corpora- 
Iia,mobiIia  &  immobilia^fcd  ctiam  iu- 
ra  &  aftioncs,  etiamfi  didum  fitmeai 
itatcjrt.I.lcgatus.  §.  i.  adTrcbclI.tcnck 
Bar.I.quintus,^.argento,  num.?.fF.de 
aur.  &  arg  Icg.  &  nanc  dicit  cflc  com- 
munem  Alciat.Lmeorum.  nu.  i .  (F.  de 
verb.ngnit.Eandcm  dicit  communcm 
opinionem  Tiraq.l.  Ci  vnquam.verb. 
bona.nu.y.C.dercuocand.donat.quc 
rcfcrtCabricI.  Roma.Iib.^  com.  coa» 
2  cluC  Tit  dc verb.fig.conclufy.  Qiiin* 
imo  eaJcm  conduho  proccdit  ctiam  Ci 
bonorum  non  faftacft  mcntio,vcl  Co- . 
Uimmoda  didum  Gt.omnia  mca.  vdi 
mca.  Bar*  d.  §.  argcnto.  nu.4.  vcrChoc 
prarmiflb.Communcm  dkit  Arrius  Pi 
ncI.d.Rubr,num.8.C.debon.matern.. 
j      Scd  qaid  fiin  Icgato  (iuc  rclidlo  bo- 
norum  fiat  rcftridtio  ad  certum  locu],, 
nunquid  venient  iura  &  adioncs?  Rc* 
fpond.  Cf  noD.tex.cft  l.Caius.fl.dclcg- 
a.quiita  commnnitcr  intdligitur ,vt 
fcilctur  Pincl.d.  Rnbr.nu.io.  vbi  dicit 
Bar.iu  d  I.Caius.fcnfilfe  contraiura 
rcccpias  tentcntias^dumindiftindtedi 
cit  in  Icgato  gcncrali  non  comprchca 
di  iura  &a6tioncs,&:  <j  dJ.adfujcvul- 
go  .-llcgatur dicit  Ema.a  Cofta.c.fi  pa* 
tcr.Verb.bonis  fuis.nu.^.Iaf.Ladiuo.. 
f .in  vcnditionc  ft'.  dc  rc  iudica.  Socin» 
conH I o I .lib.  1  .Corn.conf^p.nu.  i 
Ub..^.  AIciat.l.fuau.^.  CJc  padr 
4    Scd  quidfi  diftumlit,  Icgobonama 
bilia&  immobiIia,an  vcnicntiure  no- 
mina  dcbitorum  &  adioncs  ?  Rcfp.. 
Yariant  intcrpretcs,  C^idam  cxifti- 
mant  diftingucndum  tflc,  quiaadio* 
ncs  con;pctcntcs  ad  rcs  immobilcs  in- 
tcr  immobilia,  aflioncs  vcro  ad  mobi- 
Ics  rcs  conipcrcntcsintermobiliacen- 
fcntur..  iu  tcoct  Frcd.dc  Scn.  conf.  1 2  ^ 

Lncip' 


Liber.  §.Legatum, 


incip.fratrcs.Alcx.conr 1 6,  libr.  i  .Scd 
contraria  fcntcniia,iura  itcm  nomiuaj 
&  a^ioncs  non  compuiari  intcr  mo- 
bilia,ncc  dcbcri  frcqucntiori  calculo 
probatacft,vt  tcftatur  Alcx.d.l.adiuo 
§.in  vcnditione,  no.i.&  I.j.ff.dcvulg, 
&  pupil.num.p.  &  hanc  dicit  commu- 
Bcmlaf.confil.  j.  incip.  ftrcnui.lib.5. 
lojn  dilcd:.dc  art.tcftadi.Tit.d.  Caut. 
9,  nu.  (.  & hanccflc  reccptam  thcori- 
cam  dicitArriusPincl.d.Rubr.nu.24. 
&  i6.  &c  frc<jucntius  probatam  dicit 
Pctr.PccKius  dc  tcftamcnt.  coiug  lib. 
5.&  tcnct  Bar.l  potcft.ff.de  auih.tut. 
&  iu  in  ScTiatu  iudicatum  cffc  dicit 
Aufrcr.dccif.Tholof.j  1 5.  non  cnim 
Ycniuntappcllationc  mobilium  vcl  inj 
inobHium  rdpedu  CuijCcd  funt  ipccics 
fcparataTj  vt  cft  communisopinio /c- 
cundumTiraq,  dcvtroq;  rciraft.  par. 
1  .§.ou  autrcs.num.  9.in  fin.  Vbi dicit 
omnes  vbiquc  icncre . 

5  Bcnc  ta«ncn  vcrum  cftj  quod  fupra- 
didi  Dod.aflcrunt,qu6d  a<5tio  rcfpc- 
^tu  ciusad  quod  compctit,  (it  mobtlis 
vcl  immobilis  quando  ncccfsitas  hoc 
TcquiritjVt  fi  ncccfsitaslcgis  vd  ftatu- 
li  vrgct,  vtaItcricorumacccdat,quia 
fortc  ftatutnm  dicii,qu6d  asnatifuc- 
ccdantin  immobilibus  omnibus,co- 
gnati  m  mobihbus,  vt  iradir  B.jr  l.po- 
tcft.ft".dcauth.tut,nu.  i.  qucm  Do^ 
communitcr  fcquuntur,vt  dicit  Alcx. 
d.^.  in  vcnditionc.Guid.Papic  confU. 
Ji.AIcxand.confil.i2  5.Rodcr.Suarc2 
Allcg.  20.  hanc  cciam  dicit  cfle  com- 
muniorcm  &  vcriorcm  Tiraq.  dc  rc- 
trad.par.r.^.  r.glof.7.  nu.  1  7.  &quod 
Bar.Dodt  frcqucniius  fcquuniuraflo- 
rit  Arrius  Pincl.  d.Rubr.nu.j^.C.dc 
bofj  matcrn. 

€      Scd  quxro  ,  quid  fi  adi  jciatur  didio 
vniucrfalis,  vt  fi  dixcrit  omnia  bona  ; 
mobilia  &  immobilia,  Nunquid  vc-, 
nicnt  nomina&adioncs  ?Rcfpond. 
quod  non.  hanc  dicit  cflc  communcm 
opiaioncm  ,  &  dc  mcnic  omniun)  Piff.. 


7t 

T    ncl.d.Rubr.nu.  j  i .  Aim.Crauct Jlubr^ 
4c  Icg.  I  .nu.^  7.  £ma.  a  Cofta.  c.  fi  paM 
tcr.Vcrb.bonis  fuis.nu.^.Ncquc  enitw 
didio  omnia  adiundabonis  mobili-»; 
bus  &immobilibus  ctficcrc  potcft  ,  vt 
veniant  iura  &  aftioncs,  ctiam  in  tcfta 
mcntis,in  quibus  tcftantium  volunta- 
tcs  plenius  intcrprctantur.  ita  tcnct 
Bar.l.Ccnrurio.num.2  7.  ft".  dcrulg.fic 
hoc  ita  communitcr  rcccptum  dicit 
idem  Cofta.ibid.  vt  nullos  fcrc  aducr- 
iantcs habcat,quia tcftator  in haccc- 
neralitatc  vcrborum  non  creditur  icn- 
fiflc  de  nominibus  dcbitorum  &  adio 
nibusjvcl  ctiam  Chyrographis  ,  qur 
funt  inftrulncnta  adionum ,  hcct  ap- 
pcUationc  bonorum  mobilium  quo  aci 
fignificationem  vcrborum  coprehcn* 
dat  Chyrographa. 

7  Quxro, pccunia  fimplicitcrpcr  (c-» 
cft  rcs  mobiIis,qux  fcruando  fcruari 
nonpotcft,vt  dicit  eftc  communcm 
opinioncm  Tiraq.  trad.  dc  moq;  rc- 
tradu.d.glof^.nu.  1 04.  &  fcq.  Si  quis 

8  pccuniam  dcftinauit  ad  cmptionem 
pra:diorum,vd  bonorum  immobihii, 
ancapccunia  cenfeaiur  vcnircfuble- 
gato  mobilium  ?  Rcfp.  Q^uicftio  harc 
dubia  cft ,  dcqua  in  vtramque  partcm 
magnaanimi  contcntionccxccllcntcs 
difputant  Dodorcs  :  Q^iida  cnim  cxi- 
ftiinaQttalcm  pccuniam  intcrmimo- 
biUa  computari,  quorum  viginti  qua» 
luorallcgat  Bocrius  q.iop.incip.  ad- 
ditio,  Vndc.  Albcr.dcRofa.in  i.par. 
ftatut.q.ao5.  dLcidcrat  ftatuto  cauen- 
tc,  quod  mariiopr^moricjitcvxor  fuc 
ccdat  in  dimidia  partc  bonorum  im- 
mobilium.hoc  locq  in  vxorcm  m  dimi 
dia  pccuni*  dcftinatx  fucccdcrc.  Scd 
contrariam  fcntcntiam  nimirum  cam 
pccunia  ccnfcTi  inicr  mobilia  frcquen 
tiori  calculo  intcrprctcs  amplcxi  funt , 
nimirum  talcspecuniamad  rcrum  im- 
mobilium  comparationcm  dcftinatam 
intcr  mobilia  nihUominus  compuiari, 
v^fatcturlaf.l.cztcra,$.  fcd  fi  fcpara- 

£    4  ucrit. 
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ucrit.Cdc  leg.i.&  Zaf.  ibid.n.  1 81.  Hcet 

ipfc  indtftindc  no  tranfcac  cu  hacopi 
nionc.Eindcm  dicit  frcqucntiusplaci 
tam  Pctr.  Pcclcius  dc  teftam.  coniug. 
lib,5.ci  5.nu.4.  Bocr.d.q.zop.vbidi- 
cit  pro  bac  (cntcntia  bis  in  Senatu  iu- 
dicatum  cflc  ^  &  ab  hac  opinionc  non 
cflcrcccdcndum  j  quia  quic  dcflinata 
funt  ad  aiiq.aam  rcm  vd  fa6tum,proab 
(c>lutis;non  habcntur  :  niii  dcOmatio 
cftctpcrtcdioni  proxima»  tcI  tcftator 
neccftario  cogcrctur  cx  pccunia  rcda- 
^cx  rc  immobilt  aliam  vmmobilcm 
vd  fcudalcm  cmcre,  vcl  ante  vcl  poft 
tcftamcntnm  oltcndit  fc  vcUc  id  ficri  , 
itavtdccnixa  ipfius  voluntatc  otiuu- 
no  conftuirct. 

.Quxra ctiam^,  Anltgato  mobilium^ 
pifccsm  piicinn,vcl  lacu.  aut  ftagno 
cxiftcntes,  contiiW.mtur  ?  Rcfp.  Varie 
difccptatum  cft  intcr  iuris  inrcrjvrctcs^ 
Qnibuljdam.  cxiftiinantibiLS  pifccs  in 
pikina  cxiftcntcs  intcr  mohiUa  com- 
putari,in  ftagno  vcroiminobiluim  nii 
mcro  habcn  ;  Altjs  vcro  ccnfcntibus 
potifsimum  infpicicndiun  ,an  falicm 
cuftodia:  caufa  in  pifcina  ponantur,  & 
tunc  intcrmobilia  h;ibcantur,  vel  an 
ad  moltiplicar.dum  &  incremcmum  , 
qiio  loco  intcr  immobilia  habcri  vo- 
lunt,ljcut  frudqs  a  fundo  nondum  fc- 
paratos.  Qmj«  (tnicntia  crcbriori  cal- 
culo  probaiacft,vt  dicit  Claud.Mallc- 
uilar  in  commcnt.  Ad  rcgiasacjuarum 
&.  llluaruconftit.Art.^:.  Pct.  Pcc^us 
dc  tcftain.coniug.Ub.^.c  ( 5.  nu.3. 

Qtujlio  XX, 

I    mAn  le^ato  bonori  cdtmtSturres  vendef, 
1    ilM(t  (ict)Ca  fpd  ies  bunorum  Ugatafit, 
5    S^d  ft  ad  cerihm  locum  teflrmgatw  /e- 
gatum. 

4    ^  frHffus  vtvales,  coUcdi  ex  poffcfsiom 
bki  &  raditilHs  yemant  in  tali  tegato. 


1  /^Vstro  ctiam,  An  lcgato  gcncraU 
V^honornmcontincantur  rcsvxna 
les?  Rcfpond.  Autcft  ftmplcx  lcgatu» 
&  tunc  cft  communis  Doftorumopi-^ 
niOjCjuod  talc  lcgatum  comprchcndit 
ctiam  vf  nalia.tex.l.<jnotic$.$.fin.  ff.dc 
vfufruft.  &  tenct  Bar.  1  gcncralitci-^rf.'' 
de  vfufru<fl.  lcgar.  Cuius  intcrpreta^ 
libncfn  communitcr  rcccptam  dicill, 
Cbuar.  Variar.  Rc^t)Iut.libr.2.cap.y, 
num.  I .  Arius  Pincl.dift.  Rubr.num. 
^p.C  dcbonis matcrn.H.tccnim  vnt- 
ucrfalis  locutio  ad  omncm  tcftantis 
fubftantiam  rcfcrtur,  in  quadubiun\ 
nort  xft ,  c[uin  ctiam  venalia  comprc- 
l>cndantMr.Autlcg3tnrrt  ta6him  cft  cu 
rclationcad  ccrtnm  locu,  vtfi  icg.ilfcc 
tjuae  domi ,  vd  in  villa  habcr,&  tunc 
non  vcnuint  varnalia.  Quia  non  cca- 
(cntur  cflc  in  loco,  qua:  non  funt  pcr- 
man(ura,fcd  citoamoueri  dcbcnt.hac 
dicit  crtc  communcm  opinionc  tdcm 
Arius  Pincl.d  Rubr.nu.^p.Siuclciji- 
tnm  vcrb>isgcncrahbus,ruic  vnincrfali  ^ 
busfucrit  conccptum.  Bar.d.^.rxori 
cuius  doftrina  comunitcr  probatur,vc 
attPiiicl.d.Rubr.nu.?9.Modcr.PariC 
addi^  ad  IXcium d.  l.  r .  ft*.  dc  rcg.  iur. 
Couar.variar  rcfolut.Itbr.2.d.c.5.  nu, 

8  Et  pratdida  diftindio  proccdit  in 
Icgato  bonorum ,  fccus  fi  ccrta  fpccics 
bonorum  legata  fit,  rtputa  argcntum, 
bna,vclahud.Nam(j;  tunccttam  adic» 
^ta  diftione  vniucrfali  miiiimc  com- 
prchchdit  varnalia.ita  tcnct  Bart.  d.$. 
vxori,  &  hanc  reccptam  fcntcntiam 
docct  Alcx.l.h  conftantc,  nu.24.vcrf. 
praftcrca.  cjncm  rcfcrt  Pind  d.  Rubr. 
nu.40.Paul  Picus.l.  Titia.$  Tiiia  nu. 
1 1 2.Anto.  Ncguf.dcpign.  &  hjpoth, 
a.par.2.mcmb.nu.i6. 

j  IntcUigc  tamcn  fupradidla,  Vacna* 
liacxdudi  in  legatoad  locum  relato, 
vt  non  proccdai  quando  rchftum  non 
poftctadaha  rcfcrri.itacft  glof.com- 
munitcr  approbata  I.  pcditulis.  ff.  dc 
aur,&  argcn.lcg,    iicm  cum  quircrc» 

tur^ 


Libcr.  §,Legatum 


tiir  ,  &  commlincm  dicit  opinioncm 
Pincl.d.  Riibr.nu.^i.circa  hncm. 
|.      Itcm  intclligc  proccdcrc,  quando 
rimplicitcr  fit  rclaiio  ad  locum  :  Sccus 
fitcuin  rignovniucrfalijVtfidixit  tc- 
ftator  lcgo  <\iiz  habco  in  lali  loco  <juo 
cunq;  modo  ibi  fint,  vcl  qnolibct  mo- 
do  ibi  liabucro.ita  docct  Bar.  d.^.vxo- 
ri.&  Alcx.d.I.  li  conftantc^diccns  Bar. 
communitcr probari^&  conf  1 1 8.  nu. 
5  .libr.  f .  Couar  d.  cap.5 .  vcrf  2 .  Aym, 
Crauct.Rubr.ff  dc  lcg.i  .Ncgufani.  d. 
i.mcmb.num.  ?7.Qiiia  illagcminatio 
in rclaiionead  locum  oftcndit  mcntc 
difponcntis,quod  vclit  ctiam  comprc^ 
hcndcrc  va:nalia_,qusc  ibi  quoquo  mo- 
dorcpcriantur.  &  quod  Bar.dodrina 
communitcr  fit  rcccpta,dicit  idcm  Pi- 
nd.  d.Rubr.nu.  4  j .  H)  ppol.  dc  Marfil. 
I.vnius.f  cogniturum.nu,  28.  ft.  dcq. 

Scd  quid  (i  rcs  vainalcs  funt  frudus 
collc<5ti  cx  rcditibus  vcl  polTcfsioni- 
bus  bonorum^non  autcm  rcs  cmptsc  a 
mcrcatoribus  ad  rcucndcnduin  ?  Rc- 
/pond.  Bar.d.l.diiius.  num.^.dc  bon. 
dam.tcnct  indiftincSc  non  contincri 
in  lcgato  bonorum  ccrto  loco  cxiftcn 
tium.&  ita  coinmunitcrDod.  fcntirc 
affirmat  Pincl.d.Rubr.nn.44.  Stdcoii 
trarium  tcnci  Occi.  conlil.472.  qucin 
/couiturCouar.d.cap.  5.nu.j. nimiru 
tcftarorcm  lalcs  rcs^quas  non  ncgocia 
tionis  caufa  varnalcs  habct,  non  vidcri 
cxcluliirc  alcgato  eoru^qux  in  domo 
habct.&  hanc  fcnrentiam  dicit  habcrc 
«quiiatcm  Pmcl.d,  Rubr.nu.  44. 


Qu^Jlio  XXI. 


I 

2 

5 


yefiibusfcgatis  anyefiis  ctjfa  fednondH 
parataaf  ud  fartortm  exijlens  dtbeatnr, 
yeflcspojl  teflameniufadx  an  dcbca:  ur,  i 
yefles  Jtnimatx  ft  plus  minus  palMnt,an 
fertineant  ad  bjo  eUtm. 


71 

T  Vxtaprxdiifiaquarro,  An  Icgato  vc- 
■*ftimcntorum  in  domo  cxiftcntillb 
vxor  a  marito  rclifto  ,dcbcatur  veftis 
cifla  nondum  futa,  ncquc  complcta  pc 
ncs  fartorcm  adhuc  cxiftcns  ?  Rtfpon. 
Communis  cft  intctprctum  fcntciia  ^ 
vxori  dcbcri.  iia  dicit  Pcir.  Pcckius  d. 
tcftam.coniug.libr.y.  cap.  i^.nu.  i.6c 
tcnct  Bar.I.vcftimcnium.  ff.  dc  aur.  & 
arg.Itg.& ita  iiidicatum  cffc  in  Scnatu 
Tholof.dicit  Autrcr.dccif  8^7.  incip, 
itcm  fuit  qua:fitum  ;  Dcftiiratio  cnint 
patrisfamilias  attcnditur,  quar  crat, 
ciufmodi  vcftcs  domum  rcucrtcntur. 

Scd  quid  fi  tcftator  rcliquit  arcam 
vxorifuajcum  vcftibus  in  ca  cxiftcn- 
tibus,&  poft  tcftamcr\tuin  cliqua:  funt 
additx:  An  illar  quoq;  Icqato  vcnicnt  ? 
Rcfpond.dixi  infra.q.  An  quddrci  lc- 
gataracccfsic  dcbcatur. 

Scd  ponemaritus  lcgat  vcftcs,  quas 
^ftimatccntumjvalciuauicin  100.  An 
hxrcs  pofsit  dimmucrc  Icgatum,vcl  li 
minusvakut,  cogatur  fnpplcrc  ?  Rc- 
fpoiid.  trtqucntiori  calculo  rcccptum 
clt,ij7nihil  addivcl  dctrahidcbcat,  vc 
dicu  Pctr.Pcti^dc  icftam.coniug.libr. 
S.c.  1 4.nu.4.&  tcnec  B.Iaf.  &  Dod.L 
fi  funduin  fub  coditionc, lilibcrtus, 
ft^.dc  Icg.  1  .Bccicd.c.  Rainutias^V  cr.  ^ 
hortuin.nii.  1 5  .cxt.dc  tcftain. 

Qil4io  XXI L 

SyMM^  RJ 

^limentotH  appellatiane  quid  cotintattn* 
,An  fttedicitta  comprebendutur, 

in  domn  hxrtdis  legatanus  percipert 

cogjiur.  &  nu.^* 
%4n  loaaikr  Ujiatarius  operari  hsredibus 

te(latorts,etiam  ft  itgaia  m  domo  h^redis 

prxfian  dcbctu^nu.C, 

LEgitum  .iHmcntorum,cibaria,vc- 
ftitum,&  h  ibitationcm  complcc^ 
tur^ccx.IJcgatis.^.  dc  aiiin  Jcg: 

Scd 
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Sed  nunquid  ctiam  cotincntur  mc- 
^iMnxdi  corporis  aira?  Rcfp.Bald. 
inl.ri  cum  dotcm.^.fin  autcm.ft.  folut. 
matrim.  voluitrj»  nocontincatur  mc- 
dicinajfcd  comunis  cft  contraria  opi- 
nio.vt  tcftatur  Dcc.l.dcalimcntis,  nu. 
3  .C.dc  tranfac.Quia  linc  mcdicina  cor 
puslangucnsfanari  non  potcft,  Alcx. 
1  ii  cuin  dotem.^.  cum autcm,  ft.folut, 
matrim. 

Scd  quaro,  vbi  Icgata  alimcnta  prac- 
ftari  debcant  ?  Rcfp.Bald.in  fuj  praxi, 
titu.de  fucccfs.  ab  intcft.cj.vhim.vult , 
c^uod  in  domo  hircdis  prarftari  dc- 
bcnt,  licctcnim  Icgatum  rcfpiccrc  vi- 
dcatur  fauorcm  vxorisjtamcn  rcfpicit 
mixtim  &  harrcs ,  cum  minori  incom- 
modoprsrftarcpotcft  in  domo  fua. 

Cotfariam  partcm  tcnct  Bar.quod 
legatarius  pofsit  habitarcvbi  vult,& 
hjcrcs  tenctur  alimcnta  fibi  fubmini- 
ftrare,  &:  hxc  cft  communis  opinio,vt 
dicit&:  probatlaf  I.diuoitio  inprin. 
nu.24.ft.(blut.matri.  qucm  rcfcrtPc- 
trus  Pcckius  lib.s.c. i  o.  Cuma.I.cum 
hi.$.fin.ft.dc  tranfad  dicit,<judd  fcm- 
pcr  vidit  pradticari,&:  communitcr  ob 
fcruari,qu6dlicct  mulicr  legatariapof 
fit  honcfte  viuere  cum  hjcrcdibus  ma 
ritijpofsittamcn  fcparatim  pcrcrc  ali- 
mcnia,  &:  fcorfimhabitarc,  &:  abfurdu 
cffct  diccre,  cjudd  cogcrctur  habitare 
cuin  h.crcdibus  in  vita,<iuia  induccrct 
quindain  fpccicm  fcruitutis,  t^uac  nul- 
lo  iTiodoiiiduci  poccft. 
4      Scd  hoc  intclligc ,  cjuando  fimplici- 
ter  Ici;ata  fnntalimc-nta,&.  tcftator  no 
cxprchit,cju6d  magis  dcbcant  pcrfta- 
ri  in  domo,  cjuaminalioloco  rSccus 
fiiufsit  Icgatarium  ftarcindomo hx- 
rcdis,iiacft  comrriunis  do6lrina,vt 
tcftaturBurfat.  confil.  po.  dummodo 
tamcn  honcftc  viuerc  pofsit  in  loco 
vclxdibus  harrcdum;  alias  fi  id  non 
pofsit,vtputa  proptcr  malam  vitam  h^ 
rcdis,iudicc  dcccrncntc,h^rcs  tcnctur 
<tiaiu  alibi  viucrc  volcnci  alimcnta  prst 


ftarc,vtdixi  infra  dclcgato  fub  condi- 
tionc  fiftcterit  cum  hxrcdibus. 
5  Q^ixro  ctiam,  An  lcgatarius  quan- 
doapudhzrcdes  tcftatoris  morari  dc- 
bct,tcncatur  operari,aut  obfccjuium 
domcfticum  prarftarcharrcdibus  viri? 
Rcfpond.  Communis  cft  Dodtorum 
rcfolutiojqu6d  non  tcncatur,(juia  ali- 
montadcbcntur  cx  difpofitionchomi- 
nis.vcl  tcftatoris  ,  licet  fccus  fitin  ali- 
mentario,cui  dcbcnturalimcnta  cx  di- 
fpofitionc  legis ,  vt  vxori  dum  cft  ad- 
hucin  matrimonio  cum  viro,  vcl  intr» 
annumlu6lus  defunflo  marito,ita  tcr 
nct  Bar.l.Caio.ff.dc  aliment,  &  cibar. 
lcg.&hanc  communi  calculo  (enten- 
tiam  probatam  cfTc  dicit  Pctr.  Pecki  us 
in  tradac.dc  teftam.coniugum.libr.^^ 
cap.  I  .nu.  5.  &  nugis  communitcr  ira 
concludi  aftcrit  Paulus  Picus  in  rcpet. 
l.Titia.^.Titiacum  nuberet,num.idi. 

Hthaecconclufioproccditfiuclcea- 
tafintalimcnta  fimphcitcr,fiuc  in  do- 
mo  harrcdis  prarftanda,  vt  fi  rmat  idem 
Picus  omncs  tcncred.^.Titia.na.i(Ji, 


Qu^w  xxrir. 

t    yfusfruUus  legari  potejl. 

2    yfusjruSlus  reliCIum  alio  hjtrede  pofi  mor 

tem  mfiituto,  an  valeat. 
j    Quid  fi  injiituto  in  vft^,ui1u ,  Jius  detur 

€ohsres  vniuerfdis. 

REi  incorporalis  lcgatum  cft  vfuf- 
frudus  c]ucm  !cgaripoflc,tcx.cft 
l.cjui  vfumfruft,  ff.  de  vfufr.  &:  tot.til. 
ff.de  vfufrudl.lcgat. 
2  Sed  c|ua:ro,  An  valeat  legatum  vfuf- 
frudus  omnium  bonorum  alicui  rdi- 
dum  alio  hjredc  poft  mortcm  illius  in 
ftituto?  Rc^.QuJrftio  cft  vtilis  &:  quo 
tidiana:Scd  admodum  intrii^ta  &in 
«juat  uor  opiniones  diuifi,  vt  pcr  lafl, 

cxtra- 
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«trancum  ,  C.  dc  hxred.  inftlt.  qua: 
omncs  in  duas  incidunt .  Vna  cft  illo- 
rum,  quicxiftiniant  lalclcgatum  non 
valcrc.cuius  panis  fautorcs  fiint  loan. 
Andr.adciit.ad  Spcculat.tit.de  pig.$.  fi 
alius.Alcx.d.l.cxtrancum ,  nu.S.in  fin. 
Pctr.dc  Anchar.&  Inno.c.  Hn.  dcpig. 
Alcx. conf.  162.  incip.circaprimum , 
nu.2.  V0I.2.  Quia  dics  lcgati  ccdit  dc- 
mumab  adita  harrcditate,  vt  infraq. 
Vndc  cu  h^rcs  ijDftitutus  viucntc  vxo- 
rc  adircn6pofsit,inutilccft  lcgatum. 

Contrarium,  quod  talc  lcgatum  fit 
validum  tcnct  Bald.  1.  c^uod  panpcrib. 
nu.  i7.C.dcEpif.&  Clcr.  &nancdicit 
cflc  communcm  opinioncm  Caualcan. 
in  tra^  dcvfufrua.mulic.nu.  214  ad 
fincm.&  mi. 69,  Roma.confif.71.nn. 
j.Parif.conf.p/.  Vidcproceirum  nu. 
I .voL  2  .Mod. Parifaddi t.ad  Alcx.coH 
itf2.nu.^.  vbi  dicit  contrariam  opinio 
nem  tanquam  iniquamcontra  tdcato- 
ris  voluntatem  ,  &  naturam  materias 
fubicftacrcijcicndam  Panl  dcCaftr.d. 
LfiUus  diccns  ita  fuKTc  iudicatum  ,  & 
Ksec  (cntctia  vcrior  &  arcjuior  cft  :Quia. 
talis  inftitutus  poft  mortem  vxoris  cjc 
mcntc  tcftatoris  ccnfctur  purc  uiftitu- 
tns ,  &  ftatim  adirc  potcft,&  legatum 
fbliicrc ,  dum  cntm  teftator  vuU  vxorc 
vfufruftuariani,  cjuodconfcqucns  cftj^ 
vidcturctiam  voluiflc  antcccdcns  in- 
ftitutioncm  puram ,  fmc  c^uolcgatum 
confiftcrc  non  potcft,&  tcuipus  mor- 
tis  non  cft  adicAum  ad  impcdicnd.im 
puram  inftitutioncm.  Scd  ncvxor  in 
vfufruftu  tcmpus  vita:  fiia:  turbctur,vt 
pulchrc  Mod.Parif.add.  acL  d.  conlil. 
Alex.  Eandcmtcnct  Corn.  diccnsita 
iudicari.d.l.cxtrancum,&  Bcntd.Cap» 
Rainutius,vcrb.rcliquir,  nu.7. 

Scd  cjuidfi  tcftator  inftituataliquc 
invfufruftuomnium  bonoru,  &  poft 
mortcm  cius  tnftitu.it  hzrcdcm  vni- 
ncrfiIcm,An  hoc  cafu  inftitutio  illa  lit 
C[uoc];lcgatum  tantum,An  vcrofiiici- 
commiilum  indudum  ilc.  cfic(!.tus  hu- 
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ius  magnus  cft ,  quia  fi  fidcicomiflum 
inducitur,  fidcicommiflario  antc  infti 
tutum  morientc,h2Ercditas  .ib  h;rrcdcs 
ipfius  fidcicommiffarij  uoa  tranfinit- 
titur ,  quia  fidcicommiflum  conditio- 
nalc,  antc  grauatum  dccccTcnte  fidci- 
commiflario  pendcntc  conditiDnc, 
non  tranfintititur^vt  cft'c6munisopi- 
nio,de  qua  infra  ?  Rcfp.  Ang.in  I.pro- 
lcs,ft.dctcftam.milit.tenet,qudd  infti 
lutus  in  vfufrufln  fit  mcrc  Icgatarius 
vfusfru(Sus,vt  in  primo  cafir,  quem  fc 
quitur  Mod.Pari.fid  Alcx.d.cofficut 
quilibctinftitutusin  rc  certadatofibi 
cohxredc  vniucrfali ,  militantccadcm 
rationc,qu6d  tcmpus  adicdum  infti- 
tutioni,  non  impcdut  inftitutionem: 
Scd  tantum  haircdcm  a  pcrccprionc 
vfusfrudus  rcmoucat .  Itaq;  harrcdcm 
ftatim  adirc  polfc ,  &  hanc  firntcntiam. 
dicitipfcamplcfti  Paul.dc  Pico.Rcpcc» 
l.Titia  §.Titiacum  nubcrci.ci.vp^ 

Scdcontrariampartcmquod  infti- 
tutio  illatrahatur  adfidcicommifl"um, 
&  vxor  hxrcs  fit,.nontantum  in  vfufru 
du,{cd  ctiain  propricutetcnct  Salic» 
d  l.cxtrancum,nu.6.vlt.q.lar!  ibid.nu. 
dJiUx.conC^Si .  Dcc.cof.  r  72 .  incip. 
non  Icuis,nu.2  .pcr  tcx.  l.fi  qtiis  infli" 
tuatur,ff.dchj:rcdanftit.  Pau.de  Caft. 
^99.  Vifisdubijs  propofitis. hanc  (c« 
quiiur  &  dicit  cffc  magis  communcm 
opinioncm  Ruin.contj^.libr.i.  licct 
contrariumconfuluentconf  vh.  cod. 
lib.  Eandcm  mac;is  comrauncm  rcfcrt 
Anto.  Nattaadcfit.ad  couf.  Alcxandri 
infra.^  &  coem  nouifsime  dicit  Andr. 
Q cyll . obfcT. tib.  2 . obftr .  4  ?  n u .  5". diccs. 
tn  priorcm  opinioncm  cflcvcriorcm* 

Qtuflio  XXI///. 

Quid  Tffniat  in  rfiffikflus  legato  fi  filif 
fmt  hxredes  iftflituti. 
Quidft  teflator  ielt<imt  domina  pxofTfuS^ 
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5        p  domlnam  &  yfufru6liufim. 

4  St filif  milituu  a>ue  mairem  vfujruCiuariam 

morianturjpja  totum  pfu/rumSum  con 
fetjuitur. 

5  habeat  locu  in filijs  alterius  matrimontj: 

6  Quid  m  \ef9tiBus  &  ccteris  defceictibus. 

7  Quid  in fiiijs  natural>bus. 

8  Quid  m  ^dfcendentibus. 

9  Quid ft jiltus  inflitutus pro  parte^  &  profar- 

tecxtraneus. 
jo  Quiditemft  fidoextraneus  fit  fubfiitutus. 

1 1  Quid  fi  maritus  in  teHamento  legauit  vxo  • 

ri  alnneniajn  codiciUis  poUca  pfurflfiu' 
£lum. 

12  Si  hxres  extraneus  inWtutns,i;>xor  yfufiu' 

Sluioia  integium  kabebit  vjufiu3unj. 

QVacro  dc  vtili  &  quotidiano  cafu  in 
^  adu  pradico ,  fi  maritus  inftituat 
hxrcdcm  ,  &  rclinciuat  vxorcm  vfufru- 
ftuariam  omnium  bonorum,quid  con 
(cquatur  vxor  ,  vcl  quid  vcniat  in  tali 
rcIifto?Rcfp.Hgc  q.rradaiur  l.Titii.$. 
Titia  If.dc  lcg.  2  .in  qua  noiadi  duo  ca- 
rus,aut.n.Trtitutifunt  filij,aut  cxtranci. 
I  Primo  cafu,communis  cft  Doc.  opi 
nio,  cp  vxor  viucntibus  filijs  confcqui 
dcbcar  filtcin  alimcnta,&  non  vfumtru 
^tum  omnium  bonorum*ita  tcnct  glo. 
i\uth.]ioc  locu.C.fi  ficund.nup.vcrb. 
dcrogari  fcquitur  Bar.Bald  Sali.  &  alij 
ibid.liar.d.l.  Titia  cum  tcftamcto,^.fi. 
nu.^ .iTdcIcg  2.  &:  hxc  flntcntia  non 
habct  coniradi<5totcm  proptcr  Biilgari 
cofuctudinisintcrprctationcm.  hac 
dicit  cflc  communcmopinioncm  Dc- 
cius  conh.454.nu.  I  Sk  confi.  2-;^.  in- 
cip.non  lcuispcrplcxitas,nu.^.  Eandc 
dicitcifc  magis  communc  Alcx.conli. 
56.incip.perlcdis  vcrbis,num.i.vol.;, 
&  cam  tcnctTirac].  1.  fi  vnt]'iam.  C-  dc 
rcuocand.donat.  vcrb.  fufctpcritlibc- 
ros,nu.i55  J^auI.dcCattr.  confj.  2  1  8. 
nu.  I  .vol.  I  .Capra  conlll.  7 : .  num.  1 1 . 
£andcm  dicit  oumium  Do^torum 
communcm  opinioncm  Caualcan.  tra- 
^.dc  vfufru<ft.niuljcr.numc.dccimo> 


feprimo.  hanc  cjuoqtic  dicit  cffccora- 
muncm  Andr.Gcyll.d  obfcr.nu.j.Vcr 
bumcnim  vfusfruftus  non  importat 
vcrum  vfumfruftum  hic  ,  fcd  quan- 
dam  alimcntationcm  confuctam  ,  cum 
fit  vcnfimilicquod  tcftator  volucrit  fi 
lijs  rclinqucrcinanc&  inutilc  nomen 
ha:rcdis. 

2  Etharcconclufio  proccdit  ctiam  li 
lcftator  vxorc  dominam  rcliqucrit  om 
niumbonorum.  non  cnim  vidctur  in- 
ftitutahaercs  vcl  dominiiim  ci  rcli(ftu, 

'  fcd  tantum  alimcnta  &  prarcmincntia, 
in  qua  antc  morcc  inariti  crat ,  dcbcri . 
Barto.  Bald  &alij  d.Auth.hocIocum^ 
Bart.conil.^.fupcr  co  quod  quarritur, 
&  conf  iTO.Pctrus  Maroh.Picus  rcpc. 
d.I  Titia.q.  i  .§.inn.  Roma.confil.  15;. 
ha:cdomina,&  confili.515.  incafu 
propofitaf  confultationis  ,  Paul.  Ca- 
ftrcn.  confil  1  ^o.confidcrandum  cft  , 
hbr.  1.  Corn.  confil.  quinto.  libr.  r. 
confil.  quinquagcfimolcxto  ,  pcrlcftis 
libr.  ^.confil.  29.  Itbr.  4.  confil.  2  i 
lib.f^.  hancdicitcfic  communcm  Pc- 
trus  Pcchius  dc  tcftamcn.  coniugum, 
hb.^.cap.  a.in  princip.  Riminald. in- 
ftitu.dcdonat.in  princip.numcr.  559, 
vbi  dicitomncs ita  fcntirc,&  patctex 
authorit.  rclatis  pcr  Tiraqucl.  in  11. 
connub.I.  lo.glofl.  i.  par.  lo.num.  7. 
ita  cnim  vcrba  intclligcnda  funt  cx 
communi  vfuloqucndi,  quo  vxorcm 
dominam  appcUamus,  &  lcx  dominam 
appcUat. 

3  Idcm  dic  ,  fi  tcftator  rcliquit  Do- 
minam  &  Vfufru(5luariam  omnium 
bonorum,  quia  rcfoluitur  in  alimcn- 
ta  ,  &  vxortantum  dc^jct  habcrc  vi- 
ftum  &  vcftitum,prout  habcrcconflic 
uit  in  vita  mariii  ,  ita  dicit  tcncre 
omnes  Dod.  Hyppol.  Riminald.  in 
d.  princip.  litu.  dcdonat.&  cflc  com- 
muncm  opinioncm  alTcrit  Ptirus  Pc- 
chiusd.  capitc  fecundo.  Iibr.  qiiinto. 
dc  tcftamcnt.  coniugum  ,  numcr.  4. 
licct  pra^c.  Pap.  cxillimet  dc  fiibti- 

litatc 
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litate  iuris,rcliAi  confiictuclinc,vxo- 
ri  hoc  cafu  dcbcri  totum  vfumfru- 
Aum  dctra^talibcrorum  lcgttima^  fcd 
a  communi  non  cft  rcccdcndum^  qua 
fccjuitur  Zaf.conH  I  S.nu.^.lib.  2  .pro- 
ptcr  fnpradid.  rationcm.  Non  cnim 
cft  vcrilimilc,qudd  filijs  inanc  &  inu- 
tilcnomcn  hxrcdis  rclinqucrc  voluc- 
rit.Tobia$  Nonius  conf.29.nH.  1 5. 

Aducrtctamcn^fi  filij  antcmatrcm 
morcui  fucrinc ,  matcr  vfufruftuaria , 
confcquitur  totum  vfumfrudum.  ita 
tcnct  Bart.l.  ficut  in  annos.  ff.  quibus 
mod.  vfusfruft.d.l.Titia  §.v\i.  dclcg. 
a.Dodt.d.  Auth.  c|u6d  locum.Cxpol. 
dc  fcruit.lib.  1  .cap.^.vcrf.  itcm  qutd  Ct 
maritus  finguiarcrcputans,  Anchora. 
conf. (85.  quznio  vidctur  magis  du- 
bia,Ang.conf  97.Alcx.conhl.4».  Vi- 
fo  proccilu.lib.  2.  Dcc.conf.  ^vS  5.  Ca- 
fusdccjuo.  &hancdicit  cHccommu- 
ncm  opinioncm  Gozad.  conf.  99.  nu. 
^.C^amuis  Alcx.conh.i^.Iib.^  idita 
dcmum  proccdcrc  vcht.Si  vxor  rclidta 
fit  vfufrudtuaria ,  cum  iila  claufula  do- 
ncc  vidualcm  vitam,  vd  caftc  vixcrir. 
Scd  indiflindc  vfumfrn6tum  dcbcri 
communis  crtopinio,  a  qua  non  cl\ 
facilc  rcccdcndum,  vt  dicit  Pctr.  Pcci^ 
dc  tcftamcnt.coniug.  libr.  f .  c.  ^ .  affo- 
rcns  hanc  magis  vcritati  aiiq;  rationi 
confcntancam.  dcficicncibus  cnimli- 
bcrisjtanquim  ccllancc  caufi^cdfarc 
dcbcc  rcfln^tio  fa&a  ad  alimcnca.Mo- 
cicr.Pcrif.add.ad  Alex.d.conf  29. 

Scd  quzro  ,An  ha?c  conclufio  ha- 
beacctiamlocum  in  filijs  altcrius  ma- 
tnmonij^puM  (i  tcftator  iniUtucrct  fi- 
lios  altcnus  matrimonij,  &  vxorcm  , 
corumfcihcct  Noucrcain  rclincjncrct 
vfufru^uariam:An  rcftringatur  lcga- 
tum  ad  alimcnta  tantum  :  An  vcro  ha- 
bcat  intcgrum  vfumfru^tum  ?  Rcfp. 
Bal.in  d.auth.quod  locum  dicit,  quod 
di^a  confuctudo  non  cxtcndatur  ad 
dictos  filios ,  cjucm  fccjuitur  Franciil 
Crcmeaf.fingul.5. 
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Scd  contrariam  partcm,qu6d  ctiam 
hoc  cafu  vxor  tantum  habcat  alimcnta 
tcnct  ImoI.d.auth  &  confulcndo.  Ca- 
pra confil.72.  Franc.  Mar.dccif.849. 
in  i.par.  hanc  dicit  e(rccommuneni 
opinioncm  Francif  Viuius  in  collcd, 
commu.opin.Vcrb.  vxor.  in  fin.  Ema, 
Soarcz.in  fuo  Thcfaur.vcrb.Domina, 
nu.142.  Vbialios  dc  communi  attc- 
ftanics  laudai.Hanc quoq;  cflc  dc  mcn 
teconimunitcr  fcribcntium  atrcftatur 
"Paul.Picus  inRcpa.d.$.  Titia.nu.59. 
circa  fincm,  fubdens,qu6d  ifta  fitia 
iudicando  tcnciida ,  c|uia  cft  multum 
arqua  ,  &  bonis  rationibus  fundata, 
Eandcm  dicitcflc  communcm  &  fcqui 
tur  Caualcan.d.traft.dc  vfufrud.Mu- 
lic.nu.^2  &cftvcrior.  Nam  ratio,qua 
rc  filij  ciufdcm  mairimonij  rclidhi  ma 
trc  vfiifru<5tuaria  habcant  iftud  priui- 
lcgiu,cft  cx  conicdurata  mcntcipiius 
pjcris  dcfun(5li ,  quia  non  prxiumitur, 
qu6d  vclit  vxorcm  habcrc  vfumfru- 
d:tum,&  filios  quodammodo  mcndi- 
carCj&  famc  pcrirc.Qnje  ratio,militat 
tam  in  fili js  primi  matrimonij ,  quam 
fccundi,  quia nulii  dubium  cft  ,  quin 
patcrmagis  prarfiimitur  dihgw-rc  filios 
fiuc  primi ,  iiuc  fccundi  matrimonij  , 
quani  vxorcm  propriam. 
G  Scd  ntinquid  hoc  proccdit  in  Nc- 
potibus  inftitutis  ab  auo,  &  quibuf- 
cunq;  dcfccndcntibus  ?  Rcfp.i;j>  iic.ita 
tcnct  B  ild.d.auth.ad  iociim  ,&  qu6(l 
cius  opinioncm  fcquuntur  communi- 
tcr  Dod.dicit  Alcx.&  P.uil  Picusd.f. 
Titia.nu.6o.Cau.iIcan.d.  trad.  dc  vfu- 
^rutc.mulic.  nu.  ly.Ex  quo  cnimifta 
confiictudo  Bulgari  rcfpicit  fauorcm 
filiorum^cx  idenritatc  rationis  dcbet 
extcndi  ad  ncpotcs,&  hoc  iiuc  nepotcs 
ifti  tcncantprimum  lociim  fublaiopa- 
rcute ,  liuc  non  ,  iia  indiflinde  loqui 
communitcr  omncs  Do(5k.&  iia  tcncn 
dum  cifcdicit  idc  Picus  d.nu.6o.  in  B. 

Quxro  itcm  ,  quid  in  filijs  natura- 
Lbus  tantum  fi  inftituat  cos^  rcIidU 

concu- 
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<oncubina  Domina  &  vfufruduaria 
omnium  bonorum^  nunquid  fauorc 
illorum  rcftringatur  lcgatum  ad  ali- 
mcnta  tantum  ?  RcTpond.  quod  fic# 
ita  tcnct  Bald.  d.  §.  Titia.  &:  ibi  Picus 
dicit  hanc  cflc  communcm  opinio- 
ncmnum.  12.  Anton.Gabricl.com- 
mun.opin.libro  /.concluf.i.num.sj. 
&  14. 

<^iidautcm  in  Afccndcntibus  in- 
Ilitucis  j  vxorc  rclifta  domina  &  vfu- 
fruduariaomnium  bonorum?  Rc(p. 
Quidam  volucrunt  extcndi  ad  afccn- 
dcntcs  j&Icgatum  rimilttcr  rcftringi 
ad  alimcnta  tantumjitaconfulcndo  te- 
nct  Anchoran,conlil.  1^7.  &:  fecjuitur 
Addir.ad  Alcx.l  crfi  contra,  fub.nu.7N. 
if.dc  vulga.& pupilh.  quia  Afccndcn- 
tcs  &  defccndcnics  funt  corrclatiua, 
&difpofitum  in  vno^cenfctur  difpofi- 
tumin  alto. 

Scd  contrarium  tcnct  Imol.  d.  l.Ti- 
ti3,$.fin.ff.dc  lcga.i.  &  hanc  dicit  cfle 
communem  opniiontrm  Paui .  Picus 
ibi  num. 57  Anton .Gabricl.com. con- 
cluf  lib.j.titu.dc  vfufrudujConcluf. ). 
num.4S.&  ita  omncs  Dodorcs  tcnc- 
rcdicii  Caualcan.d.  tra<^t  dcvfufruft. 
mulic.num.i8.  circafincm.  Quia  non 
€ft  cadcm  ratioin  afccndcmibus,ficul 
indcfccndcntibus>quia  noncft  itadc 
bita  harrcdttas,  ncc4ia  in  cis  pcrpctua- 
turmcmoria  &  fucccfsio,ficut  indc- 
fccndcntibus.  Vndcciiam  non  procc- 
dit  il!a  rcgulacorrclatiuorutn,<]ua;ha. 
bet  locu.n,vbi  cft  cadcm  fcu  tantara- 
tioin  vno,qux  in  alio. 

Succcftiuc  qujcro,Si  filiustantum 
propartccflctmftitutus  hxrcs,&  pro 
alia  partc  cxtrancus ,  Nunquid  vxor 
rcli<5ia  Domina  &  vfufrudtuaria  tan- 
tum  habcbit  alimcnta?  Rcfpond.  13» 
hoccafu  mulicr  vfiifruftuaria  propar 
tcilla.in  qua  filius  cft  iuftitutus,na- 
bebit  alimcnra ,  in  partc  vcro  illa,  in 
quacft  ha:rcscxtrancus ,  vxorplcnum 
iiabcbjt  vfumfrudum.  ita  tcoet  Barc. 


d.I.  Titia.  ^.fin.  dum  diftinguit,  qudd 
cxiftentibus  filijs  matervfufrut^uaria 
habcbitalimcnia:cxiftcntibus  vcrocx- 
trancis  totum  vfumfruduinjVtinfra. 
Scd  fi  cxiftcntfilij&  cxtranci,in  partc 
filiorum  alimcnta,  in  alia  intcgrum 
vfumfrudum  accipict.&  hanc  fcntcn- 
tiam  communitcr  probari  dicic  lafbn. 

1.  contra  tabulas.niuncr.  quinto ,  &  (c- 
qucnt.  fF.  dc  vulg.  fubftit.  Roland.  i 
VaIlc,confil.74.num.  5 .  &  (cq.  volum. 

2.  hanc  dicitquoquccommunem  opi- 
nioncm  Picus.  d.^.fin.  l.Titia.numcr. 
J  S.Caualcan.tratt.dc  vfufrud.MuIic. 
num.  41. 

10  Scd  ponc  patcrfilium  inftituit,& 
ci  cxtrancum fubftituit,  nunquid  ma- 
tcr  habcbit  intcgrum  vfumfrudum  ? 
Rcfpond.  Autfilio  fucccdit  fubftitu- 
tus  cxvulgari&  indiftinftcmulicrha- 
bctintcgrum  vfumfruftum.  ita  tcnct 
Bart.d.$.  fin.l.Titia.  &hanc  eflecom- 
muncm  opinioncm  fatctur  Picus  ibi 
nunrcr.^c.  Francif.  Viuius.commun. 
opinion.  Vcrb.vxor.  quialcgatum  in- 
ciptt  apcrfbna  cxtranci.  Aut  fubfti- 
tutus  fucccditcxptipillari  ,&hoc  cafit 
diftingiiit  Bart.  d.^.  fin.  quod  aut  tc- 
ftator  fimplicitcr  rclinqutt  dominam 
&  vfu fru<5tuariam,&  ita  fccitvnicura 
lcgatum,  &  tunc  habcbitaltmcnta  tan 
tum.  Autin  legaro  funt  talia  vcrba,  pcf 
quxlcgaium  rcdditur  condiiionalc& 
annuum,&  tunc  habcbit  vfumfru^tu , 
&qu6d  Bart.  Dodorcs  communitcr 
fcquunturdicit  Picus  d.l.  Titia.  ^.fin. 
num.quadragcruno,&  quadragcfimo 
quarto.  ScdBartol.dum  vult  inpupil- 
lari  alimcnta  fblum  tn  vnico Icgato dc 
bcri  vfufru6tuario,communitcr  rcpro 
bariaflcrit  Caualcan.d.trad.dc  vfufru 
^u^num.quadra^fimo  tcrtio.&  con- 
trarium  ,  qudd  U  fubftitutus  fucccdc- 
rccfiliocxpupillari,ctiam  quod  Icga- 
tum  cflct  vnicum,vfufrud:uario  dcbc- 
ri  vfuinfrudum,dicit  eflc  communcTn 
opinioncm  Iacob.NiucI.RcguI.24j. 

Vcrb. 
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Verb.Vxor  rcliAa.  fallcnt.  i.quiapcr 
mortcm  pupilli  inftituti,irritatur  gra* 
dus  inftitutionis,  &  fic  tcftamentum 
tcfta^oris  ,  &  cjctera  rclifta  rcmanent. 
Quacro  ctiam ,  fi  maritus  in  tcfta- 
"mcnto  prius  fafto  Icgauit  vxori  ali- 
mcnta  >  dcinde  in  codicillis  rcuocauit 
Icgatum  alimcntorum,  &  corum  lo- 
co  rcliquit  vfumfru6tum,nunquid,  cx 
tantibus  libcris,  vxor  nudatantuni  ha- 
bcbit  alimcnta  ?  Rcfpond.  Commu- 
ni  calculo  rcccptum  cft,  hoc  cafii  vxo- 
rcm  non  tantum  alimcnta ,  fcd  mc- 
diam  partcm  vfusfruftus  habituram  , 
^ltcra  partc  pcncs  libcros  manentc, 
Qiiia  ex  coniunftionc  tcftamcnti ,  & ' 
codicillorum  conftat  ,  maritum  vo- 
luiflc  plcniujvxori  prouidcrc,  itaquc 
conairric  cum  filijs,  pcr  tcx.I.fi  alij. 
devfufruft.  lcg.  alias  inutitis  cflct  di- 
fpofitio  in  codicillis  &  inctTicax.  Libc- 
ros  vcro  fi  mori  contingat  portioncm 
rxori  accedcrc iurc  accrcfccndi.  ita  tc- 
net  Paul.  dcCaftr.  confil.  Ji8.  incip. 
quod  vxor.Iibr.  i .  Dccius  confil.  45  4. 
confil. 545.  Alcxandcrconfil.  ^^.hbr. 
tcrtio.  confil.  x  i^.tibr.  fcxto.  confil. 
ij.libr.^.Corn.  confil.7.  libr.  primo. 
Ludouic.  Gozad.  confil.  48.  &  com- 
munitcr  placiium  cfTc  aflcrit  Pctrus 
Pcckius  traft.  dc  tcftamcnt.  coniug. 
libr.  5.  cap.  10.  numcr.  5.  Quamuis 
contrarium  tcncat,^  ab  ca  dtfccdat 
Modcr.Parif.inaddit.  ad  confil.  Alc. 
xand.55. 

2  Sccundo  cafii ,  quando  inftitutut 
cft  hjcrcs  cxtrancus ,  vxor  rclicta  vfu- 
fruduariaomnium  bonorum  viia  du- 
rantc,  non  alimenta  tantum  &  pra:- 
cminentiam  ,  fcd  plcnun\  vfumfru- 
&umconfcqui  dcbct.  ita  tcnct  Bart. 
ti  alij  d.LTitia  cum  tcfta.gIolf.d.auth. 
boclocum,  Paulus  de  Caftro.  confiU 
41  6.incip.  ad  primum  quarfitum,  hbr* 
lccundo.AIcxand.confil.  57.Iib.tcrtio. 
di^.confil.quadragcfimofccundo.hb. 
lccuodo.Socin  Junior  confil.^)^.  Vifi> 


tcftamento,Iib.primo.  Capel.  TholoP 
ibi  Aufrcr.addit.  dccif  452.  Tiraqucl» 
d.II.connubia.I.  i  o.  numcr.  fcxto.cum 
fcquent.TobiasNonius  confil.  fcxage> 
fimo  quinto.  nuincr.  i.hanc dicitelTe 
communcm  opinioncm  Pauhis  Picus 
di<5tiI.Titia.numcr.j4.Tobias  Nonius 
di<2,confil.fcxagcfimo  quinto.  numc. 

.  Vbi  idcm  rcfcrunt  communitcr 
rcccptum ,  ctiam  fi  vxor  rclifta  fit  do- 
mina  &  vfufruifluaria  ,  quo  cafu  ta-> 
mcn  Bald.inl.fin.  C.dcindid.viduit. 
tollcnd.  cxiftimat .  illa  fimul  iunfta 
ctiam  cxtranco  harrcdc  inftituto ,  aU- 
menta  &  przcmincntiam  quam  in  vi- 
tamariti  habcbat,fignificari .  Scd  pro 
communi  Parif.  confil .  nonagcfimo 
quarto.circa  primum^numcr.j^.Iibr. 
^.Ru.in  confil.vigcfimofcxto,  quam- 
uisFrancifiro,  vbi  in  fortioribus  tcr- 
minis  loquitur  nuincr.  fccundo  &  tcr* 
tio  lib.quinto.&:  ab  ca  nullomodo  rc« 
ccdcndum  cflc  dicii  Nonius  d.  confiL 
65.Quiaiiiud  vcrbum,  Domina,prx- 
cmincntiam  quandam  fignificat  :Scd 
vcrbura  vfufru(5cuariam  propric  acci- 
picndum  cft  ,quia  cciiat  praefumptus 
fauor  libcrorura. 
I  j    Scd  quid  fi  vxor  rctij^la.  tanium  fit 
domina  &  maflaria  ,  vcl  gubcmatrix  ? 
Rcfpond.  Praftica  Paptcnf  in  forma 
hbclli  quo  .igit  vxor  .id  dotcm,in  glof. 
doncc.  numer.  quinto.  vcrlic.  poltre- 
mo  quzritur, videturvcIic,qu6dhoc 
cafu  ctiam  cxtranco  hanrcdc  inftitu- 
to,vxor  vfufriiftuaria  dcbci  habcre  to» 
tuin  vfiimhuftiim.  Scd  conirariam 
opinioucm,  quod  illa  vcrba  ,  domi- 
nam ,  gubcrnatriccm ,  &  adminiftra- 
triccm,fnicvcrbo  vfufru£tuariam,non 
important  intcgrum  vfumfrudum  » 
cxtraneis  hxredibus  inftitutis,  fcd  ali- 
mcnta  tantum,  dicitcflc  communcm 
opinioncm  Paul.  Parif.  confil.  21. voL 
2.  qucm  rcfcrt  &  Caualcan.  vcxdu  de 
vfufrudu.mulic.nu.  19. 

Scd  quxro,  quid  fitcftator  inftU 

tiuitt 
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tuidct  hxrcdcs  plcnoiure,  vd  cum  vfu 
frudu,  puta  quia  dixit :  indituoTi- 
tium  hxrcdcm  plcno  iurc  vcl  cum  vfu- 
frudu  ,  &  rclinquo  vfufruduariam  Sc 
dominam  bonorum  meorum  vxorcm 
mcam.  Nunquid  harrcs  concurrct  in 
rfufrudlu  ?  Rcfpond.  qnod  fic  ,  quia 
idcm  elfet ,  ac  fi  dixiifct^inflituo  cum 
non  folumin  proprictatc^fcd  ctiam  in 
vfufrudu.  Idco  dimidiam  vfusfru^lus 
habcbit  hxrcs  ,  aliam  dimidiam  vxor  j 
&  ita  tanc]uam  rc  coniun<5lus  vcnict 
hxrcsad  vfumtru<5lum  cum  vxorc.  ita 
confiilcndo  tcnct  Alcx.confil.  s^J.pcr- 
lcdis  vcrbis  tcftamcnti.  vcrf  Vndccu 
in  tcftamcnto.vol.^.  &  quod  ita  com- 
munitcr  tradunt  Dodorcs  tcftaturCa 
iialca.d.tra(^t.dc  vfufru<5lu.num.6j.dc 
^odixi  intra^^.  ius  accrcfccndi. 
-  Et  hoc  intclli^c.ii  inftitutus  llt  hac- 
rcs  plcno  iurc  fimplicitcr  :  Sccus  fi 
poft  morrcm  vfufructiiariar,  tjuiatunc 
apparct  dc  mcntc  tcftatoris  ha:rcdcm 
vfumfrudum  confcqui  non  dtbcrc, 
nifi  poft  mortcm  vfufi  uduariar,  idco- 
quc  non  concurrit  in  vfutruftu  j  vt  di- 
xi  fupra  talelcgatum  valcrc. 

QiufitoXXV. 

1  yfufruSHarius  omnium  bonotum  an  con- 

ctirrat  etiam  in  •tffujiuClu  teiiSio  alijsin 
rcbus  particuloiibus. 

2  Quid  fi  atnbo  le^atarij  ftnt  particulares. 
j    Qttid  fi  vni  rei  alicuius  particularis  vjutn. 

fruflimt  reUn(fuatt  alrerifi^ndu,  an  ambo 
concurrant  in  vji^fi  uflti. 
4    ^nhocprocedat  in  tfjufru^luario  omniu 
bonoTurn, 

NVncvidcndum  quoq;  in  quibus 
rebuslcgaium  vuisfru<5his  locum 
I  habcat.QuJEro  itaq;  fi  tcftatorrcUquit 
alicui  rcs  particularcs ,  altcri  gcncrali- 
tcr  omnium  bonorum  vfumfrudum  ^ 


An  vfufru<fluarius  omnium  bonorum 
habcat  vfumfruftum  in  rcbus  particu- 
iaribus  Icgatis  ?  Rcfpond.  Articulus 
cft  cdtroucrfus.  Bar.in  I.  Scmpro.ft.de 
vfufru6tu lcgato  docet,cj»  Itgatarius 
omnium  bonorum  concurratcum  lc- 
^atario  rci  particularis ,  fiucadic<^um 
lit  fignum  vniucrfalc,fiuc  non  ;  qucm 
fcquitur  Prac.  Papicnf.  in  forma  libeU, 
quo  vxor  agit  ad  dotcm,Verb.donec, 
fub  nu.5.  Alcx.  conlil.^d.  V0I.3.  cum 
pluribusallcgat.  pcr  Paul.  Picumd.l, 
Titia.$  fin.ft.dcIeg.z.num.SS.Sp.di- 
cens  abthac  fcntcntia  durum  forc  in 
iudicando  rccedcrc. 

Contrariam  vcro  partcm  ,  Vfu- 
fruduarius  omnium  bonorum  non 
concurrat  invfutru<Su  cum  Icgatarioi 
particulari  in  rcbusparticuIaribuSjCO- 
muni  calculo  rcccptam  cfl'c,aftcrunt 
B.ild.&  Salic.I.quoties,  C.famil.hcrcif. 
Ang.^.i  .Inftit.dcvfufr.Iaf.  1.  cuquas- 
ftio .  C.  legat.  quos  rcfcrt  &  (cquitur 
Pctr.  Pcck.  dc  tcftam.  coniug.cap.9. 
nu. i.Scd  non  rccedas  a  Bar.fcntcntia, 
qui  rcucra  magis  communis  cft,  &  vc 
rior,proptcr  gcncralitatcm.  tex.in  d.I. 
fialij,tt.dc  vuifru<5tu  lcg.  quam  ctiara 
communcm  dicit  Picusd.$.  (in.dum 
vult ,  d.  I.fi  alijjproccdcrc  (iucvfufru- 
Auarius  fit  particularis,liucvniucrfa- 
lis,idcin  fatctur  Didac.Couar.  Variar. 
Kc(blut.hb.2.c.:.in  6.  concluf.  nu.7, 
loan.  Dilc<5i.in  tr.id.dcartc  tcftandi , 
tit.  6.Caut.  24  quem  rcfcrt  Villal.ia 
com.opin.  Vcrb.  vfusfru<5tusrcilcga- 
tus, nu.5  &  54.PauI.Parif.in conlil. 
97. nu.  1 1.  &  jo.  hanc  quoque  fatctur 
Borg.communcm  Caualca.in  trad.  dc 
vfufru<5tu  nuilic.nu.45.diccns  opinio« 
ncm  Baldi  contrariam  cflc  cotra  com- 
munem,&  in  praxi  non  tencndam  ,  fic 
communcm  cftc  (cqucndam  dicit  Ro- 
laiid.a  Vailcin  conf.S.num.j  i .vol.2* 
2  Idcm  dic  fi  ambolcgatarij  ftnt  par- 
ticularcs,&  vnilegcturvfusfrudus  rci^ 
altcrifundus^  quiaconcurrunt  ambo 

io  vftt- 
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in  vfufruifln.it.i  tcx.cft  in  d  l.fi  alij.Ra 
tio  cft  quia  vfusfruaus  cft  pars  fubfta- 
tialis  fundi . 

Quid  autcm  fi  tcftator  hoc  cafu  ?!tc 
ri  legauit  cxprcfsc  intcgrnm  vfumfru- 
ftum  fincdiminutionc?Rc(p.Diucrfat 
CuBt  gloflatorum  &  fcribctium  fcntcn 
tia:  J*<Iam  quod  ctiam  hoc  cafu  concur 
ntnt  vtcrcj;  Icgatarius  voluit  Azo,  vt  re 
fcrt  glofs.m  d.I.fi  aiij,Vcrb.aiaum,qua 
fcquiturHoftien.&  lo.And.c.j.cxt.dc 
fcnten.  cxcom  Roma.I.Ncratius,ft.  dc 
V^uir.  poflcs.&  confSj  Jncip.t^uxro 
a  lc,&  hanc  opinioncm  dicitinpun- 
^o  iuris  verifsima  Paul  Picus.d.I.Titia 
$.fi.num.92.ffdckg.2.Ratiocft,quia 
tcxt.in  d.I.fialijfundat  fc  in  crrofctc 
flatoris  no  quod  voluntas  tcftatoris  cf 
fet  ccrta,vndc  licct  dixcrit,ramcn  quia 
voluntas  crronca  cft,  non  attcnditur . 

Contrariamopinioiicm,  quod  imo 
d.I.n  alij  non  Iwbcailocum,  vbitcfta- 
tor  cxprcfsc  diccrct,quod  habcat  lcga- 
tarius  vfumfrudum  intcgrum  ,  tcnct 
Rog  gloilator,  vt  djcitgiof  d.  I.fi  alij. 
vcrb.  adum.  &  fccjuitur  Bart.  ibid.  & 
hanc  cflccommunemopinioncm  Do 
fiorum  aflerit  Picus  d.l.Tiiia.$.fi.  nu. 
oi.fubd  cns  dunim  cflc  abca  in  confu 
lendo  &:  iudicando  rcccdcrc  .  £andcm 
dici t  cflc  co m  m u n cm  lo.  Dilcd .  t rad. 
dcartc  tcftandi,iiiu.6.Caut.24.nu.j. 
Quja  vbiccrtum  cft  dcvoluntatc  tc- 
ftatoris,  potius  attcndimus  voJuntatc, 
(]uam  vcrba. 

Echocproccditctiam  fi  tcftator  iuf 
ferit  lcgatarium  omniuin  bonorum 
cofequi  dcbcrctotum  &  intcgrumv- 
sufrudu.Nac]:  tucctum  vfusfrudua- 
rius  omniu  bonorum  pcrcipict  ilium 
cx  bonispcrfonis  particulanbus  rcli- 
6i$  ,  &  ipfilcgaurij  nuda  folum  h..bc- 
bunt  proprictatcftantc  vfiifniduario 
omniu  bonorum,&  no  h.ibcbit  locum 
difpolitio.d.l.fi  alij,vt  dicit  ibi  gl.cjua 
fcquiiur  Bart.&  cii  cflccocm  &  comu 
oitcr  approbari  fatctur  Parif.conf.  ^4, 
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mi. 4  f  .&  conf  97.  nu. i  T.  diccns ab  ea 
in  confulcdo  nocflTe  reccdcudum.idc 
firmat  Caual.d.trad.  dc  vfufruAu  mu» 
lic.nu.  ^i.diccns  hoc  eflc  digitonot» 
du.Quod  fccus  cflct ,  1]  fimplicitcr  ali- 
cui  vfusfrudcus  omnium  bonorum  rc 
lidus  fit,  cjuia  tunc  lcgatanus  particu- 
laris  in  vfufru^u  concurrerct  cum  vfu 
irudiuario  vniucrfdi. 

Qujipo  XXV L 

in  Ugato  vfusjru^ius  ornnium  bonorS 
fvnplicitcr  -peniant  feudaLta . 
Quid  fiexprefsi  tefiator  fecerit  nentionem 
de  jeudalibus , 

QVarroctia.an  vfufruauarius  om 
jiium  bonorumhabcatvfumfru 
^tum  iii  bonis  fcudalibus?Rc(p.in  hac 
quaiftionc  duo  funt  c:k(i\%  diftingucdi. 
Primus  cft ,  quado  tdtaror  fimplicitcr 
lcgauit  vfumfrudumomninm  bono- 
ru,&  tunc  in  tali  lcgato  no  vcniut  bo- 
na  fcudalta ,  in  quibus  tcftator  poft 
cius  morte  no  potuit  c<»nftitucrc,  nec 

pr^fumituringcncrali.n.dirpofitionc 
no  vcniuc  bona fcudalia,ita  vbiq;DD, 
tcncre  dicicTiraq.  trad:.  Lcmort.  y!' 
part.dcclar.n.^.&  fcq.Bcro.q.95.  Cra 
uct.c6f.2s6.n.5.&  .''.vol.j.cocm  fatc 
turParifcof.98.n.4.vol.2.Iaf.in  prjr. 
lud.tcud  in  prin.n.  ^6.  vbi  dicitfcuda 
no  vcnirc  in  fidcicomiflo  gencrali . 
ita  coiccrtcncri  Caualca.  dcvfufnida 
mulicr.n.97.  Quod  intclligcin  fcudo 
antjquo  cx  paao  &  prouidcritja/ccus 
in  kuJo  incrchfrcditario,vtpro  fc& 
quibufcunqj  hxrcHibns  rcctpco.Naqt 
illud  ad  quofcunquc  tranht  cxtrancos 
fiicccrtorcs  ctiani  icgatanos  &  fideico 
miflarios.  ita  tcncnt  Dottorcs  commu 
niter  in  I.  patroni ,  ft.ad  trcbcl.  &  fir- 
mat  Bald  c.impcrialcm.  num.dccimo 
nono.dc  pr jhib.ftud  alie.  pcr  Fridcr. 
Vbi  di<.ir,quod  ulia  vcrba  non  folum 
iria  ha:rcdum  gcncra  includunt,  (Id 
ctiam  Icgatarios  .  Hanc  opinioncm 

F  fcqui- 
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lccjuUur,&  aitcommuncmcfTc  Aym, 
Crauct.d.confil.256.in  cafu^commu- 
ncm  quocj;  dicitRubr.inRcpct.1.  Gal 
Ius.$.quidam  rc<5ic,nu.i93.&  feq.fF.dc 
lib.&  pofthum.  &  rurfiis  communcm 
attcftatur  Socin.  intcr  conill,  Albcr. 
Bruni  conf.io.coLi.vcrncirca  primam» 

Sccunduscafus  cft>  quando  tcfti< 
tor  in  tali  lcgata  vfusfrudus  fccilfct 
cxprcHam  mentioDcm  dcdi(^is  bonis 
feudalibus  ,  &  tunc  dic,vt  dixi  fupra  q, 
J4.  Nam  ccrtum  cft  vafiflum  in  bonis 
fcudalibus  vfumfi-udtum  vcl  ctiam  ali- 
menta  poft  mortcmfuamconftitucrc 
non  poflcj  vt  dixi  ibi.coramuncm  clTc 
opinioncm  pulchreBcro.q.94.&  c6- 
muncmdicit  Picusd.  I.  Titia.  fin.q. 
37.Pinel.l.i.par.^.numcr,7o.  vcrfic, 
adduntctiam  plurcs^O  dcbon.matcr» 
Roland.a  Vallcconli.71.nu. 67.  &  Cc(\, 
volum.2 .  &  coiTununcm attcllatur  Bc 
ncd.Cap.tr^fifl.  Rcg.  Rcg.  lod.licct  in: 
prziudicium  conilitucntis  bcnc  vafc- 
rct,  vtdicit  clfc  commimcm  opinio- 
ncm  Rolond,  z  Vallc  in  coaliiia  5p. 
Tolum.  3  • 

Pra:di<fla  tamcn  intcITige,  iuxta  ci 
^a:dixi  fupra  hxreditas,q.  11.  Vt 
proccdant  fi  fucccflbrnolitclTc  harres- 
tcftatoris.ScCTis  fi  fucrit  hacrcsfimpli- 
citcr  tcnctur  fcruarc  fac^um  dcfund:i  ^ 
Yti  vfumfrudu  rclidu  in  bonis  ipflus- 
Iia;rcdis.  Sinautem  adiuit  cum  bcnc- 
ficioinucntarij,  tcnctur  fimilitervfcjj. 
ad  concurrcntcm  quantitatcm,in  qua 
fiiccclsit  icftatori.vtdixi  fiipra  d.  cj.  & 
kadicitcftc  iudicatum  Borg.Caualc* 
d.  trad.  de  vfufrudu^nu  m,^  b  • 

Qu^nio  XXVI  r. 

^£nm  iffufrMSu  omnium  bonorum  legato 
ifemMU  bona  t  fubieQa.  rdhtuuoni  fir 


QVacro ,  An  vfufruduarius  omnifi 
^bonorum  habcat  vfumfrudum 
injbonis  fubicdis  fidcicommiffo  ?  Rc- 
[pond.quod  non,  quia  in  lcgato  fimpli 
ci  omniumbonorum,  non  intclligitur 
Icgatus  vfusfruftus  bonorum  fideico- 
minb&  rcftitutioni  fubie&orum ,  ita 
communttcr  tradunt  Do6corcs  I.  qui 
Romar,$.duo  fratrcs,  ff.de  vcrb.oblig, 
vt  tcftatur  ibi  laf.nu.  ^^.verf.  in  cadc 
glof.  AIcx.  confil.ji»  num.j.voI,5.  & 
quod  itaomncs  Do&teiicnr,  dicic  Ca 
nalca.trad:.dc  vfufrucSu  mulierum^nu. 
98.  vcrf,6.  dcdnccrct, 

Qmjlio  XXVIII. 

^  ^fufrMffuariusomnik  bonortm  habtat 
"pfHmfruQum  mlegUima  fdiorim^ 

QVarro  ctiam,  An  vfufru(fluarius: 
omJiium  bononim  habcat  vfum- 
frud:ura  in  lcgitima  filiorimi  ?  Rtfp. 
quodnon  ,^fcd  filius  potcrit  rctincrc 
lcgitiroam  vna  cum  fru^bu5,quiadc- 
bctur  in  proprictatc  cum  vfufructir^ 
&  finc  aliquooncrc.dixi  iftfra^.  lcgiti- 
ma  .  &  hancopinioncm  tcnet  Bart.l. 
Marcdlus,&  communcm  dicit  Pauuic 
Caft  r  .con  fil.  1 5  4.  con  fi.  41 5 . 1 .  pa  r.  Dcc  ► 
confil.^tp.fubnum.i.  &  Carol.Ruin» 
confil.  r  40. nu.  i  i.vol.  5  .Octa.Cachcr» 
dccif.Pcdcmont.jo.qiixfiium,  nu.i2* 
&  fcq.&  tcnctPaul.Picus  d.l.Titia.f, 
fin.nu.u^.Communcm  dicitCaualca,. 
tract.de  vfufrua. 

Et  hoc  intcUigc  ctiamfi  tota  pro— 
prictas  vel  maior  legitima  dTct  rclicta^ 
iiue  vfufrudu.  gloll.auth.  nouifsima. 
Cdcinoffi.teftament.  ibi  laf  dumait 
l.fblut.glofa  dod.improbari, Anto- 
nius  Cucchus  ibi ,  ita  omncs  T>oGU 
pafsim  tcn  crc  aic  Rubr.  Lcgicima  plcr 
iuic  rcUnq. 


Liber,  §X 

Qhv[Ho  XXIX. 


1        YcUrtHm  -pfusjruBus  extendatur  ad  bt 
m  futttra. 

%    LimUa  ft  coniunSd  perfon£  reli^um  fit. 


egatum. 


Varro ,  A.n  vfusfruflus  oranium 
bonorum  rdiduSj  cxtcndatur 
,  ctiam  ad  bona  futura,  ita  vt  vfu 
frufluarius  habcat  criam  vfumfrudii 
illorumbonorum  pofl  tcOamcntu  ac- 
^uiiltoru  ?  Rcfp.tjuod  aon,fcd  intclli» 
gitur  tanrum  ac  vfufruftu  bonorum 
cxiftcntiu  tcmporc  tcftamcnii .  Quia 
coccfsio  alicui  fa6a,  prarfumitnr  fada 
(ccundum  ftatu  pr^fcntcm,&  dc  rcbus 
pracfcntibus  &  non  futuris ,  Pra^t.Pa- 
picn.in  form.libcl.in  act.  confcf  glof. 
rcruitus,n.  ^.verf  fcd  circa  hsec  cjuarri- 
tur.&:  hanc  dicit  clTc  com.opin.Turfa. 
in  fuis  com.opin.q.8;j.Sicut  donatio 
omniarabonoru  intdligitur  dcbonis 
prz(cntibus  non  futuris,vt  cft  com- 
munisopinio,dcqu3  pcr  Clar.f .  Do-  l 
natio.q.  i  p.vcrf.  cadcmi];  rationc. 

Scd  ccrtc  hic  arriculus  dubius  cft ,  2 
Nam  vidctur,  ^  ctiam  lccaro  vfusfru- 
dus  omniu  bonorum ,  dcbcarur  vfuf-  j 
frudus  futuroru ,  vtvidctur  voIuilVc  4 
Dyn.fing.24j.&  ahj  pcrCrauct.Rub. 
<!clcg.i.nu.9.&:  fcq.vcrf  ampliaiur  (c- 
cundo.Et  pcr  gl.&  tCTC.I.c|uotics  §  (\n. 
fF.dc  vfufr.vbi  quando  lcgatur  viusfru  i 
dus  omniu  bonorum  ,  dcbctur  ctiam 
Tfusfruftus  futuroru.Scd  non  rcccdas 
aprima  opinionc,pro<^uaeft  tcxt.l.lt 
ila,ft.dcaur.&  arg.Ugat.Vbi  in  lcgato 
particulari  &  ccrta:  rci  non  vcniunt  fu 
turaj&  quf  (ita  poft  tcftamcniu,ctiam 
fi  lcgatum  lit  fa<fium  vcrbisgcncrali-  i 
bus  vcl  vniucrfahbus.Et  certum  cft  Ic- 
gatarium  in  vfufrudu  omnium  bono- 
rum  alio  dato  coharrcdc  vnlucrfali,dici 
tn  rc  cma  &  particulari  infticutu[n^&; 


Tclidum,&  clTi:  Cahcm  lcgatari  u  m  fru- 
^uu  &  non  proprietatis,  aliu  vcro  hf- 
rcdcm  in  proprictatc,crgo  vti  legatu 
particularc  no  comprchcndct  futura. 

Intclligc  tamcn  prardi<fta,cj>  tantum 
modo  intclliganturlcgata  bona  ,  cjuz 
tcftator  habct  tcmporc  tcftamcnti  & 
ita  prarfcntia,  vtnon  proccdant,quan 
do  Icgatum  cft  fadum  coniun<a«  pcr- 
fonar,  tuncctenimrationeconiundio 
nis  dcbct  attcndi  tcmpus  mortistcfta 
toris,  non  aiit  tcmpus  tcftamcnti,  it» 
docct  Bar.d.l.fi  ita,vcrb.ha:c  vcra,&  in 
l.cognatis.col.i.tt.dc  rcb.dub.  Soc.l.i, 
not.^.fF.dcrcb.dub.Quamuis  contra- 
rium  probauerit  CagnH  fi.nu.2  2«?.& 
fcq.C.dcpa(ft.Apoftillaiorad  fing.Ro 
ma.fing.  50^ .  Scd  prima  opinio  cft  ve- 
rior,arquior,  &  communis,  vt  tcftatur 
lofcph  Ludo.in  Dccifio.Cauiar.Pcru£ 
^ccif.  61  .par,  2.  nu.5  p, 

Q^H^nio  XXX. 

Quid  importet  legatum  vfusfrttflus  om* 

nitm  bonoiwn. 
Dtftinguitur  an  filij  fmt  inflituti ,  -jr/ «- 

tYanei. 

*An  -pxori  vel  extraneo  reli&um. 
*An  veniant  fruStts  pendentes  tempore 
mortis  te/iatoris. 

PRofcqucndo  matcria  Qn^arroquid 
importct  rcIi(Su  vfusfruCtus  bono 
ru  ?  Rcfp.Pro  vcritatchabenda  in  hac 
quxftionc,con(idcranda  funt  vcrha  tc 
ftaroris, An  fcilicct ,  rclincjuat  tcftaror 
vfuinfru<ftu  bonorum  fuoru  mobiliu, 
&  immobilium,An  ucro  omniubono 
rum  fimplicitcr,  &  dic  ut  dixi  fupra  q. 

Dcindcconfidcra,  Aninftituti  fint 
filij,uclcxtranci  :  Namquc  fi  filijfim 
inftituti ,  &  Vxori  teftatoris  rclidus 
ufusfrudus  omnium  bonorum,tunc 
rcli<^um  ufusfru&us  omnium  bono* 
F    z  rum 
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riim  importat  tantum  alimcnta  ,  vt 
dixi  fupra  cj.&  quod  ifla  lit  commuiiis 
opinio  firmat  quocj;Iicnctlift.in  Rcp. 
c.Raynutius,Vcrb.Cftcrabona,nu.i9.. 
-i-  JEt  hocproccdic  etiam  fi  vfusfruftus 
rcliftus  fit  pcrfon^  cxtranc^,non  enim 
inftiiutis  hlijs  vcl  dcfccndcntibus  ha- 
bct  intcgrum  vfumfrutlum  ,  (cd  taniu 
alimcnta.iiaicnct  Ang.  inAuth.  hoc 
locum.C.li  fccund.  niipr  mul  1'arif. 
confi.z  I  .conli.96  Volu.z.  Apolhl.ad 
FrancifCrcmcn.hngul.8.  quid  fi  mari 
tus.Anto.G.ibricl.in  fuiscommun.  c6 
cluf.lib.s.dc vfufru6tu,concluf  2.  nu. 
1  K  28.Etliccr  Franc^lar.Dccif.849. 
contrarium  partciu,<^uod  cxtranco  rc- 
lido  vfufruduario  hlijs  inlh:utis,cx- 
trancus  cotum  vfurr.fruflum  confcqui 
dcbcat,dcduftalcgiiiuia,fcquaiur ,  & 
cominuncm  cllc  vclic  opinioncin.  Ta- 
nicn  id  vcruni  ncui  ciicdicit  Caualca-. 
trad.dcvfufru(5lu  mulic.n.24.&  quod 
oullus  lit  ,quihoc  dicat ,  fcdomncs 
vnoorc  tcnent  contrarium,&  ijaipro- 
bat  dccifioncm  Pauli  dcCaftro,  Picus 
LTiii.a  §  fi.mim.i  o^.Eadcm  cnim  cft 
ratio  in  cxtranco,  auia  non  cft  pra:fa- 
mcndum,cju6d  tcftator  vclitlcgataritt 
habcrc  vfum£ru(!xum,&  tilium  <quoda 
modo  mcndicarc,faciuni  qux  dixi  fu- 
pra  dcalccndcntibus  &coUatcralibus, 
qui  fccundum  magis  communcm  con 
clufioiicm  Dodorum  non  debctuc  to 
tus  vfusfrudus,  fcd  alimcnta  tantum^ 
vifumat  idcm  Picus  d.^.fin.nu.  107., 
Sin  autcm  cxtrancus  tucrit  inftitu- 
tus  h^rcs,tunc  in  huiufmodi  lcgato  v- 
fusfructusomnium  bonorum,vcniunt 
omncs  frudus,rcditus,prouctus.l.vftt 
frudu  lcgato,&  {ccj.tf.  dc  vfufrud.  lc- 
gat.&  tradunt  Dodorcs  coramuniter 
d.l.  diuortio,rt .  folut.  matrim. 
^     Scias  camcn,cju6d  in  rcbus  c^ux  fcr-^ 
■ando  fcruari  non  poirunt_,vfufru£tua 
fius  talcs  frudus  pcrcipcrc  non  potcft 
fincfaiifdationc,i^uifubintrat  locum 
tlloruoi  bQnoruiDj^&  ifta.  facifdatio  cft 


iftocafu  dc  fubftantia  ,& illa  qaardat 
cffcrci.gl  ^.confticuicur.  Vcrb.natura 
li,Inftit.dcvfufrud  &  cft  magis  com- 
munisopinfo,vtfjtctur  Arios  Pind. 
L 1 .2.partc  fub.nu.  fcptuagclimoofta- 
uo.vcrf.qua  dodrina  rcccnta.C  dc  bc» 
ni.itcr.Soc.Iun.conf  7  z.nu.^.  Volum, 
i.Ruiii.conlih2o5.nuin  : ; .volum.i. 
Caualca.dc  vfufrud.mulicr.  nu.8y.Gi 
bricl.Roma.  lib.«;.com.concluf.  dovfu 
fruft.conchif  t.nu.  1 7. 
5      Std  c^uxro,  an  in  vfufrudu  vcniat 
fcecus  pccormn  ?  Rcfp.quod  fic,  dum- 
modoinlocum  capiium  mortuoruin 
fempcr  fubftituuntur,alia  cx  agnis  tu- 
tulis  &  partu,quando  grccis  vcl  alime 
ti  in  gcncrc  rclinquitur  vfustruftus,  fe 
cus  fi particularitcr  fingulorum  cipi- 
tum,cjuia  cunc  non  tcnctur  fiippkrc. 
ccxt.l.quid  crgo.&  ibi  gl.ord.ft.de  vfu 
frud.&  c|uod  ita  cencnc  Dodorcsco 
municcrdicit  Anton.Gomcr.  Variac.. 
Rvfohit.Toin.z.c.i^.nu.y.Picus  d.L 
Titia.§  fi.nu.i  1  j.cj.j z.Parif  conf.pi^.. 
«U.6.&  lccj.vol.}.. 

Quizflio  XXX 

[Tfufruffuarms  an  habeat  lommoditm  t%  exem 
platione  protocoUorum. 

QVarro  itcm,  H  maritus  Notariu» 
lcgauit  vxori  vcl  altcri  vfumfru- 
ftum  omnium  bonorum  ,  Nunquid 
etiam  poslit  pcrcipcrc  vfumtru6tuni,6 
«ccmolumcnium,cxcxcniplationcpro- 
tocollorum  ?  Rcfpond.  £artol.  inl. 
diuortio.  $.  fi  vir,ui  fundo^ft.  fo- 
luc.  macrini.  dccidit  cjuod  illud  cmo- 
Uimcntum  ad  vfumfruduarium  non 
pcrtinebit .  Qi^ia  rcditus  ex  proto-^ 
coUis  poftquam  ijiftrunicntum  fcmd 
cditum  cft  ,  non  rciicratur,&  lUud 
quod  fcmel  pcrccptum  cft  ,  &  non  re- 
nafcitur  non  ciicitur  cflc  m  vfufruftit, 

&ita. 


r  Liber.§.L( 

Jfitaconfulujtin  confil.49.  Scdcon- 
trariumtcnct  Paul.dc  CaOr.  &alijin 
6.§.fi  vir,&  cjuod  iu  communircr  tcnc 
tur  dicit  GulicI.Bcncdid.llcpct.c.Ray 
nutius,vcrr.C9tcrabona,nu.2  7.&Bar. 
communitcrrcprobari  ait  Caualca.d. 
trad.  dc  vfufru  d:.  m  u  1 1  c.n  u .  8  8  .p  rop  tcr 
vcrba  gcncralia  omnium  bonoru,  cjux 
comprchcndunt  ctiambona  ,  cjua:  vfu 
confumuntur&  fcruando  fcruari  non 
pofTuntjprafftiu  fatifdationcdc  rcfti- 
tucndo  tantundcm  in  gcncre  ,  (inito 
vfufrudu  ,  aut  illorum  arftimationcm, 
▼t  cft  communis  opinio,  dc  cjua  fupra. 

Qu^io  XXX//. 

%Anpptfet  muUt^  vcniat  in  leg^o  vfusfru6lus. 

QVfro  dc  viili  cafu:fi  alicui  rclidus 
fic  vfustru<5iusalicuius  caftri  ,  cui 
adharret  iunfdi6tio,Nnncjuid  in  tali  lc 
gato  vcnient  panar,condcmnationc$, 
muld3c,quie  imponuntur  proptcr  dcli- 
fubditorum,an  vcro  ad  hj rcdcs  pcr 
tincbunt  ?  Rcfp.Dccifio  huius  q.pcdct 
ab  co,an  fintin  fru(5tu,Bar.in  l.fi.ft.fo 
lu.matr.dccidit  c|uod  omnia  pcrtincnt 
ad  vfufruduarium,  quia  funtfrudus 
iurifdidionis.&  fcquiturBal.Imo.col. 
2.& dicit  Alcx.cjuod  Bar.communitcr 
lcquuutiir  Dodorcs  ,  dum  dicit  quod 
omnia  illa  pcrtincnt  ad  mariium,fi  ca- 
ftrum  vcl  alia  in  dotcm  data  habcnt  an 
ncxamiuriflliifdoncm,  (juiaad  maritu 
fpcdant  <ru<ftus  dotis,cuioncra  m.nri 
monij incumbunt.Hinc  ctiam  dccidit 
Bar.in  l.fi  quis  id.ft.folut.  matri.  quod 
talia  lucra  /pcdant  ad  cmptorcm  fru- 
<Sum  iuriftli<Sionis,&  cft  comunis  opi 
niovtfarctur  Alcx.ibid.  nu.  ao.diccns 
male  Ang.cotrarium  aflcrerc,  &  quod 
ifta  fit  vcritas ,  dicit  GuIi.Bcncd.Rcpc, 
c.Raynutius,Vcrb.ca:tcrabona,nu.j7, 
^inicrcjis  ad  c^.Si  duo  cmcrut  rcditus  iu 


;gatum.  8/ 

rifdi<Jlionis,vnuspro  primo  anno ,  al- 
tcr  pro  fccundo  anno,&  dclidu  fit  c6- 
miflum  in  primo,  cuius  condcmnatio 
fcc^uiturdcmum  fccundo  anno,adquc 
fijcdct  pf na,&  communis,  inquit ,  cft 
lcntcntia  quod  pcrtinct  ad  primu  cm- 
ptorc,quauis  Alex.cotraria  parte  dc  iu 
rc  fuftctabiliorc  cxiftimct.de  quo  ahbt 

Quj^fiio  XXX///. 

SFMM^BJfrM, 
tffufrnnuarms  poffit  arbores  mddert, 

QVarro  dccafu  quoiidiano,an  vfu- 
Iruduomnium  bonorum  conti- 
ncanturarborcs,ita  quod  vfufru<ftua- 
rius  posfit  cas  incidcrc?Rcfp.alij  alitcr 
fcntiunt.Tu  dic,aut  quxritur  an  vfu- 
fru<ftuarius posfit incidcrc  arborcs  fru 
6ifcras,vt  funt,caftanc^,poma,&  talcs 
Bon  potcft  vfufru<5tuaiius  incidcrc:ita 
tcncnt  Do<5torcs  coitcr  d.l.  diuortio, 
^.fi  fundu,ft".(bl.mairi.vtfatetur  Picus 
d  I.Titia.^.fi.q.56.nu.u6.Iaf.d.l  diuor 
tio,vbi  idcmhrmSt  omncs  in  Vafallo 
Emphitcuta&  colono.  Q^iam  commu 
ncm  intclligas,nifi  lalcs  aiborcs  incida 
tur  pro  rcparaiioncciufilcm  fundi,tiic 
.n.hoc  vfufru<5tuario  &fimilibus  pcrfo 
fonis  pcrmiftum  cft;Bjl.d.$.li  fundii  , 
&  hoc  cflcdcmentc  Do<:toru  fatciur 
Picusd.I.Tjiia,^.fin.  fub  numc.  i  lO, 
Aut  vcr6quirimus,an  vfufru<ftua- 
rius  posfit  icidctearbores  ca:duav,qu« 
brcui  rcn;ifcutur,&diccnducft ,  fic, 
idq;non  tantupro  vfu  fuo,fcdctiam  vt 
oslitvcndcrc,&cu  cisaccrc  profuoli 
itu,quiatalcs  arborcs  Uintin  fni<ftu. 
tcx.cft  l.in  lilua.ft.dc  vfucap.&  ita  tcncc 
omncs  Do<florcs  in  d.^.fi.fundu,  vt  ait 
Picus.d.l.Titia.f  fi.nu.ii9.&  hanccflc 
cominuncm  opinionctcftatur  Bcllon. 
confi.49.nu.i  i.  diimdicitcum  ciiam 
qui  vfum  filua:  habct  ^-quiparari  vlufru 
<SuariOj&  idco  vcndcrcporcft  ligna, 
F    }  Vnum 
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Vnum  tamcn  nota,c)uod  licct  vfu- 
fructuariusposfitarbores  cseduas  inci 
€icrc,tamcn  non  pottft  pro  fuo  libiiu 
tc  cjiundocunquc,  fed  licuc  patcrfami 
lias  cjdcrc  folcbat.tcxt.l.fi  fundi.^.fin. 
flf.dc  vfufruit.  Quod  intclligas  non  dc 
quantitatCjVt  fi  patcrfaanilias  vfus  fuc- 
lit  filua  non  nifiadvnum  plauftrum 
pcr  annum  ,  ncc  vcndcrc  folitus,  Vfu- 
iruftuahus  ctiam  plus  cacdcrc  non  pof 
fit  rciuia  imo  non  vnum^fcd  centum 
plaultra  incidcrc  ci  Sc  vcndcrc  pcrmit 
titunVcrum  dc  modo,vt  fi  tcftator  fo 
litus  non  nili  dc  cjuinc^ucnnio  in  qucn 
qucnnium  cxdcrc/imilitcr  vfutrudua 
rius  c|uotjuc  alitcr  vcl  citius  inctdcrc 
non  dcbcat.ita  tcnct  gl.d.^.hn.ii:  conv- 
munitcr  omacs. 

Qiuntoxxxiiri. 

1  An  irt  vfufruSiii  onmiHPi  bonQrum  vtmant 

nommt  debitoruw. 

2  ^nvfufruQu^xriHipojJitdcbitacxl^cre^ 

QVa:ro,an  in  vfufrudu  omniuni 
bonorum  vcniant  nomina  dcbi- 
torumMlcfp.Communis  cft  rcfolutio, 
«juod  pccunia  ipfacxatb  tota  non  vc 
nit  in  vfiifrud:u/cd  pccunia:cxa<5lac  v- 
fusfrudus  dcbctur,prarftita  t.->mcn  caii 
lionc  dc  rcftitucudo  taniundcm  finito 
vfufrud^.  itacommunittrtcncri  docct 
Alcx.&Iafd  §.fivir. 
%      Scd  dubitatiooriiur,an  ipfc  vfufru- 
^luarius  dcbita  posfu  cxigcr c  >  KcTpo. 
QnarDuisnon  cicfmt  qui  txiftimciit, 
vfufruCtirariurn  omnim  bononimba- 
bcrc  cxcrcitiumomniumadionum 
rcditariarum  lantjuam  procuratorcm 
in  rcm  fuam,&  agtrc  polil-  iiomftnc  pro 
prictarij.vt  vohiit  Soci.confi.  i  ?  i.  fub 
nu.i  a.VcrCfcc^uitur  aliaquxft.voL  r. 
Dcciusconfi.4  i8.Vifafi£  itcrumlcda, 
Capit.in  dccif  Ncapol.  Jr^.  nnmc. 
Cabrid.  Sarai.  addit.  ad  Matbclil. 


fing.4.  Tamcn  communis  fchola  inter 
prctum  in  cam  dcfccndit  fcntctiam,vt 
cxiftimct,in  his  cjuarvfumfrudii  rcfj^i- 
ciunt.vfufniftuarium  proprio  <]uidcm 
nomineabfc]; madatodomini  proprie 
tarij  ctiam,c|uia  dicitur  procurator  in 
rcm  fuam,  agcrc  pollc:  In  his  verd  c]Uf 
propiictatcm  rcfptciunt  no  pollc  finc 
mandato,&  in  his  non  habcre  tacitum 
mandatu,cu  non  fit  procurator  in  r0 
fuii,fcd  ^prictari j.ita  cft  tcx.&  ibi  BarJ 
&  Dod.l.  I  .$.vfufmftuarius,<f.dc  noui 
opcr.nunciat.  Vndc  nomtna  dcbitoru 
{btus  hzrcs  cxigerc  &  vfiitru<ftuarius 
ad  proprictatcm  cxigcndam  agcrc  non 
potcft  finc  mandato,ad  vfumtrudum 
vcrd.iditahxrcditatc&:rcaii  &  pcrfona 
li  adttoneagcrcnon  proliibcrur,vt  pro 
curator  in  rc  fua,  Ang.  Arct.§.vfusfru- 
dus,nu.5.InftiuJcvfufrudtFran.Mar, 
Jccif.oj  i.RoIand  a  Vallcconfi.8.  nu. 
1 9.  Vcrfnon  obftat  fimiiitcr.  volu.  2. 
Arius  Wncl.  I.  r .  par.z.numc.  ^i.vcrC 
<)uod  autcmc5munitcr,C.dcbon.ma- 
tcr.&  haccflccommuncm  opinioncni 
attcftaturBorg  Caual.in  trad.dc  vfu- 
fru^tu  inulic.n.f9ij.&  patctcx  numcra 
tis  authoritatibijs  p  Tirac^  i  fuo  trac.dc 
rctrac.hgnager^^.io.gl.vnica^fub  nu.j  • 

QuApo  XXXV. 

j  KfufruBuarins  omnium  bonorum  an  tenett' 

lur  cs  alienum pfrfoluere. 
t  ^eras  aitenum  ex  bows  hpreditiXrifs  di^ira" 

Ris  exfoUttdebety&  qu&modo. 
f  Legitarius  rerum  etrtarumnon  tenetur  £f 

dienum  fuiueie^m 

4  Quid  in  yfjufru^lumio  tptartdt  aut  quinta pat 

tis  bonorum. 

5  Qtrdft  Irgatum  fit  partis  omnium  bonorum 

Mobdium  &  immobiUum. 

6  yfufriiiiuarius  tcrta.  partis  hjereditatis  an 

teneatm. 

7  Quidtn  rftifru&uario  omniu  bonoru  ft inSH 

tutttslisherespoli  mortem  -pfufruGuarif, 

Succcf* 
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SVccefsuic  quacro  ,  An  ctiam  in  tali 
lcgato  vfustru(flus  omntumbono- 
rum  vcniant  oncra  lixrcdicaria.  pafsi- 
uc,&  imprimis  an  vrufrudluartus  ct 
tcftaincnio,  vclalia  vltima  voluntatc 
3CS  alicnum  folucrc  tcncatur  ?  Vtilis 
harc  &  <juoti<liana  <^uxftio  cft,  Bart.in 
l.fin.ft.dc  vlutrud.lcgatodocct,  c^uod 
tcnctur,  &  iprc,&  non  hscrcs  fit  con- 
ucnicndus  poftquam  poftcdit  bona. 
Scd  contr.i  l{.irc,  infurgunt  communi- 
tcr  intcrprctcs  ,  doccntcs,cju6d  indi- 
ftin<5tc  harrcs,  &  non  vfufruduarius 
tcncatur  ad  ars  alicnum  tcftatoris  no- 
minc  (blucndum,&  ipfc  fit  conucnicn 
<ius,non  vtitj;  vfufruduanus.  ita  cum 
rcprobatPauI.de  Caftr.I.fin.^.fin  au- 
tctn  ,  C.dc  bon.  qua:  libcr.Guliti.Bc- 
ncd.  Rcpct.  c.  Rainurius.  vcrb.cactcra 
bona.num.4^.diccns  hancopinioficm 
cftc  communcm.idcm  Hrmat  Alcxand. 
l.li  filio  ^  fi  vir,<f.folut.iTiatritno.  Bar- 
bat.conlil.d^.hb.j.  Dcci  confil.485. 
4Sc  coniil.  y  j6.numcr.  i  }.  conftl.  S90. 
comitiuncin  t]uot];  dicitloan.  Dilcfi. 
tra<ft.dc  uric  tcftand.Tit.de  lcg.  Caur. 
4;.Bcllon  conftl.^.num.i.  Dcci.conC 
5j.Francif.  Turz.  in  commun.optn* 
«jujft.ioy.Fran.Viuius  commu  opin.» 
hbr.  I .  vcrb.  vfufru6tuarius.  Eandcm 
ijuoquc  tlTccommunitcr  ab  oninilnis 
probatain  cnunciat  D:dac.Couar.Va- 
riar.Rc(olur.Iib.2.c.  i.num.^.  Pctrus 
Pcckius  dc  tcftamcn.coniug.Itbf.cjp. 
p.num  d.Caualcan.in  tract.  dcvfufru 
itii  multc.nu.2  1 1.  diccns  iftam  do^tri 
namBart.  dfc  Pharifaicam,&  non  fa- 
na.&  nouifsimc  Andr.  Gcyl.in  pra<S. 
obfcr.  C:imc.  Itnpcr.libr.;.  obfcruat, 
149. pcr  totum.Hartman.  Piftor.hbr. 
l.Qiucft.iur.q.46.  QuiaaCtioncs hx- 
rcdu.iriz  adiue  &  pafsiuc  compctunt 
&  dantur  inftiiuio  harrcdi  rcprcfcn- 
tanti pcrfonam  dcfundi,&  nonvfu- 
fru&uario ,  &  hxc  fcntcntia  vcrifsiina 
cft  :  potifsitnum  proptcr  tcx.d.  1.  ftni  ^ 
il.dc  vfufrud.  lcgat,  -p-wi.  ACtv*^  •  'Ut 


2  Scd  nunqnid  hxrcs  fbluct  dc  pro- 
prijsfuis  bonis?  Rcfpond.  Bald.con- 
iil.ij7.  Titiusin  tcftamcnto».  dubio 
hbr.  I.  vult  harrcdcm  omnino  tcneri 
folucrc,  iinc  diminutionc  vfusfrudus 
rclifti  vfufrufiuario,  quam  /cquitur 
Gozad.confil.ipj.  Scd  communis& 
ycrior  cft  [cntcntia,qu6d  ifthxc  cx  fo- 
lutio  arris  alicni  ficri  dcbcat  dc  rebus 
hzrcditarijs  on)nibus,&  non  tantum 
dc  proprietatc ,  ncc  dc  vfufrudu  tan- 
tum.Scd  tam  dcproprictate<^uam  vfu 
fru<^u  ,  &  itaonus  folucndipcrtincre 
paritcr  dcbet  ad  vtruui<juc ,  ft:iltcet  ad 
proprictarium  &  vfufru<Suarium ,  hoc 
vidclicci  modo  vt  fi  vfufru<Suariu$  no 
dum  fucrit  confccutus  vfumfrudum, 
ha^rcs  foluat  dc  pccunia  harrcditaria,  fi 
cxtct  vcl  vcndct  totdcbonis  tcftatoris 
qua:  futriciant  ad  afris  alicni  folutio- 
ncm  ,c.ipicndo  tamcn  prius  mobilia, 
ac  tandem  rcliqua  tradct  vfufructua- 
riocum  cauiionc  dcfolucndis  dcbitis 
poftmodum  cmcrgcntibus.vcl  ii  hj rcx 
non  pofsidcr ,  ab  vfufructiiario  pctct 
adarris  ajicni  folutioncm  bona  fufri- 
cicntia^qu.i:  vfufructuarius  vcnundari 
pati  co^tiur,pcr  tcx.I.vfofruau  bono- 
ruin.ft.ad  1.  Falcidiam.harc  omnium 
eft  communts  fcntcntia,vt  dicit  Dcc 
d.conlil. :  (5o.numcr.8.  &  confil.  4^  5. 
nunicr.  i  ^.Bencdict.f^.cap.Rainutius, 
Vctb  c^tcra  bon.i,  num.44.vcrf con« 
cludcns.Alcxandcr  d.l.  vfufructu,Pau, 
dcC.1lh.coni1l.2p4.  nuraer.  5.  coniil* 
4.60.  libr.  2.  Aymoii.  Craiict.  confil. 
I  8;.fub.ninncr. i.hbr.  1.  Villabob.  in 
fuis  commun.  opinion.  vcrb.  vfufrif» 
<Jtuarius  ,  nunicr.  6i.&  cJ^.Turian.d* 
quxft.  105.  Viui.dc  vcrb.  vfi'fru<I;luar 
rius  Didac.Couar.d  cap.2.hbr.2.Va-» 
riar  RcfoUit.num.d.vcrf  vtrunquc.& 
ab  hac  opinione  in  iudicando  iion  cllc 
rcccdcndum  dicit  Bcllon.  d.  coniil,  7. 
numcr.t.qui  allcgathoc  djccr<;  Dcci. 
confil.590.  &  ita  pra^icari  dicit  Ro- 
land.a  Vallcd.conftl.8.&  commuiiciu 
F    4  ctum 
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ctiam  Jicit  Ema.Soarcr  Thcfaur. com. 
opin.  Vcrb.vfutriiftuarius,  nu.  i  .& 
Barbat.conril.«5^.CauaIcan.ci  tra^.de 
vfufrufcu  mulic.nu.ii  r.&  21  x.vbicx 
pr2ccii<^s  nonnullos  allcgat.  commu- 
ncm  cjuoqueopinionem  rcfcrtPctrus 
Pcc^  d.lib.  5^.clc  tcftament.coniug.c.9. 
nu.6.A.nclr.  Gcil.d.obfcruat..:^.  j.nu  6, 
Hartman.  Piftor.d.  Qnarft.^g.nu.  r  9. 
Qiiar  fcntctia  vtiq;  vcrtfsima  &  drc^uif- 
fnna  cft,cum  vfustrudliistantum  ccn- 
fcatur  rcli<5tus  inbonis  tcftatoris ,  & 
iic^kKiiidto  XTC  alicno^ncG  alitcr  dcbc- 
tur  :  Et  hjc  rationc  vtcrque  dc  oncrc 
participat ,  cjuia  in  atienatis  bonis  vfu  • 
fruduariiiscarcbit  vfufruftu,&  harrcs. 
proprictatc.&  quod  iiarcfit  mcra  vcri- 
tasjdicit  Paul.Picus  d.l.Titia.^.fin.nu-. 
149.  q.49. 

Pr^difta  dic  magis  proccdcrc  in  vfti 
fru(5iiiarioccrtarum  rcrum,is  cnim  mi 
nimc  tcnctur  ad  arris  alicni  fblutionc-. 
tcx.d.l.fin  ibi  Bart.  &  cftcommunis  & 
f rcqucntifsima  omnium  icntcntia ,  vt 
attcitatur  Didac.Couar  Variar.Rcfo- 
lut.lib. 2.c.2.nu.  i.&quodcum  Bart. 
tran(ct>nt  communitcr  cartcr»  Doito- 
rcsdicit  GuHcl.BcnGd.d.c.  Rainutius^ 
Vcrb.citcra,nnm.44.  quia  dcbitanoii 
fcquuntur  fuudum,  fcd  totam  hicrcdi- 
tatcm . 

Idcm  dic  Ci  vfusfruftus  quartar,  vcl 
quin.:ar  partis  bonorum  fucrit  rclidlus. 
Nam vfufrudhiarius  quoqj  hacfpccic 
nonpotcftconucniri,  nccad  (blutio- 
ncm  arrisalicm  tcnctur.Qiiiabonadi- 
cuntur  dcdudlo  arre  alicno.  idcoq;  ctt 
tcftatovis  voluntatc  habtat  non  nili 
iliorum  bonoru.cjuar  dcdudo  arrc  alic- 
no  fupcrfuni ,  vliimkru(5tum  ,  miniinc 
dcdcbitis  conucniri  potcft.Bar.d.l.fi. 
&  cum  B.irt.id  probarcdoftorcs  dicit 
idcmOiilicl.Bcncd.in  d.c.  Rainutius, 
nii.44.&  ^^'^^ oinnium  calculo  rcccptu 
clic  fatctur  Couar.d.c.z.nu.2. 

Scd  quid  fi  rcli^ius  fit  vfusfru<5tus 
ommura  bonorum  mobilium  &  im- 


mobilium.nunquid  vfufruftuarius  tc- 
ncbitur?  Rcfp.paritcr  diccndum  cft, 
talcm  vfufru(ftuarium  non  tcncri,  ncc 
conucniri  pofle :  Quia  &  illud  icgatu 
particularc  cenfctur,non  ahter,  ac  fi  re 
rum  ccrtanim  pars  quarta  lcgata  fuif- 
fct ,  nccpotcft  dici  ccrtar  partis  bono- 
rum  Icgatum,  cumapptllationcbono 
rummobilium  &  immobiliuin,iura,& 
a6tioncs  non  comprchcndantur.vt  di- 
xi  fupra  q.  I9'.nu.  4.  ita  tcnct  Bart.d.h 
fin.Ioan  Dilcft.traft.de  artctcftandi;^ 
Caut.42.&  omncs  Doft.  tranfirccum 
Barto.  tcftatur  Bcncd.d.c.Hainutius^ 
Vcrb.cartcrab0na.nu.4j.  &  ab  omni- 
bus  rcctptum  firmat  Di dac.Couar.d-, 
e.2.nu. 

6  Qiiid  autc  diccndum,Si  alicui  vfuf- 
fru(^tus  ccrtac  partis  hzrcditatis  fucrit 
rcllKus  ,vcl  li  fuciit  inftitutusin  vfu- 

./rurtu  pariis  harrediratis,datocoharre- 
^Arvniucifali ,  Nunquid  tcncbituracf 
(blutioiicin  arrisalicni?  Rcfp.Bar.d.lw. 
fn.  docuit  taicm  vfufruftuaruim  pra 
rata  bonorura  harrcditariorum  tcneri, 
&  vna  cum  hxrcde  conucniri  poflca 
crcdiioribi\s.Hanc  dicit  cflc  coem  Di- 
dac.Couar.d.c.2.  na.  i  .vcrf.z.  Ruin. 
conf.i  2.nu.25.&  1  a.voi.j.Turian.in 
fuis  com.opin.q.  1  o  j.  Caualc.  d.  traft.. 
dc  vfutr.BU.2  1  6  Subdit  tamcn  Bar.viit 
fruftuariu  finita  vfufriiftu  poflc  fibi 
illud  (blutq  dcducerc.Scd  cum  impro- 
bat  Bcneduj.c.  Rain.  Vcrb.cartcrabo- 
naji.4j.Did.d.c.  2.nu$.exiftimansta:* 
mcn  opinioncm  Bart.  arquitattconfcn 
tancam,&  primam  crtc  coran)unem,& 
in  practka  obfcTuatam  tencndam  di- 
cit  Caualca.d.tractjfi.  x  1 

7  Prardicta  planc  proccdunt  quando 
hxrcs  cft  inftitutus  purc  in  propricta- 
te  :  quia  tunc  couenttur  h^rcs  &  fatiA 
facit  crcditoribus  modo  fupradicta. 
Scd  dubm  cft,fi  quis  cflct  rcUctus  ufu- 
fructuariusomnium  bonorum,&  hnr-» 
rcs  cflct  inftitutus  poft  mortcm  cius^ 
quona  rcmcdio  tuoc  fuccurratur  crc- 

ditori- 


A'toribiis  ?  Rcrp.Dcciriohiiius  <].pca 
det  ab  ilL  ,  An  valcat  lcgatum  illud 
quando  rcli^o  alicui  vfufrudu  omniu 
,  bonoriidato  inflituto  cohxrcdc  vni- 
ucrfUi.dc  qiio  fupra dixi q. 2 j.MatKe^ 
iiL  not.^.rctcrt  Rogcr  dc  Pcrufio  cum 
cflctiudcxpronunciaflcfcntcntiaBar. 
dc  qua  fupra  hoc  cafu  admittcnda  cffe, 
&  crcdicorcs  poflc  agerc  contra  vfufru 
ftuarium.Scd  ab  co  difccfsit  idcm  Ma 
thclil.  &  voluit  locum  cfle  adhuc  con- 
tra  Bar.communi  opinioni,  quod  Cci- 
licctvfuhuduarius  coucniri  non  pof- 
fit.Scd  tamcn  ncchxrcdem  conucniri 
poflc  cxiftimauit.quia  is  antc  mortcm 
vfutruftuarij  adirc  non  potcft  fccun- 
dum  aliquoSjVi  fupra d.q.i j .Idcoquc 
curatorcm  dandum  harrcditatij  conira 
qucm  crcditores  hfrcditarij  agant.Scd 
harc  /cutcniia  cft  contra  communem 
dc  qua  fupra,quod  lcgatum  valer,&^i£ 
rcsdicatur  purc  inlUtutus ,  &  auirc 
pofsit  ftatim  harrcditatcm  ,  &  illaro 
tranfmittcrc  ad  cius  harrcdc  ip(b  mor- 
tuoantcvfufrudluarium ;  Vndc  appa 
rct  non  cflc  iaccntcm  harrcditaie  ,  ncc 
idco  opus  clfc  curatorc  bon  jrum  ,  Ccd 
hxrcdcm  conucoiri  pollc,  &  comuiu- 
ui  opinioniadhuc  locuiii  cflc^  vt  dicit 
Socin.confil.  i  3  1  hb.  i .  Did.ic.Couar. 
d.c. 2.nu.5.  Caualcan.  d.tract.  dc  vfu- 
frudu  mulic.nu.2z4.  PauI.dcMontc 
Pico  d.l.Titia.^.  fin  q.5 1^.  nu.  1 5 o.&  tc 
ncnt  omncs  Dodorcs  d.q.  aqua  non 
cft  rcccdcadum,quia  talcrclictuin  vc 
rclcgatum  cft  ,idcoqucnon  alitcr  de 
tali  vfufrudtuario  diccndum  eft,acque 
dcmftituto  in  rc  ccrta,qui  ab  harrcdi- 
tori js  adionibus  Ubcrcll. 

QhjlPoXXXVI. 

LegatotMm  onus  ad  hM  edemjnon  atttem 

ad  vfuJruilHarimn  perti/ict. 
legdtaannua  ab  •piufruSkario  perfalm  dt 

bentidumn.odo/olHipoffunt.nu. 
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4  Le^ata  efuuntitatis  ex  bonis  bAreditarifS 

difiradiis  perfolufdi^nt. 

5  Jn  legato  alicuius  certf  rei ,  >fitfruSuarius 

&  legatarius  concurrunt.&  hoc  dectara 
turnu.6.&  7. 
8    De  vfufruSu  omnium  bonorum  detrahi" 
tur  [aUtdia^  &\  quomodo. 

QVarro,quis  tcncatur  fitisfaccre 
Icgaiarijs  &  fidcicommiflarijs 
particularibus,  An  vfufraduarius  dc 
vfutruftu  ,  An  vcio  proprjctarius  dc 
proprictatc  ?  Rcfp.Dubia  hxc  quarftio 
cft ,  in  varias  diuifa  opinioncs  ,  quas 
rcfcrt  Paul.dcmontc  Pico  d.l.  Tiiia.J. 
fin.q.do.nu.i  5  j.  Nam  Paul.dcCaftr. 
cxiftimauit  muliercm  tcueridc  vfufr. 
J.tin.^.linautcm,  Alcx.contrarium  opt 
natus,lcgatariorum  cflcparem  condi- 
tioncm,  idcoquccx  vcnditionc  rcruiu  » 
ha:reditariarum  pro  rata  dcbcrc  cuili- 
bet  fatisficri.d.1  vfufruftu,  fl^.dcvfufr. 
lcg.Bar.vcro.d.l.fin.tf.cod.docctlcga- 
ta  folucnda  de  bonis  harrcditarijs  Hc 
vfutrudtuarium  omnium  bonoru  con 
currcrc  in  vfufrudu  in  diciii  bonts 
p.nrticubritcr  lcgatis. 
I      Tu  dic  fimplicitcr,  quodono»  fbf- 
Bcndorum  lcgatorum  abfq;  dubio  iii- 
cumbitha:rcdi,non  vfufruChiarioctia 
omniumbonorum  ,Bart  d.I.fin.tl  de 
vfufruft  .  Qiua  vfufruduarius  non 
adit  htrcditatcm  ,  fcd  harres  :  itaquc 
quafi  cotrahit  &  obligaiur  Hancdicit 
ctTc  communcm  opinioncm  Dcc.  cof. 
5pc.G02.1d1n.conli.94.nu.14.  Didac, 
Couar.Variar.RcfoIu.hb.i.cap.i  nu. 
i  7.  Q^'am  tamcn  intclligc  nou  proce> 
dcrcinlcgato  annuo, Namqjillud  tc- 
nctur  \fufruduarius  folucre  de  vfu- 
frudu  trudibus  .  &  non  dc  proprieta- 
tcperfolucndum  cft.ex  quo  cnim  tcfta 
tor  voluit  dida  Icgata  fbJui  annuatim, 
cflctinconucnicns,  quod  omnianno 
dcbcrct  harrcs  vcndcrcbona  hxrcdita- 
ria,  vt  fatistaccrct  lcgatarijs,qu6d  non 
ctt  prarfumcndujijtcltaiorcm  voluiflc 

graujk- 
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grauarc diiplici  oncrc  hf rcdcm.Et  Koc  ; 
proccdit  dummodo  icgata  dcvfutru- 
ftufQlui  po{ruiu,&  vlusfrudus  non  < 
xnancat  inutilis,alids  fccus  tcxt.l.Bn.^. 
(in  autcm.C.  dc  bon.  ^uz  lib  quz  di- 
(politio,  licct  loquatur  in  vfutruftua- 
rio  Icgali,tamcn  in  vfiifru^tuario  quo- 
quc  cx  vltima  voluntatc  obtinct.  vt 
not.Bold.ibi,  &  hancciiccommuncm 
opinioncm  Dodorum  dicit  Ruin  . 
confil.  2o5.numcr.  j .  volum.  1 .  Socin. 
lunior  confil.i  1 5.  num.io.volum.t. 
Roland.a  Vallcconfil.S.num.  8p.  vol. 
2.quos  allcgac  Caualcan.  d.  tradt.  dc 
vfufruftu  mulicnum.  219  Hartman. 
Piftor.hbr,  i  .quacft.q.  i  o.  numcr.  4.& 
tjuodita  fcntiunt  Dod.  communitcr 
fccutus  cos  tradii  Didac.  d.c,2.  nu.7. 
"vcrf.^.confidcraiidumcft. 

Sed  dubium  cft,  Vndchxres  ibluc- 
rc  dcbcatjAn  dc  rcbus  proprijs  vd  har 
rcditarijs?  Rcfpond  Diftinguc,Aut 
loquimur  dc<)uantitatc  lcgata,  velrc 
aliqua  immobili.Primo  caru,c]uando 
legatum  cflct  circa  c]ujniitatcm,vipu« 
tali  tcftaior  icgauitccntum  ducatos, 
vcl-dcKrcm  modios  frumcnii ,  vcl  ccr- 
tam  olci  mcfuram^  tot  v-cftcs  vcl  aliud, 
&  hoc  cafu  Cornc.confil.  1 95.  voluin. 
quarto.conatur  probarc  h^rcdcm  tc- 
ncri  folucrc  finc  ciiminuiionc  vfiisfru- 
■^us^  Scd  incontrarium  cft  commu- 
jiisOodorum  opinio^quod  cantum 
"vcndatur  dc  xcbus  hzrcoitarijs  vt  lc- 
gatapcrfolui  polsint.  Paul.  dcCaltro 
xonfiL  :y ).  libr«  3.  &c  hanc  dicitcilc 
ronununcni  opinioncm  Socin.in  cof. 
JO^jL,  niMuc.i 7.  volum.  i  .Parif  conli. 
^5.<oniil.  -pd.  volum.  coniil.  97. 
iub.numcr.9  .vc^lum.2  .Crauct.conlil. 
a87.DidacXI)ouar.d.c.  2.num,7.vcrf. 
cactcrumiHcgaia,Caualcan.d.tra<5t.dc 
vfiifructu  inuliciu,  nu.izo  Hartman. 
Piftoris.Iib.i .  C^iarft  c|.  io.num.5. 

Sccundo<;afu ,  fi  lcgatum  cft  circa 
bona  iir.mc»bilia*?c  ftabilia,controucr- 
funi  fuit :  (^uibufdam  cxiftimantibus  j 


Icgatarium  rci  particularis  rcmfibi  Ic- 
.gatam  debercconfcqui  cumpicnovfli 
i  fru^tUj  quod  gcncri  pcr  (pccicm  tcfta- 
tor  dcrogaflc  cenfcatur ,  idcoquc  vfu- 
fru<i:tuariiiiTi  in  ca  nihil  iurisnabere. 
ita  voIuitBald.I.ouotics  C.famil.  her- 
cifcun.  cum  plunbus  aHcgatis  pcr  Dt- 
dac.d  c.2.num.7.  Scd  magis  obtinuit 
vfufruftuarium  hoc  cafu  cum  Icgata- 
rioparticulari  in  vfufrudu  rci  parti- 
cularis  concurrcrc,  proprictatcm  vc- 
ro  icgatario  rciiftam  ccnfcri,ita  tenuit 
Bart.  i.  Scmpronio.fF.  dc  vfufrud.icg. 
hanc  dicit  cllc  communcm  opinionc 
&  ab  ca  non  cflc  rcccdcnduin  Dcci, 
confil.  jpo.  num.7.  Didac.Couar.d. 
c.i.num.7.&  communiorcm  cflcfcn- 
tcntiam  comprobat  mtiltis  autiiorita. 
tibusRoiand.a  Vallcconfil.8.  num,^. 
&  58.  volum,  2.  communcm  quoquc 
dicit  Caualcan.  d  trad.  dc  vfufrudu 
nuiiicr.num.2  21.  &  num.  45.  vcrf  6* 
-Hortman  .  Piftoris iibr.i.Quacft.d.q. 
I  o.nu.7  .di\i  fupra  c|. 

AdiicTtcad  vnum  iuxta  fupra  dlfta, 
quod  fi  alicuicflct  rclictus  vfiistVudns 
omnium  bonorum.  ita  ,  quoddebcat 
■dc  omnibus  frudibus  bonorum  fuo- 
Tum  quolibcc  aimo  rccipcrc  vAjucad 
ccrtam  fummam,  ta!  s  vfufru<5tuarius 
dctru6ibusomniu  Icgatariorum  vfq; 
ad  intcgram  quant4tatcm  pcrcipcTC 
pofsir,  ctiam  quddfunus  in  cafu ,  quo 
fc-cundiun  confuccudincm  Bulgaride 
quafupra|vfusfructu$  inalimenta  rc- 
fciluitur,  non  obftaiitcdilpofitionc,! 
fi  alij,  ft.  dc  vfulruct.  Icgar.  idqucquia 
conitat  dc  vcriiiinili  incntc  tcftatoris, 
quod  ita  vi^lucrit ,  quojcafu  iimitatur 
eius  dilpofitio.  ita  tradit  confulcndo 
Parif  coalil.95.&:  conlil.^^J.volum.^, 
conliI.97.fub.num.c?.&  lcq.voium.i, 
hanc dicit  cflc ma^i» communcm  opi« 
nioncmRoland.  a  Vaiicconlil.  S.nu, 
20.&  fcq.voium.i.  rcfcrt^  fcquitur 
Caualcan.d.tract.  dc  vfutructu  muitc 
11u.220.qudd  bcncnota. 
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I    Tributa,&  coUeCIas  vter foluere  teneatur 

bxres  ne  an  vfufru61narm. 
%    Quid  fi  impofaio  tania  ftt^  -pt  abforbeat  le 

^atum. 

^  Quid  fi  b  onayvel  domin/  illorum  fmt  exem- 
ptt  ab  onertbi  s  &  colU£lis,  an  -p/ufru- 
il^arius  teneatur, 

I        Vxro  itcm  quis  tcncariir  ad  folu- 
V^rtoncm  collcftarum  &  aliarum 
praclhirionum  liarrcs  nc,an  vfufrudlua 
fius  ?  Rcfpond.Communis  cft  rcfolu- 
tio  ,  vriifruduarium  tcncri  ad  oncra 
collcftas  &  tribura  ordinaria  &  cxtra- 
ordinaria  criam  infolita  ,  non  habita 
difFcrcria  itcr  colIc^bs,tributa,&  onc- 
ra  merc  realia^riucfuntpracfcntia^fiue 
prartcrita,  licctquo  ad  prartcrita  ha- 
bcat  rcgrcflum  conrra  dida  bon»,  ita' 
tcnct  glof  Bart.  6i  Doft  in  1. 1 .  Vcrb. 
frudus^C  dcan.trib.  Vbicomunitcr 
concludunt  iftudcfll-  gcncralein  t|uo 
cunt]ucpof}<.frorc  frudtus  recipicntc^ 
vt  tcftatur  Modcr.  Parif.addit.  ad  coC 
Alcx.ccmfil.^.  Vcrb.rcaIibus.vol.5.& 
tcncr  Bart.I.cjuarrOj  ft.dc  vfufriiftu  Ic 
gat.  Parifcoiilil.  5  i.volum  1 .  &  Iwnc 
ilicit  magis  communciT»  opinioncin 
efrcPanormit  c.paftoralis,  num.<s.cx- 
tra  ie  dccimis,  qticm  rcfcrt  Caualcan. 
in  d  iraft.dc  vfufruAti  mulitrum,  nu» 
152.  Ratiocft,quia.onusiirud  foluca- 
<fi  tributa,coIlcctas ,  &  oncra  pcrtinct 
ad  cum  ad  quc  pcnincnt  fnidus,  Viv- 
dccuin  vfufruftuarius  fru^us  perci- 
j»iat,  adoncra  quotjuc  cjux  rcbiisvcl 
(altcm  pcrfonis  propicr  borra,  &  fic 
refpc(5lubonorum  imponuntur  (blue> 
«btcnctur. 

Scd  quid  fi  coITc^Jf  vef  oncracflcnt 
tani  magQa^(|u6(iabrQrbcruit  tcuos 


pi 

fruftus  vrusfru(5lus  ,  Nun<ljnid  vfufnr 
Auarius  nihilominus  tcncbrtur?  Rc- 
fpond.Diftingucndum  cft.Aut  impo- 
fitio  cft  tanti  valoris  !k  fummar^quod 
abforbcrcttotum  vfumfruftum  bono 
rum  vniucrfalium  &  particularium  rc- 
liftum  durantc  vita  vfufruduarij  ta- 
xandum  iuxta  tradita  pcr  Dod.  com- 
munitcr  in  l.harrcditatum,  ff.ad  l.fal- 
cid.vtdixi  infra^;.  Falcid.  &:  itaomni- 
no  inutilccfTet  Icgatum  ,  &  tunc  vfu- 
fruduarius  /blucrc  dc  vfufrudu  non 
tenciur. Aut  collcda  vel  impofitio tan 
tum  abfbrbcrcr  fru<Sus  illius  tcmporis 
vcl  anni,  &  fufficit  Icgatum  in  totura 
no  fuifTc  ncc  cffc  inutilc,  ita  poft  alios 
tcnctParp.iI.in  I.pIacct,C.  dcSacrof. 
cccl.  Acgid.Thoin.tra^t.dcmu  KT.& 
coIlc6t.$.Paupcrcs,nu.  2  7  .verf  vfutVu- 
^uarius ,  §  cxpofuimus ,  fub.num.  17. 
verf  tradunt  fcnbcntcs,vbi  dicunt  hac 
cffccommuncm  opinioncm,rcfcrt  & 
fcquiturCauolcan.  d.  traft.  devfufru- 
ftu  mulicrum,num.i52. 
}      QiTxro  itcm  ,  quid  li  bona  fint  pri- 
uilcgiata  &  cxcmpta  a  collcda  vcl  onc 
ribus,vcl  domini  bonorum  fintpri- 
ui'cgiati,  Nunc^uid  vfufructuarius  te- 
ncbuur  ?  Ri  fpond.Quod  li  bona  funt 
priuilcgiata,priuilcgia  feciuuntur  cjuc- 
cuncjue  fucccfrorcm,&  vfufruauarius. 
no  'encturad  colIcctas>tributa,&onc 
ra  fupcT  bonis  impolira ,  quamuis  pro- 
fructibus  bcnc  tcncatur  :  Secus  vcid 
ii  priuUcgiu  cflct  |>fbnalc>vt  fl  clcrici^ 
veKilij  linirationc  pcrfbnar  cxcmpti.. 
Nam  tunc  vfufructuarius  niflipfcquo- 
c|uc  lii  cxcmptus  ,  tcncturad  lalia  onc 
ra,quia  mutationc  pcrfbnac.mutatur 
coadiiio  flatus.  hanc  dicit  cfTccom- 
munem  opinioncm  Francif  Ripa  libr. 
2  .dc  pcftc,cap.72,numcr.  1 7.V  illal.ia 
commu.optnion.  Vcrb.  ccclclia.  ilib. 
mimcr.?.vcrficnotacjuod  fibona,  6t 
nu.i  .BcIIon.in  confiI.4o.nu*j.Tira<i;. 
tracc.dc  Nobilit .  c.  ao.  nir.  1 6  ^  .Bcncd.. 
Capr.in  ttact. Rcg.  Rcg. ^d.aum^  j.^ 
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&ita  iudicatum  cflcrcfcrt  Caualcan. 
t/ad.dc vfufruccu  mulicr.iiu.  i6j, 

Qmjlio  XXXVI. 

I  Legato  "pfusfrudits  continctm  propmtas , 
quando  teflator  voiuitreflitui. 

a  Item  ft  rtUqiut  rtm  ad  Tffumt/rn^um  vel 
vtendum&  fruendum. 

j  }tem  ijuando  reiiquit  cum  prohMtxonc  alie 
nationis, 

DTxi  fupra'  quid  inlcgato  vfustru- 
dtus  contincatur.Et  licct  folu  vfuf 
frudus  ,&  iion  proprictas  intclliga- 
1  turrcli^ta.  Tamcn  quandocjuc  vcnit 
proprictas  cx  verifimili  mcntc  tcftato- 
riSjCjuia  apponuntur  talia  vcrba ,  quar 
non  conucniunt,  nifi  habcatur  ctiam 
proprietaSjVt  ll  tcftator  rcliquitalicui 
vfumfrudum  ad  vitam,  &  poft  cius 
moricm  voluit  ad  alium  pcrucnirc,aut 
iufsit  vfufruduarium  rcftitucrc  alij; 
Qu^ia pcr  illa  vcrba,  rcftituerc ,  pcruc- 
nirc,  intclligitur tcftatorc  fcnfjflc  cjuo 
«juc  dc  proprictatc.  iia  voluit  Roman. 
ling.  j^^.Scd  contrarium  cflc  iudica- 
rum  dicitBocr.conf  1  j.fub.num  2.& 
hanc  tflccommuncm  opinioncm  di- 
citRuin.conCs  i.nu.i  ^.cumplunbus 
laudatis  pcr  Soarcz  in  commun.opin. 
Vcrb.vxor,nu.i  14.  Nicol.  Pig.addit. 
adRoma  d  flng.  probat  Caual- 

can.d.traft.dc  vfufruftu  mulic.nu.y^». 
c]ux  fcntcntia  vcrior  cft,quiaim6  non 
Vidctur  hoc  clfc  dc  mcntc  tcftatoris, 
quar  fuit,faltcm  rclinqucrc  vfumfru- 
itum  non  propr.ctatcm,  &  quia  vfu- 
fruduarids  confcqucrctur  poflcfsio- 
ncm  bonorum ,  in  cjuibiu  vlumfrudii 
rciiquit,  rcAcmandauit  poflcfsioijcm 
naturaicm  itcrum  rcftiiui,  non  pro- 
prictatcm ,  cjuam  non  rclicjuit, 
a  Scd  cjuid  fi  tcftator  rdicjuit  fun- 
dum  cd  vfumfruftum,  vd  vtcndum  & 


frucndum,niinqnid  (blus  vfusfrtiduf 
ccnfctur  rclidhis  ?  Rcfp.Bar.l.Libcris, 
la  i.nu. j.ff.dcalim.&cibar.lcgat.  do- 
cuit  pcr  iHa  vcrba  ad  vfurafrudum  Ic- 
gato  fundolcgatum  non  rcftringi,fcd 
proprietatcm  ccnfcri  lcgatam  plcno  iu 
rc,in  tantum  quod  lcgatum  fit  pcrpc- 
tuura  &  tranfmisfibilcad  harrcdcs.  idc 
Barto.l.cum  hi  fi  vni.&  ibi  Paul.dc 
Caftr.ff.dctranfad.&  quod  itatencnc 
Dod.com munitcr  rcprobata  glo  in  d. 
l.cum  hi,attcftatur  Paul.  Picus  1.  Titia. 
$.fin.nu,  I  I  .Eandcm  fatctur  cflc*  com- 
muncm  Modcr.  Parifaddit.adconfil, 
Alcx.conlila  a  j.fub.num.5 .  Vcrb.ad 
vfum.  Capic.  dccif  iSS.nu.^.&itadi- 
cit  communiter  tcncrc  Dodores  Pau. 
Parif.conf  2 1  .nu.  j  6.  vol.2 .  Quia  vbi- 
cunq;  modus  vcl  caula  adicda  rcfpi- 
cit  commodum  Icgatarij ,  non  vidctur 
rcftringcrc  Icgatum:  Scd  communcm 
dicit  fanc  iDtcIhgcndam  Mod.  Parif, 
dido  loco,quandopr|ccditdifpofitio 
donaiionistotius  rci,  &  vcrba  fcqucn 
tia  cxccutiuc  addita  funt,  tunc  cnim 
difpofi  tionc  pcr  illa  vcrba  no  liraitari, 
nili  alitcr  dcmcntctcftatoris  apparcat. 
5  Quarro  itcm,  qu id  fi  tcftator  con- 
ccfsitalicui  vfumfrudum  alicuius  rci, 
ita  tamcn,vt  pofsit  dc  illa  rc  mortis  tc- 
porc  dilponcre,  vcl  iia  vt  non  pofsic 
alicnarc  illum  fundum  ?  Rcfp.  Bald.in 
l.ProcuIus.  fl^  dcvfufrud.  cxiftimauit 
hoc  cafu  no  tanium  vfumfrudum,fcd 
plcnam  proprictatcm  cflcrclidam,& 
llc  vfumfruAum  formalcm  &  cafua- 
Icm,Roma.conlil.:oS.Pctrus  a  Ducn. 
^^g'  i  1 9'  limit.i.&  hanc  fcntcntiam 
dicitcflc  communcm  addit.ad  fingul. 
Crcmcnf  fing.2  7.maritus  lcgauit,quc 
rcfert  Caualcan.  d.  trad,  dcvfufrudu 
mulie.nu.  77.  Alciat.l.  rcdc dicimus. 
fl.dc  vcrbor.fignif .  Quia  iHa  claufula 
quod  non  pofsit  aIicnarc,non  caditin 
vfufruiftu  tormali .  Scd  in  hoc  vltimo 
quando  teftator  dixit,  quod  n5  pofsic 
alicnarc^  plurimi  tcncnt  contracom- 

muncm 
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iminern,&  vidctur  cffe  vcrior,  nec  pu- 
torimpliccin  prohibitioncm  fufticcrc 
nifi  aliud  concurrat,  cx  cjno  dc  mctc  tc 
ftatorisapparcat.  Nacx  c^uo  principa- 
litcr  vfumfrudum  rcUquit,  &  fccunda 
rio  voluit,quoJ  nort  po{si:  aiicnaic  vl 
lo  modo,maioris  cautda:gratia  id  tc- 
ftator  tcciltc  vidctur.lunc  fcntcntiam 
didc  vcram  iicut  cuangclium  Caualca. 
d.trad.dc  vfufriidu  mulic.fub  nu.77. 
AriusPincI.  diccns  ocs  Dodorcs  in 
hoc  dclitancrepct.d.l.j.^.par.n.41  .C. 
dcbon.nuter.  &  fanctcftatorcsplcbci 
tantas  iuris  fubtilitatcs  non  incclligut. 
Vndc  iudexfcmpcr  circumftantias  nc 
gotij  confidcrabit:  in  dubio  autcm  no 
puto  cotra  hircdc  proptcr  hmpliccm 
prohibitioncm  pronunciandum  c(fc. 

Aducrtc  lamc  prardi^tis  cafibus,qui 
bus  no  tatuvfusfru(S:us,fcd  &propric 
tas  ccnlctiir  rchda,Si  talc  lcgatura  fuc 
rit  rcli^um  adicdto  icporc,vt  toto  te- 
porc  vit^'fuf,^vcl  in  uita,aut  doncc,vcl 
«juoufc^;  vixcrit,non  cflepcrpctuum  Ic 
gatu,ncc  trafircad  hxredcs  vfufruttua 
ri j,fed  ad  hxredes  teftatoris  ,  <juia  pcr 
il!a  vcrba  fignificatur  cjuod  in  vua  ta- 
tum  habcrc  debcat ,  luq;.  reftringitur 
lcpatij,licctalias  non  rcliringcrctur  p 
vcrba  ilia,ad  vfumfructu.iia  ccnct  Bal. 
l.j.C.dctru<!rt.*S:  ht.cxpcni.&  hac  dicit 
cflcconimuncm  opimoncm  Parif.coC. 
2 1  .n.{  5.&  fecj.vol.  :.Caualc.d.cra<5t. 
dc  vfufr.  muhe.n  75?.Scd  pafltis  eft  du 
bius  ,vc  fatctur  Picusd.LTuij,^  fi.D. 
1  1  .  dirit  tatne  commiincm  hbi  magis 
placcrc,quae  m.igis  mcnti  tclUtocisac 
ccdit,idcoq^;  tn  dubio  ccnciidaeft. 

Qmfito  XXXIX. 

^limtnta  (jmliter  pr^flanda  &  taxanda>. 

QVfFo^fupradi^umcft  inftitutis- 
filijsvxorcm  rcUdam  vfufrudua 
riam  tamum  alimcnta  confcqui,  cjua- 
,lkcr  przftari.dcbcanc?R.cfp.Cois  cft  £c 


folutio^quod  pr^ftari  dcbcnt,fccundu. 
xftiinationcni  iudicis,  habito  rcfpcftu 
ad  vitam  vfufruduarij ,  &  fecundum 
qnantitatcm  rcdituum,&  nonquanci- 
taicm  p.itrimonij,&  fccuiiduin  faciilta 
tcs  icft.itoris,dc  quibus  potuit  teftari, 
&  conditioncm  ac  qu.ihtatem  mariti 
&  vxoris  ^ac  iliius  confuetudincm,ii 
dcca  apparcat.Igitur  Pra^ca  eft  fccd 
du  DD.  quod  h«res  primo  vcndenda 
rcs  hxrcditarias  facisfaciat  crcditori- 
bus,&poftea  dc  frudibus  rcilduiv- 
xor  habebit  alimcntarquod  fupcreft,c« 
rith^rcdiim.Si  vcro  noii  futficiant  fra 
6tus,non  per  hoc  vcnditur  proprictas» 
Sed  fccuudum  quontitatcm  rcdituu  re 
ftringentur  alimcnta.barr.l.fi.  ft.  dc  ali 
mcnt.& cibar.lcg.&  c^uod  itamaiorcs. 
ooftri  (cntiunt  dicii  Picus  d.l.Titia.$. 
fi.cj.6i.nu. i s6.&  cofulcdoParif  c6f« 
98.  n.  a8.;vol.  2.&  cocni  cflc  opinionc 
Villalob.in  co.opin.Vcrb.vfuiVuftua- 
rius  n.65.Did.Couar.Varia.RefoI.iib» 
a.cap.s.  iu  fin  Jices  fcrc  ab  oibus  frc- 
cjuentifsimc  rcctptum  Caualc.d.tra^L. 
dc  vfu£r'.nu.27.&  dixi  iatius  aiibi» 

QmjlwXXXX. 

St^  MM^!{1^, 
l  Liberatio  debitori  lcgati  poitfi,&  quomod» 

hoc  fiat.nu.z^ 
^       '11  ^emraliliberatione  fa6la  tutoribut 
jlijs  adutiniflratoribki  LOhtineutur  ^ 
f  .i6lione  rcatt  pnjjur.i  ved  iort.^rur. 

4  LberatwnereU^a  dtpvfitinio  t^idiotinea- 

5  .An  genir^U  bboatione  t>eniat  reiiquorurm 

rentifJ:o,&  tfHandonii.  6..&  7. 
8  Quid  fi  lcgauit  otrnie  in  qu«  i  onttgerit  cotl' 
deninari  rutione  adrnunSlrationis.. 

TV  fcis,cju6d  Hbcratio  quocj/dcbito 
ri  a  crcditorc  lcgari  p6t,rot.ti.dcIi 
berat.  Icgat.Quandoqj.n.crcdiror  fim 
plicitcrlcgacdcbicori  quodci  dcbct,Yt 
fi  dixcrit  cale  dcbitu  pcii  nolo,  dixi  fii- 
praq  1 6.Qiiadoq;fi  dtbitor  gefTit  nc 
gociiitcftatoris^quiafortcfuit  tutor, 

cuxar- 
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curator  &  tcftator  dixit  rattoncs  ab  ip 
fb  cxigi  nolo ,  &  quod  ralislibcratio  a 
ffttionibus legari  pofsit  communi  om- 
niuni  confcfifu  reccptum  cft  in  I.cum 
•  neccfsitatcm  C.dc  fidcicom.vt  tcftatur 
Couar.lib.i.  Variar.Rcfolut.  cap.  14. 
num.i.vcrf  prima  conclufio. 

J  Scd  cjuairo,  an  in  gcncrali  libcra- 
tionc  tutoribas,  curatoribus,cftcriscj; 
alicnarum  rcrum  adminiftratoribus  lc 
gata  comprchcdantur  ca  ,quaf  aftionc 
rcali  vcndicari  poflunt?Rtfponsglof.l. 
Aurclius,$.Ma:uia,ff.dclibcr.lcgat.tc- 
net  quod  non,  cjuam  fc<^uituribi  liart, 
hxc  fcntctiatrequcntifsimo  omniu 
calculo  rcccpta  cft,  vt  firmatCouar.  d. 
cap.  1 4.  uum.j  Gomcz.variar.  rcfolut. 
lib.i.cap.i  2.num.  Sa.vcrf  itcmaddc 
quod  in  tali .  Extranca  cnim  funt  illa  a 
rcdditioncrationum  ,  (|uar  in  his  cjux 
«pcnduntur  vcrfatur . 

4  £x  qno  infcrtur  fi  tcftator  depofita- 
rio  vcl  commodatariolibcrationcm  lc 
gaucrit  ab  adioncdcpofiti  vel  commo 
dati,  cam  ad  adioncm  rcalcm  minimc 
cxtcndijita  tcnet  Bart.  I.  non  folum,  §. 
vlt.ff.dciibcr. lcg.Qui  cnim libcratur, 
ab  obligationc  libcrari  ccnfctur :  at  a- 
^tioncin  rcm  conucntusnon  vt  obli- 
gatus.fcd  vt  polltflor  in  iudicium  voca 
tur.Ncclibcratio  comprchcndit  adlio- 
ncm,qua:  pofsit  contra  c^ucmlibet  c.x- 
trancum  pofsidcntcm  proponi,fcilicct 
rci  vcndicationcm.hxcopinio  Bartol. 
communitcr  rcccpta  cft  ,  vt  idcm  Co- 
uar.citato  loco  tclhtur,verf  primo  Sc 
tcnct  Alcx.confil.46.nu.4.1ib.j.  Lan- 
ccl.Dcc.l.fi  fidciuftor,ff.dclcga.  j.  laf. 
conri^i.lib.i. 

y  Scd  numcjuid  talis  liberatio  ccnc- 
raliter  lcgau ,  vcl  fi  quis  cxprclsim  a 
rcddcndis  rationibus  hbcraiur  ,  indu- 
cit  liberaiioncm  a  folutione  reliquo 
^Qin  ?  Rc(pond.  Communis  &  rcce- 
ptacft  fcntcntia,  non  videri  reliquo- 
rnm  folutioncm  remiflam ,  ita  tcnct 
Bartol.  inl.  Lucius,  ff.  dc  libcr.lcg.  & 


d.l.  Aurclio ,  §.  Caius,  num.y.Romt^ 
fing.r  io.Alciat.de  prarfumpt.  rcg.j.  c, 
6.Ang.conf  i  S^.&i  I74.gl.  communi 
tcr  rcccpta  d,  §.  Caius.  vt  dicit  Couar. 
d.cap.  i^.nu.j.vcrf.poftrcmo . 

6  Intclligc  ctiam  hanc  communcm 
quando  icftator  libcrauit  tutorcmvcl 
admimftratorc  ab  adionetiTicIa:,  tunc 
cnim  non  ccnfcntur  rdiqua  rcmifla: 
fccus  fi  iuflcrit  &  mandvuit  quodhz- 
rcs  cum  libcrct,  <juia  &'  tunc  a  rcliquis 
fit  libcratio.Bartol.d.^.Caius.  num.7. 
&  hanc  diftin<5tioncm  aflcnt  commu- 
nitcr  cflcrcccpt3mG02ad.confil.p4. 
nu.17.Socin.conf.101  .lib.2.  vcrf.  ali- 
quando,Couar.vbi  fupra .  Scd  cam  di- 
citfjlfam  cflc  Aug.conf.  18^.  &  rcpro 
bat  loan.Croc.l.ncmo  potcft,dc  Icg.  j. 
Bart.Socin.conf  75  .lib.^  .Curt.Iunior 
l.adtioncdctranfaft.  Couar.  vbifupra 
fatcor  difficilcm  cflcarticulum,non  ta 
mcn  a  communi  rcccdcndum,maxitrc 
fi  cx  mc«tc&  vcrbis  tcftaioris  appa- 
rcat ,  vt  fi  grauctur  hacrcs  nc  aducrfus 
tutorcm  rationc  tutclx  .igat,vt  fcntit 
Couar.d.c.i.nu. i.verr  fcd opinioni, 

7  Pr«cdida  locum  habcnt  in  libcratio 
nc  rationc  adminiftrationis  prartcri- 
ta:  :  Scd  quid  ii  tcftator  tutorcm  libc- 
ret,  vcllcgaucritci  libcrationcm  a  rcd 
dcndis  rationibus  futura?  adminiftra- 
tionis?Rcfp.  gl.l.quidccedcns,ff.  dcad 
miniftr.  tut.  tcncr,qu6d  talislibcrario 
non  libcrat  tutorcm  nc  dum  a  reliquo 
rum  folutionc,fcd  nca  rcddcndis  qui- 
dcm  rationibus  ,  licct  hoc  opcrctur  nc 
adftri<5tam&  cxadilsimam  rationcm 
tcncatiir.hanc  fcntcntia  fcquitur  Bar, 
ibi,&  DD.  Ang.conf  185.  Socin.  201. 
&  cft  communis,vtaflcruntIoan.Arc- 
lat.vlt.Rc/p.dc fccund.nupt.num.  i  j, 
Aim.Crauct.conf  i^j.nu.p.Did.Co- 
uar.vbi  fupra  num.2. 

8  Et  haEcconclufio  adco  vera  cft  ,Tt 
proccdat  non  tantum  fi  tcftator  tuto- 
rcm  hbcrauit  ab  a^lionc  tutclar ,  fcd  fi 
lcgaucrit  ci  omnc  id,in  quo  contigcrit 

condcm- 
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condemnari  rationc  adminiftrationis, 
tuc.n.non  liberatur  a  rcliquorfi  folutio 
ne,nec  a  dolo,(cd  tantu ab  co  quod  nc 
gligentcr  vcl  cx  lcui  culpa  commilTum 
fuerit,  alioquin  Icgata  libcratio  anfam 
dclincjucndi  pr^bcret.ita  tcnctSalicct. 

Cor.&  lafd.I.cu  ncccfsitatcm.  AIc. 
conr.74.Iib.7.Fclin.c,  fidiligenti,  nu. 
atf.dcforo  compct.gl.d.I.  quidam  dc- 
ccdcns.&  hanc  dicunt  &  fatcntur  com 
muncm  cffc  opinioncra  Frac.Crcm.in 
terc6nAlex.conr62.I1b. 4. nu.j.Ana- 
nias  cof.So.ibiBoIogn.Dcc.cof  178. 
nu.^.&conni92.nu.4.& in  d.I.adio 
nc,nu.  I o.in  fi.vbi  vcriorcm  quoquc  di 
ciradd.ibi,And  Alciat.ibiJ.C.dc  tran 
fad.Io.DiIcd.dc  artc  tcft.Tit.  dc  tuto 
TCjCau.i .  Ciotus  I.  ncmopotcft,  ff.  dc 


i^bi 


comu- 


leg.j.Couar.vbi  fupra  nu.2 
ncmdicitctia  cKprcIsim  dolumrcmit 
ti  non  polTc  Qnjmuis  contrarium  tc- 
ncai  Dy.  d.  I.  fi  quis  rationcs  ,  quando 
omneid  in  quocontigcrit  damnari  Ic 
gaiu  fucrit,  quod  quidcproccdcrcpot 
quoad  dolu  pracfumptum  &  rcliquoru 
folutioncm^fi  ck  cis  tutorno  Cn  fadus 
locuplciior  fccundum  Fulgo.conf  1 5. 
cui  cartcri  aflcatiuntur ,  vt  adnotauit 
Coua.vbi  fupra,  Dcc.d.I.  adionein  fi. 
Scd  prima  vcrior  fccundum  cum . 

Aducrtc  iuxta  fupradida,  qnod  libe 
ratio  dcbiti  fada  dcbitori  valet ,  fiuc 
/pccialitcr  tcftator  alicui  Icgct,fiuc  gc- 
ncralitcr  rcmifiioncm  Icgct  omnibtis 
dcbitoribus  fuis,  &prodcft  ulc  Icga- 
tum  ipfi  dcbitori^vd  hstrcdibus,  &  e>- 
tram  hdciuffori.Scd  non  ccantra :  Na: 
Icgatum  Iibcrationis  fidciuftbri  rcli- 
dum,non  prodcft  principali  dcbitori^ 
tcxt.1.2 . ff.dc  Iibcr. Icg.&  cft  gLord.l. fi 
quis  rcum,iCod.tit.communcm  aitGo 
mez.d.  c.  u.num.  Sz.vcrC  itcmadjdc 
quodprardida. 

Scd  qu^ro,  fi  quis  habet  pFiircs  dcbi 
torcs  eiufdem  quantitatis,  &graucl 
barrcdcmvni  cx  dcbitoribus  ccdcrca- 
^^ioocm,  contift  alios  ^  nuxn^uid  cca*^ 


9T 

featur  eilcgarc  dcbitum  propartcfua 
&  etiam  pro  partibus  aliorom  ?  Rc(p. 
qu6dfic.tex.Lquidiccs,ft.  dclcg.  ».& 
itacommunitcr  tcncrc  Dodorcs  dicit 
Gomcz.d.c.  1 2.nu.82.  vcrf.  itcm  adde 
quod  fi  quis. 

Numquid  ctiam  in  tali  remifsionc 
dcbiti  coprchcndctur  dcbitum  in  dic 
vcl  fub  conditionc?Rcfp.qnod  no ,  fcd 
tantum  dcbitum  purum  quodiamccf 
fitdcpra:/cntidcbctur.ita  tcnct  gl.  Lfi 
ita(cripfiflct,ft".dclcg.  2.  &  communc 
ait  cflc  opinioncm  Gomcz.d.c.  i  x.nu. 
8i.vcrf.item  addc  quod  fada  rcmi/sio 
nc  .  Sicutquaudo  quis  in  tcftamcn- 
to  mandat  dcbita  fua  folui,  mandatum 
illud  ad  dcbita  pura  rcftringitur.  vt 
ibidcm  communcm  cuunciat  idcm 
Gomcz. 

Porro  cfFcdus  huius  liberationis 
cft,qu6d  Icgatarius  cui  rcirdum  cft, 
non  tantum  cxccptioncaducrfus  hxrc 
dc  tcibioris  fc  dcfcndcrc,Scd  ctia  har- 
rcdc  copcllcrcpofiiit,  vt  cu  hbcrct ,  vel 
implorarciudicisofficium.ut  eumfua 
fcntcntialibcrct,&  harrcdifilet  ium  iui 
ponatur,vtIiart.  &  comunitcr  dodo- 
rcs  cnunciant  I.  Aurclius.$.ccntum,ft. 
dcUbcr.  Icg.  diccntc  Goincz.  d.  loa> 
vcrf  itcmaddc  «juod  cflidus.nu  m.^ 

Qfu/lio  XLL 

s  r  M  M  sA  n^i 

Legatnm  familu  reli^um  >a.'rf  , 

omnes  de  familia  fmtul  admittantHr^ 
T*roximiore  de  fintiUamorttfo  fiius  eius  ai 
mttitunr. 

Legato  Tttii>&  fuisde  familiareliffo  >  <w 
Ihnul  concurrant . 

V^appc 

tur  ?Rcfpon.Varie  rcccptum  cft  no- 
mcnfamilia,  vt  docct  Iuri(confultu$. 
r.pronunciaiio  ,  ft.  dc  vcrbo.fignifica.. 
piopriccnim  &ftridc  cos  quiinpoo 
tdutc  iunt ,  comprziiciidit .  Scd 

con>> 


I  Varro  fi  famili*  lcgatum  fit ,  quid 
jppcllatnioc  fimiliac  continea- 
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cominuni  iurc  vcniunt  ifti.c^ui  funt  dc 
agnationc.&  ita  fccuciu  comunc  vfum 
Iot]ucnciicapicurinIcgato  familia*  fa- 
fto  pro  agnationc,8d  vcniut  ocs  agna- 
ti,  fiuc  (int  mafculi  lluc  foemins  ,  cjuar 
parjtcr  dicfitur  cflctic  familia,  &<]uod 
ka  tcncnt  Do6torcs  in  omncs  1.  volun 
tas,C.dc fidcicom.dicit  Romul.l.filius 
faniil.^.Diuijnu.  i0  2.ff.dc  lcg.  i. 
3      Scd  ^ua:ro  numquid  in  lcgato  famt 
lix ocs  innul  &zqualitcr  admittantur, 
an  vcroproxnniorcsfRcfp.quod  proxi 
miorcs  tcmporc  mortis  vcniut,ita  tra- 
dit  fiar.l.cum  ita,$.fi.ff.dcicg.i.quciii 
(cquuntur  ibiomncs  Dodlorcs,vt  di- 
cit  Parif.conf.^p.  nu.  14.  voIum.2*& 
hanc  cifc  comuncm  opinionc  fatctur . 
Alcx.conf.88.nu.  i  2.1ib.  i.  qucmlau- 
datSoarczin  Tlicfaur.  rcccpt.fcntent. 
vcrb.familiar,nu.45.Socin.conf  5 1.  vi 
fa  fafti  narraiionc.nu.  1 1  ,&  fcq.vo!.^. 
&  nu.  1 9.  &  fc<\,  &  quod  ita  fccundum 
lianc  fcntcntiam  rcildcnt  communiicr 
Do(5torcs  firmatRomul.d.$.Diui-  nu. 
lo4.S0cin.coiif.49  .capio  prima.  col. 
l.vol.conf.  104.nu.26.vol. I  Ratio cft 
^uoniatn  in  tali  icgaro  proximiiasco- 
lidcratur, iiabito  rcfpccca  atl  fucccfsio 
ncmab  intcltato,  &fccundum  ilium 
ordincmiliud  lcgatum  dcbct  rcgulari, 
vcproximioribusdcbcatur  .  Vidcqua: 
dixi  in  ira  ^.iidcicon.miflum  q. 
^      Scd  qufd  fiproximiordc  familia  mo 
riatur,aiucquam  icgatum  rtlidtuni  pc 
tac,nu!nquid  cius  filij admitccntur ? 
Rc^p.quoci  lic,  &  nonproiiibcnturpc 
tcrc  ii]ud,quia  lcgatutn  fuit  quoad  cos 
tranfinilTnm,&  bcne  potuit  tranfinit- 
ti ,  cum  fuit  purum  ,  quo  cafu  lcgatum 
antcquam  pcr  lcgatarium  fucnt  pcti- 
tum  vclagnitum  ,  trafmittitur  ad  cius 
Iiaercilcs.  ita  trad'.int  omncs  communi 
tcrind  i  filiusfainii.&  in  i.ii  Tirlo.^.i. 
ff.quan.  dics  leg.  ccd.  vt  dicit  l\irif  d. 
coril:!         t/.vDl.i  z  Socin.conf.vlt. 
vol.  ^.taciuiJt  qua-  tii  i  infrj  d.^  fideic, 
4      Q^ia:ro  itcui,  Q^iiid  li  vclUtor  dixc- 


rit:  reltnquo  fundum  fratri  mco,&, 
mcis  dc  famiiia ,  quaiis  crit  concurfus 
icgatariorum  ad  if^um  fundum,  AH; 
Titius  fratcr  teftatoris  dcbcat  habcrc 
mcdictatcm  fundi ,  &  aiceram  omncs 
dc  famiiia?Rcfp.dixi  infra  q. 

Quaflw  XL/I. 

1  jin  valcat  prdUgcaum  dotis  <J  marito  >- 

xorireli^um . 

2  Et  quid  fi  nuUum  dotm  acccpit. 

j  Quid  fi  conjtffus  t(l  m  tefiamefito  fe  dotem 
acccpijje^an  inducatur  legafum  -pelprobn 
tio  dibiti. 

4  .An  tUud  legjtum  dotis  inteUigatur  dedu- 

£lis  expenfis . 
$  ^nlegatumvxotireli&um  compiftctur  in 

dotemt&  cjuando ,  nu.6. 
•j  Tejlator  grauatus ad  dotem  p>^at:djtn  ,/1 

legaucrityimputaiur  in  dotem . 

8  Legatum  patris  poH  dotem  promijfam  com 

putatur  in  dotem . 

9  Lcgaium  faSum  pcr  'pxorem  marito  non 

tOHiputatur  ei  in  tui  ro  dotis :  Sed  in  con- 
trarium  efi  communis . 

QVxroanlcgatumdotis  amarito 
^  vxori  rclittum  valcat?  Rcfp. 
quod  ii  maritns  iegat  dotc  vxori,quain 
iu  vcritatc rcccpit,&  dchoc  picncco- 
ftat  pcr  vera  probationc,prxtcraftio- 
nc  compctcntcm  dc iurc  pio  docc,vaic 
bic  icgacum  propccr  comodum  exa(5tio 
nis  :  quia  adtioiic  dc  dotc  non  potcft 

fcti  jiiii  poft  tcmpus  icgaic,  dc  quo  in 
vnica,C.dcrci  vxo.ati.  Scdfadko  le* 
gato,fi  purum  cft,  fubducicur  illud  cc- 
pus  icgalc,&  ftatim  pctitur,  &  fic  dotis 
iolutio  iinc  diiationclcgali,&  liiicali- 
quo  priuilcgio  docis.tcx.l.j.  ^.&  vcru 
cfi  commodu,rt*.  dcdot.  prarlcg.  &  ibi. 
fiarc.  &  communiccr  Dodorc«  . 

Scd  quid  ii  maiicus  nuliam  dotem 
rcccpic?  Rc.^pon.  niiuiomtnus  valc- 
bic  lc^aium  tauquam  donatio ,  iibcra- 
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HoSilcgatum  mcrc  cratuitum,&  (lc 
potcft  pcti  &  cxigi  ,dummo<io  ccrta 
ouantiras,Ytl ccrtum  corpus  rc-lidum 
IitjVcl  cx  rclatioucad  inrtrumcrjtudo- 
talc^inquo  confcflus  fuit  fe  rcccpiflc 
clotcm,c|uam  non  rcccpir.apparcatd.l. 
i.&ibicoitcr  Do<5torcs  Fabcr.  Ang. 
& communitcr  Do<5t.$. fcd  fi  vxori.in* 
fti  dclcga.  vt  tcftaturComC2.  variar. 
rc^roJ.ltD.i.c.is.nu.Sr.in  fi. 

B  Qnjdautcmjfi  non  conftct  dclcga 
to  dotis  alitcr  quam  pcr  confcsfioncm 
ccftatorisin  tcftamcntofada,  nuquid 
probabiiur  vcru  dcbitu  ,  quantu  vcra 
&  rrali  numcrationcin  pr^indiciu  crc 
ditoru^Rcfp.ardua  quzilio  cft,dc  qua 
dixi  in$.dos.&  infraq.ant^citclcgari. 

^  Scd  qna;ro,ri  maritusvxorilimplici 
tcr  lcgauit^an  rcli<5tuin  ccnfc.itur  ani- 
<nocompcn/andi?Rcrp  quod  non^nili 
tcftator  cxprcfic  dixci  ii.ita  tcnct  Bart. 
l.li  cum  dotcm,$.ripatcr,ft.rolu.matr. 
&  oimics  Do(5^orcs  coiiimunitcr  fe- 
quijtur^vt  tcftarur  Parir.confi  9S.  nu. 
I  J.&  iiu.j?6.voI.i.Coinmuncm  cjjo- 
qucdicic  Paul  Picus  Auth  Prartcrca  cx 
nu.f:.&  1. C.vnd.vir &  vxor.  £ma 
nucl  aCofta,c.  li  patcr,vcrb.  Icg.4uit, 
num.i  p.dctcft.  Rui.conii.i^S.nu. j. 
lib.^.CxpH.confi  4^<5.nu.  1  2.  Iibr.4. 
C^uia  cx  proprio  taCko  &  quafi  vol un 
taria  obligationc  cx  ftipulatu  rcnctur 
rcftitucrc  dotcm,qnx  obligatio  rc  ip- 
(ainiclligiturc6tra&a,ideo(|;  in  id  dc> 
bitum  a  principio  voluntarium  non 
debctimputari  cjufmodi  lcgarii.  Nam 
communis  cft  conclufio,  c^uod  Itgatu 
crdditori  a  dcbitorc  voluntario  non 
cenfcrur  tattum  crtc  aiiimo  compcn- 
(andi,  vt  dixi  ftipra  q  17.  Quamuis  fc- 
cus  cftcr,  fi  hiillcc  mariius  dcbitor  nc- 
ccfrarius,qura  tunc  compcnfindi  ani- 
mo  lcgafleprarfumitur,vt  d.cj.  cx  cjuo 
multaaiia  infcruntur. 

5  £t  primo,c]uod  li  tcftator  grauatus 
lcgaueritjtalc  lcgatum  imputatur  in 
<loccm,cjuia  dcbitum  doti»  eft  ncccf- 


farium.ita  tcncrc  ^oAorcs  comunttct' 
tcftatur  Mandcl.in  confl.i.nu.  1 4. 

6  Sccundo  infcrtur.quod  fi  patcrlc- 
gat  filiar  alicjuid  poft  dotcm  promif- 
(ain  ,  compcnfandi  animo  iclinquere 
ccnfcatur,  cx  quo  tcnciur  cx  lcgis  di- 
/pofitioncfiliam  dotarc.hanc  dicit  cf- 
fccommuncm  opinioncm  AUx.l.  hu- 
iufmodi,$.cum patcr,nu. ?.fF.  dclcgi. 
l.Iaf ibi<J.nu.8.&in  l.fi  num  s.C  de 
Icg.Soc.in  rrad. rcg.rcg,  2  j  2 .Eandcm 
ccmiiiuncm  cflc  opinioncm  aflerit 
Campc.in  tra<^.dc dote.par. t].  1 06. 
Pa r i f.co n  fi .  9  5 .  n u .  j  fi  ■  vol .  2  .hanc  cjuo 
c|ucdicit  cflccoir.muiitm  opinioncm 
Ruin.confi  1  ^ti.nu.  j.Iibr.4.  Ccphal. 
c0nliI.S4.nu. 9. &  cotifi.^Hb  num.ia. 
Iib.4.  « 

7  Scd  aducrtc  tamcn  ,  quod  fi  dofU 
promisfio  confiltat  in  c|ujntiratc,Icga 
tum  vcroin  fpccic,huic  compcnfatid- 
ni  locus  noncft.vmfixi  fupra  c\.}  6.n. 
p.hanc  d^if  <]kio(]j  communc^  flco|4l-. 
ni<»nc  Alex.l.liiiiufnK)di,<i:.cfipatcr,  n, 
3  rt  dclcg. »  Soc.confp^.nu.^  j.Ii.  r. 
dicciis  in  ludicando  fortc  non  cflc  re- 
ccdcndum  ab  opinionc  tantorum  pa- 
trum,Birows  q.  92.  Ca-ph-l. d.  confi. 
49^.nu.  10, 

8  Tcrtio  infcriur,c|ii<>d  fi  mulicr  facc 
ret  Itgatuin  marito,qiii  dcicrct  lucra- 
ri  alitjuid  cx  t-ornia  ftatutonmvx  f]uo 
iftud  lucrum  ii  duciturcx  difpofitro- 
nc  K gi$,vidctur  mnlicr Itg.iflc  animo 
compcfjiuli.ita  trailit  B  ;r  d  AuWi-prar 
tcrca,&  in  I.fi  cum  dbtcm,$;.fi  p.itcr,ft. 
folu.n  atr.|«uft  Jac  b.cic  Arcnbi  irt- 
cjuit  fc  plurJcsdij«fl"c,c]iiod  h  gatum  fa 
d^iimab  vxorcvirocoputabitiir  in  por 
tioncm.cjuam  cx  vi  ftatuii  lucrari  dc- 
bct,c]uod  tradit  cflc  multum  notan- 
duin,&  hancibi  rcc].iuntur  fcntcnt.a  , 
&  magis.cominuntHi  aflcriinL  Panl.de 
C;ftro  &  Alcx.  <]iiu  ifti  d  lucrumvi- 
dciur  <.llc  iicctfl.inum  dcbicuin,iriiro- 
du<ftuma  ftatuio^  iicut  &  J«.-giti<nar 
filij  dcbitum  ,  t]uud  inirckJuciiur  i? 

G  lcgc 
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|egc ;  idco  Gcut  in  IfgiiuTjam  .compu- 
taturlcgatum  tidtimi  pcr  patrcm  fiIio> 
itain  Iioctucru  dcbct  computari Icga- 
tuu^K.iiicopinioncm  quo^ucdicunt 
.clTccommu^^c  Alcx.lar.Corn.Dccius> 
Fran^c  PtpiSjiJk  Curt.Iun.m  (LAuiK. 
.pr«tcrc4.BjJ.conri.  79.volum.i.  Eia- 
.dcxnclicir  circcQHtmuitcm  Corn.con 
CiLz  }Q-&  niagi&  communcm  fatetur 
Campct.in  iradnic  dotc^ j  .par.ci.(5.& 
iiaalui  (cruatum  fuiflc  in  c|ua:ftionc 
.fafti  rcfcrt  Licob..  iIcRir.  vt  dicit  Al- 
bcr.dt.  1^010.1.  Lq^uod  vcid^riLdc  Icga.  r. 

iti  tqf  iiiinatuiD  ^iitTc  PdKlu£C  tradtt 
^cm  Aibcr..;  .farc.  ftatut.  q.  $6.&  in: 
d.Auih.  practqrca^&  paritcr^ommu- 
ncm  cflc  opinioncm  tcllatur  Paul.  de 
M6tcPico,d.Auih.Pra:icrca,nu.quin 
quagefimo,&  (cq.  &,lunc  (cnrcntiam 
fcqui  Aduocaxos  in  pra^ica  exprcfs^ 
fatcturSaly.ibid.iCoLz.Iadc  Amic.ca 
ilLi  2  .nu.  1 9.&  nouisllmc  magis  cotn 
munem  multis  autoricatibus  compro^ 
batRolond.a  Valk  in  trada.  dclucro 
dotis.q.^d.pcr  totum^cocludcns  huic 
(cntcntiz  inh^rcndum  clTc  tam  in con 
rulcndojquim  iudicondo^  c[uicquid 
dfxcritfial  d.Aut.  pr^icreaJicct  cnim 
cdi(f^uin  dcalicrutro  intcr  virum  & 
vxorcm  Cit  ribIatumyc|uoniam  vxor  la 
dotcm^ciuam  Icgatum  libi  amaritoi.i 
flticonfcquipotcft^ncc  vnumcumal- 
tcro compcnfatur.vt  iam  dixi:Tamcrt 
illudproccdit>quando  t^uxritur^an  lc 
gatum  conpcnlctur  cum  dcbitOjquod 
liimplltinitiumcxcontradus  dilpofi- 
tionc  :quia  tunc  vnum  cum  rchqucv 
oon  compcnfatur:  Sccus  autem,vbi  lo» 
quimur  in  dcbito  proucnicntc  cx  ne* 
ccflariailatuti difpofitionc^  q^uocafu: 
lit  compcufatio  lcgati  in  dcbitum  :  & 
ratio  cft,t^uia  ncmo  prarfumitur  libcra. 
)is  in  ncccsfitatc.ita  tradiiRoma.d.Au 
th.  prictcrca ,  &  cum  co  pcnranlcunt 
omncs  Dodorcs^vt  dicit  idcm  Robu» 
•a  Vallc  d.q.^^.nu.12. 
^     Quzro  cciam  an  in  hoc  lcgaco  dotis 


vxori  rch<flo  veniant  c.vpcnfa?  neccfla- 
riar  in  rcm  Icgatam  fadx  ?  Rclp.  quod 
G  fimphcitcr  dos  rch^ta  fuitjmpcnlat 
dcducaid^  fiint.Sin  vcro  quicquid  ad 
euradotis  noininc  perucnit  rcliquir, 
{ccus.hancdicitdrc  communcm  opi- 
nioncm  laf.d. I.poftdotem,nu.  56. 
u  matrt.  *A 
Scd  nunc^uid  ctiam  falcidiam  patie 
tur  talc  lcgatum?  Rclp.dixi  infra^^.fal 
eidia.. 

Qiuiih  XLIII. 

t  Quibus  mod^i  fieripoljii  'e^atum» 

z  Quundo puri  pcl  m  diem  ficri  dicatur/iiK 

& 

4  Lcfat^  m  diemfiffo^an  fijiim  nafcatur  «blk 

gatia  &  a£lio^ 
f  fHmd  in  lcgato  ex  certa  die- 
6  Qiiid  ft  dics  incerta  fit  adicfl^ &hu>j^ 

8  Legatnm  rcU6lum  pofi  mortcm  alteriusjvr^ 

dua  qusflio^ 

9  Legatum  antiuum  pro  primo  anno  putum^ 

pro  rcliquis  condittonale^ 

NVnc  cti.imdiccndum  cft  quibus 
modis^iic  quain  variclcgataconci 
pi  posiint  y  &  qua;  cutunibct  natu- 
i  rx  &  cttcdus  lit  .  Et  fcirc  dcbcs 
q^uod  lcgata  concipi  pofliint  pure  ,  in 
dicm.fub  conditionc^fubdcmonftra« 
tioiic  y  ful>  modo  ^  Cub  caufa  ,  fc- 
mcl,  farpius,  exprc(se vchacitc^itcn» 
gcncrahtcr  ,  &  nominatim  ^  copulaii- 
ue  vct  diliundi^ie.  ita  noc.  gIofl^.Ru- 
br.  ff.  de  condir»  &  demoaitra.q^uam 
BartoL  AJcxand.  &  IX)do.  commu- 
nircrapprobajir^vt  dicit  Gomcz.  Iib» 
r.  cjp-.  duodccuna  numcr»  57.  Pa- 
rc&  (jmphcitcr  rchnquitur,quando> 
tcftator  iiirphciterlcgat  rcm  vcl  pc- 
cuniam  fine  tcir^orc  ^  dic  ,  condi- 
rionc,  qualitate^vcl  cauiaadicdz  ,pcr 
^ara  cius  fufpendatur  pctitio,  Vt  Ti- 


Liber.§. 

tio  ccntum  do,  lego.  Et  lioccafii  ccdit 
dics  lcgati  ftaiim  a  dic  moriis  tcftato'- 
ris^&tranfit  ilominium  ii.vta  ca  guar 
dixiinfraq. 
3     In  dicdicitor  fierili-gntMm.quando 
tcftator  lcgit  fpecicm  vcl  cjuatiiatcm 
in  dicm  ccrtam.  Et  lunc  quidcm  dics 
legat!  ccdit,&  obligatio  harrcdis,  qjui 
adijf  prifcns  cft :  Sed  obftat  cxccptio, 
vt  non  nid  dic  vcnicntepcti  poslii^- 
•cut  in  contrjiftibus  in  dicm;  quamuts 
non  dcFuerint,qui  cxiftimarcnt  <licrar 
tluidcrhlcgati  ccdcrCj  antcquam  certa 
•aics  lcgati  vcniat:Scd  non  tamcn  cflTe 
•ortam  obligationcmantediem.vii  Ac 
«curf.rcriptum  rclic|-uitl.  vnica  §.  cum 
igitur.Vcrb.ccdcrc,C.dccadu.iollcn. 
-qucm  ibifc'cutusvidctur  Bal.&  quida 
alij.  Scd  hoccius  dogma  commiiniter 
Teprobari  tcftatur  ibi  Philipp.  Cornc. 
tjucm  rcitf  t  fmanucl  a  Cofta,lib.  i  .in 
tcrprct.cap,io.tiu.8,vbi  priorcm  com 
tnuncm  laudatjCjuamtcnct  Bartol.  & 
jlij  in  d.l.vnicaJiancctiam  magiscom 
muncm  cftc  -dicit  Akxan.l.intcrdum  , 
num.j.lF.dc  vcrb.obligat.&  idcm  rc- 
^robatl  d.gloflT.aflcrir  Antonius  Go- 
mct.d.Cap.i  i.fy.Et  rcccpriorcm  hanc 
fententiam  fatctnr  Alci  \  ccdercdicm, 
iF.dcvcrbo  llgnific.Z.if  d.l  intcrdum, 
wu.p.vbi  dicitBart.  do^arinam  in  d.l. 
interdum  cflc  communiicr  approba- 
j  lam.  C^od  intclligcciiam  proccdcrc 
in  lcgato  cxdicccrta  rclido;  vtfi  har- 
re$  certa  <lit  vcluti  Calcndis  Martijs 
^arcdamnatur:(juia  ccdit  dics  ftariin 
a  mortc  «cftatoris.  ita  cft  tcxt.  1.  ft 
dics  lcgat  ccH,  &  ita  communitcrtcnc 
rc  Dofitorcs  firmat  Emanuda  Cofta., 
<1.cap. :  o.num.z.licct  contrarium  vo 
Jucrit  Ripa  d.  I.  ita  ftipulatus  ,  numc. 
<f.  de  vcrbo.obliga.cxquocnim  tcm- 
pus  difFcrcndifolutionis  gratia  adij- 
titur,  non  dcbet  ihterim  obligationis 
fubftantia  impcdiri,  cum  icmpus  non 
iit  modus  tollcndar^  vcl  induccndar 
obligationis. 


uegatufh,  p9 

6  Scdquidfidics  adicdafitincerta^vt 
in  lcgatorclido  cum  aliquid  faftun» 
fucrit.nunquid  critin  dic?Rc/p.qu6d 
non  ,  fcd  crit  conditionalc  lcgatam;' 
quia  talir  dics  inccrtns  inccrta:  zqui' 
paraturc6ditioni,&  fufpcndit  omnia 
vfque  in  aducntum  cius:  tc-x.l.  fi  poft 
dicm,fF.quand.dicslcgai.&i»a  fnmmri 
fliter  Dod^orcs  tcnenr,vt  dicii  Gomc. 
Variar.Rcfbl.Tom.j.c. 1 1  ru  21. 

7  £thocproccdit  ctiam  fi  teinpus  in 
certum  appnniiur  cxccntioni.nocpr^ 
ftatibni:quij  ticii  lcgatum  ror  cfirio-' 
nalc3&  non  in  dtcm.ita  tcnct  Bnrt  i.Ct 
cui,^.hocautcm,fF.de  lcg.t.poft  ii» 
l.SciuSyfF.ad  Trcbc.quam  dicit cffc c6-i 
munitcr  probara  ALx  ibi  in  fi.&  fub- 
<lit  durun.  cfFt-  in  pradica  conirariura 
•obtincre,  Modcr.Parif.  addit  ad  Ale- 
xan  confil.«;5  .Vorb  inccrttis,vol.f .  & 
inconfuct.Parif ^  p.^.  FcTMand.  Vdfq. 
<le  fucccf.  progrtf.  libr.      f.  ip. 
run>e.4,  i 

8  Qiiid  autcm  fi  lcg.itum  rcliftum  fit 
poftmortcm  altcriu$,vbi  dicsquidc 
ccrtus  cft/cd  inccrtus  q«iando,  nun» 

2uid  cnt  lcgjtum  in  dicni>R<.'^.QMi^ 
iohirc  dubu  cft:&  nort  cffefc^ondirio 
nale,fcd  in  dicm  itacjuc  antcdicmor? 
ri  oblig.itioncm,tenct  gl.in  l.poft  mor 
icm^vcTf.valcat.dcinutilibui  ftipul.& 
fcquitur  Lno.P.nil.dcCaft  &  Soc.1. 1 . 
ff.dccondit.&  dcmonftr.&  hancdictt 
cfTcccrcbriorcm  fcntcntiani  Alcia,  in 
<1.1  ccdcrc  dicm,<F.dc  vcrb.fignifi.  cjua 
fiquod  incdij  tcmporis  vtiliiai  inccr- 
ta  cft,obc-flc  non  poslit,  quomini  s  in 
id,cjuod  principalitcrdcduituin  cft, 
obhgaiioproucniat. 

Contranum  ,  tjiiod  taVlcgaturo 
fit  conditionalc,  tcncr  gl^fi  I  m  om- 
nibus),  <F  dc  Rtgul.  Ivr  &  fconinii- 
Bar.i.  ira  ftipulaius  ,  numcr.  quadra. 
gclimoprimo  ,  ft'  dc  vcrbo;  obliga.  ' 
&  in  I.liarres  m(u$,  <f.  dc  condifio. 
&dcmonftr.&harcdicit  ibi  comrnu- 
«icmtfte  opinioncin  Paul.  dc  Caftr, 

G    a  & 
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^  lmQK&quocl  cain  fcntcntiam  Do-  i 
^tores  frcquentius  probaucrunt  fatc- 
cur£ina  aCoftj,hb.i,intcrprct.  c  i8. 
ijwj.rcfiTC  &  fequitur  Fcrnanii.VaTcj.: 
lit}..>'ilc  fucccf  progrcf  dicens  catn  cf 
£c  vcriorcin.^.  i  j.mi.         quod  ica  ic 
Jient  Dsxfkorcj  coinmunitcr  dicix  An 
JQniusGjmc-trac.Variar.Rcfb.Tom. 
2.C.I  I  .niu;  I .  &  pluribus  comprobac 
Ciu4cin.trac.ilc  vfufrudi.mulicr.  i'u, 
7i.diccns  non  liaUcrc  dithcultatc.ftlo  \ 
itai^ueoritur  obligitio  vcladtio  antc- 
q/pm  inoiicnili  ccmpiis  vcn»iC:Q^nl 
$|.<^ti)UAiIq«ilcccam  oriri  :  qitiaantc 
0i)rtcin  pcccrc  non  potclt,&  pollci  Ic 
g4cariu.s  antc  dicin  lcgaci  ccdctcin  ino- 
ri  pcudcnccconditioiLc,&  adnliranf» 
ipu^crcc  ail  bccrcdcs.. 
9  -  ^vzro  itein  c{uui  iic  in  lcgato  an- 
nuO)  in  c|uo!d.i(:9  muUtf  iKando;  obli, 
giliopii  cau(ii,  tdijcitur ,  nuncjuid  tic 
ia,dieixijV<:I  coiidicionale  ?  Rcfp.  Re- 
ceptior  cll  Doftorum  fcntcntia  ulclc 
garum  caifcri  pro  primoanno  puru^ 
pro  alijs  condiiionale^ctia  pcr  di(5lio- 
j,fiu,dorcc,quanuiiu,,iia  tcnct  Dar» 
inLitai,bp^iIatiiS,t}.dc  vctbo.t^lig.  & 
Quod ita.tcncnt  onnnun^icr  DoCto- 
f«s  dicii  An^onius  Cou.cz.Toin- a.va 
Ktar.rctolu.iur.c.  i  i  .nu.44.&  ^^«Bur. 
conti.;;.&  tib.  i .Caujlcan.  in  ira^ra^ 
de  vfi^^d  mulicr.  nu.  ii  5 .  &:  lci^.& 
Duin. 

[Q^xjlh  XLIIll. 

j  Jjfjitum  faffum  fub  aliquo  tenpcrf  (f*(od' 
potifl  ititflt'^:  m  (nimtpio  pti  nudio  vtl 
.  in  fi/ie,de  tfno  iritellisiatm  G  nu,z 

4  Ltgatum  anni  k  rt^eCiu  (t-Lc  1  ete(f:t%i(is 
eo  I  epore  tfuo  foiut  debt  t  tantum  fttitnf 

j  In  le^tUo  annuo  pr^-ctda  libt  UuSt-n  tfuo  pe- 
ttturfioi  condewtMtio  Uut:mrationt 
temyOMS  p'(i!entts&  prxteritt ,  rationt 
miifuikntidloluendifin  jiio  lempore»' . 


Dlxiicgatumindicfn  non  nifi  vm 
nicntc  dic  ptii  poffc^fcd  qu»ro,fi> 
tcmpus  appotiium  taleiit  ,quod  po-i 
tcftintclligi  in  principio,mcdio,&  fi*- 
iie^quando  Icgatii  pcti  poslit?Rcf^. 
DiftingucndiMn-cft,aut  tcmpus  illud 
apponiturad  diflcrcdam  iolutioncm. 
Ec  tuncii  dics  vcltcmpus  adicftu  per 
talcvcrbum  cvprciliJin  ctl,quod  tcin- 
pus  pcrfcctum  vcl  .xbfoluiuin  non  dc- 
Botat,quod  ifi  dubio  fit,quando  teiU-, 
puspcr  ablaiiuucjfuin  cxpcclfum  cftii 
vclnu  ii  dixcrit  tfl>acor,(:juod  habcat 
Kgatarius  i  .f.afijiaartatis  nijr,&  lunt 
G  vcrba  Icgatatium  rcfpiciunt  ctiatn, 
antcannutn  pcrft<ic  iljpfum  pcti  po 
tclirSiii  vcio  grauatum  rclpiciunt,vcl 
dubitcuir,ante  tcmpus  pcifcCtccIapsu 
pcti  lion  poccll.tu  tcucc  Bar.  l.  li  cuf> 
in  princip.ff. dclcg  t  qucmcpmmun.ii 
Verapprobitam  dicit  £iiia.aCoila,U.. 
a.incerprct.c.  i|  lui  ^.Alex,  1.  hocan- 
no.ff.dc  vcrbo.obliga.  .\ntonius  Go- 
mcz.  Variar.  Rcfolut.  libro  fccundo.. 
cipitc  vndccimo  ,  numcro  vigclimO' 
(eptima 

I      Stn  autcm  rcmporis  mcntjo  laft* 
iiicrit  pcr  talc  vci  biun ,  quod  ccimpu& 
ouuiiuo^pcrtcdann  &  abfolutum  dc- 
no;ac  ,  quod  in  dubto  pixfumitur  , 
qiiando  tcropus  .pcf  aceufatiuuin  ap- 
potitum  c(l ,  vc  cum  lcgatarius  pcr' 
iKncrit  ad  X 1 1 1 1.  artatis  annum  j. 
tunc  non  duiiur  extitilfc  antcquam 
Ugat.irius  nouisliinum  dicm  »  quoi 
X  1 1 1 1.  uunos  coirplcuit  ,.attigerit,. 
&itanon  dcbctur  nifi  in  finc  tcm- 
poris  vcl  a;tatis.  fiartol.  d.l.  li  cui ,  Sc 
communcm  dtcit  opinioncm  laibn 
ibi.  CStidcm  .i  Gofla  d  capitc  dccimo- 
tcriio.  nurac.  1  .Gomca.  d.  capitc  vn» 
dccitno»  uume.  vicclimo  tcptnno.  £r 
hocprocedir, ni^i  ccmpori  pcr  accu- 
iiuiAjum  cxprclfo  adie^a  fucrit  dio 
ttio  intr»  ,  iniri    an.te,,vcl  iimilis.^ 
quiatiic  in  principio  annipcri  potcil.y 
tjuia  tcmpus  pcrfcdum  non  denotant 

fiar» 


Bart.(r.l.hocanno.&  ibi  commiinttar 
Do<^.vt  idcm  Gomez.ibi  teftatur. 

Aut  vero  tcmpus  apponitur  caula 
multiplicandar  oDligationis,vt  in  Icga 
to  annuo,&  ftatim  in  principio  cu/uf- 
libctanni  pcitpotcA.icx.l.in  /ingulis,  ■ 
f(.dcan.legat.&  tcnctfiar.d.I.hocan»* 
no,poft  gl.in  prin.quam  communitcr 
approbatam  dicit  ibi  Alcx.  in  .princip. 
&  hanc  eftc  communcm  opinioncm 
fatcturGomez.d.c. I  i.nu.i^. diccns^ 
<]uod  ifta  ht  tcncnda  in  iudicaudo  & 
confulcndo. 

Scd  quid  ft  Icgauicaliquis  annuum 
quid  rcipciftuccria:  ncccsfitatis,  fciU- 
cct  pro  difciplina ,  vt  (cilicct  prarccpto 
rcm  habcat^nuquid  in  principio  cuuiil 
libct  anni  talc  lcgatum  pcti  potcrit  ? 
Rcfpond.quod  non  ,  Ccd  cotcmporc 
quofblutdebcii.tc.l.ncc  fimul.^.in  h« 
bitationc,  ff.  quand.  dics  legati  ccd» 
Bar.&  commuhitcr  Do^torc4.dJ,  qui  ♦ 
hocannojVt  tcftatur  iden\Gomc.  d.c, 
I  i.nu.a^. 

Aducrtc  tamcn  quod  licct  Icgatu  in 
quo  tempus  multiplicandi  obltgatio'- 
nis  ca.uCj.  aJicdum  cft,  non  nili  in'tio 
cuiuihbct  anni  poslit^cti.Tamcn  lcga 
tarius  primo  anno  cxigcrc  &pttcrc  po 
tcft,v8iudcx  pronunciet  &  dcclarttli^ 
rcde  obUgatu  cdc  vnamquann];  fum- 
ma  annua  ipli  fua  dic  foIucTc,&  ent  ef- 
fcdtus  m3gnus,quiapoft  lapfum  cuiu- 
hbct  anni  icntcntu  mandatur  cxccu- 
tioni  rmcalio  proccflu.iia  tcnct  gl.I.  i> 
C.dcfidcicom.&  hanc  dicit  cflc  com- 
muiicm  opinioncm  Corn.&  laf.ibi  n» 
y.circa  fincm, A n t. Gomc-z . V ariar.Rc 
/blu.lib.i.c.  1 1 .  nu.  47.  quia  cum  non 
Ijt  in  potcftatelegatarij  cxigcrc  totum 
pro  futurotcmpore,  ftatim  pcrmitti- 
turpctitio,vc  fiat  condcmnatio  ftatim 
rationc  tcmporis  prarfcntis  &  practcrtr 
ti,profuturo  vcro  ad  folucndum  fuo 
tcmporc,ncIcgatarius  habcat  ncceflc 
a^crc^uolibct  anoo. 


QMfltO  XXX, 


Sivinlieri  legatur  <^iquidfub  conditionetfi  nou 
mipjeritj,&  quod  po/i  mortem  refiituat, 
&  nonparuit  conditionit& fu  amiftt  le 
gatum,  an  debeat  Hatm  refiuui,  vel  pofl 
tnortem  'pxorts. 

1  Vxta  prxdida  quarro  de  cafti  qiioti- 
■^diano.Teftatorrcliquit  lcgatum  vxo 
ri  vcl  alij  fub  condiiionc,fi  nuptias  no 
iteraucrit,&  polt  mortcm  ci us  rcliquik  t 
idcmI<^atumaltcri,vxornupfit  &n6 
paruit  condiiioni,an  ftatim  fccudo  lc- 
gatario  dtbcaturlcgatum,  vcl  dcmum 
fKjftmortcvxoris,  &itadics  adicftu»  > 
cxpdandus  fit?Rcfp  Diucrfjr  funtDo 
^toruinicntcnti^  .  Quibufdam  cxifti*-  ? 
mantibus  mortcm  vxoris ,  &  iia  dicm 
appo£tin3  expcdadainrin  <}ua  opinio-  ^ 
nchiitRoma.I  li  qnis  ita,ft.  dcacquir. 
harrcd.DccI  fiTnntcr.'C^cfnfti.&  fiib  7 
ftit.nu,6.quia  tcinpus  adicdum  indu-r  5 
citdiIationcm,Tndtcum  illa  qualiiaic 
&  iiatura  dcbctltgatum  tranfircad  ha:"  i 
redA,rt  antc  tcmpus  morrts  no  tcnca:  1 
»ur:Ali js  vcro  cotra  ccnA;niibus,qnod<  i 
imo  icc*iiHio  Icgaiarioftainn  Icgati  co 
pcta^  a<5tio  non  cxptdata  dic  inortis 
vxoris,cuius  fcntcntiifuii  lo.And.ad 
dit  ad  Spccul.tit-dcfccund.nup.  fupcr  . 
Rub.&  hanc  dtcit  clfc  comimincm  opi 
niontm  Dtcd.I.ri  matcr.nu.rS.iaCnu. 
-a:Corn.nu.i.Iacobin  dcSGcorg.Ia-  : 
fon  I.  Gallus,^  &  qu.id  ii  tantum,num. 
aS.ibi  Ak*x.qui  dicit  ft  vidiftc  dcfado 
in  l.mulicr.la  i.ff.ad  TrtbcI.hanci|uo 
qiic  dicit  cflc  comnumcm  opinio--  \ 
ncm  Goincz.  Varia.  Rcfoluc.  Iib.  2. 
capi.  I  i.nwmc.  j^.Borg.Caualcan.  m  t 
trada.  dcvfufrudl.  muhcr.cnum.  72. 
&  cx  communi  rcfcrt  Villal.in  fua  col 
lc6t.com. opiii.Vcrb.Icgatum.nu.  1 
Viui.h.i.vtrb.caAis,nu.i.  &  harc  fcn-  3 
tcntia  vorior  cft  proptcr  tacitam  & 
coicduraum  mentcin  tcftaioris,  nam 
C    I  intcn- 
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intcntio  fuit  tellatoris^quod  Txor  fcm 
pcr  ftaret  vidua ,  nec  crcdidit  nuptura 
alias  flatuilfct  ftatim  rcflitui4&  prxfu 
mitur  vclIc,cjuod  fi  nubat^ftatim  rcfti- 
tuat.Quiain  dubiofcmp  videturplus 
tvOgiiaflc  dc  cffcftu  conditionis  &c  di- 
fpofitionis^quam  demodo. 

Qusjfio  XLVl. 

I  Snb  conditione  (fuando  profrriiretinqui  S~ 
catur  legAtum. 

I  Conditiouum  quot  (knt  Ipecies, 
Totejlatiua  conditio  cfUA  fit, 

4  tAn poteflatiua  conditb  poffit  conferri  in  uo 

liitate  tertif  hfedis  fcilicet,  yet  alter,us, 

5  Conditiopoti^atiuamfaQHm  etsrinjecum 
),  ttrtif  confernpotefi, 

6  Item  in  tacitam  cir  pelatam  bsredis  -polim- 

tatem. 

7  Qiud ft  ita  legettcwn  voluerit  hxres, 

S  *An  conditiopotefituiuam  arbttrium  tert^ 
conferripolJit.&  nu.g.&  lo. 

I I  Qjtid  m  iegatis  adpias  caufas. 

1 1  Cafitalis  conditio  (jue  fit,&  eius  ejfellus. 

1  ^  MiXta  conditioyqux  fit,&  an  pro  impieta^ 
fi  impediatur  per  ewnjn  cuius  perfona 
impUri  dcbet  bubeatury&  quid  ft  flet  per 
impUre debentem,rm.i  5. 

14  Titim  legatum  relillum  ft  cum  Seia  matri 

monium  contrahat/i  ipfa  recufattruhiio- 
minus  conjecptitur. 
J  6  Ctmditio  ft  nupferit  fitb  (jua  rrudieri  fuit  le- 
gatum,ft  femeltpfadeclarat  nolie  fe  mAe 
re  an  defectjffe  wdeatur  trreparabititer  du 
bia  q. 

1 7  Conditio  ft flat  per  tertium  implere  deben- 
temjpro  non  completa  habetur. 

1 7  ConditionemtUam/tnuplerit,non  tenemur 
imptere  infratriennium. 

1 5  Mixta  cond  tio  anhabeatur  pro  bnpteta^fi 

per  cafum  implerinon  poffit. 
20  LegatumfaClum  >xori,ft  morabiturtum  Ti 
tiojdtfiiii  fi  cafu  nnpedtatur  morandi  con 
ditiOtquod dedaratur  nM,%i,&  feq* 


2  3  Conditio  truxta  deficient  per  cafitm  habetm 
pro  defeQa,  quando  etiam  pendet  ex  /i- 
Bo  >nius  &  )rtribus  fortund. 


cucntum,vtfi  quidtalc  fiat,&  tunc  di 
citur  propriccoditio.non  autcm  qut 
do  in  prarfcns  vcl  prartcritum  confcr- 
tur,quiatalcs  coditioncs  fi  vcrarfiint, 
ftatim  obIigant,nec  fufpcndunt  difpo 
fitioncm.itacft  gl.l. itaquc.ff.fi  cert  pc 
tat.quam  comuniter  amplc<^i  Dodo- 
rcs  dicit  Gomcz.tib.  i  .Varia.Refolu  c. 

2  t z.nu.d^.Conditionum  autem  alia  eft 
Potcftanua,aIia  Cafiialis  vcl  fortuita, 
alia  mixta,alia  cxpre(fa  vei  tacita  ^alia 
imposfibilis. 

3  Poicftatiua  cft,qua»  pcndct  cx  potc 
ftatc  implcre  dcbcntis  ,  vt  lego  tibi^  li 
volcs,&  illa  valct. 

4  Scd  quid  fi  hjc  conditio  conferatur 
in  volutatc  alterius  quam  Icgatarij,  pu 
ta  harredis  vcl  tertij,nunquid  illa  valc> 
bit?Rcfp.Qood  fi  ita  concipiatur,fi  vo 
lct hzres  inutilis  cft.tex.eft  &  gl.  ord. 
I.fi^natus,$.Icgatum,ft.  delcg.  i.&ita 
interomnes  lurifconfultos  conftare 
dicitEma.i  Cofta,interprct.li.i,c.2i. 
nu.7.&  quod  itacommunitcr  cencnt 
dodorcs  aftcrit  Gome.d.c.  1  z.nu.^y. 
lib.  I  .Variar.  Refo.Idem  crt,fi  in  volu- 
tatcm  altcrius  tcrtij  fucrit  collatum  Ic- 
gatum,vtputa  fi  Titius  voIucrit,condi 
tioeniminutiIis,&  inutileeft  legatii. 
Nam  in  alienam  voluntatcm  legatum 
confcrri  non  poteft.tcx.quem  ita  coin- 
muniter  intclligunt  Dodorcs  in  I.no 
nunqua,ftdccond.&  demonftr.vt  tc- 
ftaiur  Gomt.Variar.Rcfo.ljb.  i  .c.  1 1, 
num.47.&  hanccommuncm  &rccc-> 
piifsimam  effe  opinioncm  affcrit  Di- 
dac.Couar.c.cum  tibi,  num.7.  cxtr.dc 
teftam.Eman.a  Cofta  interprct.  lib.  i. 
c.  2 1 .num.S.Iaf.l.captatorias^num.  x« 
C.dc  tcftam.  milit.  Quamuis  contra- 
rium  doccre  conati  fuerint  Chrifto. 

Caftcl. 
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CaftclHo.d.I.Senatus.J.lcgatum,  fF.  de 
Jcg.  I  .Ludo.Ro.l.vtrum,^.cum  quida, 
fF.  de  reb.  dub.  quafi  d.  i.  nonnun. 
cjuam  ad  hzrcdcm  rcftringi,&  tn  infti 
tutionchxredis  diucrsu  ftatui  dcbcat. 
1  illa  infticutio^ff.dc  harrcd.  infti.  Scd 
dccretum  dc  quo  in  l.ifta,ad  omnia  te 
ftamcntorum  iura,&  lcgata  pcrtinerc, 
rcceptam  6c  vcriorcm  clTc  fcntcntiam 
cffatur  Ema.a Cofta  d.c.  2  r  .nu.S.  Et  li 
cet  h^c  fententia  non  modicam  in  pun 
&o  iuris  patiatur  difficuIcatcm:Niniio 
minus  tamen  proptcr  audoritatc  Do- 
Aorum  illam  tcncntium^  non  crfct  ab 
ea  reccdcndum. 

At  vcrd  fi  non  in  mcram,&  abfblu- 
tam  voluntatcm.fcd  in  fadum  excrin* 
iccum  tcrtij  conditio  confcratur  ,  vt 
lego  fi  Titius  capitoiium  «fccnderit, 
ualct,&  vtiiccft  k-gatum.tcx.d.l.  non- 
nunquam^ibi  gl  Namcjjtunc  di(pofi- 
tio  in  cafum  ccnfccur  collata ,  vt  quo- 
cunqucmodo  cxiftat,  parcium  condi- 
tioni  vidcatur:  potcft  n.  ab  ignorantc 
ctc6ditionc,implcri,cj[uod  fl-cuscft  in 
c6dicionc,fi  volucric.ita  tcncrc  Dodo 
rcs communiter  afTcrit  laf  d  I.captato- 
rias,nu.io  Ema.aCofta  d.c.i  i  .nu.5. 
Rodcr.  Suarczdccaptat.voluc,  nu.  17. 

Idcm  dic,  G  colidicio  in  cacicam  & 
vclacam  hjrcdis  voluncaccm  fub  cxcc- 
pta  ncgatione  colhca  fucrit:  vc  fi  ccfta- 
tor  dixcrit:  lcgo  ccntum  Titio,nifi  ha:- 
res  meus  nolucrit.tcx.cft  in  i  Hdcicom 
miffi, §A\c  iidcicommi(rum,ff.dc  Icg.^. 
Eft  cnim  purum  icgatum  non  condi- 
tionalc  cx  libcra  voluntatc  h«ercdisjfcd 
finc  vlia  cius  voluntatc  ccdic :  quamuis 
ademptumfic  fub  conditionc^fi  hxrcs 
noiucrit.ita  vt  fiharrcs  fcmcl  dixcrit  (c 
YellcjCoditio  adcmptionis  ccITct^quod 
fi  non  dedarct  fc  noIIc,valcatlc&itum« 
quafi  ademptionis  conditio  dcFcccrit. 
icavoluic  Bar.&  ibi  comuncm  acrccc 
ptam  cftc  Du&oru  /cntcntia  tcftatur 
Ema.aCofta.licct  ipfcaliter  iliam  i.in 
tcrprctctur^ii.intcrprc.  1  .c.  x^,in  pria^' 
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cip.&  nu.4.&c.2T.nu.Te. 

7  Qujd  auccm,fi  ita  dixcrit  tcftator  : 
Icgo Titio  cctum^cum  hj res  meus  vo- 
lucrit  ?  Rcfp.Communiter  rcccptum 
eftjValcre^quia  fubftatia  lcgati  ncc  c6- 
fcrturinlibcram  harrcdis  voluntarcm 
fub  conditionc^ncc  amitctcur  Icgacuni^>t 
eo  cafu^quo  harrcs  volucrit,  fcd  tratlvt 
tcmporis  habet  quamdiu  h^rcs  viuit^ 
atquc  idcm  acfi  dixilict  ccftator,  lego 
poft  mortchatrcdis,  comorcuo  hjtrcs 
ciusomnino  folucrccogitur.ccx.d.I. 
dcicommifla^^.hoc  auc^Bar.  1.  ccntefi- 
mis,$.fi.nu.i .&  ^.ft.dcverb.oblig.  & 
rcccptam  dicicopinionem.Ema.aCo- 
fta,lib.2.inierprct.c.i5.nu,  ». 

8  Quzro  itcm^quid  fi  non  in  libcram 
tcrtij  harrcdis  veialtcrius  voluntatem, 
fcd  in  arbicrium  ciusconfcratur  Icga- 
tum  fub  conditionc^nunquid  valcbit? 
Rcfp.quod  fic.ita  tradit  Bar.l.i.pcr  tex. 
ibi.quc  ita  intclligcndo  Doc.coiccrfc- 
<juuntur,ft".dc Irg. 2 .vt dicit  Ab  cof.^. 
vol.i.Gomc.varia.rcfb.ii.i.c.  1 2.^.47. 
Ema.aCoftali.i.inccrprct.c.2  i  .nu.  r, 

Pro  mcliori  intcllcdu  huiusdubij 
diftinguc  Aut  lcgacum  confcrcur  in  ar 
bicrium  tcrtij  fub  condicionc  fi  arbi- 
trabitur  ,  &  lcgaiu  cft  conditionaic,& 
valct  liarbicratus  fucrit ,  alias  finoiic 
arbitrari  lcgatum  non  dcbctur.  ita  tc- 
nct  Bar  1. 1  .nu..;}.&  l.fi  quis  arbitratu, 
n.^.ft  devcrb.oblig  cjucfccjuQtur  ma. 
gis  coiccr  Dodorcs,  \  c  facccur  Soc.Iu. 
ibi  n.5  p.Ema-a  Coila  li.  1  .inicrprct.c. 
a2.nu.4.Ant.Gomc.d.c.i  2.Rum.47. 
6  Aut  legatum  confcrtur  in  arbitrium 
harrcdis  fub  coiiditione  (1  harrcs  arbi- 
trctur,  &  dubitatum  fuit  an  Icgatum 
fit  conditionalc ,  Namcjuc  Raph.  Cu- 
ma.dJ.i.cxiftimauit non  ccnfindum 
eftc  conditionaiclcgaium,fcd  Bart.d. 
l.i.&d.i.  fi  quis  arbitratu  ,  contra- 
rium  docuit,  cftcconditionaic ,  fcd  ia 
hocdisfidcrc,  quod  (lucnon  arbitrc- 
tur  &  fit  in  mora ,  (iuc  arbitrciur  aii- 
tcr  f  quam  l)onus  vir  arbitrarctur^ 
G    4  reccdi- 
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rcceduiirah«ms  perfona  ,  &arbitrio- 
i?oiii  virilcgatum  dcbctur.&Barto.fc 
quunturmagis  communitcr  Dodo- 
i^s  vtfirra.it  idcmSoc.d.l.fiarbitratu, 
d.nu.j^.Abb.d.confil.^.  Couar.c.  cQ- 
tibi,nui4.Ema.iCoftad.  c.  22.  nu.4.. 

JjO;  Aut  lcgatum  rclinquitur  arbitrioi 
6crtij,h*rcdis  vcl  cxcranci,  &  ruc  crit 
purum.legatum,  &  ratio  noii  arbitran 
tcfiucnolit  liucnon  posfit  ^non  pcrit 
lcgatum ,  fcd  reccditur  a  pcrfona ,  & 
iturad.bonum  virum,  &  fccunducius 
arbitriumiicbcttir.Baruj.l.ficjuis  arbi 
tratn,nu.j.&  d.I.i.rif  dclcg  i.&hanc 
conimuncm  cllcopinionc  dicit  Alcx.. 
d.l.fi  quisarbiLraiuyqucm  refcrt  ibiSo 
cin.niagiscommuncm.cflc  Bah.  opi- 
pioncm  probans^nu.^o. 

II  Q^ia!ronunc|uid  prjcdiftnproccdat- 
(^uoad  Icgatapia,vtin  altcrius  volun» 
tatcmcofcrri  non  posfint?  Rcfp.  fauov 
repiaE  caufa?  hoc  pcrmitti.  hanc  dicit 
cflc  communem  Dfxftorum,  opinio— 
nem  Coni.AlcxJaf &  Dcci  l.captato- 
rjas.C.dc  tdla.mdit.  Parif.  conhl.  j8.. 
nu.24.confil.8j.vol.2.&  magis  com- 
nem  C.X  prxfatis  cnunciat  Did.Couar. 
c.cum  tibi^nu.j  z.dctcfia^ 

t2  Cafualis  conditiocft,quaj  pcndcta- 
viribus  fortunx,vt  fi  naujs  cx  Alia  vc- 
ncrit.& haccfi  dcficiatpcr cafum,imo 
qualitcrcuniquc  habetur  pro  dcfcdla, 
&  non  proimplcia.ita  tcnct  gl.  ordi. 
l.fiib  diucrfis^it.dc  cond.  &  dcmonfir. 
Bar.l.in  tcfiamcnto,  cod.  tit  &  quod 
communitcr  omncsiratcncnt  probat 
Vafqui.lib.5.controucrfi  illuftri.c.p^. 
nura.  12. 

Ij  Mixta,quxpartim  pcndct  ab  arbi- 
trio  ipfius  lc{jatarij,partim  alieno  vcl 
fortunSj  vt  li  filius  duxcritBcrtam  in 
vxorem.Et  h^c  fi  pcr  cum  non  ftct,qui 
implcrcdcbct,fed  pcrcu  iii  cuius  pcr- 
fbna  dcbct  implcri  pro  complcia  habe 
uir.tcx.l.turpu  ,  ibi  Do^l.  communi'- 
tcr.fF.de  lcg.  I.&  quodifta  fit  com- 
oiunis  opinio  tcftatur  Fernand*  V.aiq. 


lib.  j.Qu«ft  illuftr.c.pj.nii.^.rdeoq? 

14  fi  icftatorlcgauitmillc,  fiTitiuscum 
Scia  matrimonium  contrahar,&  illa  rc- 
cufct  rcquifita,nihilominus  Titialcga- 
tum  dcbetur,etfi  non  contrahat:  quia- 
proimpleta  habetur,non  tam  quia  pcf' 
Titium  non  ftctii,quo  mmus  contra- 
hcrcr,quam  quia  ctiam  pcr  Sciam  ftc-! 
tit.itacft  tcx.qui  ita  communitcr  intel" 
ligiturl.i.C.dcinftit.&  fubftit  &  hac 
dicit  cfrccommuncm  opinioncm  laf. 
ibi.Ema.a  Cofta.Rcpct.hcura  tale,$.fir 
afbitratu,limit.7.Vafq.d.c.  95.  nu. 

15  Sin  autem  pcreum  ftct  qui  iuiplcrtf' 
dcbct,extinguiturlcgatum,&  non  adr 
mittitur,ita  ocs  lcgcs  &  gloffas  cor»cor 
darc  dicit  Anch.conf: j  7.nu. r .dCi  I01 
quiturdc  lcgato  relidofiib  coditione- 
U  vel  doncc  ftctcriti  domo  cu  h^rcdc/ 

16  Scd  pone,tcftatorlegatum  fccit  Sc- 
i(c  fub  conditionc,fi  Titio  nubcrct,  Sc 
iaq^^^ccufiuit  intcrpcllata,poftca  tamc; 
mutata  fententia  voluit  nubcrcTitio,, 
qui  nunc  rccufat  cam  ducere,nunquid: 
pro  implcta  habcbitur,an  vcro  dcfccif/ 
fc  vidcbitur  conditio  ?  Rcfp.gl.d.l.I.. 
G.dcinfti.&  fubfti.vidcturvdlc,illico. 
dcficcrc  conditioncm  per  voluntatisf 
dcclarationem,  adeo  vt  licci  ipfa  po-- 
ftea  pccniteat,&  Titius  iam  nolit,Iega 
tum  fcmcl  amiffiim  non  rccuperet.  fit 
hacfentcntiam  foquuntur  Ang.  Fulg.. 
Alcx.n  u .  I  .laf  n  u.  7  .Corn  .nu.5  .Rimi- 
nal.nu.i.Dcc.qui  nu.i^.firmat  hanc 
dfccommunem  fcntcntiam ,  candcmi 
dicit  efle  rcccptain  fcntcntiam  £ma.  i 
Gofta,Rcpet.d.^fi  arbitmtu,ll4"nit.,df,. 
num.2  5  Fcrnand.Vafq.lib  j.contro-. 
ucr.illuftri.c.94.nu.9.Quia-vcrum  cft. 
pcr  mulicris  voluntatcm  ,  conditiono 
nubcndi  fcmcl  defccitk',&  pcr  ctus  dp 
fed:um  legatum  cuancfccrc.  &  poft*» 
quam  fcmclcuanuit,amplius  fufcitarii 
non  poicft;. 

17-  Prardidaprocedunt, quando  con- 
ditioicgatariocft  impofita  ,  fcdquid: 
fi  cupdiuo  pruicipalucr  m  tcrtium. 
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oonfcraeur.ponccnim  mulicri  faftiint 
tifc  lcgatumjfi  Titius  ca  duccrct ,  isq; 
rccufct ,  numquid  conditio  habcbitur 
proimplcta,  h  ipfa  nubcrc  parata  fit? 
Rcfp.  Variaium  fuit  glofs.in  l.indc  Nc 
rfltius,$.  I  .vcrb.rctrorsujff.ad  I.  Aquil. 
Bianift.-flc  voluit  conditioncm  pro  im 
plcta  habcndam,  &  lcgntum  dcbcri, 
quam  glofs.  (cntcntiam  probarc  vifus 
dft  Socin.confil.  ^^  lib.  i.cxtollcns  i- 
bi  glofla:  Aiitoritattm,camqj  ab  ordi- 
nariji  ibi  non  improbari  fcribit .  Scd 
contrarium  tradidcruniCyn.  Albcri. 
flcplcrique  alij  ind.l.  i.dcinftitut.  &• 
fiibdit.vbi  Alcx.nu.9.  dicit  qudd  tuti- 
us  fit  tcncrc  Cyn.  opinioncm ,  &  hacc 
oft  comunis  vt  tcftatur  Ema.  a  Cofta. 
d.^.fi  arbitratu.  n .27.Cum.n.coditio 
non  Icgatario  impofita  (it,  fcd  tcrtio 
vclut  in  cucntu  pofiu  ccnfcri  dcbct. 
^3    Addc,  quod  mulicr  ctiam  cui  fiib- 
conditionc  fi  nupfcrit  Titio  rclidum 
cftjll  diriFcrcbat  vltra  iricnnium,condi- 
rio  dcfcciftc  vidcbitur,rclictuniq;cua 
nuiftc  intclligctur.ita  tcnct  Bart.i.  i  .§. 
ad  filiorum,  C  quand.  &  quo  .  quarta 
pars  dcbcatur lib:  i o.&  hrc communis 
aftopinio  ,  vt  fatctur  Vafqui.  d.  cap* 
^4.  Iib.  5.  controucrf.  illuftri  numcr. 
6.  Quamuis  in  haercditatccontrarium- 
vdintvt  dixi  iiifra.f.inftitutio.Scd  con 
trariu  tcnct  Paul.  dcCaftr.in  I.i  C  dc 
inft.  &  fiibft.  &  hanc  dicit  cffc  vcriorc 
idcm  Vafqui.&  (cquitur,mihiq;magis 
bcnigna  &  zquior  vidctur .  Potcft  .n. 
harc  conditio  nubcndi  quac  mixta  cft 
quandocunqucimplcri ,  licet  fccus  fir 
in  potc/btiua,ut  dixi  infra  q.  50. 
I5?    Scd  quid  fi  Itat  pcr  cafum  fbrtui- 
tumputa  pir  mortcm  altcrius  partis,. 
quo  minus  tmplcatur conditio,Num- 
uid  habcbiturpro  unplcta?  Rcfpon. 
ic  qi  oii  rcgularitcr  habcturpro  dc— 
fVrfta.  ira  cft  icxr.  in  1;  lcgaium  ,  tf.  de* 
condit.infcrt.  glofs.l.  i.  C.  dc  inftit. 
&  fubftit.  glojs  I.  fub  diucrfi.s,$.  fi.ff. 
decondit.&  dcinonftr.quam  comuni- 
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tcrapprobata  dicitlandJ.r.nu.  p.  ibi 
Bart.  &  cft  vcra  &  communis  opinio  , 
vtdicirFcrn  Vafqui.d  cap.pj.num.^.' 
Ema.a  Cofta.lib.i.intcrprct.c.ip.n.i. 

20  Ex  quo  intxTtur,  fi  Icgntum  fafhim 
fucrit  vxori  fi  morabitur  cum  Titio  , 
calclcgatum  dcficcrc,  fi  cafu  impcdia- 
tur  morandi  conditio  ,  vtpura  mortc 
Titij.ira  tcnct  Bar  inl.illis  Iibcriis,fF. 
decondit.&  dcmonftra.  1.  qui  concu- 
binam,$.vxori  (F.dc  Icg.  j.glof  &  Bar. 
d.I.  I  .C.dc  in/lit.&  fiibftii  &  cft  com^ 
munis  opinio,vc  dicit  Socin.  confil. 

XI  44.numcro  volum.  Scd  tu  pro 
mclioriintcUcftudiftinguc,  aut  lcga- 
tus  cft  vfusfru(5kus  vdaliud  ,  aut  lcga- 
ta  fint  alimcnta  .  Primo  cafu  vcracft 
fupradida  conclufio.quod  mortceius 

:  cum  quo  morandum  fuit ,  vcl  in  cuius 
pcrfbiia  conditio  implcri  dcbct  lcga- 
tum  cxtinguitur. 

2  2  Sccundo  cafit  dic,aut  alimcnta  prm* 
cipalitcr  rclida  fimt  in  fauorcm  lcga- 
rariorum,  &  conditio  dcficicns  non- 
facit  dcficcrcrclidumrtcx  d  1. 1.  C.  dc 
lcgat.l  annua,ft.dcannu.Icg.  qui  ita  lo 
quuntur  fi.cundum  Doftor.communi 
tcr.Aut  vcro  rcli^tum  cft  fac^tum  in  fz 
uorcm  coruni,cum  quibus  lcgatarij 
dcbcnt  moniri,  &  mortc^vcl  cafu  cxtiii 
guiiur.  ita  cft  in  I;  Scio  in  prindp  ibi 
glo.  If.  dc  annuis  lcgatis.  glofs.  d.  I.  i .. 
C.  dclcga.  quam  ibi  fi.q'.uti!r  Bart.  Sc 
hanc  cflc  conimuncm  opinioncm  tc*. 
ftatur  Dccius  conf  620  Anchora.con- 
fil.  185.1 37» nu.  I. vbidicit itaomncs 
t^Micre,&  quod  glofj.&  Bartol.opinio- 
frcquciius  fit  nccptaafTcrit  Emanucl 
aColtalibr.  n.-cundo  intcrprct.c.ip.  de 
cimonono.  nu.  1.  quamuis  ipfc  alitcr 
fcntiat,&  quod  ift  i  commtiiiis  fiiopf- 
nio  dicit  quoquc  Fcrnand.  Vafipii.lib. 

i-  ^.illuftT.controutif.cap.  1  j.nuni.vigc 
fimo  fcptimo  . 

3^  £t  qitx  di(5^Q  funt  de  conditio' 
rie  mixia  pcndcntc  cx  fadlo  duo- 
rum  j  £roccduni  ctiam  in  mixta  peii- 
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bente  ex  fado  vnius  &  viribus  fortu- 
rz^nam  legatum  rclidum  fub  tali  con 
ditione^fidcBciatconditio  pcr  cafum, 
non  dcbctur,ita  tcnct  gl.Bar,&  omncs 
Dodorcsin  l.in  tcfta»  &  1.  fub  diucr- 
fis.fF.dc  condit.&  dcmonfl.vt  tcftatur 
Alcx.l.i.n.T.C.dcinft.&fubft  &  An 
gc.ibi  dicit^c^uod  ocs  tcnent  hoc  indif 
fcrcntcr,&  c^uod  coitcr  itatcncnt  Do 
dorcs  aftcruFcrnand.Vafqui.Iibr.  j« 
concroucrf.illuftri.c.  ^j.nu.it. 

Qji^ftw  XLVir. 

1  Condicio  alia  exprcjjj  a'ia  tac  ta,  &  qM. 
z  Tacita  conditio  an  fac'at  legatnm  veri  con 

<btionaie.& nnpediat  tranjm(jionem. 
5  Qmd  fi  cond:tio>tjnftaciti  inefl^exprimatur, 
Hmitanu.^. 

5  Quando  dtcatur  apparere  de  folwttate  te- 

Jlatoris  volentrsfaurehanc  condxtione» 

6  TfCiba  hxc/i  hxres  adierit ,  exprefjii  fa- 
ciant  conditionemificlaufula  coduiUarit 
teSiamento  fit  adie&a» 

7  Quidin  cafu  ^uth.ex  caufa^C.de  lib  pr^ter, 

2  Quid  pluribus  inflUms  hxredibus. 

I  T~\Ixi  condittoncm  allam  cftc  cxprcf 
•^->'lam,aliam  tacitam  :  cxprcfia.  cft, 
«]uae  verbis  cxprcsfis  tcftatoris  poni» 
tur.Tacitacfl,  quz  a  iure  fubintclligi- 
tur,vt  fi  frudtus  lcgcntur  ,  taciia  incft 
condiriojli  njrcantur,&  in  omni  kga 
tofubintclligitur.ii  harrcs  adicrit  hz- 

3  reditatcm .  £t  ha:c  taciu  conditio  non 
facit  Icgatum  vcrc  conditionalc^ijuan- 
tumfcilicct  ad  tranfmisfioncm  ,cjuia 
in^pcdirc  trafmisfionc  cft  impcdire  iu 
dicium  dcfun(5ci,  quod  Icx  fua  condi- 
tionc non  facit,niu  deapcrta  tcftantis 
voluntatc  apparcat .  Hanc  dicit  c(l 
fe  communcm  opinioncm  Sadolct.  I. 
hxc  vcrba,num.i2.  &  magis  commu- 
ncmatlcritSocin.Iun  nu.20.ibi.ft.  de 
Icg  x.Bolog.uu..|;.  &  fc(].  &  cjuod  iu 


comuniter  tcncnt  doftores  dicit  Zaf. 
Sccus  quo  ad  cftcdum  impcdicndi  na 
tiuitatcm  obligationis  &  adionis.  ita 
eft  gl.in  l.itcm  quia,$. i  .Vcrb.  male pc 
titur^ff.dc  pa(^.quam  ibi  communitcr 
approbatam  dicuni  Alber.  &  Ang.  & 
hancdicit  cftc  comuncmopinioncm  , 
Sadolct.d.l  hxc  vcrba,nu.i2.&  2  6.gl. 
communitcr  approbaiam  cflcSoc.  lu. 
nu.ii.&  nu.6 3 .Ant.Gomc2.Varia, Rc 
folQt.Tom.z.c.ii.nu.io.Cur.  lunior 
confi.  ?o.qucm  rcfcrt  Soarei  in  Thc- 
faur  fcntcn.Vcrb.conditio.num.  1 7 
Rub.  Alex,confi.8.nu.S.Gozad.  confi. 
i7.nu.4.RoI.conn.57.nu.ii.voI.3.tc 
ftaturFcrnand.Vafqui.de  fucccf.pro- 
grcf  Iib.^  $.i;.nu.ii.£ma.a  Cofta^Iib. 
i.intcrprci.c.^.nu.d. 

5  Scd  qua:ro,an  conditioquar  tacite 
incft  cxprcfla  faciat  vcram  &  propria 
conditioncm,&  Icgatum  vcrc  condi- 
tionalc?  Rcfp.  quod  fi  condiiio  talis 
cft,qu^  ncccfl"aria  cft,vt  fi  hatres  adie- 
rithafrcdiiatcm,cxj)rcsfio  cius  como- 
do  quo  incft  non  hcit  vcram  conditio 
ncm,ncc  Icgatum  conditionalc,  idco- 
quc  tranfmittitur  .  Sin  autcin  non  (li- 
ncccflaria  ad  a&um,  tunc  fjcit  Icgata 
conditionalc,&  no  tranfmittitur,quia 
condicio  taciic  co  modo  no  incft,quo 
cxprimitur  Bar.d.I  harc  vcrba.  &  hanc 
dicit  ibicominuncm  cflc  opinioncm 
Bolog.par.i.nu.68.vcrf  proptcre.i,Sa- 
d0Ict.num.a5 .  Vt  fi  tcftatorlcgaucrit 
Titiocentum  fi  volct,quacconduio  in 
lcgato  non  cft  nccclTaria,fcd  volunta- 
ria,quia  legata  ctiamdcbcntur  ignora 
ti  poft  aditam  harrcditaicm  ,  vndcex- 
prcfla  fufpcnditlcgatum,&  non  tran(l 
mittitur.ita  tcnct  Bar.d.I.hzc  vcrba,& 
fcquuntur  Doftorcs  communiicr  vt 
dicit  Bolog.ibi  nu.  155. 

4  Prardid^a  tamen  dc  neccflaria  con- 
ditioneada£lum,intclligc  nifi  cx  mca 
tc  teftatoris  appareat  qudd  volucrit 
per  talcm  conditionem  reddcrc  lcga- 
tumpcoitusconditiona]c>&  impcdire 

trauf- 
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tranftnitnonem ,  quod  faccrc  potcft. 
ita  tenet  Bar.d.l.hfcvcrba,&  commii- 
ncm  clfc  opinioncm  affcrit  lo.Sadolct, 
ibi  in  Rcpet.nu.^.BoIogn.nu.^S.  qua 
uis  iprcinconirariam  fcntentiam  ma 
gis  inclinctjConccdittamcn  qud  ad  cf 
tcftum  tranfmisfionis,  &  dicit ,  quod 
ita  proccdut  oia  allegata  pcr  Doftorcs. 
S      Scd  tunc  magna  difticultas  cft,  qua 
do  dicatur  apparcrc  de  voluntatc  tcfta 
toris  volcniisfaccrchanc  conditione? 
lct  variar  fuei^uni  Dodopinioncs.Bal. 
l.l.C.dc  caduc  toIlcnd.voluit,tucc5- 
ftarc  dc mcnte,quando  tcftator  dixit, 
Lego  tibi  fub  hncconditionc,  qucm  fc 

J|uitur  Paul.de Caftr.&  Soc.  nu.sp.  & 
cq.d.I.hxc  vcrba,&  dicit  ibi  Sadolct. 
quod  nouisfimi  Bald.communitcr  fc- 
quuntur.Alia  fuit ciufdcm  fial.opinio 
ibid.vt  fivcrbadiriganturad  lcgatariu 
non  (it  conditionalc  Icgatum  :  lin  ad 
grauatum,tunc  fccus.Scd  Bal.commu 
nitcr in  hoc  rcprchcnditur,  vt  dicit  Bo 
log.d.I.hic  vcrba,nu.  6  2.  qui  lamc  (al 
uat  cum,dum  loquitur in  alijs  tcrmi- 
*nis.Communis  itaq;  cft  opinio,quod 
oportct  conftarccx  ucrbis  ,  uclclaris 
conicduris  dc  uoluntatc  tcftatoris;Et 
non  habct  dubiu,fi  dixcrit  cxprc(Tc,uo 
lo  quod  fit  c6dittonaIe,vel  ^d  no  traf 
mittatur,vcl,volo  quod  non  dcbcatur 
nifi  harrediiatc  adita ,  vcl  quod  Icgata- 
rius  fblus  habcat ,  quo  cafa  apLrtcco- 
ftat  excludi  ha:rcdc$,vcl  fi  alia  proferat 
S  vcrba  teftator  vrgentia  &  dcmonftra- 
tia  cnixam  voluntitcm  tcftatoris  , 
quod  fitconditionatc. 
6  Infcrturcx  pratdidis,quod  harc  vcr 
ba,fi  hacrcdiiaicadicrit,faciant  condi- 
tione,fiin  teftamctoadic<5ta  firclaufu 
lacodiciIIaris:quiatunc  coditio  illain 
cft  cx  volutatc,c6  inftitutis  n6  adcun- 
tibus  fuftincatur  Icgata  aditionc  vcnie 
tiu  ab  intcftato,a  quib.^pptcr  claufula 
Codicillarc  lcgataintclhguntur  rcpcti- 
ta,itaq;  non  cxpriraitur  quod  dc  neccf 
ruate  incrat.itc  tcnct  Bar.d.L  hxc  vcr 
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ba,&  cft  cois  opinio,vt  tcftatur  ibi  Alt 
xa.&  IarSoc.nu.4i.&  nu.^j.Sadol.n. 
i+.in  fi.Rip.nu.rS.Io.Bolog.n.iotf. 
licet  ipfecofrariatcneaiopinionc,  & 
harc  multii  norada  sut  in  praxi.iia  pau 
cisfima  sut  tcftamcta,cjb.hodic  no  ap- 
ponafclanfula  codicillaris  q  decofuc- 
tudinc  et  ab  impitis  notari js  adijci  fo 
Ict:&  ita  raro  cucnict,vt  1  hac  /pcciclc 
gata  no  fint  c6ditionaHa,&  licctcotra 
riaopinioipudoiurisforte  fit  vcrior: 
Tamcyppter  autoritatc  Bar  quccftcri 
fcquutur  duru  foretcotra  cu  obtiiicrc. 

7  S^t^  f>  Icgata  valcrc  &  dcbcri  c6- 
tingatabfq;co,quod  inftitutus  adcat 
harrcditatcextcftamcto,vtincafu  Au 
th.cx  ca,C.dcIi.prartcr.Vbi  filioprjtcc 
rito,Iicct  hf  rcs  fcriptus  adirc  no  posfit 
hfrcditatc.tn  legata  dcbctur.nuquidlc 
gata  ab  inftituto  rclida  fub  coditionc 
li  hxrcs  critPRcfp.quod  no,  c6(cr- 
uaturp  lcgealio  modo,quam  volucrit 
tcftator,quo  ncq;  c\prclse  ncq;tacitc 
inducitur  illa  c6firmatio,q^a  dc  ca  no 
vidctur  cogitafle,  ficut  ncc  co(;itauit 
qnod  filius  dcbcrct  annularc  tcftamc- 
tu.&  itac6ditioifta  rcmanct  ncccfla- 
rujfi  Icgata  cofcruari  dcntco  m6,quo 
voluit  tcftator  cofcruari.ita  tcncr  Bar. 
d-l.h^c  vcrba,&  ibi  dicit-cocm  eflc  opi 
nionc  Soc.n.  ^  9.  Bolog.n.i  ji.&  n.i  1 9, 

8  C^ccro  itc.pJida  dc  coditionc  illa, 
fi  hxrcs  erit.q  nccclTaria  cftad  legatu, 
proccdunt  &  plana  funr,  fi  vnus  cft  in 
ftitutus  &  grauatus.fcd  quid  fi  plurcs 
fint  htrcdcs  inftituti,nuqiiiJ  dida  c6 
ditio  facict  lcgatu  c6d«tionalc  Refp. 
quod  fi  vni  cft  coduio  adicda  &  lega- 
tu  ab  oibus  rclidu,  vt  fi  Titiu  &  Sciu 
harrcdcs  iibtuac,fiTiiius  adicrit,tuc  in 
pcrfona  cui  apponitur  c6  Jitio  ,  lcgaru 
cft  pcrfonalucr  fadum,  &  f:ibc6ditio 
ncncceir.i»  ia,&  noii  cfficitur  c6duio- 
nalc :  In  pcrn>naaltcriusconduio  non 
crat  ncccrtaria  advaliditatc  lcgati,vii  lc 
gatufit  conduionale.quia  altcro  adeii 
tc  tcftamcntu  cft  finnatu^&  lcgatuin 

clfe 
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cffcprodu£l^u,(c<l  fufpcnfum  in  condi- 
tionc,fi  collcga  adcat.Bar.d.l.haec  vcr- 
ba,&  ibi  cocm  dicit  Soc.limitationc  tcr 
tu,nu.Bolog.nu, 64.81:  nu.8o.Si  vcro 
plurcslftituti  funt  &ab  vno,  incuius 
pcrfbna  condicio  appofita  crat,rclidu 
cft  icgaiu,fccus  cft:  quia  non  fn(pcndi 
turlcgaturo.ita  dicit  communcni  opi- 
aioncm  idcm  Bolug.d.l.  hxc  vcrba, n. 
7o.&7i.<]uia  cius  adiiiocft  ncccfTa- 
riaj&  ita  inrcllii^unt  Dof^.comuiuccr 
tcx.in  condiiionibus,$.i  .ft.  dc  condi. 
£^Ai<^inonft.vt  dicic  idcm  Boiog.n.  7^« 

"Qu:epo  XLVIII. 

i 

X  ,An  If^atum  doiii  fit purum  uel codkionak. 
%  Lagatum  rtliGum  pro  maritada  piaUa  quan 
doiedat, 

j  U^atu  dous  nole  velpro  dote  an  fit  puru. 

4  iJm  ta  fi  ex  conicClwis  appai  eatjey^atcm  ue 

lu  ffe  (juod  le^atum  pro  dote  fit  purum. 

5  Commums  procedit  m  txtnnea  leganie pro 

dotet&  cjuid  in  patre.&  nu,6. 
y  StanteStatutoexcludente  feeminas  propter 
mafcu!os,an  U^aiutti  reli^um  pro  dote 
liafnpmHm,^  tranfmittatur, 

8  ^npanteflaluto^quod  cxi^ent/b.ma^ulis 

fiij  dotata  Hon fttcccdatjiha  dic^ttur  do 
tata  tjuado  p.iter  reliciuit  ci  mille  prodote 

9  tAn  flantc  flatuto  exclkfiuofcniina)  um,(ju£ 

debent  dotari^dos  luaedat  loco  legitimf, 

1 0  Lfgatu  a  patrc  reldlum  pro  dote  fpnwf  d9 

tatA€rclH'fper  fiatutwn  efl  tbditu>nale. 
Tf  Imoefuodfit  pMMntcnirt flurcs aiij. 
1 2  l{elinwn,vt  nubut,an  ftt  Londaionale  pd 

fub  modo,  , 

X  /^Vxro^anlcgatum  dotisvcl  cau(a 
^^-^dotis  fu  conditionalt?  Rcfp.Iniri 
cata  hic  cft  cjuarftio.  Pro  illuftriori  in 
tcllcd  1  diftinguc.Aut  rclin<^uitur  pro 

3  ilotcvcldoiis  ncminc.Priniocafiijtjua 
60  rcli  i<]ijitur  pucllXjpro  fc  maritan- 
(ia,n6  pot pcti  antc  tcmpu»  nubilis  x- 


tatis^cjuiarcquiritur  j  cjuodcaufa  pro- 
ptcr  quam  relinquitur  inftct^  Q^ando 
vcr<^  ad  ztarcm  icgicimam  qua  nubiiis 
cft,pcrucnit,p6tpctcrc  ,pra:ftitacau* 
tionc  lic  nubcndo,ctiam  antcquam  co 
trahat,c]uia  rcli4^um  cft  pro  ca  mariti 
<b  nmplicitcr,&  poifunt  ficri  cxpcnf^ 
<ic  ncccsfitatcantc  concra(5tum  matri'» 
moniUj&  talc  rclidlum  no  habct  in  Cc 
tacicam  conditioncm  matrimonij^fuf- 
ficitcnimquod  cxpendaturpro  c.i  ma- 
ritanda.iia  tcncc  Barc.I.Ticio,  §.  Ticio 
gcncroinfi.&  fcc]uuncur carccri  Do- 
ftorcs  communitcr,  vc  tcftaturCon- 
ftan.Rogcr  jn  trac.dc  dotc,par.5.n,i< 
^  Sccundocafu,  cjuando  rclinquitur 
pro  dotevclnominc  dotis.  Variacum 
fuicgl  in  I.Ticio,  ^.TitiogcncrOjft.dc 
condic.&  dcmonft.  voluic  lcgatum  do 
tis  nominc  rcli(5^um  non  cfie  conditio 
nalc,fcd  magis  fub  modo  datumjCuius 
©pinioncomncs  Dodorcs  /ccuti  funt 
inrcBar.vt  tcftatnrEma.a  Cofta, di- 
ucrfum  tamcn  fcnticntcs  in  ftipuljtio 
nc,&  hanc  fcntcn.ia  poftca  probauit 
Baid  \.t\oi  hlium^vbi  pupii.cducari  de 
bc.&  hanc  dicic  cifc  communc  opinio 
ncm  Imoi.in  d.f  .Titio  gcncro  j  quait 
ifta  vcrba.nominc  dotis  icgo,non  in- 
ducanc  pricifain  ncccsfitatcnubcndi, 
fcd  confiliu  quodda  &  non  pr^ccpcu  it 
gnificarc  vidcantur^quod  pr^tcrmicti 
potcft , cjuia  fdiiorc  lcgatartx  rcfpicit. 

Sed  concrarium  ,  quod  lcgatum  iit 
condicionaledocuit  Bar.in  d.^.  Titio 
gencro,&  h  inc  dicit  die  communcm 
jbi  Paul.dcCaftr<),&  magiscommunc 
f.itccur  Alcx  coniil.42.num.2.  iibr.  7. 
Corn  conlii.2i9.Volum.4.  Baid.No 
uci.in  trad.dcdptc  ,  d.par.  priuiicg. 
jo.  &  priuilcg.  76.  ad<icns  hanco- 
pinioncm  cHc  vcrisfimam.Lau.  a  Pa- 
iat.dc  ftatut.cxdudcnrc focminas^co- 
lum.  ftf.  Brun  trada.  eod.  art.  6.q.j. 
&  7.&  Bart.  opi.  dc  confucrudinc  fcr- 
uari  tcftatur  Bald.in  I.non  finc^C*  dc 
bon.  qux  iibcr.  &  quod  omncs  cam 
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tencnt  dicit  Paul  Parif.confi.  r  i  o.vol. 
4.nu.7.ailcg^nsdios  dc  comuni  ic/la- 
tes.  &cam  opinioncm  vcrioi>mdicit 
Aiig  couC  iz^.nu.;  h.inc^non;  rccc- 
pctorcm  dicit  ciTc  rciucn^iam  Einan.  a 
Corta,lib.  i  intcrprct.ca  ;.,Cv)uar.c. ; .  7 
extr.dc  tcftam.Fcrnan.  Var^ii.lib.  <.dc 
fuccdl.progrcf.  ^.:9  nii.i  i  .Quemad- 
modum  cniin  tcinpiis  ccrtzxutis  ap- 
pofiium  in  pcrfona  honorati  inducu 
conditioncm^vi  dixi  fupra  q.45  .Siqui- 
dcinccrtum  clVan  aducn^oi^nccnc: 
ita^&  hoc  caru»quoinccrtum  cft^n  nu 
pturalit,  ncc  neC,  non  pctcft  ncgari 
conditioncni  induci» 

4  Inttlhgc  taine  hanc  communcm  o- 
pinioncin  proccdcrc,  nifi  cxprcin.-  vd 
conicdturis  apparcai  Uganiem  vohiiffc 
^u^drchdum  pro  dotc,  vc(  dotis  no- 
niinc  iixpurum  ,&^atimdcbcaturc*  3 
tiam  antc  matrimonintn  coutrat^lum^ 
ita  tcnct  Bar.d,§  Tuio  gcncio,  &  cxrc 
ti  fcquuntur.  &  hanc  dicit  cUc  commu 
ncin  opinioiic  Aiin.Craue.conli.  iot« 
Abb.conii.  92.  Ub.j.qucm  rcfcrtCo- 
uar.d.c.v.verlic.odauo,fxtra:dc  tclla^ 
mcnt .  Hc  ijuod  ita  tcncnt  communitcr 
Dodorcs  d  ^  Titio,  tcftatur  Socin.  in 
confiL'9i.  nu.8.,volum.  i. 

I  Item  proccdit  In  cxtranco  rdinqu^- 
tc  pro  dotCjfccus  in  patrcyqui  lcgiuma 
fihz^aliasrdinqncrc  tcnciur :  N.un«y 
rcU^tuin  prodotc,  purum  cn:,&  tranf- 
puttitur,  quia  fipit  viin  iiiftirutionisy 
&  patcraliis  crat  rclufruruj.  Icai^ucfi.* 
ncgr  auaininc  rchijuilivctlciur  faiicin 
cum  mofuioncyvi  iiidc  posht  nubcrc. 
ita  tcnci  liur.d.J.T  iio  gcncro,t\  hanc 
opinioiicm  Jicit  cllccoinmuncm  Aiif- 
chora.coiiiJ'. j  2  {.Pa11l.Par1fconii.25. 
nu.  50.  lib.  24.  Ltcct  cnim  rcgulariiy^r 
fdidluin  prordotc  haocat  hanc  tacium 
«onJitJuncin,li  nuptia:  fcquantur:Ta.- 
xncn  hoccafi  ca  coiiduio  rcijcitur  de 
doic,  quz  Kjco  Ic^itima;  lucccdituon 
£.cus  t^iia.udcipla  lcgiumx.  itaco.n- 
nunitcr  icucrx  dicu  V  af^u.  dcfuccdS^ 


crcat.  ^.10.  num.  i6<).  &  num.4p.& 
quod  lit  conctiilio  indubitata  fatctur 
Rodcric.  Suarcz  repet .  1.  c^uoniamin 
prionbusjf  <%  ampHj.  Didac.  Couar.d. 
c.  i.nu.  1  /  .vcrlic  oftar.o. 

Scd  quid,  ftantc  ftatuto,  cjuodfilia 
dotati  llaniibus  mafculis  non  uiccc- 
dat  :  Niiinquid  crit  puniin  lcgjtuinj  G 
paicrita  rclinqiut  tiliaepro  dotc,vcl 
nomincdotis  ?  Rcfpon  .  Articiihis  hic 
valdcdubius  cft  in  t^uovarie  Do<ftorcs 
locuti  funt  Prohabcnda  vcritatchuius 
dubij  prarmittaindiio,  acjuibus  fccui^ 
dum  Do<^lo.  pcndcrc  vidctur  cius  dcci 
Co  .  Priraum  ,an  ft  mie  ftatuto  ,  quod 
exiftcntibus  mufculis  fllia  dotata  non 
fucccdat,  filia  dicatur  dotata  ,  quando 
patcr  rcliquit  ci  msllc  pro  dotcSccun- 
do,  an  dos  rucccd.u  loco  Icgi  timz. 

Qppadprimum  ,  cjiiamuis  Dodo- 
rcscucahoc  fatis  variclocuri  fint,om 
Dcs  tamcn  cominuniori  calculo  con- 
uenirc  vidcntur  ,c]'!dcl  ftatuto  fatisfa^ 
&um  lit,&:  propncctiam  tunc  dos  di- 
ci  posdt  c^uoad  cHc^in  cxcludcndl 
cam.  &  ita  tcnctBar  d.^.  Titio  gcnc- 
ro,BaId.Nsiud.  in  tr.a^tj.dcdoic,par, 
I  .nu.to.  vbldicithanccflccomuncia 
opinioncm,&  par.  S.priuircg.i^.par.ii, 
$.Iudcnus,nu.z  ;.Aibcr.Cru.tra£l.  fii 
pcr  ftai u to  cxcl u li . fcc m i.ar .<j.  j . &  c^, 
y.vbi  ait,c^  ouauis  contraria  opinio  de 
ftrido  iurc  fortc  lit  vcrior  :  raincn  ab 
hacopiiiionc  proptcrauCtoriratc  cain 
fccjucn;iu,  &  quz,  ctia  vidctur approba 
tapion  dk-  in  pradica  &:  iudicijs  rccc- 
dcndu,rcfcit  Icquitur  Fraiic  Bcdus- 
conf  t  o^.nu.24.&ar.  1  o.q.7.&  coinu 
ncm  circopinioncafHrinat  laf  conlil. 
2 5 7.ijU.2.1ib.; .&  iiaotnncs Do(ft.tc- 
ncrc  dicit  Ang.Arc.J.f  fcrat^nu  54.  In 
ftit.dca^io.c6cin  dicitRuin.  conf.}^» 
nu.jJib.^  confi.42  nu.j.  cod.lib.  Af- 
dat.conlil.x;  i.num.j).  Hancc|uoque 
dicit  rcUtis  vtriulq;  opinionis  autho- 
ribus  communcm  Vinccnt.  Saf.iiul.  ia 
Rubr.ft.Iuru.nuiriaio.num.(^<^.  L;anw 
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Tlannibal  nu.48 1  .Niconit.num. i  jo. 
ibid.diccns  fc  mirari,  cjuod  Alcx.  con- 
fil.  I  ? .  volu.5 .  contrariam  fentcntiam, 
<)uar  fuit  antiquorum  ,  ftcutus  fucrit. 
Communcm  tjuoquc dicit, &  vcrisfi- 
wam  aftirmatSoci  ibhJ.d.rubr.nu.^^. 
vbi  ctiam  nu.  50  .dicit  fcprobacopi- 
fiionc  confuluiffc  j  &  illud  confilium 
fubfcriptum  ab  cxccllciisfimo  Dccio , 
&  ab  ifta  communi  upinione  in  dccifi- 
uis  non  c(Tcrcccdcndum  .  hancquoq; 
partcm  dcfcnditl.uisfime,&  comunio 
rcm  affcrit  Soc.iu.d.rubr.  nu.15.  cum 
fcq.  part .  i .  Dldac.Couar.  c  ? ,  nu.  1 1 . 
vcrfic.  9.  cxtra  dc  tcTlamcn  .  Roland.a 
Vallc  in  trad.  dclucro  dotis,  cj.^.tiu. 
l^.Vbidotls  dc  propria  fignificatio- 
nc  ,  ciiam  promifl.im  intclligi  omncs 
Dofcorcs  tcnercaffirmat.Comuncm 

?uoquc  ex  communi  nouisfimc  refcrt 
ofcph.Ludoui.  dccif.pcdcmont.  11. 
nu.8.  &fcqucnt.  Communcm  dicit 
&  veriorem  Phanut.dc  Plunut.  in  tra 
dclucro  dotis ,  verb . rcftitucnda, 
nu.  2 1 .  Anton.Guil.  Cofta,  tradat.dc 
«lotibus,  c.  2 .  nu.  1 2 .  licct  ipfc  coutra- 
rium  fcntiat.  Katio ,  quaomncs  mo- 
ucntur,  cfl ,  ^uod  pater  italceando  c- 
xercuita6lum  patcrnum  conftitucndi 
dotem  fihat,idotfm  ipfam  dcftina- 
uit,itaquc  illud  drftinalum  pro  mairi- 
inonio  quantum  ad  exclufioncm  ,pro 
«lotcipfa  accipi  dcbct.ita  communcm 
tffc  opinionem  dicunt  fupradidi  Do- 
<ftorc$ ,  &  maxime  hscc  opinio  pf occ- 
dcrc  dcbct  bodic,  aitcnto  communi 
vfu  loqucndi ,  quo  dos  vel  promiffa, 
vcl  lcgata  pro  vcradotcaccipitur,quia 
ctiam  pupillam  communitcr  dicimus 
bonam  dotcm  habcrc ,  fccudum  qucm 
communcmvfumloqucndiftatuta  in- 
tclligi  dcbcnt. 

Sccunda  dubitationon  minus  diffi 
cilis  cft,&  in  mulias  diuifa  fentcntias, 
quas  rcfcrt  Albcri.  Brun.  in  tradta.  fu 
pcrdido  ftatuto,  artic.i  i  .q.i.Scd  ma 
^is  communitcr  in  cam  itum  cft  fcn- 


tcntiam,^uSd  in/picicnda&  ponde- 
randa  fint  vcrba  ftatuti :  Aut  cnim  fta 
tutum  fimplicitcr  cxcludit  filias  fccmi 
nas  a  fucccsfione,exiftctibus  mafculis, 
vclcxcludit  fimplicitcr,  8<:tamcn  vult, 
&  iubctabharredcdotari,&  tunc  dos 
apatre  in  tcftamcnto  Tclifta,Tion  fuc^ 
ccditlocoIcgitimf,  Quianullam  ab  in- 
tcftato  partcm  cft  haDitura,itaq;  legiti 
ina,quf  intcftati  rationc  dicitur,deberi 
ei  dicinonpotcft  Hancdicit  cflcrom 
munem  opinioncm  Dcc.confi.ipd.n. 
2.&  confil.ap^.na.^.Parifconlil.  jj. 
Tiu.76.&fcqucnpar.5.&  hoccfTcin* 
dubitatum  dicit  Albcrt.  Brun.  d.trafi; 
C^od  ftantibus  mafculis.  arti.  1 1  .q  i. 
nu.  inartic.i }.  nu.g^.  &  ^i.di- 
cit  hanccffc  magis  communcm  opin. 

Aut  vcroftatutum  non  cxcluditfi- 
lias  fimp1icitcr,fcd  cumqualitatcdota 
tionis ,  vt  quia  dicit  filias  dotatas  noti 
dcbcrc  fucccdcrc  in  liarrcditatc  exiftc-n 
tibus  mafculis,  &  tunc  dos  fucccdit  lo- 
co  lcgitimx.ita  tradit  Bar.  d.l  Titiocc 
tum,<^.Titio  gcncro^ff.dc  condi.&  dc- 
mon . Albcr.l.quoniam  in  prioribus,in 
pin.C.dcinof.  tcfta.  &  ibi  dicit  Bald. 
itatcncrccomunitcr  Doftorcs  Bald  1. 
fmcinuis,C  dc  nupt.Kran  Rip.l.i.na. 
5  4  .ff.  folu.mat.  &  nanc  cffc  comunem 
opinioncm  tcftatur  Curt  fcn.confi.5. 
nu.  j.  PanI.Parifc0nfil.5j.  nu.77.  hb. 
j  .&  quod  communitcr  Doftorcsin 
hoc  concordant,qu6d  ftatutum  vidca- 
turtunc  vcllc  jquod  dida  dos  fuccc- 
datloco  cuiufdam  lcgitimar  afTcritBa! 
dusNouclIus  in  ira^a.  dcdotc,  fcxia 
partc,numcro  j.  >crficu.quid  cnim 
dicic .  Communem  quoquc  dicitCc^ 
phal.  confiI.J45.  nu.50.  &  jj.hb.a. 
Roland.aValIeconfi.97.num.i  5.1ib. 
a.  quos  rcfcrt  Francifc.  Burfat.  confil. 
^2.nu.5^.1ib.i.faciunt  quz  dixi  infra 
lcgitima,  q.  An 
I  o  Hoc  prxmiffo  in  quacftionc  noftra, 
Bartolus  in  d.^.Titio  genero,dicit  ta- 
Jc  lcgatum  cfTc  conditionalc  :  Quk 
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patcr  no  tenctur  ex  forma  ftatuti  pu 
rc  filum  Jotarc:&  tali.sdos  fucccditlo 
co  Icgitimar,  qu»  potcft  pcr  ftatutum 
minuiin  quantitatCjcrcoctiam  in  tc- 
porc  conk<^ucntcr  ,  &l  hanc  opinione 
quamplurcs  alij  (cquutur,  quos  rcfcrt 
Ant.Gabricl.Ii.6.  comm.concluf  Tit. 
ic  Icga.concIu£  ( .nu.  1 4.^  dicit  vcri 
&  arquam  ImoIa.d.$,Titio,col.  pcnul. 
Vcrb.  exira  gl.  &  lcgatum  hocpro do- 
tCjlbntc  ftatuto,  finc  dubio  crfc  condi 
tionalc  communitcr  tcncri  par.tf .  pri- 
uilcg.17.n11. 5. aflcrit  Bal.  Noucl.  trac. 
dc  dote,&  non  tranfinitti  comrauncm 
effcopinionem  rcfcrt  PariCconfi.  iic* 
0U.8.&  li.Iib.4» 

Conirariuvcro,quod  imo  Icgatunt 
fit  purum,  rcic6a  conditionc,  &  fia- 
timpeti  posfit,tcnuitanticjuus  Dodt. 
Richardus  Malumb.in  quadam  difpu. 
vt  rcfcrt  cum  Bar  d.^.Tiiio,  &  quam- 
plurcs  fcquuniur.dc  quibus  pcr  PariC 
confi.z^.num.ygJibr.  2.vbidicii  ipfc 
hanccffccommuncm  opinioncnt  Ga- 
brid.Ro.d  conduCi.vbi  cx  Parifioca 
munem  rcferr.  Coramuncm  quoquc 
dicitConftant.Roger.in  tra6t.  dc  do- 
tc^c.^.qualiterin  tcftamcnto  doscon 

ftituiposfit.nu.5.1icctipfeindiftiude 
cum  Bart.tranlcat. 

Scd  aduertc  qu  6d  pr^dlfia  opiiiio- 
aeacontrariz  non  loquuntur  in  ijf- 
dcm  tcrminis.quiaBarto.&  Dodorcs 
firmantc»  Icgatum.  cffc  conditionalc 
proponunt  quitftioncm  ,  vt  fupra  > 
quaodo  ftatutum  dicit,qu6d  filia  dota 
tanonfiicccdatexuntibu»  mafirulis  ^ 
fcdaducrfapars  contenJcns  fcgatum 
cflc  purum,qu«runt,quando  fimplici 
ter  cxcluditur  foimjna  ,  vcl  ftatutum 
Jidt^q^uod  non  fiicccdarjfcd  dcbct  di 
tari  imafiiura. 

Tcrtia  igitur  fiiccevfit  opinio,  qua 
iiftinguitur,  aut  ftatutum  loquitur 
Cmpljdtcr,qu6d  hlia  %mina  non  fuc- 
ccdai,icd  dcbct  dotan  a  fratrc,tunc  bc 
nc  proccdit  opinio  BartoLquod  lega- 


cgatiim.  in 

tum  fitconditionalc,quia  excluditur 
no  proptcr  dotcm,fcd  f^roptcr  folacxi 
ftcntia  maIculoru,&  fcnfiiscft  ftatu;i> 
quod  dos  dari  dtbcat  non  proptcr  fiic- 
ccsfionem,fcdproptcrmatrimoniu,& 
itj  coditionali  cr,fi  nubat,idqoq;ntil- 
ladcbcturlcgitima.nccpot  dici  quoJ 
dos  fiicccdat  loco  Icgirimar;  confiquc 
tcr  ficut  fi  in  teftamcto  no  fuiflct  dos 
rclida,non  poflctpctcre  fcdotari.an- 
tcquam  nubcrctrita  ct ,  fi  rcfinquatur 
in  tcftamcnto.ccnfctur  rclitftu  coditio 
nafc^ficut  ab  cxtranco,ncc  dcbctur  aa 
tcq;  nubat.ita  tcnct  Paul.dc  Caftr.d.^'. 
Titiogenero,&  in  conr.^s.par.j.in  no 
uis.  cor.fi.2 5.par._j.  ita eft  communis 
opinio,vt  tcftatur  Vafa  dc  fucccfcrca. 

io.nu.4?2.&  quod  frcundumhanc 
opinioncm  Paul.dc  Caftr.plcriq;  mo- 
dcrnoruconfulucrunt  firraat  Rodcr. 
Suarcz.Rcpct  Lquonia  in  prioribus,  It 
mit.ii.Cdeinof.tcfta.  &  itac5muni- 
tcr  lencrcmodcruos  dicit  Bru.d  trac. 
quod ftantibus  mafcuL$,ari.i i .q. 2 .n. 
^i.Autvcro  ftarutud^icitquod  filia  da 
tata  non  fucccdat,fi.cundu  quod  loqut 
tur  Barr.&  tuncconiraria  opiniopro 
ccdit,quia  tunc  rdidum  cft  puru,alias. 
non  diccrctur  dotata,  &  non  circt  ex* 
clufa  cx  teftamcto:&  tunc  pot  peti  tale 
fcgatiiftatim  tranfinitti  ad  h^rcdcs.iia 
concordat  PauLdcCaft.d.conf.&  d.^. 
Tmogcncro.&hanc  fcatcntiam  dicit 
cflc  vcriorcm  Soc  in  confi.  i  38  nu. 2 4. 
vol.i  &  confk  92 .  vofu.  r  .&  quod  harc 
vidctur  coinrounis  modcrnorum  opi- 
nio  tcftacut  Albtr.Bru.d.  tra^.  qu6<£ 
ftaniibus ma(curis,art.ii. nu.3, 5.&  cer« 
te  vidctut  vcrior,  fic^uidcm  patcr  nc- 
cciTario  tencbaiur  dorem  dcfuis  bonit 
&  lubftantia  rdinqucrc  vd  intcr  vi- 
nos^vcl  in  vltima  voluntaf  e qux  por- 
tio  loco  Icgitimjr  fuccedir;Vn(fc  vidc- 
turctiam  purc  voluifle  rdii.qucre ,  cm 
de  tctnporc  didum  non fit,  &  videtur 
hoc  ctiam  fuiflc  mcntc  ftatucntium 
<iu6d  cum  filia  cxduiadoicm  cx  bo.! 
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nlspatcrnis  oninino  habcrc  dcbcrct 
vti  propriiim  patrimonium  accipcrct. 
Pro  quo  facit  comunis  opinio,  dc  qua 
Vafa.dcrucccr.progrcf.^.io.nu.  2o8« 
quoa  ftancc  ftatuco,quod  filiadt  taci- 
ta&conienta  quacunquc  quantitate 
a  patrc  fibi  rcli(5ta,(i  rdidum  dTct^fub 
conditionc  vtl  dilationc,pofl"ct  impu- 
gnarc  patris  voluntatemrquialicct  fta 
tutum  di(pcnfaucrat  in  quantitatc  & 
titulo,n6  tamen  vidctur  difpcnfaflccii 
lacfioncqux  prouenit  ex  dilatione,vcl 
conditionc  j  dc  quo  infra$.  lcgitima. 

Qtuflw  XLIX. 

Legjtum  monachis  vt  partem  diuidant  inter 
pauperes^an  conditionaU, 

QVacrofilcgatum  rcVidum  fitmo- 
^nachis  fub  hac  condirionc,vt  par 
tcm  diuidanttntcrpaupcrcs,quos  ipli 
dcgcrint  ,anfit  condiiionalc?  Rcfp. 
ardua  &  difficilis  cft  quiftio:QMidam 
cxiftin.anr,  vidcri  coditionalc  pcr  ha:c 
vcrba,fub  hac  condinonc,&  fi  non  di 
uidaturlci»atum  aiitiiti.rta  tcnct  Bar. 
in  ira(fta.Minonca.  iib.?.dift. i  .&  hac 
dicit  cffc  comiuuncm  lo.  Dilcd.dc  ar 
tctcftan.Tit.7.cau.7. 

Scd  con  irariam  partcm  tcnci  Car di 
na.in  Clcm.i>ciuit,vcrb.rcrum,dc  ycr- 
bo.fig.Bar.l.i.f  fi  piurcs,ff.dcc)ccr.ac. 
fichanc  dicir  dfccommuncm  Andrc. 
Barbat.c.tua.nu  1 1  .cxt.dc  tcft  i.rcfcrt 
fic  fcquiturFcnund.Vjfqui.defucccf. 
progrcf.hb  ;  f  .y.nu.  i.s  C^iJadidta 
vcrba  Hib  conditiooc  imagincm,  non 
fubftaniiam  conJitionis  halu-nt.Nim 
'natura  conduionis  cft,vt  rii}>ciulat!c 
gati  acquifitioncin .  Scd  his  tcftator 
non  voLiit  impodiri  acqiniitionc  ,fyd 
poft  acq-islui  jncin  parrcm  diuidi  it^- 
icrpaup'-ic$,cigcrnon  t.:m  fub  coiidi- 
uoat.,viuauifub  laodo^q^Ui  non  fafpch 


dltjfcd  modificationera  qnan  Jam  in- 
ducitjfadum  ridctur. 

SV  MMjtVJji. 

X  Impofflbilis  conditio  non  wtiat  lei^atum. 

t  Dummodo  rmpoffibilts  conditio  d  ftientefiie 
rrt  appofitajtcus  ab  ignorante.  ■ 

j  jtn  tefiator pofjit  Ugatario  apponere  con- 
ditionem  non  rmbendi.Drfttnguitur  inter 
^irginem  &"  wduam.it em,  an  m  totuni 
prohtbeatur^an  uerd  tantnm  rrfpeQu  cer 
'  tarum  perjonarmn^pel  loci^t  temporis 
&nu.^. 

$  Quid  mfponfadeprafenti. 

6  item  (juid  m  con  uptat  qux  tamen  no  nupftt 

7  Viduitatis  conditio  remittitur  etiam  eipcrji 

njt,<}uf  reliSum  altf  reflituere  rogaia  efl, 

8  Fideu  omnpjfitm  relt^lum  <J  muliere,  cui  fim 

pltciter  iegaretur,ft  nubertttnon  valet, 

9  Coditio  nubendi  alteriu  s  arbitratn  reifcit trr^ 

ftue  aa  ipiafur  pro  Itbera  tlittti  wiuntate, 
"  ftur  pio  atbitriobonf  viri. 
loFidutspote^  hodte  miungi  conditio  nu- 

bendi  alteno  arbttrio^velconjenfu. 
1 1  Confiltf  icepttreadt  Juprr  matrimo*vo  con' 

ditio  intlet,&  non  repu^nat  naturxtp- 

fttti  matynnontf. 
I  a  TucUa .  ui  vitlle  rel.  fla  funtfi  nupfirit ,  & 

icntitm  ftmoaafltrikm  ingrediatur ,  an 

poffitpetere  miUe.fi  monaflcrium  fuerit 

tngreffa. 

1 5  Viduitaiis  conditto  admittitur ,  per  qum 
qttis  mtvtatttr  adm.urimowii  jprrituale, 

I  ^  iegatum  re^iffum  jub  conditione  fi  duxerit 
Seiam  in  vxo.  anyan  •pateat. 

I  TMposflbilis  conditiolcgato afiiefta, 
J.iiucnatura,vt  fl  caluT»  digito  tan- 
gas  ,  fuic  iuxc  imposlibihs  fit  ,  vt 
quaccft  contrahonos  morcs,  qno  .mi- 
nuslcg.nutn  puruin  fit  non  impcdit  , 
qu  i  r».*ijcitur.  ic<.  cft  in  I.  ff.  dc 
conHi!.^  dcmonMr.quaniuis  fccnslit 
iu  (ibntractibiis.  Raiio  cft  gcncralis 

fauur 


Liber.  §.Legatum, 


fenor  vltimarum  voluntatum,quo  coft 
tra  cuiufqucdcfunfti  voluntatcm  habc 
ri  pro  nulla^  condirioncm  imposfibilc 
rcccptum  cft.Ioa.Imol.  1. 1  .ft".dccond. 
inft.qucm  communitcr  fcquuntur  Do 
fto.vt  tcftatur  Ant.Gomc.varia.rcfbl. 
lib.Kc.i  z.nu.tfy.Ema.aCoft.lib.i.  in 
tcrprct.c.8.nu.2.qucm  Ema.Soarcz  re 
fcrt  addi.adGomcz.  ibi.vcrb.&  omif- 
fis,  vtcrq;  improbant<?s  cam  rationcm 
canquam  inancm  &  fal(am,fiue  intclli- 
gatur  in  fpccic  cum  fauorcm  attribu- 
tum^  (iuc  gcncri ,  tu  quod  inanc  gcnus 
fit ,  quod  ad  (pccicm  aliqua  rcfcrri  nc- 
quit ;  tum  quod  dici,duciq;  nulla  ronc 
posdt  in  voluntatis  fauorcm  robur  ac 
vis  impcnfa^  (tquidcm  voluntas  abfque 
ipfo  volcntc,  ncc  odium ,  ncc  gratiam 
impccrarcobiincrcvc  potcft.&  ccrtc  rc 
apud  lurifc.controucrfani  fuilfc  cx  d.i. 
obtinuit,apparct.Vndcdicipotcft  mul 
ta  in  iurL-  clic.quorum  ratio  idonea  rcd 
di  non  potcll . 

SuprjdiAa  imclii^c.qiftndo  impof- 
fibilis  couduio  a  (cicntc  fuit  appotita  , 
quia  tunc  non  vii.at  ciifpolirionciu.Sc- 
cus  fiab  ignoraiUf,  ix:  qoii  tclijtorcrc 
dcbat  cam  clTc  posiibilcm  ,  nam  tuiic 
non  lijbctur  pro  iiuila ,  tcx.  in  I.  fcruo 
inaiuimiiib.ft.  dccondic.indcb.  qucm 
Do^t.ttacommunitcr  intciligunt,vt  rc 
ftatur Gomc.d.c. I  s.nu.^^j.Eiua  ;i  Co 
ftalib.  I  .inicrpr.c  Q.numc.  i  .iicci  ipfe 
cummuncm  inccllcccum  iinprobcc  . 

luxta  pra:dida  quarro,an  icftator  pof 
fit  lcgacat  io  apponcrc  condicioncm  iio 
uiibcndi  ?  Rclp.  Diftiiiguc,aut  m  totu 
proliibctur  inatrimonium,vccum  nui- 
Ja  pcrfbna,nullo  tcmporc  &  loco  po»lic 
concrahcrc,iJi:  tunc  talis  cOditio  vi  tur- 
pis ,  &  imposiibilis  dc  iurc ,  &  quz  cft 
contra  bonos  morcs  ,  ipfb  iurc  rcijci- 
tur.  Aut  vcro  tantum  prohibctur  rc- 
fpc^tu  certarum  perfonarum  ,  vd  ioci, 
aut  tcmporis,vi  li  cum  Titianon  con- 
trahat,&  talis  condicio  valct.tcx.&  ibi 
gU.fcd  &fi^^.(i.£dccoQd.&  dcmon. 


"5 

iKinc  dicit  c^Tc  commancm  opinioncm 
Arc.conf.67.  Alc.&Iaf.l  turpia.^.i.(f. 
dclcg.  i.faf.in  auth.cui  rciidum,nu.7. 
Fcl.c.cxpartc  cxt.dcconft.&  commu- 
ncm  quoquc  tcftatur  cilcopinione  So- 
ci.  1.  miihcri&  Tiiio.ft.dccond.&  dc- 
mon.Dcc.l.nuptias.(f.dc  rcg.iur.Fran, 
Rip.rub.nu.  I  1  .C.dcfccun.nup.  &q^ 
ita  coitcr  Do(^dicit  Ant.Gomc.  varia. 
rcfoi.  tom.  I.  c.  i  2.  nu.78.  &  rcccptam 
eflcfcntcntiam  fatctur  Ema.a  Coft.  rc 
pet.l.cum  talc.$.  (i  arbitratu^  vlt.ampl. 
nu.  itf.fF.dccond.&  dcmon. 

4  Et  hatc  intciiigc,  vc  proccdanc  in  vir 
ginc,  qust  nondum  contraxit  mntrimo 
nium,ncc  muiicr  fac^a  cft :  nam  ibi  rcij 
citur  taiis  conditio  calibatus ,  vcl  vi- 
duicatis  .  hanc  dicic  cflc  communcm 
opinioncm,&  rctcptisfimam  Emanucl 
a  Coft.  rcpc.  d.  5.  li  arbitratu  ,  limita. 
vltima.  Soarcz  in  thc/au.  rcccpta  (cn- 
tcn,  vcrb.  iiupti*  .  Sccus  cft  hodic 
in  mulicrc,  qu£ primas  nuptias  con- 
traxit;  nnm  tunc  in  Icgato  cifub  tali 
condicione  viduitatis  rcln^to  h.xc  con- 
dicio  non  rcijcitur.  rcx.cll  in  auth.  cui 
Kln5tum,&  ibi  Ooftorf^scommunitcr. 
C.  dcinditt  viduita.  vc  tcftatur  A-nto. 
Gonicz.  tra<ft.i.  varia.  rc(blutio.  tom.^ 
i.cap.i  2.num."7t<.&  communcm  dicit 
clicopinioncin  loan.  dc  Garro.  rubr. 
num.i^.C.dcfccund.nup.  Dcc.  rubric. 
num.s  .m  glolT.C.dc  fccund.nup.Iafo, 
d.  aiitli.  cui  rtlt^tum.  iii  princip.  duoi 
dicic  opinioncm  loan.  in  glo(t  clTc  vc- 
ram  &  communcin ,  quodd.jittli.tan- 
tum  proccdat  in  vidua . 

5  Scd  quid  in  virginc  ,  quaf  contra- 
xit  macrimonium  pcr  vcrba  dc  prx- 
fcnci ,  qux  tamcn  ii<;ndum  dcdu<5ucft 
domumjncca  marito  cainaljicr  co- 
gnita  ,  nunquid  in  lcgaro  ci  rcli<fto 
conditioifta  reijcictur?  Rcfpon.  quod 
lic.  iu  notac  Bjld.  Ang.  &  rcliqui  Do- 
dtorcs  d.auch.  cui  rdidum  &  cft  coin- 
munis  opinio,  vtaifcrtt  Ancon.Go- 
mcz.  varu.  rcioluctrad.  d.  capitul.  1 2. 

U  num. 
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iju.79,vcrf.iaxta  quod  tamcn  quatro; 
rcpiitans  hoc  notabilc  Ema.  a  Cofl.re 
pet.d.^.ri  arbitratu,limit.vIt.Soarc2  in 
thefau.rcccp.fcn.vcrb.nuptiar,&vcrb. 
mairimonium  .  cjuod  tcnc  mcnti,  quia 
fi  maritus.vcl  fponfus  moriatur,&1pfc 
Tcl  alius  fdciat  ci  lcgaium  fiib  conditio 
nc  fi  non  nupferit ,  idcm  crii,prout  io 
virginc,non  vt  io  vidua,&:  fic  conditio 
rcijcictur,  &  lcgatu  ipfa  h.ibcbit  purc . 

£  QuxTo  itcm^quid  li  mulicr  fucrit  cor 
rupu,&  fpoliata  virginitatc  ,  optima 
mulicrumdotc,  &  nunquamnuptit  , 
nuncjuid  fi  ti  lcgciur  fub  condiiionc, 
fi  nonnupfcrit,rcijcictur?  Rcfp.quod 
fic,itatcnct  Ang.&:  Dodo  communi- 
tcr  d.auth.cui  rcliftum,&:  iLi  Phil.Cor 
BC.frcqucntius  placitum  rcfoluitjlaco 
bin.dcS.Gcorg.ibi  Sc  communitcr  tc- 
neri  teftatur  Anto.Gomc.  d.c.  i  i.nu. 
7S.vcrf.itcm  addc,quod  idcm  cft,£ma 
nu.a  Cofl.  d.§.  i\  arbitratu,  li  mita.vh. 
num.^.Soarcz  in  thcfau.rcccp.fcntcnr 
vcrb.  nuptiar,  &  vcrb.  matrimonium, 
itcm  in  addi.ad  Gomc2.d.c.i  2.  vcrf  & 
dico  quod  fic. 

7  Itcm  pra:dida,quodconditio  finon 
nupfcrit,dclcgatorcijcitur,proccdunt 
ciiam  li  mulitr  cui  fub  condiiionc  (i 
non  nupfcrit,rclinquitur,  rogatacflct 
/implicitcr  aItcri,quod  accipitz-cftituc 
rc  .  N  inqucci  conditio  remiititur,8c 
purc  alidum  lcgatum  confcquitur  , 
atquc  fi  poftca  nupfcrit,  rcftitucre  id 
altcri  cogitur.  tcx.l.  non  dubium.  iF.de 
lcg.«?.&:  quod  hxc  fii  reccptior,  &  vc- 
lior  fcntcntii  dicit  Eina.  a  Coft.  d.^.fi 
arbitratu.  ampl.6.nu.i  Jicct  gl.ibi.d.L 
non  dubium  aliiarfcntxat. 

Z  Scd  quid  fi  pure  mulieri  fundus  cC- 
/ct  IcgatuSjfic  fi  nupliflctiulfarcftiiuc 
rc>vclainittcrc?  Rcfpon.gl.d  l.fi  arbi- 
tratu.  tcnct  quod  tunc  admittitur. 
Scd  contrarium  ,  quod  imo  con— 
ditio  rcijcitur ,  &  mulicr  non  cogitur 
rcftitucre,  ciiamfi  nupfcrit.docct  liar. 
iibunum.  &  quod  Dociorcs  couxmu* 


nitcr  fcquuntur  dicit  additio.  ibi  ad 
Bartol.  vcrb.  valerct .  Emanucla  Co- 
ftaampliationc  fcptima.  quia  fub  con 
ditionc  adcmptum,fub  conditione  da 
tum  intclligiturj&  laltcm  obliquc  iic- 
rctcontra mcntcin  lcgis, quodadmii^ 
ti  non  dcbct ,  ac  fi  dtrcftio  ficrct. 

9  Qji^rro,  quid  fi  icftator  pucllatrc- 
linquat,  li  arbitratu  altcriusnnpfcrit  t 
nunquid  condttio  illa  admittctur  ? 
Refpond.  quod  non  ,  (cd  rcmifla  con- 
dittonc  nubcns  Icgatum  confcijuctur : 
itacft  tcx.d.^.  fiarbitratu  .&  ibiDo- 
^torcs  communitcr  .  Qnod  procc- 
dit  nort  tantum  fi  arbitrium  futnatur 
pro  hbcra  voluntatc  ,  ficut  vulgo  al> 
omnibns  intclligi  icx  in  d.$  fi  arbitra- 
tu.  aflcrit  Rodcric.  Suarcz  in  lcftur. 
Lcgum  Rcgni  fol.  69.  vcrumctiam  Ct 
pro  arbitrio  boni  viri  accipiatur .  ita 
voluit  Bartol.  d  l. cumtalc.$.  rcfcri- 
ptum.  lafon  I.  fi  quis  arbitratu  .  nu- 
nicro  ic.  fF.  dc  vcrborum  obligatio, 
&  hanc  dicit  cflc  comnnincm ,  &  re* 
ccptiorcm  opinioncm  EmanucIaCo- 
ftad. fi  arbitratu,ampIiationc vlti- 
ma .  qucm  rcFcrt&  fcquitur  Fcrnand. 
Vafqui.  controucrf.  illuftr.  Iibr.  ca- 
pitul.94.  numcr.  14.  &  quod  hzc  fit 
communis  opinio  tcftatur  Couar.lib. 
4.  dccrctal.  par.  i.  cap.^.^.8.  num.  j, 
Ratio  cft,  quareconditio  rcmittitur  , 
nc  alicnnm  arbitrium  in  uupcijs  fcqui 
cogatur,  contra  matrimonij'  libcrta» 
tcm,quam  rationcm  communcm  e- 
nunciat  idem  Eman.a  Coft.d.^.fi  arbi- 
trntu,nu.9.Vafq.d.c.94.nu.i4.vcrlic. 
inferturjicct  vtcrquc  cam  improbent. 

to  Cztcrum  tamcn  hxc  arbitratus 
alieni  condirio  hodic tn  viduis  adinit- 
titur ,  11  quidcm  illis  pcrpctuum  im- 
pcdimcntum  p»cr  conditioncm  iniiia- 
gi  potcft  t  nc  vnquam  matrimonium 
contrahant,  vt  dixi  fupra  .ita  voluic 
Arctin,  &  Dof^orcs  antiqui  1.  tur- 
pia,^.  I.  ftdclcg.  i.  Lucasdtl>cnaa 
I.fi.C.dcincoLIib.io.CapcUa  ThobC 
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«lccir.ap.&haceflc  communcm&  vc 
rara  opinioncm  dicit  Ema  a  Coftad.^. 
furbitratu^amplia.  vltinu.  numc.  i  j, 
&  16. 

I Z     Scd  ^uid  fi  Icgatum  rcli(5^um  fit 
fub  conditionc,  (1  cum  confcnfu  altc- 
rhis  matrimonium  coniraxcrit,nun- 
«juid  ifta  conditio  rci jcictur  ?  Rcfpo. 
quod  non,fcd  ci  parcrc  mulicrem  nc- 
cdfc  cft,adco  vt  li  irrcquilito  co  nu- 
pfcrit,conditiodcfccim:  vidcatur  ,  & 
mulicr  ad  rclidum  admitti  non  pof- 
fit:ita  tcnctCyn.d^.fi  arbitratu,PauI. 
dcC.iftr.Alcx.&  cactcrillc  intclligcn- 
tcs  lurifconfultum  ind.J.fi  arbiiratu, 
in  l.turpiaj^.t.ff.  dclcg. i.& lunc di- 
citcirccommunem  opihioncm  Aim. 
Crauct.confi. i.nu. j.GuIid.  Bcncdic. 
in  Rcpct.c.Rainutius ,  Vcrb.  cjuicum 
alia  matrimouium  contrahcns,  nu.  8. 
cxt.dc  tcftam.rcfcrt  &  fcquiiur  Ema.a 
Cofta  Rcjict.d.$.fi  arbiiratu,Iimit.  1 1 . 
num.  1  .Didac.Couar.  lib.  4.  Dccrctal. 
par. 2.cap.i>.^.8.num.;f  .Qnia  nan  im» 
pcditur  Iibcrtas  matrimonij:tiquidcm 
non  tcnctur  mulicr  coniilinm  (cqui. 
fcd  duntaxat  rcquircrc,ncc  cft  contra- 
rium  natunc  matrimonij ,  fcd  maqis 
coi)fuctum,in  coucrahcndis  m.itnnio 
nijs  rcquircrc  conlilium  confan^iii- 
ncorum  &  ainicoruin.Scd  contrariu, 
quod  tino  di(jn>(itio  d  §.  (i  atbicratu, 
ctiam  lociim  lubcac  in  confilio,  voluit 
Dynus,Iia!d.d.$.fi  arbitratu,  &  plurcs 
alij,  quos  rcfcrt  Fclin.c.cxparic,nu.i. 
vcrlic.  Scd  vltra  omncs ,  cxt.  dc  con- 
ftit.  &  hanc  fcntcntiam  vcriorcm  cre- 
diditTacobin.de  SGcorg.in  l.z  .num. 
7jC.dc  infti.&.  fiibfti.  &  probatEma- 
nucIaCoftad  $  ft  arbitratu,Jimir.  ri. 
Qma  multapotfunc  intcruenirc  impe 

xiiincnu,proptcrqua:  non  potcrit  ita 
benc  rcquircrc  confiIium,&  ficnon 
erit  omnimodamatrimonij  libcrtas , 
cum  tamcn  vclit  Jurifc.  ncquod  om- 
nino  vd  minimum  nupti  js  impedimc 

mm  infcratur.  &  licet  hzc  opiaio  in 


:gatum.  ii^ 

pundoiuris  fortc  procedatrTamcn 
prima  in  itrdici  js  probari  foIct,vt  idem 
aCofta  fatctur,  idcd  non  cftab  ca  rc- 
cedcndum. 
12  Quzro  itcm,Pone  quidam  Icgautt 
puclla;  mtllrfi  nupfcric,  ccntum  vc- 
ro  fi  religioncra  fit  ingrc(fa  ,  vtrum 
coiiditio  illa  ingrcdicnti  appoftta  loco 
pccnae  rcijcictur  ?  Rcfpond.  fiald.  in 
Authcn.  nifi  rogati  ,  C.  ad  TrcbcU. 
tcftatoris  voluntatcm  obfcruandam 
cffc  voIuit,diccns1ianc  (cntcntiam  c6 
tra  Barto.  communitcr  tcncri&  in  L 
Dconobis,&  PauI.dcCaftr  Crot.I.nc 
mo  potcft,ft.dc  Icg.  1  .&  hanc  cflc  com 
munrm&dTuaridicit^ncho.  in  rcg. 
ncmo potcft,q.  j.dcrcg.  iur.in  6.  laf, 
auth  li  qua  muUcr.&  vcriorcm  fibi  vt 
dcri  fatctur  Couar.varia.rcfoliib.  i  .c. 
ip.nu.9. 

Scdcontrariampartcm  ,quod  Imd 
condicio  illa  fi  nupfcrit,  oppoiita  in* 
grcdicnti  monailcrium,rcijcicnda  fit, 
&  rcli&um  intcgrum  dcbcatur,fauorc 
quidcmrcligionis,nc  quis  mctu  amit 
tcndilcgatum  magts  abftincatiijgrcf- 
fii  rcligionis.tcnct  Uartol.l.i.ft  dc  his 
qua:pu:nxcau.&  hanc  dicitcflc  com- 
muncm  opiiiioncm  laf.d.l.  fiqtia  mu- 
Ijcr,Crotus I.ncmop6:,fo1.7.if.  dclc- 
ga.  I .  Soci.l.3.col.  i.rt  dccondi.&  dc« 
inonft.&  hanc  partcm  vcriorcin  &  c6 
nuincm  laudat  Parif.conii.65.nu.  i  4. 
voIum.2.&  tanqiiam  magis  rcccptam 
fequitur  Socin.in  confi.sdp  colum.t. 
inqiiicns  ab  ca  in  iudican.lo  &  con- 
fulcndo  non  cllc  rcccdcndum  ,  & 
liarto.  icqtcntiam  plaribus  audorita 
tibus  munitamctfc^  Iicct  contrariain 
fcquatur,  fatetur  Couar.  didoloco, 
&  iuxta  Bar.opinionc  indicatum  cftc 
Bononia:  dicit  Alcxand.  coniil.  addic 
ad  Bartol.  d.  I.  2.  dc  his  ,  qua:  pocn. 
nom.  &  ab  ca  in  iudicand  >  nou  cdc 
rccedcnduin  ccnfirc  Dcc.  libi  contra- 
rius,  confil.  674  &  ift.im  dicit  ma- 
gis  communcmloaa.Ciot.  d.  I.ncno 

H    2  po- 
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potcft,coI.ji. Soc.conn24r.vbi  fimi- 
litcr,vt  nugis  commtinem  rcc|uitur  laf. 
in  auth.fi  qua  mulicr,coi.4.&  fccj.C.de 
(acrofan.cccl.tiicit  iftam  magiscommu 
nem,&  idcni  dicir  Hypp.  dcMarf.  nib. 
dc fidciMf.col.z  9.& in  I.1.C0I.26.  C  de 
rap.viru;.idcm  tirmat  Vc\.  c.in  prarfcn- 
tia^nu.  i8.in  (i.cxt.dcprob.&  ibi  Dcc. 
hancopinionem  dicit  cfle  magis  coma 
muncmj&  comnuincm  dicitFran.Rip. 
l.i.num.62.  ft.(ol.mat.Maria.Soc.iun. 
conf.  1 6o.nu.7^ol.l.Ruv  conf.fr  8,vo 
lu.4.  &  cam  communcm  ,  ab  cac|;  non 
clfc  rccedcndum  dicitThom.  Fcrra.  in 
caut.p.idcm  dicit  Gabr.  Sarat  in  addit. 
ad  Mathcfil.  nptab.  5  2 .  vt  rcfcrt  Hc  fe. 
quitur  Rril.a  Val.conf  ^^^.nu.  1  ^.vclu. 
j.Gab.Rom.lib.^.com.concl.iic.dclcN 
gac.  concl.x. 

5  Aducrtc  iuxta  pradi«5tn  quod  admit 
tttur  viduitatisconditiojfi  pcrca  qijis 
inuitatur  ad  matrimonium  fpiritualc  ^ 
vc  U  lcgatum  alicui  fucrit  rcli<5lum  :  fi 
rcligioncm  fucrii  int^rcHa.hant  dicit  cf 
fc  magis  communcui  opinioncm  Ant. 
Gomcz.varia  rcfo.tom.  i  .c.  i  2.  nu.78. 
&  tcnct  Bal. c]ucm  fcquitur  ibi  Paul.  dc 
Caft.&  Iafb.nu.2.d.auth.cui  rcltdum, 
&  bcnigniorcm  cflc  ibidcm  dicit  Cor. 
&  probatEma.a  Coft.d.^.fi  arbitratu, 
limi. { .  Quin  adco  hxc  conditio  ad- 
mittitiir,  vt  ii  nubcndt  conditio  lcgato 
adicfita  fic ,  rcligionis  ingrciVu  implca- 
tur^licct  ctiam  tcftatorcontrarmm  cx- 
prcfsc  caucat.  hanc  dicit  c(fc  communc 
opinioncm  Hyp.dc  Marf.l.vnica.  C.dc 
rap.viig.  nu.46.  qucm  rcfcrt  Soarcz  in 
thcfau.ccccp.fcn.  vcrb.nupti^,  nu.72. 

4  Scd  c^uid  ii  lcgatum  rclidum  iit  fub 
c6ditionc,(i  duxcrit  Sciam  in  vxorcm  ^ 
nunc^uid  talis  conditio  tanc|uam  im- 
pedicns  Iibcram  matriinonij  cotrahcn 
di  potcftaicm,rcijciciur  ?  Rcfpo.c^uod 
talc  lcgatum  valct,  ita  aflerunt  commu 
nc  placitum  Arct.l.Titia,nuinc.7.  ffde 
verb.oblig.  Did.Cauar.  lib.^.dccrctal. 
par.z.  cap.^.^.St^manucla  Cofta rc- 


pe.d.^.fi  arbitratti,limita.7.in  prin.  Po 
tcft  cnim  c|uis  fpcprctij  inuitari  ad  ma 
trimonium  contrahcndum  ,  vt  tradit 
Bartol.  communitcr  probatus  in  1.  ii 
ita  ftipulatus  fucro.,$.li  vbi  nupfcro,ft.  i 
dc  vcrb.oblii,'.&  licct  cstcris  omnibus 
nubcrc  prohibcatur:tamcn  cumSciain 
honcftc  posllt  in  vxorcm  diiccrc,  talis 
conditiu  iion  rctjcitur  . 


QuAflio  L  L 


Ltgatum  contditiofhile  an  tranfni''ttatm ,  /i 
dMim  fit ,  yi  londitio  lontignit  ,  ex 
mmc  Ugo . 

Dlxi  fi:pra,conditionalclcc3tu  non 
dcbcri ,  nec  tranfmitti  aa  harrcdcs 
antcc|iiam  itiiplcta,  &  puiificata  lit  con 
diiioc]uod  proccdit ,  liuc  ca  potcftati-. 
UH,  fiuccafualis,  vcl  mixta  llt.  tcx.cft  I. 
vnica.^Mi  iub  conditionc,  ibi  Bartol.& 
Dod.C.de  cad.tol.  Scd  quzro,c|uid  li 
tcftator  adijciatharcvcrba;  &  li  condi- 
tio  extitcriCjCx  nunc  lcgo  fundum,an- 
nctunc  cxiiUntia  condttionis  rctrotra 
hcturad  dittn  mortis  tcftatoris, &  pc- 
rindc  habcbitur,acii  viucntc  Ic^atario 
cxtitiflci  ?  Refp.  quc)d  non,  &  li  mor- 
tuo  tcftatorCjlcgatarius  anic  condiiio 
niscucnuim  dccclfcrtt,  lcgatum  ad  hx 
rcdcs  ipliusnon  tranfmictitur  lita  tc- 
nct  Bar.l.iscjui  pro  cmptorc,ff.devfuc. 
&  cft  communis  opinio,vt  dtcit  Franc. 
Turza.in  fua  coUcd.com.opi.  conciuf. 
171^.  Quamuis  cotrarium  in  d.l.ii  cjuis, 
lafo.conctur  dclcndcrc,  motus  ex  co, 
quod  Dod.  comrounitcr  volunt  tcfta- 
torcm  iaccrc  poffc  trailfmisfibilc  fua 
voluntatc,c|uod  non  eft  tranfmislibile, 
&  hoc  vcrius  cxiftimct.  Vidcquxdixi 
infra^.fi.dc  tranfraisfiouc  h^rcdiiatis, 

Qiia:ftio 


Quiflio 
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X  Conditiole^atoappofiradelfet  m  fiede& 

formafpecficaimpleri. 
i  Declara  pt  procedat  in  condttionihtts  ^olun 

tariis,t]utbns  teflator  non  de  effdlu  ^fed 

forma  (jKcfica  confiderawc. 
I  Conditio  danit  haredi  tefiatortSynon  imple- 

tur  dando  fideicontmijjario. 
^  Co  nditio  dandi  haredit  non  impletur  dando 

tw^ori  hareditatis. 

5  Sed  dando  tntoripupitli  vel furiofijtem  «- 

ratori  adolefentisred^  imptttnr, 

6  Coditio  necrjfiria  ad  fubflanliam  aSfns,  uel 

efftSlMm.per  ^nutpottens  impleri  potefl. 

7  Si  tefiator  inflttntis fitiis  legauit  ifxori,  miUe 

ad  fruendum  tentpore  viu /fx,  donec  w" 
duaiutr  vixerit  :  &  pofi  eitts  mortem 
Tniu-.eaq-y  ^terum  nupjit^legatwnflatan 
debftur  Jitio. 

1  Vxroitcm,an  conditio  appofita 
V^ltgaio  dcbcat  in  (pccic,&:  forma 
fpccihca  implcri  ,  an  vcro  ritficiat, 
q;iodfiat  pcr  a:qnipolIens?RLrp  c|iiod 
formalitcrdtbct  implcri,  ncc  pot  alio 
fnodo.'Kt.]uipoIlcnii  id  ficri.  t<x.  I.  qui 
•hxrcd«,ibigI.adB.ir.ft".dcc9ndt  &  dc- 
moft.Qnu  in  codihonibiis  implctiis, 
pfcrtim  ijnagitur  dclucro  caprando  , 
vcrba  coditionisftridislimc funt  in- 
tclligcda&  formahtcr  :  &  rccjuintuin 
proformanon  potpcr  arquipollcs  im 
plcri,vtcx  communi  rcfbluir  Dcc.I.  i. 
C.dcinfti.&fubOi.n.i  &  fcq  &  cjuod 
iia coiicr  tcncnt  Dod.dicit  Ant.  Go- 
nicz.vari.re(b.Tom.t  .c.  i2.n  77.  Fcr- 
nan.Vafcj.Ii.^.cotro.ilhiftri.  c.pi.n.^. 

3  Scd  hanc  communc  opini  onc  inicl 
ligcproccdcrcin  conditionib.volunta 
rijs,  in  quibus  nofitcxtcnlioadfimilc 
cafum  ,cu  difponts  non  colidLT.iucrit 
dc  etfcdu  :  Scd  dc  forma  fpcci&ca.quf 
vcnit  fccundu  modum  illu  adimplcda. 
ica  dicit  Bar.in  I.Gallus,  $.quid  ii  tan- 
tuinjnu.2.ff.dc  Iib.&  pofth.  que  fequu 


lur  Dodorcs  coaimonitcr.n  Ibi  tefta 
turAlcxand.Iafon,&Soc.Iun.nu.59. 
vcrfic.o<aaua  &  vIiimaconclulio.Dec! 
dida  I.  I .  numc.  i .  &  rubr.  nume.  1 4. 
cxtradcprobationib  Anto.G  jmcz.d. 

c.  f  2.  nume.  77.  &  hanccffccommu- 
ncmopinionem  tcftaturJluin.  confi.  ' 
4.  nnmc.4.  volu.  f.Sc  quod  Barc  do- 
firina  fit  communitcr  approbata  dicit 
Parif  confiLja.  numc.y.volu.  i.Ro. 
land.a  Vallcconfil.Sp.nu.i,  vol  |. 

£x  quo  iufcTiur,qu6d  fi  tclbtorte 
^ucrir  fub  conditionc  dandi  hxrcdi 
cms  ,  non  fufficit  darc  fidcicommifta- 
rio^cui  harrcditas  elt  rcftituta,ncc  h« 
rcs  icnciur  fidcicommiftario  rtftituc- 
rc.  tcx  I  quiharrcdi,  cum  hitrcdi- 
ta$,ff.  dcconditio,  &  dcmonflrat.  ibi 
Bar.  &  communitcr  Do<5io.  vt  cnun- 
ciaiGjracz.d.c. I  ..nu.7-7. 

Iiifcrtur  fecundo  ,  quod  fi  tcftator 
icgat  fub  conditione  dandi  harcdi, 
qui  Doftca  vcndidit  ha:rcdit.itcm,  non 
futhcit  darc  cmptori ,  itc  tcnct  B.irto« 

d.  §.  cura  hacrcdita.^,  &.  qiiod  commu- 
nitcr  probant  Doirorcs  fatciuridcoi 
Gomcz.d.  c*Ji2.nu.77. 

Nou  tauicp.Qjfi  liib  conditioncda 
di  pupiIlo,vcI  turiofbrcIiAiimf.icrit, 
&  tutori  vcl  curatori  dctur,  rcdtc  con 
ditio  implctadicitur:  quia  raiibnc  ad- 
miniftratiois  rcprcfcntat  pcrfouas  co- 
rum  :  idcm  in  curatorcadoltfccntis,(i 
pccunia  in  rcm  cius  vcrfi  ht  :  ita  rcnct 
Accurf.  I.fi  fundus,rt.  dc  conJi.  &  dt- 
monft.  &  itacomniunitcr  tcncri  dicit 
Gomcz.d.c.i  2.nu.77.  Eman.  aCofta  . 
hb  i  .intcrpr.c.  lo.nu. 

CaTcrum  ii  coniiitio  fucrit  ncccfla 
ria  ad  attus  fubftantiam  ,  vcl  crfc^tum 
adus  ,  futficii ,  quod  conditiopcr  a?- 

3uipo!Icns  iinplcatur.  ita  docci  Bar. 
.  I.  Galhis  ,  §.  tk  quid  fi  taniuin  ,  & 
cum  co  tranlcunt  communitcr  Do- 
ftorcs ,  vt  tcftatur  Socinus  ibi  nunic, 
58.  &  fcqucn.&  cius  do6rtii3m  com. 
munitcr  probatam  fatctur  Ki^Ijnd.a 
H     i  Vallc 
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Valle  d.confi.89.Vndcfidci'commin- 
fum  rclidum  libcris  Titi  j,cu  mortc  pa 
tris,fiii  iuris  cffcdi  fucrint,illis  dcbc- 
tur  (lacim  atquccmancipati  funt^idq; 
.)ey  przfiimpta  tc{latorisvolantate,<^ui 
cffcdum  potius  conCJcralTc  vidctur, 
7 .     InFcrtur  cx  hoc,quod  fi  tcftator,fi- 
lijs  inQitutis>lcgauic  vxori  fiiarmille 
-fruenda  toto  teporc  vitffiiJt^doncc  fi- 
iiCivirohoncftcvixcrit,  6t  poft  morte 
eiuj  voluit  Titium  habcrc  iiramillc,&. 
tfxor  tranfiuitadfecundasnuptias  pro> 
ptcr  quod  cxtinguitur  vfii5fru<9:us,Ti- 
tius  illc  ftatim  millc  haberc  dcbcat,cti£- 
in  vita  vxoris,^vt  dixi  fupracf.^  f.Quia 
cpnditio  mortis,fci'icct  Txoris,appofi 
ta  ncccHariacftad  cftcflum  aftus:Ni 
tcftator  cogitauitvxorcmin  viduitatc 
^pcrmanfuiamptaquc  vfiimfni^lum  fi- 
niri  (blum  morte.quifinisvfiisGrudlus 
erat  ncccffarius^vt  lcgatarius  plcno  iu 
rc  confcqucrctur.  Quocuntj^uc  igitur 
modo  finiatur  cx  prxfiimptamcntc  te 
ftatoris  fiifficit.hanc  cflc  communcm 
Uui^torumopinioncmvltrafiipra  allc 
eotos.  tcftatur  Dcci.l.fi  matcr,nu.6.C^ 
dc  inftK&  fiibfti.Soc  lun.d.  §,  &  quid 
fi  tantum^u;6z.&  fi:q.Galia.nu..  i6m 
K.uin.nu.5x.. 

Quafiio  LIIL 

S  V  M,  M.  U  \1  ,4^ 

B  Sath  tftquoitmdj^o  impleatur  momtnto^ 

litet  nondurfU 
%  Maritus  fi  •pxort  reliqueritjub  conditione/t 

yidua  erit.-ptrum  deperpetua  wduitate 

fenfiffe  videbitur,. 
I  Unnuum  (e^atum  mtdieri  nlftum  fi  vidua 

eritydurat  etiam  po/i  nuptias. 
i|  oinnHum  legatwm fi  matri  nupta  filius  lega- 

Mait/tviduaerit,an  ex  voluntate  peta 

iur  a  muliere,  qua  poftquam  yiduafaSa 

tfi.nitpfit, 

%  QjtidliiifnditiobabeattraQMmJiiccejpm^ 


t  Vacro  item,an  fufficiai  femcl  cxti 
V^iiflc&  implctam  c^Tcconditionc, 
an  vcro  rcquiratur  vt  durct  ?  Rcfp. 
Communis  cft  opinio,quod  rcgulari- 
ter  fufficit  fcmcl  cxtitifleconditionem 
vcl  momcntOjIicct  non  durct.ita  tradi 
tur  in  l.hxc  conditio,fF.dc  condi.&  dc 
monftra.&  ciuod  iftud  ocs  indiflPercn- 
ler  firmantjatctur  Cor.confi.71  .vol. 
X  .&  communcm  cflc  condufionem  di 
citPaul.Parif.confi.^  2.nu.89.voIu.  i*. 

t  £x  quo  infcrtur,quod  fi  alicui  mu- 
Iicrij,vcl  mafirulo  Icgatum  fucrit,fi,vel  • 
cum^  ad  vtduitatem  pcrucncrit^vel.  vi^ 
(i'uaerit^&  poffquam  vidua  fucrit  cfFc 
&a,itcrum  ad  (ecundas  nuptias  tranfi. 
ucrit,nihiIominus  lcgatum  confiqui- 
tur:quia(atis  cff,quod  conditio  fcmcl 
cxritcrit,licct  poftca  non  duraucric  ita 
tcnet  BalLn.C.  dc  indid.  viduit.  que 
fequuntur  prcriqucalij,&  hanccfTc  co 
muncni  opinionem  rcfoluit  Philip.. 
Corn.nu.  1.&  laf.nu.  j  i  .d.l.fi, 

j  Ethocproccditctiaminlcgatoan- 
nuo:Nam  ftatim^vbi  mulicrvidua  fa- 
da  fucric,Icgatum  ccdir,^&  durat,  ccia' 
fi  poftca  nupferit,  vt  cx  communi  idc 
Com.&  laf  ibidcm  rcfcrunr,  &  hanc 
frcqucntiorcm  cffc  fcntcntiam  dicit 
Eman.a  Cofta,d.$.fi  arbitratUjIimit.vl 
tim.nu.i6.vcrf  tcrtio  noto.  Nadifta 
vcrba,n,vcl  cum  vidua  crit,fignificant. 
fi,vcl  cunvmaritumami/erit.. 

^  Scdquidfifiliu$,quipatrcm&ma' 
trcmfupcrftite*  moricns  rcliquit,ma- 
tri  annuum  rcliqucrit  fub  conditione,. 
fi  viduacrit,Annc  rcfidum  rctincbit 
illa,fi  poft  mocrcm  maritiad  fccunda 
vota  tranfiucrit  ?  Rc/pond. Angcl.  in 
lfubftitutio,ft'.  dcvolgar.  &  pupillar. 
exirtimauitmatrcm  hoccafu  ad  lega- 
tum  annuum  poftnupcins  admittcn--^ 
dam noncire,  cx  prxfumpta  filij  vo- 
luntatc,quafi  cius,  qui  pcr  macris  vi- 
dua:  fccundas  nuptias  offcndcrecur,, 
mcns  fucric  &  cogitacio  annuum  lcga- 
ccjl  vidua.cfficcrctur  ^  &  quamdm  ioi 
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illoftatu  permanrifrcc.Sed  contrariatn 
fentcntiam  cffc  rcccptiorcm  tcftatur 
Eman.i  Cotki^d.jSi  arbitratUjUmi.  vl 
tima^nu.ia-. 

Aducrtcndum  tamcn  cft^quod  pra 
conclufio^quar  vult  fufhccrc  con 
tlicioncm  momcnto  implcri^  non  pro 
ccdac,quando  cfTct  talis  condicio^quz 
habcttra&um  ruccesfiuum  cx  fui  nacu 
rartunc.n.nonfuBicit  conditione  fe- 
flnclimplcriifcd  rcquiritur  perfcucran 
tia  &  vt  duret  implcmcncum.tcatcncc 
Bal.l.fi. i.noc.C.dc indidt.viduic.  tol- 
lcnd.Iar&  Occl.qui  hzrcdcm,  nu.  4. 
vcrf.^.notabilitcr  limica.C.dc  iofti.  & 
fubfti.Ang.conf.54.Cor.conf.7.  vcrf 
Jion  obftat,vol.  i  .&  cjoodliancopinio 
«cm  fequuncur  omne$,&  ica  dcclarat 
communcm  conclufioncm  dicitPariC 
conf  j  2.nu.86.vol.i. 

QuxHio  LI/IL 

Condit  '0  Jftc^fii  vixerit  ,an  dffficiat  pa  tran 
ficumad  jecundas  nkptias. 

QVjrOjfi  maricuslcgauit  vxori  mil 
lc,(i  caftc  vixcrit,an  p  fccudas  nu 
pcias  dicatur^^tcciftccoditio^vt  legatu 
amiccat^Rcfp.Diu  .rfy  suc  dodloru  opi 
nioncs:Scd  diftineucndu  cft.auc  n.il 
lud  Icgaiu  fadu  cft  ab  ipfo  m.irito  fub 
illa  condicione,cjiii  cxiiutnfnodi  nxi- 
ptijs  oftendiiur      tCic  lcgatu  per  fccu 
das  nupcias  amicci  voluit  Ang.&  Alcx. 
l.mulicr,f  cu^ponerctur.  ft.adTrcb. 
idem  fi  a  tilio  pmorcui  mariti  conditio 
illa  adicda  fic.hac  dicic  cftccocm  opi- 
'liione  lo.  Dile.dc  prcc  ccftad.ci.  6.Cau. 
^p.n.^.Bcrmod  S  publ.c6cub.co.19;, 
Aut  vcrd  coditio  a  patre  vcl  cxtra- 
neoadicdaeft,cjui  non  cft  prioris  ma 
riticonfanguineus.&iunc  non  amit- 
titfccminalcgaium,  etiamfi  fccundo 
Bubai.Angc.d.^.ciun  proponcrctux. 


"9 

&  hanc  eius  diftini^ionem  communi' 
terprobatamrffcdicitlaf  l.fi.n.^o.C.' 
dc indi&.viduittollcnd.lo.a  Garron. 
Rubr.dcfecund.nup.nu.98.&  fatecur. 
Tiraq.  LBoucs,$.hoc  fcrmonc,numc 
1 49.Didac.Couar.Iib.4.dccrct  par.3« 
9. n.  1  a.&  in  pradica  h.mc  opin. 
fcqucndam  eflc  JicitCorfct.  Rcpcr, 
vcrb.vfumfruftum,Caual.de  vfufruc. 
mulicr.num.T  14.  &  probac  Vafcjui.de 
fucccf  progrcf  ^.a^.nu.ip.diccnf  hac 
parccm  e(lcbcnigniorem:quam  tcne. 
proc^uafacic  communis  opinio,quod 
hodic  pcena;  fccundo  nubcncium  funt 
fublacx  tam  dc  iurc  canonico,<]uam  ci 
•uili,v  tcftatur  idcm  Vaf.d.loco^ideoq; 
non  poccft  dici,  fccundo  nubencem  , 
•cum  lege  pcrmictcnte  faciat ,  inhone* 
ilc  vcl  turpiter  a^crc. 

Qh£{Ho  LK 

SFMMA^iV 

legatummona/lenorclinnm  fub  coniki^' 
nerccipicndi  filianr,  an  deficiat  condith 
ne  non  impUtA, 

QVxTO  fi  minaTlerio  Tclinquatur 
^<  gJturTi  fub  condiiioiie ,  (i  talem 
piicHain  in  monaftcrium  rcccperir,  ;m 
dcliciat  Icgauun  no  impleta  conditio 
nc9K(.rp.In  hae  qo^ftionemulium  va 
riant  intcrprctcs  adco  vt  in  iriplicem 
opinionem  deduda  lii.  Primacftopi- 
fiatiOjCalclegatum  proptcr  coJicione 
adic^ain  viciari  &  nulluin  clfe;  cuius 
opiiiionisaurhor eft  Bar.I.  Titio,^.  f . 
it  dccondi.  &  dcmonftra.  &  fcquicur 
ibid.Ang.^.  I>no.&alij.&  hancopinio 
nem  eflc  communcm  dicic  Alcx.  t  2 . 
C.deinfti.&  fubfti. 

Sccunda  opinio  cft,  quod  tale  le- 
gatum  remanccpurum  reie6^a  condi- 
tionc  tanquam  turpi,&  hac  tcnct  Bar. 
fibi  contrarius  in  d.I.2.&  cam  dicic  cf* 
fc  majj;is  communcm  ibid.Iaf  num. 

H    4  Tcr. 
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Tcrtta  vcr^opinio  eft^  qudd  Icgatu 
valcat  non  mo<lo,cjuo  ad  riiDfl.intiam, 
fcd  ctiam  qndad  con{lriionc,&  fic  im- 
pleda  effe,alus  dcftccrc.ita  dicjt  Are, 
LTjtUjfT.dc  vcrb.ol>Iig.  Qjjjd  diccndii 
in  tanra  varictatc?  Equidcm  vidctur 
rcijcicndam  c(fc  conditioncm  tarrqua 
tufpcm,  ita  dicic  clfv  n>agis  coitcr  dc 
mcntc  fcribcntium.Ant.Nartaconfit. 
6l<>.mur  i  Scd  difficuhas  clt ,  vtrum 
non  (olum  conditio  rcijciatur,(cd  ctia 
vitictur  lcgatii,  &  vcrius  c(t,  cjuod  no' 
vitictur:Q^ia  in  vltimis  voluntatibus 
rcg.datitcr  canditjo,qu^  rcputatw  iitr 
poslibdis,habccur  pro  no  fcnpta,vt  di 
xi  fiipra c^Jfc lcgatum  vt  ptirum  fcrua- 
tur  &  in  dubio  magis  amplcdimuropi 
moncm,quz  fouct  pio;  cauix. 

Qtunio  LVl. 

Cond^tio,fi  ftnt  lilterist  quando  exj/Jat, 

QVxro  quando  conditio  hxc,(i  fi- 
ncliberis  deceflcrir,dicaturcxiftc- 
i«c  vcl  dcficcrc?  Rcip.dixi  infra^.fidci 
commillum.. 

Quajfio  LVII. 

Sf^MM^n^l^. 
J  Qnando  c  o  diti  o  lcgaro  appopta  ftt  iTnpleda^ 
3  Cotid:tio  pottHatin(ty(\Hjmp>  iiRum  fitri  po- 
tefifif^pleri  del}tt.&  jile^atarius  ftmet' 
nexitxerk^dUgatum  ofiiplim  non  ad- 
mitiiittr. 

3  Conditto  poteffatiua  fato  aut  eafif  no  implr 
tur.&  ifnidfi  in  ja6lum  tertn  ibferatur, 

^  Cond  tio  0  hAvrs  (apitol  umnonajeenderit, 
tfUiitnpt.niHm potefl,mpleri  dtbet, 

}  Totefiatiua  non  reittrabitiS'  ^fuandocunque 
impteripottfi, 

j  /^VofTo  qirando  conditio  Tcgatc» 
^^-^^dirda  implcn  debcat  ?  Rcfpo, 
quod  condtti&cafuaIis,&  mixta  imple 
npoiiuut  qiiandocuut^ucctiam^a  vi* 


ta  rcftatoris:l*oteftatiua  vcro  indiftiB 
ftc  implcri  poft  mortcm  tcftatoris,  & 
non  in  vita  eius debet.tex. I.a.ff.dcco' 
di.&  demoftr.&ibi  tcnctgl.&  Dodo 
rcs  communitcr  Gomez.varia.rtfo.li^ 
f  .cap. I  2.nu.68.Raiio cft  qiiiacafua^ 
\n  &  mixta  non  pondcnt  a  voluntate- 
lionorati.itaqtie  tcftator  crtcdum  fiuc 
implcmcntum  cofidcraflc  imclUgitury 
&  fiifficit  quandocunquc  implcri:  Sc-. 
cus  in  potcftatiua,qiiac  pcndctcxmc 
ra  voluntatc  eius,vndcfccundura  vo- 
hintatcm  dcbctimpFcriv 

X      Er  nota  quod  conditioncm  potefta«* 
riwam,lcg.uarius  quamprimiim  poto 
»ir,implcrcdct,adc6  vt  fi  ncg)c'xcric{c» 
mcl  conditioncm,n6  admittjtur  ad 
gatum.tcx.l  hzc  conditio,flF.dccondi. 
&  demonftr.&lta  tcnet  Bar.ibi.  AJcx. 
Lfi  infulam,nu.2  4.ibi  Ripanu.  i  o^.H^ 
dc vcrb.oblic. Iaf.n.8.1>cc.  n.p.l.i.C» 
dcinfti.&  /libfti.&hancdicitcircconi 
munc&  rcccpta  opiaioncEma.a  Co- 
ftah.2.intci:prcc.e.4.4ia. I.&  au.p:  li- 
cct  ipfc  in  totum  acccdat.In  harrcdita- 
tc  vcro  hoc  non  fcruatur  :  Nam  obti— 
nuit  cxiftimantiiim  opinio,vccacon- 
ditio  non  illicopoft  mortcm  tcftatori» 
Bcccflcfic,vt  implcatur.rtarcnet  gl.l.ft, 
^uis  ita  hsrcs  inftiiuatur,ft.dc  harrcd.. 
infti.&  cft  ommunis  opinio  vt  rcfcrt 
Corn.l.  i^.num.  ::.C.dcinfti.&  fiibfti.. 
£maniicl  a  Cofta.rcpct.l  cum  talc,$.fL 
arbitratu,hmit.6.lf.dccondi.&  dcmo- 
ftra.rcfcrt  Valq.li.^.  controucrf.  iliu- 
ftri.c.94.nu.^.Quiain  kfrcditatc  qu^ 
(chabctad  commodum  vcl  incomma 
diim,mains  vcrtitur  periculum,  quam 
iu  kgato;  Vn4c  prarcipitandus  no  cft 
harrcs  inilitutus^ic  cum  fuo  malo  fu- 
/pcdani  adcat  harrcditaxcm.&  diu  in- 
fra  inftitutio. 

5  Pra:didta  ctiam  in  Icgato  procedut , 
ficonditio  potcftatiua  in  fadum  lc- 
gatarij  cuuicrtur  :&  tunc  ctiani  non 
fufficit,quod  fato  aut  cafu  injphatur^ 
5cd  oporcwt  im^lcri  cx  animo  unplcre. 


Llbcr.  §. 

Jcbcnm.ita  tcnctBar.l.2.fi.dccondi. 
&  d«mon{l.&  cft  cois  opinto^  vt  dictt 
Vafq.Ub.j.concroiicr.illuftr.c.9i.nu. 
a.Scdt^uid  fi  tn  altcrius  tcrtij  fa(ftikcol 
Uu  fUjVt /i  mihi  rcli^m  fitjfi  Titius 
in  capitoliumafccndcrit?  Rcfp.Condi 
tioncm  ctioin  viuo  tcftatorc^&  quan- 
docunq;ab  ignorantcpoftc  implcri,& 

3uodcunc]uc  inodo  cxiftai,paritura  c6 
iiioiii  vidcri.ita  cft  comunis  &  vulga 
ta  opinio>vt  icftaiur  Ema.a  Cofta.lib. 
l.intcrprct.c.  i.nu.i .rcpctit. l.cum  ta 
le,^Ai  arbitratii,amplia.vlt.uu»  7.  dixi 
(upra,q.46.nu.^. 

Qiii«i  ft ita  lcgatum  fit:fiarres  nifi  in 
capitoliura  afccndcrit  Titio  dabit  ccn 
lumrKcfp.Vtiqucita  jccipicndu  cft» 
vt  li  tantum  tcmpus  tran(iuit,vt  com 
modc  afccndcrc  potuilictj&:  non  afcc- 
Jit,conditio  impicta  dicatur:ita  doccc 
Bar.l.^.fF.dc  lcga.2.&  cft  coisopinio, 
vt  dictt  Ripa l.kx  ftipulatus^u.^2 .  ft, 
dc  verb.  oblig.hcet  contraruira  conc- 
tur defondcrcjrcfert  &  fcquitur  Ema. 
iCofta  liU  z.intcrprc.c.^.iiu. 

IntcUigeetiainprardicii,  vt  procc- 
dantin  condiiionc  rcitcr.ibili,  vi  daii- 
di>faciedi,&  fimjlibus;requiiitur.ii.vt 
poft  mortc  tcftatorititnpleatur:Sccus 
cft  i  coditionc  no  reitcrabiii,  vt  maau 
mittcndi  fcruuiNoinqifutlicit  ct  vt  ift 
wta  tcftatons  iit  implcia.tcx.»  1.  cj  fub 
c6ditionCj$.quoticni.ftdcc6di,infti. 
&  quod  ita  lencnt  coitcr  DoCtorts  ta. 
tctur  Gomc.varia.rcful  li.i.c.  i  2.  nu, 
tfS.Bar.Soc.l hjc couditio^^.fi  fic  lcga 
tum,nu..^.tf.dc  condi.  &  dcmonftra. 
laiiojquia  poftquam  fcmel  cft  imple- 
ta,ccnfcrur  polua  imposlibihs ,  itatj; 
scijcitur,&  dilpolitio  vt  puralubctur» 
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2  Quid  ittm  fi  tefiatw  (onditionem  in  modoi 
i  Sipater  leg.iuit  mdle  fub  modo  w  nitbjt^ 
yel  maritttwr.pofied  ipje  maritauit  ni* 
nori  dote^n  refiduum  petipoffjt, 
4  Modus  m  xtus  ca(udtfiucns,an  faciat  dt^ 
cere  reU£lumy&  intcU    w  nu;^ . 

1   CVbmodo  rclinquitnr  per  leftato- 
^rcm,vtlcgatariusa!iquid  dctvd  fa 
ciat:&  dtftcrthockgatu  modalc  alega 
to  conditionaIi,quia conditio  pcndes 
impcdit  ortuobhgationis  &  adtionis, 
vt  diitifupra.Modus  vcro  donccpcn- 
dcr  non  impcdit  quod oriatur  adtio  & 
oblig.itio:  licet  exccutioncin  &  cfrcd4 
impcdiar  Idcoq;  talc  lcgatuin  cum  cN 
icdtu  peti  non  potcft  nih  implcto  mo- 
do,vclpra»ftita  cautionc  dc  modoimn 
plcndo.tex. cft  l.qiiibus,  Tcrmilius, 
£F.dccondi.&dcmonftra.&  ibi  glo.& 
hac  dicitcftl-  coinmimcinopinioncni 
Ijr.l.fiTitiu,nu.h.&  '>,ft  dcUg. i,  An. 
to.Goaiiz.variar.rciolu.Toiu.i.  c  i  i. 
num.  'o. 

2  Et  prxdrdaproccdunt  ctiam  fi  tc- 
ftator  conJitioncm  adijciat  inmodo. 
vt  li  dixcrit:  lcgo  Tiiio  cctum  fub  coO} 
dicionc  vt  iioc  vtlillud  faciattquia  luc 
firaihtcrcrit  luodus  &  non  condiiio, 
quoiium  attcndiiur  mcns  &  voluntas 
tcftatoris  potiuk  quam  vcrba.ita  tcnct 
liar.d.$.Tcrmilius.num.5  .&  cft  coin 
munisopinio.vtdix  fupja^q.^p. 

5  Scd  qii^ro;Ponc  quod  paicrlcganit 
in  tcftamcto  mille  f*b  modo  vt  nubat 
vcl  nviritctur,poftcafupcruixil  &  ipfir. 
filiam  mantauitcoftitutadotc  quinge. 
toruin  durcorum,&  ita  caufa  fiuc  ino- 
dus  iii>pk.'tuscft:nonquid  potcrit  filia^ 
pcttrc rcliduum,kiUcct  rdiqua  quiii- 
qiiagiutj?Rcfp.C6fioucrfia  fuii  inicr 
iincrprcic$:Dyjl  L  iciusjff  dclcg.a.. 
cxiftimauit,pttitiooi  locura  non  cffc, 
quod  caufu  lcgati  minori  impcndio  /it 
cxccutioiii  tradit j,&  ob  id  cxtindta  ca 
reccftunia  primo  lcgato,  &  fcquiiur 
Pau^dc  C.4ft.Cuiua.&  Inio.d  I.Lucius 

&luac 
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&  hacopinioncm  coitcrreccpta  dicit 
Campc.in  traft.dc  dotc,par.  i.q.  ?  5. 

Scd  c6trarium,qiiod  fcilicct  filia  in 
<liftin(fte  admittcda  ad  pctcdurclic^uos 
^uingeios  aurcos  cx  lcgato,voluii  Ol-! 
dra.v  t  rcfcrt  cu  Bar.ibid.  &  fecjuitur,  fi 
rcdtc  aducrtatur:licct  tj,dc  alitcr  cu  ktl 
ljgat,diftingucics  an  ^filia  maritada 
pucricgaucrit,an  vcro  fimplicitcr 
dote  vt  nubat,c|uan  primo  cafu  Bar.vi 
deatur  probarc  Oldradi  fniam,  fccudo 
Tcro  no  itcm:Na  eum  no  cfTc  Bar.fcn 
fum  rcttc.uiucrtit  Imo.in  d.Iocis  ,fi- 
quidcm  Bar.rcfcrcns  Oldradi  opinio- 
nem  &  cius  rationem  eam  probat  in 
primo  cafiuSimilitcr  &  in  altcro  cafu, 
icd  non  CK  cadcm  rationein  eiusfcn- 
tcntiam  dcfccndit.Hanc  ctiam  opioio 
jicm  amplc(Stitur  Bal. Ang.  laf.  diccns 
}iac  cfic  communcm  opinioiMm  in  l.fi 
lia.nu.  ?  .Corn.nu.4.C.dc  Icgat.Com- 
muncm  t^uoque  dicit  Soc.in  confili. 
io  I  xrol.fccund.vol.^  Couar.c.oflici j, 
num.  1  o.cxt.dc  tcfta.  vbi  fubijcii  lu  nc 
opinionem  clfc  vcriorcm  lacobin.dc 
S.Gcorg.-d.l.filia,c|uem  rcFcrt  &  fcqui 
tur.Tiraq.in  trad.cclTantc  caufa. limi. 
1 8 .n u.  I . V aftj.dc  fu cccf.p rog rcf  ^  1 7 . 
iiu.8.<|uia  implcmentum  caufa:  lcgati 
non  rcfoluit,hue  non  facitccfl.irclcga 
tiitimo  ipfum  corroborat&  cofirmat. 

C^arrottcm,  fi  modus  nuftiisfit,6£ 
cafu  dcficiat ,  an  cti.iin  f iciat  deficcrc 
rclidam,tta  vtpcti  non  posfit  lcgaiu , 
vcl  fi  oblata  cautionc  acccpjt,rtftitucn 
dum  fit  ?  Rcfp.  Coniroiicrriun  fuit , 
fluibufdam  cxiftimantibus  modum  ca 
ju  non  implctum,  ficut  ronditioncm 
deficcrc,  qux  opinio  fuii  Cliriilopho, 
dc  Caftcl.Fulgof.&  aliorum  1. 1  .C.  de 
infti.&  fubfti.  Alijs  vcro  contra,  f  h- 
«et,fit  modus  mixius,&  dcficiat,  non 
umcn  dcficcrc  lcgatiim,im6ad  Icgata 
rium  pcrtincrc,ita  tcnetgl.in  1. 1  .C.dc 
infti.&  fubfti.ik  hancopinioncmcius 
dicitcffecommune  &  icncnda  AIcx. 
ibid.&  Cor.&  idc  Cor.in  U.C.dcbis, 


q  fub  modo.Iaf.l.fi  Titio  nu.  fF.dcIeg. 
1  .Cocm  (juoqueafrcrit  Didac.Couar. 
c.^.n. I  ( .cxt.dc  tcfta.Ema.  a Coftali. 

a.intcrpret.c.ii.nu.y.Fcrnan.Vafq. 
libr.^.contro.illuft.c.9?.numc.i5.flC 
in  hocdiflFcrt  a  Icgato  coditionali.Ra- 
tiocft,quiaconditiopcndcnsimpedit 
ortu  &  natiuiutc  obligationis  &  ndtio 
nis:Scd  modus  doncc  pcndct,no  im-' 
pcdit,fcdim6  oritura&io^licct  impe- 
diat  exccutioncm,ita  lcncnt  ocs,  vt  £1 
tctur  laf.d.l.i.nu.p.vcrf.in  fcxta. 
j  Qui<l  autem  fi  lcgatarius  moriatur^ 
nunquid  hircs  potcrit  implcrc,an  vc- 
r6  modusnon  implctuspcr  dcfun^tk 
impcdictlcgatum  tranfmitti  ?  Rc/p.in 
hoc  dubio  diftingucdu  cft,aut  modus 
lahs  cft,qoiab  harrcdcimpleripot,  & 
tiic  admittitharres,  &  implcdo  modu 
cofequiturlcgatu.iia  tcnct  gl.I.tcftata 
rc,ibi  Bar  ff.dccondi.  &  dcmoft.Bar. 
I.quib.dicb  f  Tcrmilius.nu.  ij.  &ira 
coiicr  tcncri  dicit  Ant.Gomc.varia.rc 
fol.Ii.  i.vl.nu.7  j.aut  vcro  modus  iniik 
cft  pcrfonalis,&  tuc  fi  dcccdat  lc- 
gatarius,modus  omniiio  dcficit,&  lc« 
gatu  no  dcbctur.Bar.d  §  Tcrmdius,n. 

ita  notantocs.vt  dtcit  Coua.c.;. 
nu.ii  dc  tcfta.& (j;  cft  cois  opiniofate  . 
turCor cof.z  jp.nu.^.li.^.quc  rtfcrt 
Ema.aCoftali.  a.intcrprct.c.i  i.n.7. 

Hmc  infcriur,cp  fi  alicui  pucilj  lcgt 
tii  rclidu  fit  fub  modo  uubcdi,  ^  i^  f* 
moriaturantc^nubat  rcmaiuTcdcc  lc 
gatum  apud  hfrcJcs  tcftatoris  &  h^rc 
dcspuclhe  cxccptjonc  rcpclli ,  imoli 
oblata  cautionc  mulicrlcgatii  acccpc- 
rit,h{rcdcs  cius  c6u«.nicnturj&  rtfti- 
tuct.tn  hoc  cocordarcantiquos  &  mo 
dernos  fcribit  Cor.d.cof.Ema  a  Cofta 
d.c.  2  x.nu.7.&  fubditi  iudicado  &  c6 
fulcdo  hac  fnlam  jpbada,Couar.d.c. 
n.ii.Licet  cocrariu  icncat  Bal.  Noucl. 
&  quafi  indubitatu  tradat  in  tra^.  dc 
dotc.par.6.priuil.76.nu.  2.  fccundu  ^ 
opinioncctia  Vlisbonc  iudicatu  cflc 
idcm  Colla  rcfci  t^fed  priorc  fcquitur. 

Quar- 


Liber.  §.Legatum. 

LIX, 


1  Sub  dmor^rathne  legatum  conceptum  THt 

Ut,ft  TfCra  cfl  demonHratio, 

2  Std  qmd  ft  fatja  fit  demonftratio,  diflingW' 

tur  inter ^eciem  >el  quantitatem  legOr 
tamMem,an  demonflratioadfoiptafit  in 
perjbna  teflatoris/iut  legatartfffeltertij, 

t  CVb  demonftrationcleeatum  auoq; 
*^concipitur,<)uando  fciiicct  tcu.iior 
ponit  rci  lcgatz  rignum,Iocum,quan- 
tiutcjvcl  aliud,pcr  quod  cognofcitur : 
&  tunc  fi  vcra  cft  dcmonftratio»valci  lc 
gatum:  Vt  fi  quis  dixcrit.fundu^in  quo 
cft  oliuetum-lceTDadcm  cnim  cft.ac  fi 
confinci  dcmoKrafTctjitadicit  ciTccd 
muncm  opinionc  Mandcl.cof.io.n-.s». 

%  Scd  quid  fLdcrruoAratio  falfa fir,nit- 
quid  valcbit  lcgatu  ?  Rcfp^quod  fic.8c 
non  habct  dubium  in  rc,  vcl  fpccic  lc- 
gata.tcx.l.dcmonftratio  falfa,$.  quod 
autcm  &  ibi  gl.ff  dccondiv&  dtmon- 
ftr.&  ita  communitcr  tcmrri  dicitGa 
mcvatJa.rcfol.Tom.  i  .c.vrt.nu.74.- 

J  Scd  quid  in  pecunia  vcl  quantitatc 
legata?  Rcfpon.Diftinguc,autlegatur 
^antitas  &  dcmonftratio  afcripta^cft^ 
in  perfbna  ipfius  tcftatoris,aut  in  pcr- 
fona  lcgatarij,aut  tcrtij.Prisio  cafu,  fi 
quantitas  lcgatur  vt  ccrtum  corpus,vt 
lego  loo.qux in  taliarcat  vcl loco  lu- 
bco,Pon-valct  lcgatum,  nUi  quatcnus 
dcmonftratio  vcracft:quiaalttcr  non 
-xonftat  dc  corporc,&  tf-non  extat,  dc 
beri  non  poteft.tex. cft  in  l.fi  fcruos.  §, 
q^uiquinque  fF.dcIeg.  r.&  tencnccom; 
muniter  Dodorcs,vt  dicitGomcd.c. 
r2.nu.  75.Sin  autcm  ccrta  quantitas 
fimplicitcr  Icgaiur,  vt  lcgo  Tiiio  quae 
ti  dcbcojicet  falfa  fitdemonftratio:ta 
inci>valctlegatum,quia  dc  fiibftantia 
Icgati  conftat,&  licct  no  dcbcatur:  Ta 
mco'  tcilator  vidctui  maadaHc  hxrcdi 


vc  (bluat.ita  tenct  Bar.l.fi  fic.$.(tmihi« 
delcgat.i.&cft  communis  opinio  fi* 
ue  per  verba  prim^,vel  tertia:  perfon^ 
rclinquatur,vt  dicit  ibi  laf.  nu.6.  Qua 
tamen  condufioncm  intclligcvt  pro* 
cedat,fi  teftator  fcicns  fc  n5  dtbcre,le- 
gaifct,  quodin  rc  dubia  przfumitury. 
idcoq;  ad  hatrcdcm  fpcdtabit  probarc 
crrorcm,fi  noIitfi>iucre:Sccus  fi  crra- 
uit,quia  tunc  hacrcs  habct  exccptionc 
dolimali.ita  teoet  gl.l.  i.^.adco,  ft.de 
dot.pr^Icg.&  ft-quitur  Bar.Alcx.n.20, 
&Iaf.nu.i  I  d.l.fi  fic.$.i.hancdicit  re 
ccptam  &  vcriorcm  opinioncm  Ema* 
nuel  a  Cofta  lib.  i  .inicrprct.c.5  .nu.4, 
&  S.Sed  conirarium  tcnct  Gomc.d.c. 
vlt.nu.75.diccns  firnon  vcllcab  codii. 
fccdcrc  iudicando  &  confulcndo.tu  tt 
mca  tcnc  communcm» 

Sccundo  cafu,quando  dcmonftra- 
tio  falfaadijciturin  perfona  lcgatarij 
vel  altcrius  tcrtij„vt  fi  dixcrit  tcftator, 
legoTitio  lo.qiiar  mihi  dcbct,vcl  qu| 
Caius  dcbcr,&  no  valct  lcgatum,.quia 
pcrimiturlcgati  fiibftantia >  qux  noa 
confiitit  in  lo.fcd  in  libcrationc,  qu£ 
vidctur  Titio  lcga(Tc:cx  quo  igi^ur  na 
eft  dcbitum,non  poicft  ctiam  c(fc  Hbc 
ratio,&  confcqucntcrcxtinguiturlega' 
tum.Sicin  tcrtio  nonquantU3tcm,fc(i 
a^ioiicm  ,.quz  non  cxiiUntc  dcbita 
nuHacft.itatcnet  Bar  d  hii  fic.  t.&: 
cum  co  magis  communiterDodtorcSj, 
vt  teftaiur  laf.ibi  nu.  x  .&  j . 

Sieadem  qttanliTa*reliCIa.  tfl  &  in  eodem 
teflamento  ftpiutiepetita  jtmel  tantutm 
debetur,nu.i, 

Quidantem  ft  in  diuerfs  fcripturitref  etitit- 
fit  eadctn  fjuant.tasjiu.i, 

Quid  ft  difpar  f.tfumma,nu.  j .. 

Sieadem  (iitatitM»  rtliSfafiia  pluiibufianfk' 

mel  Ptljit^iut  dtlxufurtdiftinytitMr  nv.  4» 

DttL 
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DTxi  fepinslegaTi  porTc.Scd  quarro, 
Si  cideiTi  tjuamitas^vd  rcsfxpius 
in  codcm  tcftamcntolcgctur,  An  mul 
tipliccturlcgatumjVt  amp!iu$,quam  fc 
mcl  dcbcatur,  &  pcti  posfit  ?  Rcfpon. 
in  hac  quzdionc  dtftingxicndum  cft 
inicr  rcs^-liuc  fpccics,&  quantitatcm  lc 
gatam.  Si  quantiras  lcgata  cft,&  in  co 
dcm  tcftamcnto  fcpius  rcpctita,  non 
ecn(cturduplicata,fld  femtl  tatnm  dc- 
bctur,  nid  pcrlc-gaiariam  probctiir  tc- 
ftatorijs  voliintas.tcx.l.cidciu.8i:  ibigl, 
tcrb.  jftendatur  communitcrprobaia 
&  fcquitur  Bari .  &  communitcr  Do- 
6torc$,vt  tcftafuribid.I.ir&  Zafnum, 
f"4  .&  quod  fit  communis  opinio  tc- 
ftaturAnto.Gomcz.  variar.rcfolu.Iib, 
I.c.2  2.nu.^8.Fcrnand.Vafqui  dcfuc- 
ccfT.progrdf.lib  j.     2  i .  nu.  lo.  &  fc- 
t  qucnt.  Sin  autcm  cadcm  quantitas  rc- 
pctita  fit  in  diucrfis  fcripturis  ,  vtputa 
in  tcftamcnto  ,  dcinde  in  codicillts  . 
Alij  alitcr  (cntiunt :  Nam  Ang  .  in  I. 
planc,$.fi  pUinbus.  tf  dclcgat.  1 .  (c- 
mcl  lacuin  dcbcri  cxifti mauit.  Scd  con 
trarium,quod  omncs  fummsc  dcbcan- 
tur,  tciict  clod.  d.l  planc  vcrb.  oftcn- 
datur ,  &  kquituribt  Barto  &  omncs, 
&  laf  ibi  num.  1 6.  diclt  hanc  cflccom 
muiicm  opinioncm  ,  idcm  Hrutac  Zaf. 
d  .  glofl  ab  oinnibuscflcrcccptam  ibi 
nu.  I  5.  Iicct  ip(c  a  communt  rcccdat, 
cxiftimans  nihil  rtfcrrc ,  an  par  qiian- 
titas  cidcinlc"cturin  codcin  tcftamcn 
to  4  dcindc  in  codicillis  .  Cominu- 
ncm  quoquc  dicit  laf.FraniifRip.  & 
Crot.  I.  rc  coniundti,  ti.dc  lcgat.j.Go 
mcz  d.c.f  2.  nu.jb. 
^      S^dquidli  dif*par  fumma.  vclquan- 
tttas  farp  us  fit  n.pccita  ?  R(.fpon.  Om 
ncs  fuinma»  indiftinctc  dcbcti.  tcx.l. 
cuni  ccntum ,  &l  i^i  icnec  Barto .  hanc 
dicitcffc  cominunciT)  opinioncm  laf. 
d.l.  plaiic,     Ii  cadcm,  nu.  i  i.&inl.fi 
cui  fcrui,  &  $  a  filio.ff.dc  lcgat  primo, 
qucm  rcfcri  &  fcquitur  Fcrnan.  Vafq. 
dc  fucccf  progrcli.  d.  lib.  j  .§. 2 1  .n.  1  i  • 


Prardidb'pro?cdunt,  quafidotcfta- 
torab  vno  hjcrcdc  farpius  rcpctiuiflct; 
Scd  quid  li  a  pluribus  candcin  quan- 
titatcm  rcpctar  An  fcmcl,  vcl  fjrpius 
iJcbcbitur?  Rcfpond  .  Quod  fi  con- 
ftat  dc  mcmc  tcftatori  s,  an  vdit  vtrun 
quc  tcncri  in  fblidum  :  an  vcfo  pro 
partibus  hxrcditarijs  ,&  illafcruanda 
cft  .  Autnonconftat,  &fumus  in  du 
bio  &  tuncgcncraliter,  vcl  indcfinit^ 
ha:rcdcs  funtgrauati,  vthircdcs  mci 
Titio  ccntum  dcnt,  vtlctiam  fingulari 
tcr  h^rcs  mcus Titio  ccntum  dct,&  li 
tum  pro  parctbus  harrcditarijs  tcncn- 
tur.tcx.l.Icgatorum,ft  dc  lcga.  t .  &  ita 
tcnct  ibi  glof.  Bar.  &  Doftorcs  comu 
nitcr,vt  tcftatur  Gomc.d.c.i  i.n.ij, 

Aut  rclinqutturcopulatiuca  diucF- 
fls  in  diiicrfis  orationibus ,  &  irs  du- 
bio  mu'tipli:atum  \  idctur  rationcdi- 
ticrfaruiii  pcrfbnarum  ,  &  vtruinquc 
lcgatum  dcbctur,  rcx.  d.l.  fi pluribus, 
^.rina.ft.dc  lcgat.fccundo,&  ita  tcnct 
communitcr  D.>dorcs,vi  fatctur  Go- 
mcz.variar.  rcfiilutio.  tomo  i.c.  ij. 
nu.  j  8  .  &  qiiod  litcommunis  opinio 
aflcrit  Thomas  Diplouat  in  addit.  ad 
Alcxand.  in  i  ft  cx  toto  ,  §  Ci  tta  fcri* 
ptum  ,  vcrb  .  grauati .  Aut  grauan- 
tur  diucrfi  rcdcs  in  cadcm  orationc 
&  vidcntur  ^rauati  pro partibits  h«rc- 
diiarijs  Bald  Alcxaiid.  &  cartcricom- 
muniicrd.  §.ii  itafcriptum,  vtfatctur 
idcm  Thomas  D.piouat.  d  loco.  ^ 

Aut  vcro  altcrnatiua  ponirur  intcr 
grauatos ,  &  tunc  iurc  vidcntur  in  fb- 
udum  grauati  ,  quisquc  corum  non 
pro  par  c  viri]t,&  pottft  lcgatarius 
abalicrucro  cxigcrc.  tcx.d.  I.fi  cxto- 
to,§.  r.  &  ibi  ttnct  Barto  .Bald.  Alc- 
xand.  &:coinmunitcr  Dodorcs,vt  tc- 
ftatur  idcm  Gomcz.  dido  cap.  1 2.  nu 
n'C.  dcciuiofcptimo.  Thomas  Diplo- 
uat .  Addit .  dido  vcrb  .  grauati ,  vbi 
dicit  hanc  cffc  diftindioncm  cflccom 
muncm,  &  not.  quiavidit  dcfado,fiC 
confuiuic  in  qaodam  tcftamcnto . 

Sccundd 
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S<£undo<aru  quandorcs  vclfpccics  Ic  - 
gatiir,dic,quo<i.  aut  lcgacur  ab  vno 
■xed,e^&:  reincl  tatum  «Jcbetur,  quia  (pc 
cics  non  cfl  multiplicabilis  &  tcflacor 
non  videtur  tam  farpius  lcgare,  quain 
r^'piu5  loqui.tcx.l.pianc.&:  ibi  tcncc  gL  j 
&  communiccr  fcquutur  Dottores,vt 
dicic  laf.  ibi.  nu.8>  A.nt.Gojjicz.  variar. 
rcfol.Tom.  i  .c.vlc.nu.jS.Zaftl.l.pla- 
uifit.  fubdicita  Ijncdubio  tcncndum. 
Aut  a  Hiucrlis  relinc|uiiur,&  fimilitcr 
fcmd  cantuiudLbctur^fi  iimplicircr  rc 
lictumlic.  Sin  vcro  a  quolibct  infoli- 
du^ab  vtrotjuc  dcbctur,&  altcr  rcm,  al 
tcrsellimationcm  (oluic.ccx.l.quid  cr- 
go,§.fi  duos.t^ de  lcg.  i  ,  &  ita  commu 
nitcr  tcncri  dicit  Gomcz.cl.nu.  j8f  ;{> 


QuA^io  LXI. 


lAgatwmgenms  an  vaieat. 
Legatutn  in  gentre gcneralifjuno  vel  fub  al 

ttmortLSium  non  vulet.i  . 
LcgatHtngeneft  infermi  ijuodprjediratw 
de  plmibHS  dfffaettb.  nun.eto  vtlfpede 
. ,  ft het  certosttrminus d  natuta ualetM. ^ . 
licin  ft  temunvs  habetfa&o  horninis  nift  le 
gans  no  h&beat  ul  t.;^ddeulogenereyn.:\. 
Stdfi  fola  defiinaiivni  buminis  habet  tirrm 
noSyintutle  eflyn.^.G  declaratHr^  nu.  6. 
T^rddiCIa  Lmhantur  quando  nltfufuitur  trt^ 

tettum  de  teytis.nu,}. 
Quid  aitle  fi  conflet  teftutor?  ab  initio  de  cer 
to  sififfejtd poftea  errore  no  expreffit.n.^ 


pvlx 
J^lti 


|Ixi  gcncralitcrlcgari  po(rc,tcx.L. 
gato  gcncralitcr.  if.  dc  dclcg.  r . 
Scd  circa  hoc  diflingucndum  cil^aut 
enim  lcgatur  aliquidin  gcncrcgcncra 
lisfimo,vt  fubftaciajCorpus,  aut  gcnus 
rubaltcrnum.quod  prxdicatur  dcplu- 
ribus  differcntibus  fpecic-vt  animal,& 
his  duobus  calibus  non  valct  lcgatum 
proptcr  incxplicabilcm  &.  cftufain  in- 
ccriitudincm  ,  tk  quod  cllct  dcriforiu. 


ita  tcnct  gl.&  Doc.^.gcncralitcr.  inft, 
dcicg.gi.Bar.  Alex.  Iaf.&  omncs  d.l.lc 
gaco.  hanc  dicic  dic  coinmuncmopi- 
nioncm  Gomez.varia. rcfol.  com. 2 ,  c,  i 
I  i.nu.8.  vcrf.  10  concl. 

Auc  vero  lcgacur  rcs  in  gencrc  infc- 
riori,quod  fpccic  Dialcdici  &  gcnns 
lurifco.appcllanc,  ciuodprxdicatur  d<i 
pluribus  diftcrcntibifcs  numcro,tc  ho; 
cc)uus  ,  &  tunc  itermn  diftinguecrcs 
cafus:  Auc.  n.calis  fpccics  kg.ita  habct 
fincs  dcccrminatos  a  natuia,v  t  homo, 
cc]uus,arbor«  Aur  non  hcc  fincs  dctcr 
min^tos  a  natura,fcd  fado  hois,  vt  do 
mus,nauis,Ianx.  Aut  non  hct  ccrtos  H 
nesdtignatos  a  natura.nccfadohois. 

Phmo  cafu,valct  Icgitum  indiftm- 
fte,fiuc  icftator  iubcat  iu  fuo  patrimo 
nio,(luc  non.ita  tcnct  gI.Bar.&  om- 
ncs  in  d.l.Icgato.vt  dicit  Bcncd.Capr. 
trad.rcg.  rcg,nj.  nii.i  9. 

Sc-cuiido  calii ,  quando  rcs  hct  finc» 
dclhnatos  fado  hommis,  (iinilitcr  va. 
lc:,(i  11)  patrimonio  tcitatoris  talcs  rc$ 
inucaiantur,fiuc  dc  ccrto  ftnfcrit,fiuc 
non .  Sccus  fi  non  (i  nc  in  pacrimonio 
cius,  cjuia  difpofitio  dicicur  cluforia. 
tcx.cft  Mi1.fi  domus.  rf.dc  lcg.  i.  &  ibi 
tenctglof  Bar  &  coitcr  alij,vt  teftatur 
I.if.ibi  nu.^.dk  c6c.ndicitopi.Soc.iun. 
l.ita  ftipulaius.nu.io:.  ff.dc  vcrb  obl. 
Bcncd.Capr.rcg.  1 1  .(.nu.i  > ,  Aat.Go- 
mcz.  varia. rcfoht. tom.2.  d.c.  1 1  .nu.8. 
vcrf.  I  i.concl.fi:  faiciur  Zaf  lib.  i  .Sin 
gula  intcllcd.c.  1  .n  42.  &  in  I.Icgato 
gcncrahtcr,n.s?.Muin.l.in  obfcuris,n. 
9.(f.dcrcg.iur.Pcc.Pcck.dctcft.c6iug. 
li.5  ,c.  1  1 .11. 1 .  Scd  hanc  cocm  diftin- 
dioncimprobat  idcZaf  d.loco.acdo- 
cct  quod  Icgatu  gcncris,  iiue  a  natura^ 
fiuc  fado  hois  Im.iics  acccpcrit,  rcdc 
valct^ciiam  fi  tcflaior  ciiis  gcncris  nul 
las  hcac  fpccicsy  quafi  m  d.I.  fi  domus 
tcftator  in  gcncrc  nihd  lcgaucrit,  fcd 
dc  ccrta  domo  Icnfc nt,  itaq;  no  valeat 
legatij,qd  inanis  fuerit  ipfi*  cogitatio^ 
dc  ctrta  re,qua  no  habuit  cogttauit, 

Sccus 
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Scciisii  in  gcncrc  Icgauit^quia  fufiicit 
dciliqua  domoin  gcncrc  fcntiflc.& 
harc  opinio  vidctur  fulHncripoirc. 
I      Tcrtio  cafu,  quando  talc  ccntis  ha- 
bctlipiitcs  folahominis  dcftinationc, 
ab(q;fa^o  cxtinfcco^lcgatum  ecncrali 
tcr  &  fimpiicttcr  f;i<5tum  inutilc  cft,vt 
fl  (]uis  fundum  rufltcum  nulh  dcmon 
ilrationc  fafla  lcgsucrit.ita  tcnct  gl.  l. 
cn  pofb  diuortiu,^  gcncr.ff.dc  iurc  dot. 
icquitur  Bar.d.l.icgato.  &  I.ita  (lipala 
•Cus.if.dcvcrbx)blig.  &  cum  Car.tran- 
fcuntc6itcrDo6torcs  dicit  Socin.ibi. 
<    Harcconclufio  dcplanoquidcmpro 
ccdit,quando  tcftaiorfundosnon  ha- 
bct  in  patrimonio,controucrfiacft  in 
tcr  Dodorcs:Namq;  gl.d.l.Icgato,qiia 
icquitur  Bar.d.I.fi  don)US.&:  in  I.itafti 
|)uutus,vultinciiftindc  no  valcrc,ncc 
habcrc  locum  difpofirionc  d.I.quc  plu 
Tcs  fc'quuntur,&  dicit  c^c  communc 
opinioivcm  laf  d.l.lcgato  gcncraUtcr. 
iiu.  1  5.&magiscommuncm  imo.  d.I. 
ita  ftipulatus.Zafd.I.lcgaio,nura.9.. 

Contrariu,quod  difpofitio  d.l.fi  do 
jiius  habcat  locum  ctin  Itgaio  pdijru 
iHci,voIuitPct.dc  BclIaPcrt.vt  rcfcrt 
fiar.vt  fi  fuudum  habcatinpatpimonio 
tcftator,vaIcat  Icgatum  :  &  hanc  dicit 
cflcmagis  communcm  nu.  i^.idclaf. 
d.ifi  domus.Franc.Ripa.d.I.  ifta  ftipu 
latus.nu.9  1  .Soc.Iun.num- 1  oj.niagis 
•comrauncm  quoqucdicit  Gomcz,va- 
jria.rcfoI.Tom.  i.c.  12. nu.^  2. &  Tom. 
a.c.i  i.nu.b fcrnand.Vafq.de fuccclf. 
progrcf.lib.  j.^.iy.nn.  ?  vt  longc 
vcriorcmamplcditur  Zaf  d.I.  Icgaio  , 
•nu.p.Na]ucji.fimphcitcr  vcrum  cft  , 

3uod  fola  hominis  dcftinationc  fun- 
us  conftituitur  magis,qdomus,quia 
im»  in  fundo  diuifo  pcr  rcgioucs  plu 
rcs  fiuntfundiappolitis  fignis  lapidi- 
-bus^riuis^aut  fimilib.Ncc  poicft  h^rcs 
fundum  vjiius  palmiiis  conftitucrc,& 
folafua  voluntatc  alicrarc  vd  modifi- 
carcjfcd  cogit  cligerc  &'pftarc  co  md, 
forma&  limitcqd  dciundus  habuit* 


7  PrafdiAa  procednnt,  &  locnmha- 
bcntquando  lcgatur  inccrtum  dc  tn« 
ccrtis,vt  quia  domus  fimplicitcr  lcga- 
tunfccus  fi  tcftarorlcgaucritdomumf 
fundum,vc-I  quid  alind  difponitde  in 
ccrto  deccrtis,qiiiaindiftindevalct  le 
garum.vt  fi  dixerit,Icgo  vnum  dc fun- 
disScianis,vct  vnu  dc  firruismcis:  quo 
cafu  rcsinccrta  creditur  fuiflectiam  in 
mcntc  tcft.itori»,  cum  non  cenfcatur 
dc  vno  m.igis  quam  alio  cogitdfle,  ide 
fi  dixcritStichum  feruum  mcu,vcl  fun 
dum  Scianum,cum  plures  ciufdcm  no 
minis  habrrct:qub  kcrta  rcs  cft  apud 
nos  licct  tcftaior  crcdatuf  dc  re  ccrta 
in  mcnte  fuadifpofuiflc.itacft  gl.in  f.fi 
quisa  filio.^.fi  quis  plures^ff.dc  Icg.r. 
quain  abotnnib.approbatam  dicit  Soc. 
lu.d.l.ita  ftipulatus.nu.p7.&  quod  d. 
1.  fi  domus  non  loquatur  in  his  termi- 
nis,(cd  quado  lcgatur  inccrtum  dc  in- 
ccrtis  tcnct  Bar.&  ocs  in  d.'.fi  domus, 
vt  fatctur  Alcx.  d.l.iraftipulatus.  nu. 
?2.Communcm  dtcit  Infl.fi  quis  a  fi 
ho  §A\  quis  plurcs.nn.i.f^.dclcg.  i. 

8  Scd  quid  fi  coftct  tcftatorcm  ab  in  i 
tiofcnfiflcdc  ccrto,vt  quia  antcqiiam 
tcftarctur,  dixit fc vcllcfundum ccrtii 
Titio  relinqucrc,&  poftca  icftamcnto 
ftatim  fadopcr  crrorcin  omilic  &  lc- 
gauit  llmplicitcr  fundum  ?  Rcfp.  Bar. 
iii  d.I.lta  ftipulatus.  valcrc  talc  lcgatu 
cxiftimat,&  voluntatcm  teftatons  dc- 
clarariper  harrcdcm  dcbcrc.pcr  tcx.d. 
I.lcgato.$. r.&  Bar.  fcquuntur  omncs 
vttcftatur  Alcx.d.l.ita  ftipulatus.  nu. 
^  2.&  opinio  Bar.  li  t  c6is,dicit  ibid. 
Soc.Iu.nu.85  &  99  Iicct  cotrarium  tc 
ncat  ibid.Imo.qucm  idcm Soc.dicit  c6 
munitcr  rcprobari,  ipfc  lamcn  Soc.  in 
cius  fcntcntiam  vidctur  incIinarcScd 
acrommuni  non  cft  rcccdtndum,cum 
CQr>ftci  tcftatorcmdcccrtofundo  fcn 
ffflc,&  farpcnumcro  tcftatorcs  xgti 
mortts  cogitationciciufmodi  locutio 
nibuslabatur  &  mcmoriadficiat.vndc 
cius  voIutatisdccUratiohxdi  comittct. 
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Otuflio  LXIL 

Jn  kgato  gtneris  fi  jfCi  ba  dnre^a  fnnt  ad  h* 
redem,  ipfius  eut  ekSiio ,  fin  ad  legata- 
riirni    tpfius  erit.&  nn.  z . 

Legati  incerti  habentis  terminos  i  nattfra  , 
y;rba  ad  neutrum  di>  e6}a,  fi  teflator  non 
jenfit  de  certo^eleSlo  efl  iegara  if:  ^ectts 
itt  legato  tjuod  fiiSo  homiius  Umitatur . 

legati  dnaturaliuntati  elediotfl  legatarij 
fi  cogitauit  de  ctrta  ^ecie.fHf  nu.  5 . 

Jn  legutis  alternatiuis  luius  fitcleSlio. 

Si  teflaior  habens  plures  res  eiufdcm  generis 
U^at  Tfnam  t>niialiamalif,non  evprimens 
m  ^etitrem  iegatam,  qnis  eorum  elget, 

IVxtaprarJida  c|uarro  in  fcgatovali- 
do  ciiius  fic  clc6tio  ?  Rcfpon.qo  harc 
intricata  cft.  Tu  dic,  aut  tcftatoralicui 
cxprcfse  coMCcsfit  clc£tionc;  &  tunc  ci 
competit  clcdio^&  hoc  no  hct  dubiu. 

Autnon  cxprcfsc.a:  tuncautvcrba 
cxccutiualcgatidiriguturadlcgatariu, 
&  cius  crit  clc^io.Aiit  diriguturvcrba 
ad  ha:rcde,&  tiinc  hscrcdis  crit  clc<5i:io. 
gl.  cft  ordin,  &  coitcr  probata  in  l.Lu- 
cio.ft.delcg.  2.vt  teftatur  Alcxan.d.l.lc 
gato.nu.4.&:  <j;  harc  fitcoisopinio  di- 
cit  Ant.Gomcz  varia.rcfo  toni.2 .  c.tJ. 
sia.4^.&  quod  hoc  non  hct  dubiu  fatc 
turZaf.d.I.Ifgato.nu. 2z.  ccmmuncm 
dicit  Couar.c.indicantc.  nu.^.dctcft. 

Autvcro  vcrba  lcgati  ad  ncutru  rc- 
fcruntur,  fcd  fimplicitcr  proFcruntur, 
&  fumus  in  dubio,  &  habcs  gl.  diftin- 
gucniem  in  d.l.Iegatogcncralitcr,qua 
coitcrapprobatam  dicit  ibi  Alcx.nu. j. 
laf.nu.i X j^.Zaf.nu. 1 6,in fi.&i  fa- 
icturloan  Sncidcvvcin  inft.dclcg.$  fi 
'gcneralitcr.nu.i  5.  Aut.n.rcsin  gcnc- 
rc  Icgata  het  Hnes  a  natura  defignatos, 
&  tucfi  rcs  talis  inpainmonio  ciusin- 
ueniatur^cledtto  erit  lcgaiarij.  R6  cft, 
c[uia  lcgatarius  hct  commoduaftionu, 
VI  lcgata  pciat  qua  adHonc  vctit.  Vndc 
coicc^ucns  cft^vt  hcat  coiumodu  cligc- 


di,qiia!  pcterc  posfit ,  &:  harc  ro  coiter 
appi;obatur,vtdicitIar.d.I.rcgato.n.»9» 
Sin  autcm  non  habct  in  patrimonio 
tcftator,cIcdtio  cft  harrcdis^cjtiiain  re^ 
bus  alicnis  clc&io  locum  non  habet . 

Aut  vcro  Icgatum  talccft  quod£i- 
^),autdcftinationchominis!imitatur 
fiquidcm  eas  rcs  tcftator  in  patrimo* 
nio  fiio  habucritjtlcdtio  cft  h^'rcdis,(f- 
u«  tcftacor  dccerto  fcnfcrit,  fiuenon. 
d.gl.in  d.I.  Icgato.  &  l.fi  tlomus.  &  ibi 
Alcx.nu.2.dicitd.gl  coitcr  tcncri.  la^ 
nu. 2 1 .Zaf.d.l.fi  lcgato.licet  ipfi:  omni 
no  condcnet  hanc  opinionc  cxiftimas. 
in  dubio,vbi  rcs  omnino  inccrta  rclin- 
qiiitur^clcdtionem  hoc  caiu  quoqueeC 
fclcgatarij  .Qna  conclufionc  tamein» 
fcHicc,vt  proccdat,quado  teftator  pli>- 
rcs  domos  habuit  in  vna  ciuitate:fccu& 
fi  in  diucrfis  ciuitatibus ,  qnia  teftator 
intclligitur  rcliquiifcillam  domu,  quar 
cft  in ciuitatc, in  qua  habitaiht  ,&ita 
tunc  non  cft  elcdio  hxredis,quam  vc- 
lit  darc.ita  tenetBal.  in  conf.^z.lib.^. 
Alcx.d.I.fi  domus.&  ibi  laf  nu.S.dicit 
hac  clfc  cocm  opi.Iicct  ipfc  contrarium 
tcneat  Bcro.q.io ( .n.t.&  j.Gul.Bcnc* 
c  Rainu.vcrb.domu.n.^  cocm  c^uo- 
quc  dicit  Pct.Pcci^.dc  tcft.coniue.  lib. 
y.c.  1  i.nusn.^.vbi  improbat  lau 
4  Prardida  et  in  Icgato  generis  a  n.ita<« 
ralimitati  proccdu.it,  quando  tcftator 
«mnind  inccrtum  rtliquir^&:  no  cogi 
tauit  dc  ccrta  fpccie,<jaia.f  iion  nomi- 
natim,  fcd  in  gcncrc  (pccic  aliqua  lega 
uit,vt  lcgo  vna  domu,vcl  duos  fcruos. 
Sccus  vcro  li  cogitauit  dc  ccrta  (pccicj^ 
quia  nominatim  cxpresiit,  vtlcgo  Ti- 
tm  cx  Icruis  incis  cu  plurcs Titios  habc 
rcttiric.nu.'lcctio  ad  hjre^c  pcrtinct.gL 
approbata.d.Mcgito  R6  cit,tj'iuma- 
gi»  cft  dcclaratto  voluuits  dctundbi,  q^ 
vt  pturimu  vcriftmtlccr  mcHus  noutc 
h^rcs  qu^m  ahiu.  ita  dicit  Bar.  &  D4>- 
dto.commuaitcr,  vt  teftatur  lafba I.  fi: 
quis  ifiho.  $.fi  quis.  num..^.  tJ.delcg» 
i.^uitamcn  improbafiiiLmi  rationcu^ 
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5  Sedqu^ro.quid  fi  tcftator  fundum, 
vd  domum  lcgaucrii,fi:  non  habuit  in: 
pathmoniojfcd  tamcn  dcccrta  fpccie: 
fcnlit.vt  quia  lcgauit  Fundum  Titianu 
&  vicinus  plurcs  hibct  fundosTitia- 
nos,cuius  crit  clcdtio  ?  Rcfp.gl  fi.  d.l. 
lcgatOjdicit  quod  vidctur  Icgaurij  cflc 
dcftioncm.  Scd  cam  communitcr  im*i 
probari  dicitlaf.ibi.in  fi.&  Zaf.n.so. 
&  quod  elcdiohoc  etiam  ca^  fit  har- 
rcdis,  qu^  fcntcntia  ctiam  vcrior^quia. 
tcx.ibi  indiflindc  loquitur . 

6  •  Scd  cjuid  in  lcgatis  altcrnatiuis,  cu- 
ius  crit  clcdio  hf  rcdis  nc  an  lcgatarij? 
Rcfp.  quod  fi  vcrbacxccutiuadirigun 
turjvcl  ad  hzrcdcm,  vd  lcgatariuj  cius 
crit  dcdio  .  Sin  autcm  dubiu  eft^quia 
fimplicitcr  altcrnatiuc  rclidu  cft,lcga- 
tarius  dcbct  cligcrc.ita  cft  glo.pulchra 
&  com:nunircr  approbata  in  l.  Lucio. 
ff.dclcg  i.vt  tcftaiurAnt  Gom.varia. 
rcfol.tom.2.c.i  i.nu.4?.&  cocm  dicit 
opi.Sal  I.plcrunquc.^.fi.  (F.  dciur.dot. 
AIcx.l.fi  plunbus.  §Xi  ita  Tiiio.&i  in  1. 
qui  duos.ff.dc  Icg.  ?  .&  hanc  i^l.mclio 
rcin  dc  iurc  dicit  Bal.  &  linol.ibi.com 
muncm  dicit  opinioncm  Did.Couar. 
c.indicantc.nu  ^.cxt  dc tcft.quuinuis 
fccus  iit  incontradtibjs^vt  ibi  dixi. 

7  Qu3Eroiicm,ponc  c^uidcm  tcftator 
habuit  duas  rcscuifdcm  gcccris  <]ua 
rum  vna  ptiofior  altcraj  vtpuia  cc^uos 
&  lcgauit  vnum  cuidam  amico  fuo,aI- 

_  tcrum  alij,  vtcr  illoruin  cligct  ?  Rcfp. 
alij  alitcrfciiciunt,  fcd  comnuiniscft 
opinio.quod  is  clii^ct  qui  priino  no.ni 
ratus  CiLiratcnct  Dvn.  in  I.fi  ita  fcri- 
ptum.lFdcIcg.  t .  &  r-quuur  Ba  .oI.& 
dowtorcsiii  I.c]ui  Huos.ii.co.tiiitl.ii:  ibi 
Alcx.dicit  hanc  cliccomiuuncm  opi 
nioneni,nu  ^.laf  nu.  6.Communcm 
cjuoqucfitcturLaiicd.  Dcc.  d.  I,  fi  ita 
fcriptum.Anton.G  jmcz.variar.rcfial. 
To;n.i.c.vIi.nu.i8.  Q^'ia  Icgatumcft 
inccrtum  dcccrtis  &  icftator  lcgins 
vnum  dc  ccrtis  non  vidctur  cogitaf- 
fc  magts  dc  vno  quam  dc  aiio  ^  itaquc 
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non  harredis  fcd  lcgatarij  dcbct  cflc 
dcdio. 

QuAflio  LXIII. 

Qkid  in  Ugato  generis  in  dubio  ftt  tUgen- 

S^Vccesfiuc  (juaEro  ctiam ,  quid  in  lc- 
'gato  ccncris  in  dubio  dcbcat  cligi. 
An  mctiiocrc  vcl  minimum  ?  Rcfp.gl. 
in  d.l.domus  diftinguit.Aut  rcs  in  gc- 
ncrc  lcgata  talis  cft^qua  poti«s  no  ha* 
bcrcquam  habcrc  cxpcdiat ,  vt  in  ani- 
malibuSj&^tunc  mcdiocris  non  optt- 
macligiturj  nccpcsfima.  italoquitur 
d.l.Icgato. 

Aut  talis rcs  rcli^la,qua  ct  exiguam 
pociushabcrcexpcdit^c^uam  non  habe 
rc,vt  domus ,  lanx ,  &:  limilcs,  &  lunc 
cjuod  minimum  cligi  potcft,hanc  glof 
oplnioncm  dicitcoitcr  approbatam 
Alc.x.nu.2.&  laf  nu.:^.d.I.  fi  doinus. 
laf  d.l.gcncralitcr.num.i  f.vbi  fubdit 
quod  non  vidctur  vcia,  fcd  ui  duru  fo 
rct  ab  ca  rcccdcrCjidcoq;  tcncnda.Co 
muti V  quoq;  dicii  Z  if.ibid.nullo  in  di 
ucHuincuntc.nu.u.Iirct  ip{cvt  crro-. 
nca  rcprobct  Coua.c..<j,nu.4.dc  tcfta»: 

Qtuftw  LXIIIL 

SVMAJ^l{i^. 

1  Incertitkdo  circa  per/onam  tegatarij  -pitiai 

kgatw/i ,  C  dt  daratur  nii.  i . 
5  Ixgatum  tnccrtum  ratione  perjoni  fauort 

piA  caiijx  non  pittatur. 
4  Legaium  cccUfie  nLilMn  fi  plmes fint  ecdt 

fixindomiciUo  teJlatoriSt  cuidebebitur 

&  feq. 

Legatum  iruertum  ratione  loci  an  valeat  ad 
piascaufas.nH,6, 

Di- 


"pNIftucftde  inccrtitiidtnc  circa  rc 
•^--'JcgatamrSetl  quiro  an  inccriitu- 
do  circa  Icgatariu  vitiet  lcgatu  ?  Rcfp, 

3uod  fic.ita  tcncc  Bar.l.fi  ita.  ff.dc  rcb. 
ub.fic  cft  communis  opinio,  vt  afTc- 
ritfiencd.Capra.intrafl  rcg.rcg.r  ij. 
Ant.Gomc.varia.rcfo.tom.t.c.  /i.nu, 
S.harrcs.n.no  cogic'rolucre,nili  appa- 
rcat  ccrta  pfona^a  qua  scfcrit  tcftator. 

Dcclara  tamcn  hanc  conc'urioncra 
vt  non  proccdat  qn  lcgatum  fit  pcrfb- 
Uf  inccrtf  d\:  ccrtis/iuc  dc  inccriis^qn 
cx  futuro eucntu  pcrfona  vcnit  ccrtifi 
candj:  qMiatunclcgatu  valcc.hac  dicit 
cftccocm  opinioncm  Bur.Soc.I.  quida 
rclcgaius.numc.  r  i.ff.dc  rcb  dub. 

Item  hxcconclulionon  habct  iocu 
quo  ad  pias  ciuCisivalct  cniin  Icguum 
rationc  pcrfbiia:  inccrtum.  hanc  dicic 
cflccommuncm  opinioiicm  Bar.  Soc. 
d.I.quida.nu,i;.Capra  d.rcg.  i  i  j.nu. 
?.Idcoq;  fi  lcgatum  fa^tum  (itpnuperi 
Dus,vcl  ccclclix  finc  alia  demonftratio 
nc valct.ita  tcncr  gl  l.qiiida,ff.  dc  rcb. 
ilub.&ita  tcncrc  Bar.&omncs  rcFcrt 
Gome.d.tom.2.c.  i  i  .nu.ii.vcrr^^.con 
cIurio.Fcrnand.Vafq  lib.  3.  dc  fucccf. 
progrcf^  27  nu.42. 

Scd  quid  fi  plurcs  fint  ecclcfix  in  ci 
uitatctcftatoris:cui  dcbcbitur?  Rcfp. 
Suntqui  vclint  maiori  rclidlum  vidc- 
ri.ita  docet  Fabcr&  Ang.in$.  ius  qui 
dcm.infti.dcjurc  nat.gcnt.  &  ciuili. 

Scd  contrariam  opinioncm  ,quod 
fcilicct  parochiali  ccclcliar  tcftatorisdc 
bcatur,tcnct  Bar.  I.q  conditio,^.  cum 
iti,rf.dccondi.&  dcmonft.  Anchor.  c. 
Rdatum,cxt.dctcfta.&  hancdicitcflc 
cocm opinionclaf  l.quiinftilam.fF.  dc 
ycrb.oblig.  Abb.c.  indicantc,detcfta. 
Andr.Tiraq.  in  trad.dc  priuil  pixcau 
l3E,pnui.56.hcet  ipfc  ncutram  partem 
(cquacur,fcd  cocm  vcram  dicit  Valq. 
dc fucccf  progrcf.lib. ^ .§.2 y.nu  42. 

Idcm  cft,fi  ccclcfi«S.Maria:  rclidu 
fitlcgatum,&  plurcs  fint  ccclcfiaceiuf 
dcm  aominis:Nanquc  tuc  dabicurcc- 
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clcfia:  in  parochix  tcftatorii  exiftenti. 
ita  tcnct  lo.  Andr.&  Imol.d.c.indicait 
te.Bar.d.I.quzconditio,$.fi  &harccft 
cois  &  rcccpta  opinio.vc  rcfcrtCapni 
d.r^  j  I ^.nu  7.Bar.Soc.l.quc condi 
tio,$.cum  ica,in  prm.if.dc  condi.&  de 
monft.Sin  autvtraq^in  eadcm  paro- 
chu  fic^infpicicndumeriCfan  ab  alceru 
tra  obfequia  acceperit,  &  ci  pftabitur: 
Sin  mtnus  ci,quam  iplc  foltcus  mgrc- 
di,vel  paupcriori  fi  rtranquc  vtfitarc 
confucuit,vclvtnquc  fi  fqucpaupcrta 
tc  premantur^  ita  communitcr  tcncri 
dicit  Gomer.d.c  1  i  .nu.i^.& fcq. 

Scd  fi  dcfiipradi&is  dtftmgui  noa 
po$fit,in  dubio  Eps  vni  asfignado  gra- 
tificaripotcrit.itaccnci  Hoft.  &  £>->-• 
fiorcs  d.c.indicanrc  &  hanc  cocm  cC- 
fc  opinionc  dicit  Capra  d.rcg  1 1  nu, 
I  i.Dida.Coua.d.c.idicaiCfdu.  ^  quS- 
nis  tpfcd  iurc  vcri'  cxifttmccdiuidcdu 
lcgatu^qualiter  incer  didasccclcfias. 
6  Siintliccr  ii  rationc  loci  inccrcum  fic 
lcgatum,fauorcp:jr  caufar  valct.vt  fi  tc 
ftator  iusht  monaftcriuin  vcl  ccclctia 
cxtrui  non  cxpriiioloco.  iia  tcnctgt. 
c  no$  quida,  cst.dc  tcfta  .&  ita  coiicr 
tcncri  dicit  Cipra  rcg..i  t  ?  .nu.  1 4.  & 
didaglollatncoitcr  clL*  proba(a  dtcic 
Alc\  Iai.&  Rip.nu.19.1.  tca  ftipulacus. 
.  ^de  /crb  obl  Coaa  c.j.n.it.de  tcfta, 

1  fmt:um  quanio  diccttur  legatHm  e(fc re 
iitiimt. 

2  Le%atU'Tt  an  ■pitiettfr  proptcr  errorem  rn  no 

mine proprio  rei  legat*.&  qmd  m  nomi 
netejlaiorii^nu.i^, 
l  yt  de  corporeconflet  jttfficiunt  diu  demon- 
flrationes. 

5  Qnidfierratumfn  innomine  appellatiuo.  ■ 
Error  in  nomme proprio  pel  appeUai  luo  non 

-pitiat  legatum  nu.6,i,&  9, 
Quid  ft  m  nomine  adieRiuo  ftt  erratum  n  g. 
Si  teflator  legautt  equum  moreUum  cum  ha 
beret  tatum album^valet le^atu  n.n.|o. 

I  No- 
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1  "V^Omtnarim  ouoq;  lcgau  rdtf^qut 
-*-^poflc  Jidtu  cft:&  hoc  fif  qii  cxpri 
mitur  nomcn  proprium,  vcl  appclkti- 
num^fcu  adicdriuu^r^  non  pot  conucni 
rc  nlfi  vni.hanc(iicit  vcriorc  opinionc 
BologJXcrui^par.i.nu.S^.rf.  dclcg.  r. 

«  Scd  cjuJcro,qd  {i  Irgato  nominatim 
rciidtoin  nommc  crratum  fucnt,  nun 
quid  viriabitur  Icgatum  ?  Rcfp.dillin- 
guendum  cfl:Aut  cnim  crror  fit  in  no 
mincproprio,aut  appcllatiuo  .  Primo 
cafii  crrori  nominc  proprio  ipfius  rci 
Icgatar  non  vitiat  lcgatu,li  alias  dccor 
porc  conlU  t,vt  pcr  confinia ,  vcl  quia 
non  hcttcftator  nili  vnum  fundum  . 
ica  ccnct  Bar.l.li  quis  fundi.if.dc  lcg.i. 
&  ibi  Rip  dicithanc  cfic  commuucm 
opinioncm.&:  magis  communcm  dicit 
Alcx.confi.  io8.nu.7,vol.7. 

\  Et  nota,qu6  ad  hoc,vt  dc  corporc  co 
ftctjfufficcrcduasdcmonftrationcs,  q 
corporiconucniunt.ita  tcnct  Bar.l,  t  §. 
fi.tt.dcdotcprarlcg  Alcx.d.confil.&  c6 
munem  dicit  cifc  opinioncm  Mandel. 
Alban.conf.  i  o  nu.4. 

(|  Sin  aut  crror  fit  in  nominc  proprio 
ipfius  tcftatoris,tuc  vitiat  difpofitionc. 
tcx.cftl  fi  C.dch^rcd.infti.&  hacdicit 
cocm  crtc  intclIc6tumRip.d.l. fi  cjuis. 

f      Secundo  C3fu,qn  crratur  in  nomine 
appcllatiuo,vt  fi  lcgi  t  cquus,cu  (it  bos, 
vitiatur  Icgatu.tcx.d.l.  l\  fundi.  &  dicic 
.  coitcr  tcncri  Gomc  varia.rcfij.tom.i, 
c.  I  i.nu.p.Fran  Rip.d.I.fi  in  fundu 

S  Scd  prf  Jida  iniclligc,vt  proccdant, 
nifi  nomcn  proprium  vclappcllatiuum 
habcar  conformitatcm  vcl  affinitatem 
cum  co,in  cjuo  cft  crratum:  tunc  cnim 
non  vitiatur  lcgatum.ita  tcnct  gl.  d.l.fi 
«juisin  fundi.Bar.l.quffitu,$.fi  mihi,lf, 
dc  lcg.  I  &  quod  ita  tcnet  coitcr  ocs  di 
citlaf.d.l.fi  <quisjnu.44.1icctin  contra 
rium  vi Jcatur  incUnarc.  cocm  quoquc 
ibid.dicit  opinionem  Ripa  nu.  29. 

f  Iteintdligcprzdidta,  nifi  rcs  fitprac 
(cns,in  cuius  nomincappcllatiuo  crra- 
tum  cft^&  digtto  Jcmouftrarctur»quia 


tuncquoque  crrornon  viriat;lcgattim. 
ita  tcnct  gl.l.tj  cKtri«fccus,  tf  dc  vcrb. 
oblig  c]uam  communitcr  approbatani 
clTcdicitlar.d.l  li  quis  in  fundi.nu.5  t. 
&  Ripa  nu.t4.Imo.I.cjuotic!i,ff.  dch« 
rcd  infti.  hanc  quoquc  dicit  cocm  cfle 
opinioncui  Gomcz.d.c  1  2.nu.9. 

8  Idcm  dic,li  tcftator  fuit  protcftatus, 
fj»,fub  vocabulo  muli  volcbat  cquum  Ic 
garc.valct.n.lcgatum,licct  in  appcllari 
uonominccrracum  ficita  tenct  gl.  d.I. 
fiqui$.&  cam  communitcr  approbaia 
dicitibilaf  nu.47.&  Ripa  nn.z?. 

9  Sedquidfiin  nominc  adiedino fit 
crratum?Re(p.quod  crror  non  vitiat  Ic 
gatuin.ita  tcnct  gl.d.I  fi  f|uis,qu«cort 
munitcr  rcccpta  cft,vtdicit  Rip.ibid. 

1  o  £x  cjuo  intcrtur.cjuod  li  tcft.^tor  lc* 
garctcc|uum  fuumalbuin,cum  non  ha 
bcrct  nili  cquum  morcIIum,valcrctal6 
Icgatum ,  ijuia  cft  crrhtum  in  nominc 
adcdiuo.ita  tcncc  Ang.Imo.&  Paul  dc 
Caftr.&  fccjuuntiir  Do»5^orcj commii- 
nitcr,vt  fjfctur  Rip.d.l.fi  c{uis,nu.2p. 
Contrarium  lamcn  tcnct  Cyn.&  qui- 
dam  cius  fcquaccs,cju6din  iftis  adicdti 
uis  ita  btuus  vidctur  crror,ficntinap- 
pcIIatiuis.Scd  acommuni  nocft  rccc- 
dcndu,quiacrror  in  coIorc,cft  in  qua 
liiatc,qui  no  vitiai,  dumodo  adicftiuii 
fit  adicdura  proprio  vcl  appcllatio, 

Qu^Po  LXVI. 

LegatS  concipt  poteft  comunflim^  difiunSim 

^altcrnatftid. 
^UernMiMi\(j  plures  resle^entur^an  omnes 

dtbcancur.nu.z.Et  deilarain  adirmati' 

ua^jecus  in  negatHuu. 
^Uernatme/t  pitnibus  legatarijs  reliilum 

ftt,ana(fMaliterdebeatur. 

I  T  Egatomaliquando  ctiam  coninn- 
^(tlim,  ahquando  difiundtim,atiqn 
aUcriuciucconcipitur.Dcprimts  Jub. 

cafib. 


•tnb.dixi infra §.ius  accrcfccndi^vbi  vi 
<ie,quia  matcria  cflampla. 
3      Tcrtio  cafiijdic  quodquandcK);ifta 
altcrnatiuarcfpicit  rcm  Iccatam,  &  al- 
tcrum  tantu  dcbctur.ita  clt  tcx.l.li  cjuis 
fcruum,^.fi  quis  iuIegatus,(F.dcIcg.rj, 
&  ibi  tcnctomncs.  Quam  conclutionc 
tri  intclli^c,  qrialtcrnatiua  fcnfum& 
vcrba  difjungit:Sccus  in  ca,quar  fcnsii 
coniungit.licct  vcrba  diliungat,  prout 
funtfcu  &  fiucdidioues,cjuianon  ftat 
alcernatiue,fcdaugcnt.  ita  intclligitur 
<cx.in  Ifiquis  italcgaucric,ff.deaur.& 
arg.lcga.&  ibi  notat  Bar.&tcncnt  com 
munitcromnesvtdiclf  Fcli.c.  intercjc 
tcras,num.  17.Rjp.num.45.ext.de  rc- 
fcript.Bar.Soc.l.li  is  qui  duccra,$.vtru, 
nu.i.if.dc  reb.dub  Fcrnan.Vafq^cfuc 
<ef  progref^.  tj.na.z  r. 

IntclTigc  ctiam  pra:di(fta  iinalternati 
ua,quxprolata  cft  afhrmatiuc,fccus  rc 
gularitcr,fi  ncgatiucprolata  cflct:  quia 
pro  coniunda  accipictur.Io. And.c.in 
altcrnatiuis,dc  rcg.iur.  &  cft  comunis 
opinio,vt  dioit  Vafcj.d  ^.ly.nu.ii, 

Qiiandoqfaltcrnatiua  pofitacft  iti* 
tcr ^rauatos,&  dic,  vt  dixi  fupra  q.  6 ti 
I   5  C^andoq;!cgitarijsaltcrnatiiic  le- 
gatum  cftVtlidura,^:  tunc  vnicuitj;  a?* 
qualitcr  dcbctur:altcrnatiuacnim  rcfol 
uituri  copiila.  itaeftgl.in  l.^.dcvcrb. 
fig.&  ibi  gl  &  coinmunitcr  Doct.vt  tc 
ftatur  Ant.Gomcz.variar.rcfo  Tom.i. 
C.i2.nu.i7.Q^iodrri  intclligc,  qxiando 
hatrcdi  non  data  cft  cIc(^io:  uhas  no  rc 
(bluituraltcrnatiuain  copulam,fcd  po 
tcft  harrcsfolucrc.cui  vclit  graiilicarf. 
iutcnctgl  &  Bar.I.Titioaut  Scio,  tf. 
dc  lcg.  2 .  &  (cqu  u  n  t  u  r  com  u  ni  tcr  Doc. 
vt  firinat  idcm  Gomcz.d.  loco. 

Qu^f  io  LXVII, 

t  Legata  in  ttflamento  &  ab  intetlato  relin- 
(fMipojJlm. 
*/f»  Ugata  dcbeantm  ex  tefiamento  prxteri 
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tienis  caufa  nuUo.nu.  i . 
Et  tfHtd  in  prdteritione  pofihwnt ««.  j , 
.UHiifi  adieiia  fu  cUujula  (odiciliaris.  wt. 

Legatum  m^tgnum  rumpititr  prMeritione  f$ 
fthHmi,num.f. 

Quidfipiterpbjinatiuitatem  poflhumi/k» 

.  peruixijfet.num.6. 

Qu  dintefiamento  conditofecwidumdifh^ 

fiti-nem  c.cum  e/fes.nu.  7. 
Sitefiamentumprtncipaiiter  fa^um  ftt  ai 

piascaufas.anlegata  reli£2a  ^aleant.nn 

fnc.8* 

QuidintefiAmento  interhberos.nu.$.ttkm 
aipias  cauJ.TS.m.  i  o.&  nu.ti, 

Quid  inteflamento  tmperfeSo  ralione  uolsm 
tatts.nKi  1. 

Quidft  teUjUor  legatarijs  dedit  Ucentiamap 

prxhendendi  pojffeftonem  piopria  auth» 
ritate.nu.i^. 

'  r^I<^i"m  eft ,  quibus  modis  concipi 
••-^'poslintlcgaia.  Scias  nunc  iuxu 
pr^difta^quod  rclinqui  posfintin  te- 
ftamcnto&  ab  intcft.ito,veI  codicillis 
^uo  cafu  tJi  diitinguunt  DodorcsrNi 
aut  loquimur  dciurc  digcftoru,  &  in 
primaiurifprudcntia  antctcmporaVI 
piani,^^i.ri.dclcg.  i.  nonpontcrunt 
ab  intcflfto  rclinqui ,  ita  loquitnr  tcx. 
$.pra|crc-a,infti.dc  fideicom  hxrcd.vt 
dicit  gl.ib^>&  fcquuntur  communitcr 
Dodorcs  vt  tcftaturBolog.d.l.i.num, 
I  J^.Alcia  Iib.6.parcrg.c.  4.  Ftrnand. 
'Vafq.hcct  dubitct,dciucctfcrcat.li.i. 
$.2  7.nu.M4  Inmcdiavcro  luriijsru-  - 
dciitia  &iurc  codicis  linc  dubio  rdin. 
qui  poHiint^nl.d  l.  1  .qiiam  communi- 
tcr  approbaca  dicit  ibiBjlog.  nuaa^. 
Maria.Sc<c  Alci.d.loco.Scd  hodic  poft 
1. 1.&  a  C.  com.dclcga.  indubitarum 

cftfccundumomnc$,vtdicit  Vafq.  m 
d.$.i7.nn.i  J4. 

2      Aducrtc  tri,vt  lcgau  dcbcantur  re^ 

<iuiri,vt  tcftjiucmu  (it  volidu^fccus  in 

icftamctononiurc  fado&  impcrfe- 

do^vtpuiaioncfolcnnKatis.itacft  el. 

I    a  d.^ 
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d.Auth.cx  C2.fi  hanc  cffe  cocm  opinio 
ncm  dicit  Bil.l.  l.  (T.  dc  iurc  codicil.  & 
«onf^pi .vol. j.Viui.com.opin.lib.  i . 
vcrb . hacrcs  coei. Ant.Cabr.lib. 6.com. 
toncl.  conclul.S.  nu.ij.  tScdquxro 
quidn  lcg.ua  (int  i  ccflo  nullo  ob  cam 
prartcritionis,nunquid  lcgita  valcnt? 
Rcfp  lcgata  nihilominus  valcrc.ita  tc- 
nctgl.Auth.cx  caufa.C.  delib.  prjtcr. 
&  ibi  rcquiturBar.&  omncs,vi  icftatur 
Bcncd.Caprain  rcg.5o.nu.  i  j.  laf.d. 
Auth.nu.  i  .Alcx.con  f.  5  ^.nu.  S.Iib.  i . 
&  cocm  dicitopinionc  Parir.confg^. 
fiu. I  j confi.d i.n.i  ^ .li.z.Io.Ccph. 
conf.  s 8 5 . nu.;; p.li.^.lul  Ciar.^.  tcftm, 
<). 5  r.Vill.il.in  com  opi.vcrb.Icgatu.n. 
2 vcrb.tcllainctu^nu.<|f.48.&  51. 

Echarcconclufio  locumhabct  non 
itantum  tn  prancritionchlij  iam  nati. 
fcd  ct  pollhumi^&  non  hot  dubiu  y  qn 
flLcntcr  tadla  cft  pi  ^ccritio,&  tcftator 
clcpofthumo  cc^itautt.  ita  coitcr  tcne 
ti  dicuntprzdidi  Dodorc%  &  Alex, 
cl.Auch.Ccpha.d.conf.n,i6.&plurib. 
.ieq.finautcni  ignorantcr  poi^humus 
cft  pr^tcritHs.muItumvariciocuti  funt 
DaHftorcs^fcd  B»jto.d.Auth.cxiftimat 
lion  lubcrc  locum  difpolirioncm  d, 
Auth.ncc  dcbcri  legata ,  qi^m  magis 
coitcr  probari  dicic  laf  fici^.  Capra 
d.rcg.nu.  1 5.&  20.Cur.Iun.d.^uth. . 
Rip.lfi  vnquam^q.  i  p.nu.^i  .Soc.  lu. 
1.  i.nu.2  7^.ff.dclcg.i.  commune  Cfuo 
que  dicic  &  in  iudicando  tcncndatn 
CIar.$.tcftamcntum,q.  51.  * 

Scd  quidli  in  tcftamcntofitadicdla 
claufula  codicillaris^nuquid  BHo  igno 
rantcr  practcrito  confcrucntur  Icgata? 
Rc/p.variant  mirifice  Doc.  opinioncs 
in  hac quarft.adcoq;  vt  cxfarca  decifio 
nc  opus  clfc  dixcrit  Capra  d.rcg.  &  in 
catoc  funt  fcncenti^^quot  funt  capita, 
TC  dicit  Ro.conC  1 8 1  .nu* i  .altamq; 
profundam  dicit  q.Iaf.d'auth  .£t  Bar.- 
in  d.I.i. ff.de  iurc  codicil.  dicit  ca dau- 
fulam  hoccafuelTc  nullius  inomcnti . 
ctiamii  pcr  vcrba  futuri  tcmporis  fuc- 


rit  conccpca^tdcconfulendo  (cquutuc 
cft  in  cof  2 1 0.&  hanc  dicic  clfc  cocm 
opinioncm  Are.in.conf  24.  coL  i.  & 
confi  fi.coem  quoqucdicit  Soc.cond* 
95.coI.j.voI.4.&magisc6cm&  vcrio 
rc  &  zquior4dicit  Barb.c6f.tfo. 8. cot. 
voI.i.Cur.Iu.d.auth.cx  ca^col.  20. Af- 
flift.fupcr  condi.fol.j  ji.ti.deconde. 
falf  monct.in  confti.lDcip.tcftamcnto 
ru,nu.tf.iftadicita;qtriorcm&  tenedS 
Rui.conf  2.V0.  j.& conf.6.voI.  {.& 
hac  fnia  confulutflccollcgium  Pcruii-' 
finum^dicic  Ang.l.fi.ff.  dciur.  codicil. 
hancquoqucdicrt  cocm  And.  Sicul. 
conf  do.illud.^ufcram  co.d.Iib.2. An. 
Gabri.c.om.concIuf.Ii.^.concIuf.S.nu, 
tf.Ioan.Ccphal.conf  585  .Hb.^.nu.a/» 
cum  pkirib  pcrcumlaudatis. 

Conira  Bar.ver6,qnodcIaufuIa  co- 
dicillari^ndiftindchabcat  cftcduco 
fcruandi  Icgata^non  habito  difcriminc 
icicnti^  vcl  ignorantix^maximc  fi  coi» 
ccpta  lit  vcrba  futuri  tcporiSj  vtputa  (i 
non  valcbit  iurc  tcftamcnti^valeat  iure 
codiciUorUjtenct  idc  Ba«vn  I  qui  filia- 
bus,ft.dc  Icg.  I  .&  in  con/*fadu  cft  talc 
Cucchus:dicitocs  Doiftorcsita  coitcr 
tcncrc.&  lacob.dc  Bduif.qucm  rcfcrt 
Bar.d.I.i.dicii  ocs  Do&ore^fui  tcpo« 
ris ita  fciitirc,  &  coiccr  tcneri  dicit  Ca 
prad.rcg.nu.i7.&  feq.&  n.zi.Sc^j, 
Hanc  dicit  magiscocm  c(fc  opinione 
Alex.d.Auth.nu.  I  4.1af  nu.24.&  cbC, 
50.voI.7.nu.i.dicit  quodfcmper  lcge 
do  &  confulcndo  tcnuerit  ifta  opinio^ 
nem  tan^  magis  cocm ,  &  in  confil. 
ad.nu.  5.V0I.1.  circa  primu'm,&  conHL 
I  2  j.n.io.conf.jo.confi.  j  i  .coli.  jo, 
yol.  d.cocm  quoq;  dicit  Corn.  confil. 
1 5o.voI.j.&c<»nf.58.coI.8.vol.  i.coC 
I  i8.coLfi.rol, 2. &  vchorc dicit  conli, 
I  p  5 .  vol.  I  .ift  am  Quoq;  magts  cocm  di 
cit  Bcrtrand.conf.i^S.voL^  .col.fi.^Pa 
Yif.conH^o.voI.  2.conf.6 1  .vol.  a.conC 
64.voLco.Bcrtr.conf.  I  ^  o.  conf.  1 95, 
yol.  1 .  Coem  quoq;  dicit  Rui.conC  1 9, 
nu.8.hb.5.&  quodlicmagis  cois  opu 

nio 
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nid  mulcts  authorir^tibns  comprobat 
Ccphal  &  confulcndofcquitur  confil. 
585.nu.  41.  idem  dicit  Anto.  Gabrid. 
^.concl.8.nu-8.Quj<l  diccndum  in  ta- 
tararictace?  SancprtmaBarro.opinio 
raagis  iuri  &  «quitati  conlcntanca  eft, 
i  qua  in  iudicando  non  rcctdcrc,  attcn 
to  cjuod  hodic  ucconfuetudinepr^fcr 
Tolutatcm  ctiam  tcftatonim  fcmperab 
Unpcritis  Notarijs  claufula  codicillaris 
teilamctis  adijciatur,&  hanc  hodic  c6- 
munc  clTc  tcftatur  Modcr.Parif  .addit. 
ad  Alcx.d.colil.  2  5.&  ipfc  Alcx.d.c6fil. 
jo.dicic  Bjrt.  opinioncm  tlTe  vcritarc, 
&  gcneralcm,vjgam,.it(j;  inccrt  nn  co- 
gitacioncm^qua:  cx  adiedionc  clauAil^ 
codicillaris  coUigitur ,  non  extendi  ad 
ca,<}ujr  quis  vcrilimihccr  no  ftatuifTet, 
&  laf. d.Auth.nu.4.&  ^.f.dicit  Bar.opi 
oioncm  dlc  ^cju.im  &  tcncndam  ,  &  cj» 
dc  fado  itaFueritiudicatum,idcm  Aic 
xan.conri.^t  .nu.^.vol.  r  .&  nouisfiinc 
amplcftitur  And.G:tl.pra<^.obrcr.ltb. 
a.oLfcr.^!  .nnm.8. 

5  Intclligc  ramcn  hancBarto  opinio- 
ncm,  vc  proccd.ucjuando  lci^ata  cfftnc 
adco  magna,vt  non  cfrc-t  vcrifimilc,pa 
crcm  li  fcuiiirc-c  poOIiumum  fibi  njfci- 
turumjilla  lcgata  FcitTc  rcliduru ,  q.tia 
tuncritpco  rcftamcnropcr  natiuratcm 
pofthumi  rumpitiir  l<gatu,alias  'Vcus  : 
nanc  dicit  c(Tc  communcm  opinioncm 
Alc.tra<^  dc  prscfumpi.  rcg.i.prarfura- 

ptio.  l^: 

6  Idtm  dic  fi  patcr  poft  natiuicatcm 
pofthumi  fiipcruixilTLt  rnnto  ccmporc, 
cjuod  poruidcr  mucare  ct  ftamcutum,fi 
iion  vuluincc  hancfuam  cftc  volunca- 
tcm  .  Quia  ctinc  prarfumicur  voluilTe 
cum  cadem  voIunratcdifccdcre,&  opc 
xabitur  cunc  claufula  codicillarls  con- 
fcruationcm  lccatorum .  ica  dicit  clTe 
communcm  opmioncm  Dcci .  coniil . 
^90.  colum.j. Parif  conf1l.54.volu.  t. 
Contrarium,qu6dclanfula  codicillaris 
hou  opcrciur,ctiam  ft  pater  fupcruixif> 
fctj  cjuod  potuiflct  muurc  maximc  in-* 
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ftituto  cxtranco  tctiult  glo.1. 1  C.dc 
dicil.vbi  Anc;.dicic  itaconfultu  pcr  co. 
filium  Pcrulinum  .  &  hanc  eflTe  comu- 
nem  opinionem  dicit  lo.  Ant  Alexan. 
confil.i  }|.col.i.Barbat.conlil  do.vo- 
lum.i.Soc.conHl  9 {.vol.4. 

7  Quarro  itcm,  quid  in  tcftamcco  coci 
dito  fccundum  difpuiitioncm  c  .  cum 
c(Tes,cxt.dctcfta.  nuncjuid  lcgatapro- 
fana  dcbeancur?  Rcfpon.Vaiianc  Do- 
Aorcs ,  Quibufdam  cxiftimancibus  d. 
c.falrcm  incclligi  dclcgacis  pijs  :  Alij», 
in  corum  dcrogarum  iuri  ciutli  conccn  < 
dcncibus .  Scd  cnmmunis  eft  opinio  in 
tcrris  Imperij,&  iurifdictione  feculari 
lcgcm  feruandam  clTc.  In  ccrrisvcro 
tcmporalis  iurifdidtionis  Ecclcfix  in 
rtroc^;  foro  (cruandam  difpofitioncm 
c.ciim  c(1es,in  lcgatis  adnon  pias  cau- 
fas .  ira  tcncr  loan.Ana  d.  c.cum  cifcs, 
vbi  &  hoc  dicitdcconfuetudinc  ob/cr 
uari,&  ibi  Card.Imol.dicic  hac  cftcco 
muncm  opinioiicm,&  comuncm  dicit 
Soci.conii.2^  j.  Vifa  cocingcntia.Cor 
nc.confll  I  68.in  prarfcnci.vcrii.camcn 
conwnunis  Icdtura.lib.r  .&  conli.597, 
lib..^.  Vbidicic  hanc  ciTi-communem 
lci5lioncm.  In  hoc  vcro  oifincsconue 
niunt  in  rcliihis  ad  pijs  caiifas  vhic^ue 
fufHccrcduos  tcftcs  .  ita  uilcntTirat^. 
in  traft  de  priuil.  pirr  caui^.in  prin. 

8  Std  qiiid  ii  tcftaiv.cntuin  iirprind- 
palitcrfadtum  qtio  ad  pias  coufas  cori 
dttobus  tcftibus  tUK:.;c  Rdatum.dctc 
ftam  .  Vt  cjuia  inftituta  cft  pia  cavla  : 
Nunc]uid  ctia  lccaia  prophana  in  co  rc 
li<ft.i  valcbunc  Rcfpon.  Anfd.dc  Bat. 
c.c|uodclcricis,cxrr.dcfor.  compcr.  tc- 
nct,valcrcctia  rdtfta  nulla  cxcuifi  pic 
tatis .  idcm  tcm  i  Salic.  auth.caiTa,q.  p. 
C.dc  fac.fm.ecclc.Alcx.conft  1 77.V0I. 
2.&  hjnc cflccommuncm  opinioncm 
tcftarurBrun.  inrrada.dc  poicft.cCcf 
fc6i  .  form.  blkn.  ^  i.  laf.  I.hac  coo- 
fultisiima,^.  cx  iirpcrfcdto,numc.  10. 
C.dc  tcftaincii.diccns  icdiUcmicntcin 
alicjucm  uon  legilfc ,  licct  ipfc  ibid.  & 

X    5  inl. 
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in  L  i.Cdc  fac(an.ccc!c.cam  rcprobct 
&  contrariam  opinioncm  vctiorcm  e- 
xi(Kmet,quocl  ctiam  Bru.  fatctur,  &c  vi 
dccwpfcqn^Tiratj.in  trac.dc  priuil.piac 
caufx/  pmi.iio.  Piiorcm  dicit  quoquc 
commuiicCroi.l.rc  coniunfli>n.i <?o. 
'cai"nq;  in  iudicando,&  confulcrido  fc- 
qucndjm,cum  nullus  abcadiffcntiat  , 
licct  ipfequoq;  cam  non  cifc  vcram  af- 
fcrat,communcm  dici:  Couar.d.c.rcla 
tii.nti.2.&  fcquiturquiaprincipalc  tra 
hit  iid  (c  accidciitia. 

9 1: .Qurro  itcin,quid  in  tcft5  intcrlibc- 
rtios,iiunquid  Icg.ita  rclifht  cxtrancis  va 
lebut?Rcfp  fj>  ii6,tcx.d.§  cx  impfcdko. 

la  Scd  quid  li  ui  teflo  intcr  libcros  ad 
pias  caufis  rdidta  funt  ?  Rcfpon.Bal jn 
zuth.hoc  amplius.C.dcfidcic.tcnctta- 
lc  Lgatum  fauorc  pixcaufac  fullincri » 
fcquiturAiig.l. llnlius.tf.de  vuIg.Bar- 
ba.rubr  dc  tcft.  Alcx.conf  106.  vol.2. 
Bocr.  dccif  p^.  num  9.CX  cuius  rclatis 
hanc  cftc  communcm  opinioncin  dicic 
Vafq  de  fucccT.progrcf.$.  i^.niui  j.& 
iubdit  cain  cHc  t:irif>rcm. 

1 1  Qiiarro,qiiid  fi  tcft.imcntum  fit  iin- 
pcrfcCtum  rationcvoluntaiis,  vt  quia 
tcftator  moibo  graui  atfcdus  multa  di 
ipofuit,diccndo/c  vcllc  ita  tcftari,&  vt 
illc  aftus  (blcmnitcr  agcrciuriusfit  vo 
cari  notarium  &  icftes,coram  quibas  il 
la  tcftilicarctur,&  intcrcafatis  ccifit  ? 
Rc(p.  communis  cft  fcntcntia  ctiam  lc 
gata  ad  pias  caufis  hoc  cafu  non  valcrc. 
ita  tcnct  confulcndo  Oldr.conlil.  1 1 9, 
Alber.  d.l.  hac  confultisllma.  §  i\  quis 
autcm.Parif.conf  i^.nu.  1 1.  vol.^.hac 
d  cit  clfccomuncm  opinioncm  Tho. 
Cram.dccif  6  j  .Ruin.conlli.  nu.a  i.& 
fcq.vol.  i.  Dcc.conf.  i  5  9.  communcm 

3uoqiiedicitlaf.conf.  I  5  5.V0I.4.  Paul. 
c  Caft.conf.^o7.vol.i.  Arc  l.fi  is  qui. 
C  dc  1  n o tf,  tcft  .N  ico.Bo  cr . dcci f  9 ^  .& 
ab  hac  fcnceniia  in  praxi  non  cilc  rccc- 
dcndum  dicit  Carol.Ruin.conf  7.  nu, 
8.V01. 3  .Couar.d.c.rcLiium,num.9. 
1  a    Poo(^ccft  acor  volcns  condcrc  tcfta-* 


mcntum  ccepit  coram  tcftibus  difpo.- 
ncrc,  &poftquam  pictatis  caufalegad 
fct.  volcns  alia  dilponcrc,dcccsfit,itaq; 
rcfpcdu  Icpntorum  adpiascaufis  vo^ 
luntas  pcrfoSta  fiiit ,  <eu  quoad  cartera 
Icgata  manfii  impcrfcfta :  qujcro,  an 
pia  lcgata  valcani  ?  Ucfpon.Bar.I.irt  tc- 
ftamcto.ff.de  fidcic.libcr.voluit  cx  hac 
voluntatc  pia  Icgata  dcbcri,&  fcquitur 
Ab . c.  i.not.  ?  .dc  fucccff.  ab  i  n tcft .  Alc. 
d  §.cx  impcrfcdo.&  hanCdicitdfcco- 

.muncm  opinioncm  Dccxonf.i  J9.C0 
liar  d.loco,  nu.  lo. 
I  j  Quarr 6  ctiam ,  fi  rcftator  Icgatarijs 
dcdcrit  liccntiam  apprchcndcndi  pof- 
fcstioncm  propria  authoritatc  ,  nun- 
quid  lcgata  cx  minus  iblcmni  tcftamc- 

.  to  dcbcniur  ?  Rcfpon.  qiiod  fic.  ita  di- 
cit  Citramontanosomncs,&  g}o(C.  tc- 
ncrcBarba.  c.fin.licct  iUcmulca  con- 
tradifputct  ,cxtr.dc{blu.  &  hanccflc 
communcm  opinioncm  onunciac  laf 
l.cum  quis.  C.dc iur.  &  fi€t.  ignor.  & 
l.ncmo.rf.dclcjr.  i.&abcain  iudicado 
non  cftc  rcccdcndum  dicit  ibid.  Alc- 
xand.  candcm  communiccr  approba- 
cam  dicic  Io.Dilo6t.dc  arcc  ccftan.  cic. 
a.caut.j.nutn.^. 

Idcm  dic ,  quando  Icgatarius  posfi- 
dct  lcgatumcxminus  folcinni  tcftamc 
to:  quia  Icgiiimc  rciinct  ctiam  in  foro 
confcicnux^  vt  dixi  fupra^.fucccsfio. 


Qu^io  LXVIIL 


X  yt  le^eta  dehtantw ,  reqn:rif$tr  h^editatis 
ad  tioyftue  ex  teflameittofiue  abintefta- 
to ,  vel  a!m  caufa  fint  rchCta  . 

t  Liniita  mft  m  teliamento  relUJj,abiMte{}at9 
ftnt  rtpetita. 

5  Qkid  fi  tesiator  probibuit  Falcidiam  de  /e* 
gatis  detrahcre . 

^  H^nidialegatis  ad  pias  tanfas, 

Scias 


ItllJ  li 


Llber.§.Legaturn, 


'  CCias cnim  ad  hoc  vt  lcgiti  valeant 
pcti  po^rintjncceflariam  eflc  hac- 
reditatis  aJitionem,adcd  vt  fit  dc  fub 
ftantia,caq;  Jcficicntcdcficiat  lcgatu, 
fiucdebcantur  lccata  cx  tcftamtftoab 
inteftato  incodicilIis,vcl  cxclaufulaco 
diciIUri,vcliliacaufi.iucftgl.l.qui  fi- 
lio,$.  i.Tcrb.codiciUis,ff.  dcharrcd. 
infti.quam  communiccr  ibi  fcquuncar 
Dodores,  vt  dicit  ibi  Sadol.  nu.  r .  Bo- 
log.l.hxc  vcrba.in  prin.nii.5  5,  ft'  delc 
ga.  I  .&  hanc  dicit  c[fc  communc  opi- 
nioncm  AJcx.ibi.&:  Kip.Corn.  conftl, 
87-lib.^  •Dida.Couar.c.  j.n«.?.cxt.dc 
tcfta. Ant.Gomcz.variar.  rcfol.H.i.  ci 
■ia,nn.  I  i.Modcr.tamcn  Parifi.addi. 
ad  Alcx.coC:o<?-vol.2,vcTb.n6  adita, 
dicit  hodicin  praiStica  feruari.ijuod  in 
diftin(ftc  omnia  lcgata  dcbcaatur  hgrc 
ilitatcQonadita.     ••.  .   ■   1  .  :  i 

3  Sed  comrhuncm  opinionem  dic^p-. 
ccdcic,nifi  lcgaca  fucrinc  ab  intcftato 
rcpctiia:co.a.cafu  dcbcnturabinftitu 
to  fi  adiuitifin  aui  non,a  vcnicntib.ab 
intcftato,&  ncnon  aditahfrcditatccr 
tcftamentoiNaculcgata  rcnctiator  ab 
inrcftato,vcnientcs  ab  intcftato  rogati 
Tidctur,vtillafoluani.ititcnct  Bar.d  1. 
f  .C.dc iurccQJici.&  cp  ita  tcnet  coitci- 
Dod.dicit Bcncd  Capra d  rc.ioi. O- 5> 

3  Sed  quid  fi  tcftjtor  prohibuit  falci- 
diadclcgatispoire  dctrahi,nuncjuid  ta 
lia  lcgara  ha:rcditatc  non  adtta  pcr  har 
rcdcm  fcriptiijdcbcncur  ?  Rcfp.  quod 
iic.ita  tcncni  Doc. d.l.ncmo,ft.d.Icg.i. 
&.  ibi  Alcx.nu.io.dicit  hanc  cffcma- 
giscocmopinioncmjoan  Hannib.ibi 
nu.i  97.Bcncd.Caprad.rcg.num.  58. 

4  Quiero  itcm  quid  in  lcgatis  ad  pias 
cauias,nunquid  dcbcantur  harredicatc 
noadita?  Rcfp.tjujeftio  hfcarduacft. 
Bar.l.i.in  rcpc.nu.66.C.dc  SS.  ccclcn 
tcnct  lcgata  pia  dcbcri,ctiam  fi  infticu 
tusnonadicritJiar.rcdiiatcmj&rctjui- 
tur  Abb.cRclatnm^  dctefta.  hanc 
dicit  ciVccommuJicm  opinioncm  laf. 
il.l«i.in  1  Jcd.&in  l.cam  quam  ^nu. 


ap.C.de  fideicom.Fran.Ripa  1.  x  .num, 
<56. ft.de lcg.i.Comuncm  quoq;  dicit 
Alcx.cof  i20.1i.2.  &  in  pradica  (crua 
ri^&  arquiorc  fatciur  Lapus  allcg.io.Vi 
ui.com.opin.vcrb.hfrcdcnoadcuntc, 
Contrariam  fcntcntiam.cjuod  lcga- 
ta  pia,ctia  h^rcJitatc  non  adita,debc» 
tur,tcnctBal.Sal.Iaf.d.l.i.Icft.nu.29. 
vbihanc<j«oq;  dicii  cfi"ccommuncm 
opift  ioncm.idcmfatciurRip.l.  j  .  nu. 
2{j.ft.dc lcg. I  .laf  d.I.cam  quam,Cro. 
1. 1  .nu.  9j. Ant.Nigcr,nu. i  j  a.ft.dc  lc 
ga.  I.&  Arc.ibicL&hanc  veriorcmin 
pup6loiuris  &  fortcrcccptiorcaffcrit 
Fcrnand.Vafq.de  fucccf.progrcf^.  17. 
JIU.24.&  cotraria  opinioiic  coitcr  no 
tcneridicitCro.d.l.i.n.55,facit,quod 
lcges  gcncralitcrloqucntcs  coprchcn- 
dac  ocs  perfonas,omncsq;  caufas  vtcu 
.quc  alijs  in  rcbus  priuilcgiatas,fi  in  ct 
rc,quadcagitur,non  rcpcrianiur  hx~ 
bcrcpeculiarcpriuilcginni^  vt  cft  coia 
ppinio,  pcr  Vafq.ibid. S«rd  fauorc pi^ 
caufa:  a  Bar.opinionc  non  rcccdcrcm, 

Qu^po  LXIX. 

t  bominmm  rciJr^Atje  ipfo  inre  tu-.yfit  in  U- 

2  QltidinlrgatisiacitirdtUis,  (gatarium, 

f  Q/t/d  fi  aii  tcnfusU-^ctKr, 

4  QuidinfatiUntthustt  d  flin^uiturintcr  rcA  . 
les  &  ptrfonales  •pptsfrutlus^tcm  rc.Ht 
qnx  pju  confumunti(r.ume.  6, 

7  Quidfi/jnantitJS  fit  ie^ata. 

8  Et  quid  ft  peciwia  in  arca  Ugttin;  - 

9  */in  dofkiniurn  tranifer,iturin  vntutrfaath 
I  o  Qmd  in  lc^ato  partis  bonofHm-  ( Ugat§* 
\iQuidfttcgeturresinger,ere.  ^ 
I  2  Item  in  iegato  altonutiuo, 

I  j  Item  ft  pluribui  i^ade  res  ftt  legata  in fglidii 

ij^QuidinrealiehalegiXta. 

x^Si  trfiator  i/icc^'t  p(xfcrthere  rem  '&  4A 
prxfcriptionnn  deccffit.poflea  hxres  prd  • 
fcripftt,anftatim  dotrAnium  tranfeat  tntt 

1 5  Qtdd  tn  re  hsredis  legata.  (gataritfm, 

1 7  ilutd  fi  mandatur  hmdivtprc  certc  pre- 

H    4  tl9 
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.  tiovindat, 
1 8  »///x  a  prirno  le^atgrio  legattm  ablqHe  tfs 
d  tionc  trunjcat  in  legatanum, 

1  f^lrci  lc^.itoriim  cffcftm.notanda 
V->C(.iam  v.ilgaris  t-ft  coclulio  ,  q«od 
lcgjix  rci  dominmm  tranlii  ipfo  iurc 
in  Itgaiariiim  tcK.cfl  inl  fiiibij^.  cum 
ieruus,rt.Jclcg.i . 

2  Scdqucroan  harccondufiolocuha 
beat  m  lcgaris  tactt^ &  in  confcqucn- 
tiam  rcIiduPRcfp.t^uarftio  cft  ardua, 
&:  difputaUilis^Bir.m  l.i  .ft.dt  lcg.  i  ,tc 
nct  (j>  non  ir.Tllt  rcfta  via  dnium  &  ip 
foiui  c^fcd  tradui()nc,aui  collitutionc 
lif  rcdisopijs  cl},  liac  opinioncdicit 
cflccocmSoc.iWi.Ripa  nu.55.  Bolog. 
nu.io7.circ.i  fincm,Nigcr.nu.ii  ^ .  Sc 
fcq  Iarn.8s.tadcdicitcli'ec6cm  Alcx- 
J  fcr u  u m  fi 1 1 j , ib i  1,1  fo .  fi .  fF. ilc  k  ga .  I , 
Alcx.l. 46.^.11  duos,ft.dclcg.  \  .hacqno 
cjucdicitcocm  opinioncHyp  Rimi  in 
pri  Jdon.n.iJs^.Pct.aDucn.rcg  110. 
.    Contrarium  vcro.ijuod  ctiam  lega- 

rc  tacitc  llaiim  traftat  dnium,  ttnct 
Imol.  Arc.d.  1. 1  .tf.dc  Icg.i.&  eam  cflc 
cocm  dicuniC-.:ma.tS>:lar.d,!.fcruu,J. 
fi.Scd  prior  magis  c6is,vr  rcllatur  Vi- 
ui.com.opi.Ii.  i  .vcrb.legaiu,vbi  cocor 
dathasopinioncs^vt  dniu  rrasfcratur, 
<jn  rts  tatirt  Icgatacflct  .iptullcgatariu 

J  Quscro  itcm  nunqmd  Itarun  trafcat 
doir.tnium,fi  .ilitui  Itgcturper  tcinpus 
adannunifRclp.cjuodficjlicctanno  fi 
iiito  ad  h»rcdtiM  rcucrtatar.icx.  cft  I. 
fln.C.  dc  Icg.&:  ita  omncs  tcncrc  dicit 
Ant  Nigcrd.l.i.nu.io^.ff.  dclcg.  i . 

4  Scd  qiiid I  fcruitutibus?  Rcfp.tjiiod 
ip/b  lure  rransfcriur  dominium. 

£tha:c  coDclufio  procedit  abfquc 
dubio  in  rtruiuuibus  rrJibus.tex. 1.  li 
partt,^.  I  .tf.(]ucmad.ftr.amii.ita  tcnct 
g!.l.corrupuoncm,C.dc  vfufrud.Bar. 
&  c6iteromncs,d.l.i.nu.6.  &  laf  nu. 
l42.Scd  dubium  cft  in  fcruitutcpcrfo 
nali  vfusfru^lus:Bar.d.l.i.  tcntt  cjuod 
dniu  tranifcraiur  ipfo  iurc,&  haiic  di- 


cit  eflccocm  opinionelaf  ibi.  nu.  yi. 
Bolog.n.  207.&:  nu.i90.Q^amuis  co 
tranum  vdit  Arc.pcr  tcx.l.li  ab  rcde 
ff.fi  vfusfr.pct.ad  qiiam  Icgcm  varic  rc 
fpondcnrDo6.vt  pcrSoc.Tornicl.  & 
Alcia.Scd  non  curandum  hodie  deifta 
a]tcrcationc,quiaIu(hnianusgencrati 
tcr introduxit,  quod  dniii  trann.ar.^ 
liftagcncraluatccotinciur  vfusfrudfj 
&  ita  d  iurc  nouo  Bar.opinio  vtra  cft. 

6  Scd  non  proccdit  harc  communis 
conclufio  in  lcgato  vfusfru^us  caruni 
rerum,quzvfii  confumuntur;quia  cx 
natura  rcium  iftarum  nonpo.cft  traf- 
fcrri  dominiutn,  ncc  conftitut  vfusfru 
&us,nifi  pr2:ftitacautionc,c]u^*ad  ctus 
cflcntiam  cft  ncccflTariaiidco^;  non  pa 
tcft  tranfircdoininium,quta  no  cntis 
nullxsiic  i]ualitatcs,(cdppus  cft  (]u6d 
dcta^o  dciurpccunia,vLl  lus  c.xigcii- 
di,&  pllctMr  cautio,vt  inducatur  vCuC- 
fru^f^us  ita cft  communts  opi:iio,vtdi 
citR:p.d.l.  (.nu.6i  .Bjlog.num,  ^04. 

7  Sed  C]aid  divcndum,  li  quantitxslc» 
gatur?  Rcfp.Communis  c(t  (cntcntia, 
non  transfcrn ipfoiurc,fi(  rci^bviain 
lcgatarium  dominium.ira  tenetgl.l.  j. 
vcrb.in  rcm.C.com.d^  lcg.&:  fcquitur 
Bar.l.omnia,tf.fi  ccrt  pct.(\  quod  ifta 
lit  communis  opinio  diclt  Bolog  d.l. 
1  .If.dc  lcg.i.nu.2  7  6.R.uiocft,  quia 
rcslcgnta  cft!iiccrta,&  ignoratur,quf 
fit  iftapccunia  folucnda,  &.  ca  dcrtium 
corpora  numinorum  lcgaia  ab  iuitio 
vidcntur,quacharrc$  traderc  malucrit, 
&  quod  in  lcgato  gencris  cum  intcn- 
tioncquod  ccrta  quantiias  prarftccur, 
non  tranferacur  dominium,  dicit  com 
niuncm  opinioneBolog.d.I.i.nu.z66. 

8  liiitlligc  tamen,vt  non  proccdat,qn 
lcg.itur  pucunia,quareft  in  arca.iia  tc- 
ncc  Bar.l.omnia,4.fi  ccrc.  pcca.lafo.^t 
omnes  d.l.  i  .vc  ibi  tcftarur  Bolog.  au. 
27  4.quia  tunc  dicitur  fpecics  ccrca. 

9  QMcro  ,  nunqutd  dominium  fta- 
tim  cransferaturin  lcgaco  vniucrfita- 
tii  ?  Rt(p.diftingucadum  cft  ,  aut  lc- 

gatuoa 


^atum  VclfitlcicommifTum  cft  vniucr 
lalc.cotinciis  vniucrdtatcm  bonorum 
tcftatoris  cuoncribus  ipriuSjrdpcdu 
pcrfonar  tcftaiorisj&  tunc  no  transfcr 
tur  Unium,nc(]ue  rcrum  particulariu, 
ncc^,-  iuris  vniucrfalis.ita  tcnctBar^.l. 
.l.ff.iielcg.i  .&  ocs  coucniunt  vt  dicit 
ibi(i.  boiog.n.ad^.Rationcdicit  Bar. 
^uiarcsvcnmiitincofcqucntiam,  fcd 
cam  Dodorcs  communitcr  rcprchcn- 
dunt,vrdicitNigcr.d.I,i.nu.5  i.in  fi. 
Scdpotcft  dici,quod  fidcicommifluin 
'vniucrfalc  cft  ius  oblicjnum,  quo  cafu 
•adtransfcrcndum  dominiura,  nccclla 
riam  cft  b^um  altctius. 

Autlcgatuin  cft  vniucrfitati$,'quar 
non  rcfpicit  tcftatoris  pi  rfona.vt  quia 
lcgaturpcculuim,  prcx,  vcl  hircduas 
fratcrnaaut  maicrna,&  tunc  transfcr- 
tur  domirjiuinabfq;  traditionc.ita  tc- 
nct  Bar.d.l.  I  .&  non  habct  dubitatio- 
ncm  harcconclufioin  vniucrfitatccor 
porum,vt  transfcratur  doininiuin  vni 
ucrfahs  iuris  &  corporum,vt  in  grcgc, 
tjuia  non  conliftiicx  iurc,  vr  icftatur 
Bolog.d.l.j.nu.27i. 

Scd  in  vniucrfitatc  iuriuin  &  corpo 
rum,vt  cft  peculium.diflcniicntes  funt 
Doftonim  fcntcntiaf,fcd  comunis  cft, 
quod  dnium  corporum  tranfcat  non 
vniucriitatis  &  ita  Bar.intclligi  dcbcre 
fccudum  omncj»  modcrnos  dicit  Ant. 
Nigtr.d.l.i.nu.p.licct  contrarium  te- 
ncatBol')g.nu.272*rjtio  cft,  cjuia  hoc 
lcgatu  dicitur  particularc  de  vniuerii- 
taif,licct  cotincat  iura  &  a(^tiones,  cja 
nO  cotinci  rcfpc<ftu  jplonj  icftaioris. 
•  Aut  lcgatum  cft  gci)cralc,&:  rofpicit 
otnniabonacx  intcntionc  tvftatori&, 
&  tunc  cfSciturvcrc  vniuccfalc,()uan- 
cfoaliuf  no  fuftinct  oncra,&  idcm  cft 
diccnduin  cjuod  fiipra  in  pnmo  mcm- 
bro,licctalias  ifta  vcrba ,  rcs  mcas  vcl 
bona  mca,fua  natura  coftauat  vniuer 
iitatcm,nec  coprchcdaiit  iura  &  adtio 
nes,vt  docet  Bar.d.l.  i .  &  cft  -cois  opi- 
niojVi docctBolog.d.ki.Qumc.  26 j. 
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10  Scd  diibium  eft,fi  pars  tantum  bo- 
noruIcgctur,iiunc|uid  ftarim  tranfcat 
dominium?Rcfp.Bar.inl.n6  amplius, 
ft.dc  lcg.i.tcnct,c|uddtransfcraturdo 
minium  antctraditioncm.Scdconira 
riain  ppinioncm  magis  communcm  ef 
fetcftaiur  Alcx.l.fi  cjuisbonorum ,  iii 
fi.lF.dclcg.  i.Ant  Nigcr.d.l.i.n». g6i 
Soc.Iu.n.i2  X.  idcj,-  ^pptcr  inccrtiiudi 
ncm,cum  hxrcs  habctclcitioncm  foU 
uciidi,vcl  rcs  vcl\fti.natioiu,&  fi  traG 
latum  cflct  dnium,  non  poffct  folucre 
arftimationcm  .  Scd  hacc  coit  vidciur 
non  bonis  niii  rationibus,&  Bar. opi- 
nionc  veriorc  dicit  Nigcr  d  l  1  .n.  nj. 

1 1  Qiiarro,c|uid  li  lcgatur  rcs  in  gene- 
rc?Rclp.cju6d  non  rransfcrtur  duium 
nifiUdacIcdto^  ic\  l.ipud  Aufi.liu, 
ft.dc  opt.lcga.Qnfa  in  tali  lcgato  cft  in 
certitudo,cju^  pcr  ootioncin  &  dcdara 
tioncm  lcgatarij  cft  dcclaranda.  cuin 
Bir.tranfcunt  ocs,vidicu  Niccrd.l.  f , 
nu  TOJ.&  hoclcgatum  non  tftgcnc- 
ralc.qt.iiaalias  totum  gcnus  dcbcrttur. 

I  2  Scd  cjuid  111  lcgato  altcrnaiiuo  ,  vt 
qi  iaplurcsrcs  lcgantur  altcrnatiuc  ? 
Kcfp.cjuod  non  trasfcrtur  doniiniuin 
antcclcdioncm.tex  l.huuifinodi,ft.dc 
lcga.  I .  &  cft  commtinis  opinfo  ctiam 
inlcgato  tacitc  alicrnaiiuo,  vt  dicit 
Rtp.d.Li  .nu.56. 

Qiiid  auicm  fipluribus  eadcm  tcp^ 
fit  lcgJta  in  fohd«im,(]uo  cafii  vnusde 
bct  habcrc  ran,a!tcr  xftimationcm.& 
ita  cft  altcrnatiua  in  lcgatari js  ?  Rcfp. 
Bar.l.fiplinibu$,rt.delcg.i.tenci,cjiiod 
dominuim  cft  apud  nulluin  proptt rin  • 
ccrtitudincm,  &  cft  comuius  opmio, 
vt  dicit  Ant.N^gcr  nu.io^.I.  i.ff.dele 
ga.  i.Krnand.Var<}.dc fucccfprogrtC 
$.2^.nu.i  I  .lib.t. 

J4  Quscro,  nunqnid  rc  alicna  Icgata 
tranfcat  dominium  abftTiic  tradiiione? 
Refpon.quod  nonjicct  cniinlcgatum 
valcat  vt  dixi  fupra  <j.i  4.  Tamcn  non 
potcft  iransfcrri  dominium,c|uod  tc- 
lUtor  non  habuit :  Naaiid  cniodno- 

ftrum 
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Hrum  cft^non  potcft  priuatiis  finc  no 
ftra  voluntatc  transfcrrc :  Idco  h^rcs 
dct  cracre  &  tra(icrc,,&  li  non  vult  do 
minus  vcn<lcre,vcl  pro  maiori  pr^tio, 
fufpcnditur  lcgatum  ,  doncc  domi- 
nus  vcl  vcndai  proiufto  prctio.  ita  ic- 
nct  gl.l.i.fic  j*C.com.dclcg.&  in  hoc 
omnu  coriucniunr,vtdicit  Bolognct, 
ill.l.nu,r99.ff.dclcg  i.&commun6 
cffc  opinioncm.tcftaturFetnan.Vaiq, 
dcfucccfcrcat.^.  i7.nu.  1 17.inf1n.Et 
iiocpro(?tditctiamfiintcrucnit  prar« 
fcniia  domlni  ipfius  f  ci  lcgat^.qui  cou 
{cntiai4ia tcnct  Angcl.  l.i.C.com  dc 
Jfg  c)i\iatalis  coDfcnfus  non  fufficit,& 
lunc  (cntcntiarn  fcquunturcommuni,  f 
tcr  ^Q^^orcs.vttcftatur  Bolog.  d.!.  lu 
uu.300.Nam  in  cftcAu  lcgat  rcmalic 
nam,&  dominus  confcnticndo  no.po 
tcft  facctc,quin  (itlcgatuin  rci  alicn^. 

1 5  Scd  ponc.tcftator  inccpit  pra:fcti^ 
/•c  rcm  aliquam,&  antc  prilcripti.oiTe 
cpmplctam  riia  funi5tuscft,poftca  h« 
Tc$prasfi:ripfit,nunquidacquifiio  do- 
-Diinio  rci  alicnx  lUud  dominium  fta-t 
lim  poft  acquifitioncm  tranfibit  in  le- 
gatavium^  Rcfp.Dlucrfaefunt  fcnicn 
tiar>fcd  rcCcptior  cft,quod  iiciia  tcnct 
Alp9t.d:l.upcTgl.l.  I  .$.ti.i  gl.fi.tf.dcco, 
per  qucm  fa6t.&  hocouincs  compro- 
barcdicit  Ant  Nigcr^nu.iCi?.  d  l.i. 

■  Itcm  dic  prjcdicta  proccdcrc  ctiam 
in  rc  ipfnis  h2rcdisjcgata,licct.  n.lc- 
gatuvalcat.s  q.i^.Tn  no  trasfcrturdo 
mioiu.itatcnct  Bar.l  hr.lis,tf.dckg.i. 
icitaompcs  trSfircdicit  Nigcr  d.  i.l. 

J7    Qu^croacmjfi  tcftatorlcgat  «ilic^i, 
,vt  rcs  <.i  vcndatur  ccrto prciio pcr  hap- 
.jTcdcm.,nunquid  ftatim  transfcratur 
t^niiiiuAP?  )^cfp  J5ar.l.yxorcm,$  .agri 
piagam,  tcnct,  qu6dc>ffcrcntclcgata- 
.  tio  prctium,ycl  fadta  vcditionc  ftatiin , 
..  jransfcratur  dominium  injlcgatariufn 

rinctraditiohc.&  fcquiturlaC  1. 
^^Jciuf.^.mcrDinillc.ft.dclcg.i. 
....  Scd  contrariam  fcntcntiam  quod 
_jion  transfcratur  abfquc  hxrcdis  fado 


amplc<5^iturImol.d  $.mcminiffe,&  cl 
dicit  ibi  communcm  effc  Alcx.  &  laf. 
nu.i  2(5.Pct.aDucn.in  trad.rcg.rcg. 
aio.Ampl.  r^Scd  priorcm  fequitur. 
&  Bar.opinioncm  coitcr  cffc  rcproba 
tam  dicitBolog.d.l.i.nu.?o^.Q|uiatc 
ftator  non  dixit  vt  rcs  fit  lcgatarij,fcd 
vtrcndcrctur.Potcft  tamcii  conftitue 
Te  hzrcdcm  in  mora  quo  ad  fru&u» 
intcrim  pcrccptos. 
18  Pra:tcrcaquxro,fiaprimo  lceata^ 
jrio  alijIcgctur,nunquid  ius,aut  doini 
nium  in  fccundum  Itgatarium  trafeac 
ipfo  iurc?  Rcfp.Diifcatiuntintcrprc- 
tcs^Bar.d.l.  i .nu.S.tcrtia  rcg.  tcnct,«j» 
non  tranjfcratur  ipfo  iurc,nifi  fada  rc 
ilituticnc,aut  c csUonc  a  primo  lcgata 
.rio,qucm  ibi  plurcs  fcquuntur,&  ma- 
giscommuncm  cflc  opinioncm  dicit 
Soci.Iu.d.L  I  .nu.  23  ^Qiiia  cftcni  duo 
domini  in  fc>lidum,qupd  cft  inconuc» 
nicns,im6  cftct  inucilc  in  p/-iino. 

Scd  contrarium  tcnct  gU.  i  .C.  com, 
dclcga.quod  fcilicct  tranfcat ftaiim  in 
primum,&  poftca  in  fecundum  in  con 
tincnti.&  hanc  dicii  cominiincm  opi- 
nionco)  Ant.Nigcr>.d.l.  i  .num.40  & 
Bolog.nu.21 1.  qux  opinii) probatur 
P  tcx.l.i  $.&hjcdifpofuimus.C.5:oai. 
dcilega.vbi  dicitur,cp  c.xlcgaio  ilcga- 
tario  rclido  compcm  rci  vcndi^atio  : 
■crgo  transfcrtur  dominium.Quaropi- 
nio  vcrior  vidctur,quia  (ecundus  lcga 
tarius  cft  macis  dilc<:ius,  &  in  illo  dc- 
bct  rcfidcrcdominiu&foitius  domi- 
niu  dct  trasfcrri  in  jTccijidu  quam  pri- 
mu,cu.dc  mcdio  no  habcatur  r6,&  do 
roiuiu  poicft  iransfcrri  dcyuo  adaliu. 

QuAjltO  LXX. 

I T  Dommkm  an  tramfer^twa  ditm9rtis  te- 
4  Jiatvris,peladitxh£reditatis. 
2       irmnediati  vd  mcdiati  ftr  pmim 
trafisfirfitiir. 

luxta 
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I  T Vxu  pracdiAa  ejuatro :  Ouanclo  traf 
"^rrratiir  dominium  ,  an  ilatim  poft 
mortem  tcftatori$,an  vcro  pbft  aditio 
licm?Rcrp.trcs  funt  opinioncs:Quida 
&  primi  cxiftimant  iUtim  a  dic  iitor- 
tis  tcftatoris  transfcrri :  Qu^idam  vcro 
4  die  aditfonis:Tcrtij,  cjuod  ncc  antc, 
nccpoft  aditioncm  transfcratur^  ncc 
in  hf  rcdcm,ncc  Icgatarium,fcd  ftct  io 
fufpcnfb  vfqucad  acccptationcm ,  vel 
rcpudiationcm.vt  fi  acccptct,retr6  fin 
gatur  fuiircdominuSjlln  rcpudict, ha: 
rcs  fuiffc  dominus  fingatur,  vcrunta- 
■men  fccundaopinio,  quod  tran&fcra-  ■ 
tura  dicadiiarhaercditatis  ctiam  antc 
acccptationcm  ,  communitcr  rcccpta 
&  approbata  cft,vt  tcftatur  Aicx.I.li  ti 
bi,^.cum  fcruus,tf.dclcg.  i,^oIog.  d. 
Ki.nu.zSo.ticctpoftca  logatarius  fin  • 
gatur  rctro  fuiflcdominus  ahinortc  tc 
ftatoris,&  itafidc  hccdominiu  antc 

1  Scd  nunquid  dominium  immcdia- 
te  tranfibit  in  lcgataritim,an  vcro  pri 
mum  in  hxrcdcm  adcuntcm,&  poftca 
pcr  harrcdem  in  lcgatarium  ?  llcfppn. 
Cois  cft  opinii>,cjuod  immcdiatciraa 
fcat  in  lcgatarium  ,  nulla  acc|uilitione 
fafta  in  harrcdcm.tcxt.crt  l.aTitio,  ff. 
dc  fur.&  contrari.im  fcntcntiam  com 
munitcr  cflc  rcprobatam  dicit  Alcx.l, 
jo.nu.i.ft' dc  lcg,  I .  &  hancdicit  clfc 
communcmopinioacm  Bolog.^.l,^i^  ^ 
nu.i^j.Licct.n.  hpxs,  pcradi^oqcm 
acquiratv>mnii,qu«  funt  in  hojrcdita 
tc,t|uoad  dominium  ciiulc,&:  rc/j)cdu 
ipfius  nunquain,fucrith£rcdis. 

Qu.ii(}io  LXXI. 

^nfruSlus  dcbcuntur&  d  ^uo  tempore. 

QVxro  itc,an  frud^us  ctiamnci  lc- 
gatat  dcbcantur,&  a  cjuo  ti>c?Rc- 
fp.haec  pulchra  cft  Qi!a:ftio,&  fxpcco- 
tingir,circa  cjua  diftingucndi  funt  ca- 
fus.  Aut.n.cjuzritur  antc  mor(e  tcfta- 


toris ,  &  tunc  fru  Aus  n6n  dcbenxar. 
tex.I.qujtfitum, tf.de  lcg.i.Qu^ia  rdidhi 
in  tcftamcnto  hon  capiimt  vircs ,  nifi 
poft  mortc  teftatoris,&  no  eft  dc  mc- ; 
tc  tcft.Atoris,rj»  volucrit  feobli^re,  & 
hocno  habctdubium  fi  fimplicitcr  rc- 
liquit  tcftitor,(ccus  fi  rclicjuit  rc  cum 
commodis,  c^iiia  hoc  cafu  ctiam  dcbcn 
tiirfrudusin  vita  tcftatoris.  itatcnet* 
gl.I.Lucius.vcrb.commodis,  ft.  dc  leg.  i 
I.  &  fcquitur  Bar.Alcx. laf.  &  alij.  &  i 
hanc  cllccommuncm  opinionem  di- > 
citGomc.varia.rcfo.Tim.i.c.  i  x.n.^. 

Autpoft  mortctcrtatoris,  &  tunc 
an  antcadira  h;trcditatcfrudus  rci  te 
gjti  dcbcatur,diuerf^  funt  fniar:Nain  • 
tjucquod  frudius  pcrccptiantc  adita  . 
h^icdiiatc  nodcbcaturtcnctgl  I.H^rc 
nius,ft.dcvfiir.&  hac  dicit  cllc  cocm 
opinionc  Alcx.I.fitibi  h6,$.cu.fcruus. 
nu.6.fubdcrtSabcanon  dlt  rcccdcdu. 
ff.dcfcg.  I  &  in  l.ttdcicomifTum,  tf.aJ 
Trcb.I.cu  Sylla.nu. t. Vbi  magis  coctn 
dicitC.dc  his  qmb.vtindig.Io.Dilcc. 
trad.dcartctcrtand.ti  6.cau.i  i.Fcr- 
nand.Vafcj.dcfucccf.progrcf.kb  j.  ^ 
ay.rtu.  1 1  &  de  fucccf.crca.|.  17. li.  i. 
nu.i  15  .Io.Ccpk1.conn49.nu.  9.  liccci 
cnim  adiiio  rc^rotcahatur:Tamen  id 
proccdii  rcfpc^ta  hjrcdis.non  aliortt,  • 
.  Contr.ina  fcntcntiam  icnct  gl.  l.cp  fcr 
uus,  ft.dcleg.t  &  fequitBar.Lfcruolc 
g4to,ff.dc  lcg.i.  &  hacdl^t  cflccocin 
laf  d.l.lcr^io.Cor.l.fi.  C.dc  vfufr*lcg. 
&migisc6cni  dicitAlcx.l.ficjuis  bo- 
noru^nu.i  .if.dclcg.  i.Scdpriore  ma- 
gis  cocm  dicit  Gomc.d.c.  1  z.nu.^  .li- 
cct  ipfe  hac  affirmatiua  fcc^uat,  diccns 
<j>  tcncret  l  iudicando  &  c6fulcdo,qHi 
&  venslima  laudat  Soarcz  i  reccp,  sct, 
Thcfiuro,verb.lcgatu.  &  mihipucct; 
Qn^onia  truiSt'  rci  doir.iniu  fecuti  iiit^ 
cpciniC  poftadita  ivrdiutc  Ccmj^  lcga. 
tari j  fuiffc  a  n.ortc  tcftatoris  vidcri  t]i^ 
^c.dixim*  &  coicqucicr  oitox];  fruft"* 
Intclligc  taincu  prxdii!a,\t  procc 
dant  tantum  ia  frucabus  pcrvcptiu 
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illoscnim  rcftitucrc  tcnctur  hxrcsrSc- 
ois  in  pcrctpicndis,  dc  quibus  no  tenc 
tur.niti  a  tcmporc  morx.iiacft  cois  o- 
>into,vi  dicit  Corn.d.l.fi.  C  dc  vfufr. 
.cg.vt  rcfcrt  Vaft^  dc  fucccf.crca  1 7. 
numc.  1 .QiJJCopinioproccdit,nift 
futrit  in  mora  hxrcs:Nam  poft  mora 
indiftindc  tenctur  tam  dc  pcrccptis, 
ouampcrcipicndis  .  itatcnct  gl.d.l.qi  f 
litum,&  hanccflccommuncm  opinio- 
ncm  dicit  Corn.d.l.fi. Vafc^.d.nu.  1 1 
Gomci  d.c.i2.nu.^. 

Idcm  dic  in  vfuris:cas  cnim  nifi  poft 
moram  folucrc  non  tcnctur.tcx.l.in  mi 
norum,tt' Huib.cauf.ni  intcg  rcft.non 
eft  ncctf 'i:cjuoditac6itcrunci  Doc 
dicitBolog.d  l.i.na.  1  ??.  ff.  dclcg.i. 

Scias  cr,quod  pr^dida  omnia  procc 
dunt  in  lcgaia  rc  in  fpccic  &  propria  tc 
ftatori$,qno cifii  fupradixi  dominium 
iransfcrri.  Sccus  vcro  cft  fi  rcs  in  gc- 
nerc,vclctiamalicnal<.gatafit  :  Nam- 
quc  tunc  frudus  non  dcbcntur ,  nifi  a 
tcmporemor?:Quiadtiium  no  tranf- 
fcrtur  in  tali  rclcgata.vt  dixi  q  prxcc- 
dCTtt.nw.r4.tcx.tftl.fi.  C.  dc  vfur.& 
frutt.rcileg.ibi  gl.&  fcqunntur  coitcr 
Dod.vtdicit-Gomc.d.c.i  i.nu. it. 

Idem  eft  fi  lcgaia  fit  pars  bonorum, 
Td  quora:QuiaVruaus  dcbcntur  tan- 
tu  a  tcmporc  morx.tcx  1.  fi  quis  bono- 
r(i,lF.dclcg.  1  .&  hac  dicit  ibi  cflc  cocm 
opinioncm  Alcx.nu.i  .&  I.n6  amplius, 
<.Cttmbonorum,ni!.i  ff.  Jc kg.  i  .Go- 
mcz.d.c.ii.nu.  ii.Ratio  diucrfitaiis 
cft,quiainlcgaro  particulari  dominiu 
traulit  in  lcgat.*rium  a  temporc  aditar 
h3r  cditatis:Sccusinlcpto  partis  bo- 
ilorum,<\uia  non  tranlK,mfi  a  ttmporc 
tolig^iattonis  &  iradiiionis,  fccimdum 
niagis  communc-m,dc  quo  quxft.  pcc. 

Qu^Jlio  LXXI. 
s  y  kt  H  ^  Ki 

1  jiw  mmt(  m  vei  dimimttio  UgaU  ad  qmm 


i  Ugaia  t.mphUeuff,  ad  qnem  (^e&et  doim* 
nium  dire^umpoftea  aequifttum. 

l  /^Vxronunquidaugmcntu  fiuc  <y 
V^rc»  Iccaix  acccsfit,  ad  lcgatarium 
fpeacc  ?  Rcfp.Quod  fi  rcs  lcgata  cft  tc 
Itatoris  ^pria,quod  ci  accesfit,  ccdit  lc 
gatario.ita  cft  tcx.l.fi  chorus,$.arca,fl£, 
dc  lcg. J.&  ibi  tcnct  Bar.«c  cft  c6i$  opi 
nio,vt  tcftaturlafl.fi  cx  toto,ff.dclcg. 
i.Gomcz.d.c.j2.nu.l6.1ib.i.varia.  rc 
folut.FcrnandVafq.de  fucccf.crcat.  §, 

lo.nu-i^x. 

t  Idc  dic  in  co,cj»  rci  lcgatx  dcccsfit:id 
.n.hxrcs  prxftarc  no  tcnctur.  ita  tcnct 
Bar.&  coitcr  fcquuntur  Do^torcs  1.  fcr 
uum  filij,$.fi  arcx.flP.dc lcg.',! . vt  tefta- 
tur  ibi  Alcx. &  laf Gome. d.c. i  a .n.  i <$. 

j  Scd  quxro,quis  lcgauit  Emphitcu- 
fin,poftetacqinfiuit  dircdum  diiium, 
Nnnquidilludctiam  ccdat  lcgatario? 
Rcfp.qudd  non,&  cft  communis  <>pi- 
nio,vtalfcrit  laf.l.  1  .Fra.Burfa.confi  6. 
nu.s.vol. i.caraiionc.quiacft  ^d prin 
ci^)alcpcr  fc  no  acccfforiu  ad  aliud,im6 
dignius  &  vtilcdonunium  abforbcof. 

Qu.zllio  LXX/f. 

i  Le^at»  rei  alienx  eui&o,  an  legatatius  agat 
de  euiClione.diflinfWTitr  m*.  2 . 

^  Legatariu  t  ut  de  eurdtone  pofjit  a^ere^neiej 
Je  eH  9t  dcnuncittUtemantt  Litis  cvnte 
(iationem, 

4  ^n  lrgat(nws  pcffitfetere  >f  hsres  cauea 

de  tmdione,^  quando.nu,^. 
6  Lagatum  rei Clum  pni  ex  coh<(redibus  coiiiJ 
Hn^ietancatur^an  coharcdes  teneantur 
de  em£iione.&  amptiatur  nu.'j.& 
Ty  Egularc<;ft  ,lcgalo  rci  alicnx  rtli- 
Xv6to  &  tradito,  Ugatarium  no  pcf 
fc  ngcre  contra  hircdcm  dc  euiflionc. 
gl.&  Bar.l.fi  domus,J.fi  dccuidionc. 

tt.dc  lce.l. 

•  Qux 


*  Quattamcnconclufioproccditinlc 
cato  in  fpccic^fccus  fi  in  gcncrc  confi- 
ltat:tunc  cnim  hatrcs  dc  cuidionc  tc- 
nctur.itacft  tcx.l.fi  a  fubftituto,^  hx- 
rcsjff.dclcg. i.hanc dicit cflc  commu- 
ncm  opinioncm  Bcncdid.  Capra  rcg, 
I07.nu.j.  Obligatuscnim  in  gcncrc 
tcnctur  rcra  accimctis  faccrc,iuxta  c6- 
munc  dodrina,dc  qua  p  Alcx.d.^.hfs. 

B  Et  fciaSjVt  lcgatarius  contra  hxrc- 
dcm  dc  cuidionc  rci  lcgatar  agcrc  pof. 
fit^quoniam  dclucro  ccrtai,  ncccflc  cf 
fc,vt  ci  litcm  motam  anichtis  contcfta 
tioncm  dcnucict,vt  vcniat  ad  fc  dcfcfi- 
dcndum.iiatcnct  gl  l.fi  rcm,$.fi.ff.  dc 
cuid.&  communitcr  tcncri  dicit  idcm 
Caprad.rcg.nu.25. 

4  Sed  nunquid  potcft  lcg.itarius  pctc 
re,vt  caucatur  dc  cuidionc  ?  Rcfp. 
fic,tcx.cft  d.^.dccuidionc,  &  hoc  pro 
ccdit,vt  ctiamfi  rcs  lcgata  cxtraiudicia 
tradita,  &  cuida  fit.lcgatarius  tamcn 
nihilominus  pctcndo  rcm  cx  tcftamc 
to  ^oslit  cautioncm  confcqui :  Quja 
cjuoadconfccjucndjm  cautioncm  no 
fubiata  cft  n&io  cx  tcftamcto,  Ucet  rcs 
legata  fit  pracftita.  lunc  dicit  commu^ 
ne  cfleopinione  Alcx.^.  dc  cuictioiic 

5  Scd  poiK',!i;gAt.irtu$ha:rcdciu  rccu- 
/antcmfolucrclcg.itum,in  iusvocdt,la 
ta  cft  fcntcntia  in  lcgatarij  fauojrem  & 
pneftira  lcgatario  ciutio,poftca  rcs  lc- 
gata  a  tcriio cuincitur, nuntjUid  Icga- 
tanus  adiouc  ciiam  cx  tcftamento  pof 
fit  agtrc  contra  l^xrcdcm  proptcv  cui- 
ftioncni?Rcfp.Conimunis  cft  opinio> 
quodlic,vtdicit  AIcx.d.$.  dc  cuidio< 
nc,num.4.  gl.ibi.Quja  cautio  dc 
niidionc,qu^  taiic,uam  acccfloria  prj 
ftita  fuit  per  hafrcdem,non  nouat  pri- 
main  adioncin  cxtcftanicnto, 

Qnero  ctiam.tcftator  Facii  legatum 
vni  cx  hircdibus  coniundtis,  li  cuinca 
tur,nnnquidcoha:rcdcsarqucconiun- 
fii  tcncaniur  cuictioncm  pr^ftare^Rc 
fpon.cjiiod  non.tcx.eft  l.cum  alicnam 
C.dc  Uga.&  tbi  cx  fcafu  omuium  tra- 


Ijber.  §.Legatum. 


141 

ditArct.Albcr.nu.^.Paul.  dcCaft.& 
Akx.nu./.SaLdicens  tencturaboi- 
bus  ta  vltramontanis,^  citramotanis, 
&  coI.fi. ita  coitcr  tencri,  &c  cocm  clTc 
opinionem  affcrit  Cor.nu.  6.  Eandcm 
dicit  clfc  cocm  Gafpar  Cabal. trad.  de 
euid  $.4.nu.a2.&  nu.ij.Mcnoch.dc 
arbitr.iudic.c].lib.2.cafu  i^d.Fcrnan. 
V.ifq.dcfucccfcrca.$.  ij.nu.  ^7.  cum 
fcq.vbi  dicit  ica  comunitcr  intclligi  I. 
cum  paicr,$.cuidis,fF.  dclcg.x.  liorg. 
Caual.traft.de  vfufr.muhcr.  nu.  loi. 
&  iOj.Fran.Burfa.conf  j.nu. 5. &  24. 
Quia  coharres  coniunftus  non  gaudct 
priuilcgio  aliquo  contra  coh^rcde  con 
iunftii,quia  cuida  fibi  prxlcgata  partc 
manctharrcditatisportio,  quacocctus 
eifcdct.dixi  s  q.i^.ita  dcclarabis. 

7  Ei  harcconclufioproccdit  indiftin- 
dc^fiucfcicntcr  fiueignorantcr  rc  alic 
nam  lcgaucrit  teftator  coniundo  ab 
alio  coniundo.gIo.&  omncs  prxdidi 
Doftorcs  dc  coi  actcftates  d.l.cumalie 
nam,vt  dicit  Burfa.d.conf  3.nu."j. 

8  Notatamcn,quando  diuifa  cft  hat- 
rcditaspcr  ipfum  tcftatorem:quod  tuc 
tcncntur  cohxrcdes  pro  rc  alicri  cui-» 
da,Cikcopccxccptioms,cu  ipfa  diui- 
Ik)  vim  fpccijhslcgati  habcat.  Secus  (\ 
bona  mtcr  ipfos  ha:rcdcs  diuidant:tuc 
.n.cuidioiurcadionis  dcbttita  tcnct 
gl.d.$  cuidio.c6cm  dicitCabal  d.trac. 
^.4.nu.5  I .  Vafq.d.$. 2  i .nu.4 j .Burfa. 
d.conf  5.nu.28.&conf.5.nu.i9, 

Scd  quid  fi  coharrcdi  lcgata  fit  res  al 
tcrihypothccata  vd  pignorata?Rcfp.^ 
ncc  tunc  cohxres  dccuidionc  tcnetur 
ncc  dida  rcni  rcdiracrealtcri  cohzre- 
di.iia  excoi  rcftrt  Vafq.dJoco,Bur6. 
c6C6.n.i5.&  harcnotaad  didtiTq.iy. 

Qu^mo  Lxxini. 

s      M  M  U  \1 

1  Qujt  adiones  compctani  pro  legatis, 

2  Qitomodo  a£l:o  perjonal, s  cum  rei  "pendica- 

tionc  &  hypotbecaria  eoHCumre  pofiiu 
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3  DfcUratur  auomodo  ex  te/iantento  a^i  pof- 

fumcafibus,quibHi  iffo  iwre  tramfcrtnr 
dominitm. 

4  %ACiio  pcrforiaUf  an  competat  pro  legatis  in 

codutUis  rdiflis. 

5  fc/f « compeut perjortalis  pro  legatis  rupto  te 

flamento  prdteritione  jiiii. 

6  ^nperfonalis  ailio  (ompetatpro  iegatist 

tfndtconferHantur  coniuniiis  perjonisex 
ediSo  prsloris, 

7  w<  «  conrpetat/t  quis  omijfa  cauja  teflamen 

ti  aO  tnlt/iato  fuccedat. 
S  Quid  in  kg(Uo  ad  vtHitatem  &  honorem  te 

flatorisrelitioi 
f  Quid  rtem  in  IrgatiSjffC Jttflinentur  iure  (Pe 

ciali. 

I  /^Varroquara^lioncscopctanrpro 
^^lcgatis  ^  f>dcic6misfis?Rc(p.tri- 
bus  aftionibus  pro  confcqucndo  lcga- 
to  agi  polVc,aftione  perfbnali,  rei  vcn- 
dicacione,&  hypothccaria.ita  tradunt 
Dodorcs  coirer  vt  dicit  Alc  l.pccunif , 
Ycrbu  in  gl.adtioncs  ,ff.  dc  vcrb.  fignif. 
licetipfc  hanc  fcntcnriam  impiiti;nct , 
fcd  ab  ca  rcccdcdum  non  eflcdicjt  Bcr 
nard.Trottus  addit.ad  Ripam  1. 1  .nu. 
^S.ft.deicg. I.&  communem  dicit  lo 
(cph.Ludo.dccif.2  j  Pcrulln.cauf.n.  j. 

a  Scd  dubium  oriiur,i]uomodoper(b 
nalis  aftio  cum  rci  vcndicationc  &  hy 
pothccariaposfit  concurrcre,  cum  rci 
vcndicaiio  pr^fupponatqucm  diium, 
aftiopcrfonalisauicm  compctat  adda 
dum,&  ita  contrarium  pracfupponat , 
agcntcm.f.non  cflc  dnum  ?  Rcfp.Bar. 
d.l.  i.tcnct,  quod  ha*  aftioncs  concur 
rantoriginc,  fcd  non  cxcrcitio  ,  quia 
vna  cltedta^aiia  tbllitur,itaq;  impcdttar 
^mu!aiio,&  hicc  cft  comunis  opinio, 
vt  dicit  Anion.Nigcr  ibid.num.  15  5. 

3  Scd  quo  poted  agi  cx  tc/lamcnto  in 
calibus,quib.ipfo  lurc  transfcrturdo- 
miniutn,cum  ncmo  rcm  fuam  condi- 
ccrcposlit^Rcfp.varicfcntiunt  Dofio 
rcs,  fcd  cois  cft  opinio  gl.in  §.  noftra, 
iQfticdelcga.quod  agitur  adionc  pcr 


fonaliexteftoadhocvttradatur  pof- 
fesfio  vel  prarftctur  rcs,non  autcm  ad 
dadu.  Qma  alias  legatarius  petcret  rjf 
habec.Cum  ifta  opinionc  oes  Do(5^o- 
rcs  tranfircdicit  Ant.Nigcrd.l.i .  nn. 
I  J4.&  comuncm  dicit  opinioncGo- 
mcz.varia.rcfbl  lib.i  .c.i  2.nu.7. 
4  £t  hxc  communis  quidcm  proccdic 
in  Icgatis  ex  teftamcnto  rcli&is,  vt  fir 
mat  ctiam  Bolog  d.l.  i.num.  xip.Sed 
quzro,quid  fi  icgata  rclida  fint  in  co« 
dicillis,iiunquid  compctat  a(f^io  pcr(b 
naiis?Rcfp.  autloquimur  in  codtcillis 
tcftamcnio  confirmatis ,  &  idcm  cft, 
quod  in  teftamcnco,  fiuc  cxprefsc  fiuc 
tacitclintconfirmati :  Nam  competit 
dircda  adio  cx  tcftamcnto.  ita  tcnct 
Bar.d.I. I.&  lafo.i.finX^.dccodicil.gi. 
Bar.&  aiij  I.  j.ff.dctcftam.tutci.  &ita 
omncs  Doft  tcncre  affirmai  Anton. 
Nigcr  d.i.  I  .ftumc.74.cxccpto  Fabro, 
Quta  (unt  codicilli  portio  ccftamcnto 
rum,idcm  dicit  Bolog.ibi.  nu.aip.Et 
codicillidicunturlargo  modo  tcftamc 
ta  fccundum  com:«uncm,vt  alTcrit  Bo 
log.  ibid.&  hoc  diciiindLilitanicrpro 
ccdcrcSoc.Iun.d.l.i  .iiu.  2  5d. 

Autvcro  ioquimurdc  lcgatis  rcli- 
^is  incodiciihs  ab  intcft.&  tuncdtfsc 
tiunt  Doctorcs:Quibufdatn  cxiftima- 
tibus,  coinpctcrc&  iioc  cafu  pcr(bna- 
icinadcionom  vciicm  cx  tcftaincnco  gl. 
fi  i.i.rt.dc  ccitain  &  in  i.a.C.com.dc- 
icgat.  Alijs  conduioncm  cx  i.compctc 
rc  vo!cntibus,riquidcm  dc  nouo  inuc- 
tusmocuiS  codiciilandi,  non  Fa^a  nie 
tionc  dcgcncic  actionis ;  quo  cs^w  cx 
l.compctit  condifcio^ficuti  cx  concra 
6tu  Emphiccoiico  fccundum  commu- 
ncm,vc  pcr  Anc.Nigrum  d.l.i.nu.yj. 

Non  dcfuncctiam,qui  tcrciamam- 
plcftanturopinioncm,volcntcs  com- 
pctcrc  officium  iudicis,cum  nulla  lcgc 
dicatur,quod  cx  codiciilis  dctur  adtio. 
Scd  illainquampiurcs  clij  rtprobant, 
&  doccntdire^tam  adiioncmcx  codi- 
ciiiis  dari^quafi  adio  lila  pcrfona!is,de 

qua 
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gua  in  l.i  .C.com.dcl<^.a  prfcxiftcnri 
(ua  rnatcria  nominart  dcbcat.  c|iia  fcn- 
ccnciam  vcriorcm dicit  Boiog.d.1.  i.n. 
3^2.  Prima  tamcn  fcntcntia  glofT^  c6 
inuniscdjVttcIlatur  Ant  Nigcr  d.l.l. 
nu  7  ^.loan  Bolo  nu.2^  1 .  Soci.iu.nu. 

Ik  potcfl  fiiftincrijlicct  tcftamcn- 
tum  non  cxiftat ,  quoniam  datu r  d  lcgc 
CK  mcntc  vtilis  pro  codiciIli&  ddicicnti 
bus  vcrbis  lcgis^  cx  quibus  conccili  cft 
a&iodirc6tacx  tcftamcto^  rcmancntc 
volutatCjiicut  dc  lcgc  A<}uilia  traditur. 

Quacro  itcm  ,  An  harc  pcrfonalis  a- 
&io  cx  tcftamcto  compctat  pro  lcgatis 
nipto  tcftamciito  pcr  pr^tcritioncm  fi 
lij  ?  Rcfpon.  tp  fic.ita  tcnct  Bar.l.  t  .q. 
p.ft.dccodicil.  &  Auth.ex  cau(a,C.dc 
lib  practc .  &  harc  cft  magis  communis 
opinio,  vt  dicit  Alcx.nu.  29.  &  Bolog. 
d.l.i  .nu.2^  ^.Qiiia  primu  fuittcftamc 
tum  ,  &  conftruatur  vttcftamcntum, 
Jicct  annullcturinftitutio  ^  &pcradi- 
tionc  a  vcnicntib.ab  intcftato  quafi  c6 
trahitur  cum  omnibus  lcgatarijs  &.  ti- 
dcicom  millari  js. 

Itcm  <jua:ro,an  c6pctat  h^c  adio  cx 
tcftamcnto  pro  lcgafis^qua:  confcruan 
turconiun6tis  pcrfonts  cx  cdic^o  pra: 
toris.  tot.tit.de lcga  prarftan.  vtqiiado 
cmancipatus  practcritus  cotra  tabulat, 
Iicct  ibi  nimpatiir  tcftamcntu  &  lcga- 
tu  :  tamcn  quar  libcris  &  parcntibus  rc 
IiCta  funt  confcruatur  i  Rcfpon.(j>  fic. 
ita  tcnct  gIo.&  fcquiiur  Bart.  l.i .  if.dc 
Icgat.  pra:ftan.  &  cftcomunis  opinio, 
folo  laf  rcpugnantc,  vtalfcrit  Ripa  d. 
1.  ( .  nu.  4 1 .  ft.  dc  lcga.  I .  commuiicm 
quoqucdicitBolog.  ibi  nii.2;4. 

Qliarro,  nunquid  copctat  adio  pcr 
ibnalis^fi  quis  omiiit  cx  tcftamcnto,6c 
ab  intcftato  adiuit^quocafu  coferuan- 
turlccatapcr  cdiCtufi  quis  omiiiacau- 
fa  tcitamcti  i  Rcfpo.  gl  1. 1  .vcrb.adio- 
xicm^  &  in  Lii  quispccunia,ft.  cod.tit. 
tcnct,Qi  iic,&:  fcquitntiirRui.  Crot.& 
alij  quaplurcs  .  Scd  contrarium  tcnct 
Boi.     icilicct  ooa dctur  adio  oc  ufta 


mcnto,  icd  in  fa&um  d.I.  Ci  pccunlani. 

&  hanc  opinioncm  fcquuntur  comuni 
tcr  DodorcSjVt  aifcrit  Ant.Nigcr  d.L 
l.nu.yS.vbi  dicit  ca  quoq;  eiTe  verio- 
rem  &  comunem ,  ab  caq;  in  iudicado 
&  confidcndo  no  cilc  rcctdcndutn  dt«- 
cit  ibid.Bolog.nu.  ?^^.&  fcq.Quiaibi 
pcr  rcpudiationcm  tcftamcntu  aniiula 
tur  cumlcgaiis,&  idco  conicTuaiiir  cx 
iblaauthoritatccdi<^i,.^b  intcftaro:Vn 
de  quoq;  fola  a<Sio  cx  iblo  cdi(fio  po- 
tc(i  copctcrc,  non  cx  tcftamcnto,  cum 
iimus  in  cauia  intcftati ,  licctprartoc 
huic  a<5^ioni  in  fa(5lum  dct  validitatcm 
in  cftci^u  ,  ac  it  cilct  adita  liarrcditas  cx 
tcfto.&huius  rci  magnus  cft  cftc<5tu*. 

8  Scias  ctiam,quod  d>xi,pro  lcgatis  cd 
pctcre  pcrfonalcmaCtioncm,hoc  pro- 
cedcrc,ii  lcgata  rcfpiciant  altcrius  vn- 
Iitatcm.-fccus  (i  ad  vtilitatc  &  honorcm 
tcftatoris  diitaxat  rcfcrantur.vt  fi  man 
dautt  tcftator  6cri  monuitictu,vci  iraa 
gincs,aut  ilattias  poni  in  ipiuis  memo 
ria,  vcl  ttlias  cducari  ccrto  loco  :  Tunc 
cnim  non  copctit  cx  tcftamcnto  adio^ 
fcd  otHcium  fudicis.tex. I  Qujntus,  S, 
dcaur.&  arg  lcg.hanc  dicit  cilc  cumu- 
ncm  opinionc  Rtp.d.l,  i  .nu.42.  Qma 
non  dt  pcrfon.i,cui  acquiratur,  ild  rc 
ipicit  intcrcilc  icilatoris  ,  &  h^rcs  ro- 
prcdniatpcifonacius,  &  iit  crcditor 
&  dcbitur:  Vndc no  potcft  plcna  obli- 
gatio  copctcrc,  fcd  folu  oilRciu  iudicis* 
&  quud  talis  diipoiitio  iit  lcgatum,tc* 
ncijtomncs,  vtdicit  Ant.Nigcrd.l.  i* 
nu.8 1 .  Crot.in  princ1.Crtfp.nurn.97» 
Rubr.cod  ti.licct  ipfccotrariu  tcncat. 

9  Nota  qiioq;pr^'dicta  proccdcrc  in  lc 
gatis,  qiufttncQtur  dciurc  c6i  :fccut 
lurc  fpcciali  tantu,vt  in  lcgatiscoditio 
ualibus,quarii  coditio  habetur  pro  im 
plcu  dc  iurc  fpeciaJi,vcl  fauorcipcciali 
Quia  pro  tUibus  lcgatis  copctitadio  ia 
udu,non  cx  icftaaicnto.ita  tcnct  Bar, 
l.ti.ftamcntQ,if.dccondit.&  dcmonft. 
&eft  communis  opinio,  vt  aifcntlNi- 
pa  d.i.  I  .uu.4  j .  Auto.Nigcr,num.82« 
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.&  rcq.tbiro.Bolog.nu.245.Soc  hum. 
386.Cro.n.56.1icct  ille  alitcr  fcnuac 
banccciam  diciccfTc  magis  commune 
opinioncm  A.lcx.nu.i.Iar.col 6.nu.  7. 
Dcci.n.i  ^.l.2.C.ilcinfti  &  fubdi.Fcr 
oand.  V  afq.  con  croucrr.illuilr.lib.  3  .c. 
94.nu.  12. 

Qu^flto  LXXV. 

f.  .  :  , 

I  l(rf  tiid'Catio  an  detur  pro  legatis  uniuerfali- 
bus  vd /ideicomniijfiSt&  n.  2  limitatur. 

5  Quid  m  cafibiis yt^w.bus  non  transfet  tw  ipjo 

iure  dominium, 
4  Quid  item  in  le^ato  alternatiuo, 
$  Jtem  in  legata  hsredis  re. 

6  Quid  in  tej^ato  vfusfru^us  rertan  ,  qus  vfu 

confumuntur, 

1  1"NIxi  rei  vcndicationcm  prolcgatis 
J^competcre.Quarro,nunquid  pro- 
cedat  in  lcgatis  vd  Hdcicommivfis  vni 
uerniftbiUyin  quibus  dominium  non 
tran(it  in  Bdcicommifiarium  niit  Fa^a 
reftituiione  ?  RcTp.Cors  cft  opinio, 
quodantc  rclticutioncm  Fa<Sam  non 
competit,&  iu  tciicnt  omncs ,  vt  dicit 
Bolog  d.Li . 011.264.  rf.de  lcg.i.Scd  fi. 
fta  rcali  rcftituiioneagit  dcindcrci  vc 
dicationedircdb  vcl  publiciana.Sin  vc 
ro  verbalis  tantum  fa^ta  ftt  rcftitutio, 
licct  controucrfum  fucrit:Tanicn  obti 
nuir  vtilc  dominium  iransferri,&  vti- 
lcm  aCtioncm  fatcnrur  Soc.&  R  p  d.l. 
I.Coua.d  io.c.Rainutius,nu.  ^.Scd 
contrarium  tcuci  Pau.dcCaftr.Rip.d. 
1  I  .Coua  d.$.  0.&  hzc  opinio  in  pun 
^to  iuns  vidcturvcrior. 

2  Pr^diCtalimita  nili  faftum  fucrit  lc 
gatum£cclcliar  vclad  pias  cau(js,quia 
dominiu  traric  ipfoiurc.ira  tcncc  Har. 
in  qnadam  difput.incip.filium  adiil  u, 
&il.  $  rcd&:  qtiocicSjtt.ad  I  reb.ibi 
A'cx.dici{  h.inrifTc  commuiifn  opi- 
nionemjidcm  ic{l«*«.uxK'Uuc  Ripa  dJ« 


l.no.^.ff.delcg.  T. 
l  Idcm  dic  in  alijs  caHbus,  quibus  ru-» 
pradixidominiunon  trasferri  ipfbiu- 
re.Namq;anrcfaditraditioncm  hxc 
adio  non  competit.ita  dtcic  commu- 
ncm  opinionem  Couar  c  Riynutius, 
lo.nu.i  poft  Alcx  Rip  &  Anc.  Ni- 
ger.d  l.l.dicg.  i.Ideoq;  ilcgatopartis 
bonorum  no  datur  rei  vendicatio.  hac 
coem dicit opinionem  d.l.i  nu.^^. 

4  Item  in  lcgaro  alternatiuo  eciain  ra- 
ciro  &  cx  fado  lcgacarij,  puta  qiiando 
tcftatorlcpac  candcm  rcmdiiobus  in 
folidMm  quocafu  \  i  rcm  lep.iflc  vni^al 
tcri  fftimationc  &  e  in  clc^ioneeiusi 
qui  primo  fuitlicemc6tcftatus,namq; 
non  datur  rei  vendicatio.Bjr.l.  fi  pluri 
bus,&  cft  cois  opiniovt  diculaf.ibj,& 
idcm  laf  d.l.'  .itcmRipa  dclcg.i. 

5  Iccm  in  rc  harrcdis  lcgaia  no  datur 
ad  cam  rci  vend  catio  iu  Bar.Kii  hzrc 
dis  fcruu$,(T  dclcg.i.cocm  diat  Rip. 
d.l  i.n.  y9.Qtipdiamcn  inrcHigc,ni(i 
dc  confcnfu  harrcdis  rcm  apiid  lcgata- 
rium  exiftcntcm  lcgaucrit.ita  Alcx.  d. 
I.i  .n.59.Scd  tu  vid.qdixi  ftipraq.  69. 

C  Dicidem  in  legato  vfusfrudus  cara 
rcrum,qu5 vfu  confumuntur,qui  vfuf 
frud:us  non  confticuitur  ipfb  iurcnili 
pr^ftita  cautionedc  rcftitucndo  tantik 
dcm.ita  cft  cois  opinio.vt  dicit  Rip. 
d.l.i.nu.fi.Solus  Alcx  rcpugnat,cuius 
dodrina  coitcr  rc^baia  dicit  ide  Rip, 
Eadcin  dicitcocm  Bolog.ibid.n.^4. 

o$uflto  Lxxvr. 

Sy  MM.A^l^, 

1  Hypcthecaria  an  cempetic  rit  pro  legatij  con 

ft  fuenits  le  de  iure  fforum. 

2  res  ipfa  Irgata  per  hypothecariam  peti 
poffit. 

5  xAndeturprolegatis^roquih.corrpetit  /i 

lim  officiHm  indicis. 
4  Qjtidfi  rtmttattefiitor  bypothecamtati^ 

utminteflamtntQ, 

Di- 
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DTxictiamhypothccariam  a<ftionc 
iP  lcgatis  copctcrc  &  iftud  hodic 
ccxpciluu/cci  iliiliiu  fuitjand"  iiirc  fFo 
ru  copciicrit.  Et  Bar.  I.is  cui,$.poftq, 
vtin  pof.  Icga.cxiftimauit  compctcrc, 
&  hancopinioncm  dicitvcriorcm  Ro 
ma.in  rmgu.i^o.incip.Icgatarius.Scd 
contrarium,  non  copcticrit  dciurc 
antiquo^fcd  nouitcrpluftinianuitro- 
du6^a  fuitjicncnt  coitcr  Dodt.  vt  dicit 
Rip.d.I.i.n.64  Bolo.n.jid.ff.dc  Icg.  I. 
X  Scd  quxro,an  rcs  Icgata  posfit  pcli 
cr  a&ioncin  hypothccariam  tanq  fi  • 
i  obligata  tacitc  ?  Rcfp.gl.^.noftra  in 
/lit.dc lcg.tcncc  cp  non,&  hac  dicit  cf- 
fccocm  opinioncm  laf.I.  i  .flF.dc  Icg.  r. 
fiolo.tbid.nu.^  iS.Contrariam  optnio 
jncm  tcnct  Bar.fibi  contrarius  1. 1 .  fF.dc 
Jcg.  I  .&  ca  dicit  cfTc  coctn  ibi  Soc.  Scd 
primam  vt  vcriorcm  &  magis  commu 
■ncm  fcquiturRip.ibi.nu.^s.Ncgufan. 
tn  tra&.dcpignor.par.a.mcmb.^.  nu. 
1  59.dicens  B.ir  opinioncm  communi 
tcr  rcprob.iri.Et ^pccdit  ifta  conclufio, 
etiamficfttt  lcgatum  fpccificc  faftum 
crcditort,&  cx  tcftamcnto  adiiahgrc- 
ditas.ita  tciici  gl.ordin  §.([  quis,  vcrb. 
amplius»infti.iiclcg3t.hanc  dicit  vcrio 
rcm  opinionc  Alcx.I  li  credirori.(f.  dc 
logf.  i.cotra  Bar.ibtd  8i  tp  ira  tcnct  ocs 
modcrni  coitcr  dicit  Iaf.ibid..Piirpur. 
fubdcs  ab  ca  j  iudicido  no  cc  rcccdcdu 
confi. j  9.nu.  i  ^.iiitcr  confi.  fcudalia. 

Q^ia:ro  itc,an  pro  Icgatis  ,pro  fj.b. 
coinpctit  (olum  officiu  tudicis  ,  dccur 
hypothccjria?Rcfp.c6is  clt,  compc 
tat,itatcnctBar. d.l.i.ft.dclcgat.  1.  & 
hanc  dictt  cifc  communcm  opinio- 
ncm  A'^x.ibi  Snc.fic  Rip  numc.<56.Ia- 
cob.dcNigris,  nu.  i  50.  fct]uitur  Nc- 
^uf.dc  pign.par.z.mcmb.4. 1  57.Qiia: 
icntcntia  vcra  cft  ,  quia  cxiftcnte  cade 
rationc,difpofitio  loqucns  dc  adtionc 
cxtcnditurad  officiuiniudicis,licct  lar 
go  modo  dicatiir  dtV\o  fccundum  com  - 
muncm,dcqua  AIcx.Dcc.l.r.  nu.  2;. 
ff.dc  iurifJjd.  hic  aut  cft  cadcm  ratio 


vCgatum.  I4f 

quia  hypothccaria  daturproptcr  volu- 
tatcm  tcft^toris.quac  tain  Icgatts  pro 
quib.iudicisofficiu  copctit,  adcft,qua 
alijs  ^  quibus  adlio  compctit.crgohy- 
poihccaria  lalie  vtilis  copctcrc  dfbbet. 
(.  Scias  ctiam  quod  hacc  aftio  non  c6- 
pctatqiS  icftator  in  fuo  tcftamcntore 
mittit  didam  tacita  hypothcca  iniro- 
dud^am  jplcgatis.na  ill.i  rcmittcrcpot 
vt  tcnct  gl  1. 2  .ft.vt  in  pof.lcga.ibi  Bar. 
&  magis  coitcr  Doc  vt  fatctur  Ncgu- 
fi»n.d.Ioco,n.  i6i.C6cm  dicit  Alcx.n. 
ij.ScCro.  n.^^.l.ncmopotjff.d^lcg.i. 

Quaftio  LXXVIL 

s  y  M  M    \i  r 

fnro  legatis  agipoffit  necutiui, 

QVfro  an  jp  Icgato  confcqucndo 
agi  posfit  via  cxccutiua,vcl  |>via 
pccptorum?  Rcfp.  varic  locuti 
funt  Doc.namq;  Alcx.in  l.fi  cum  dote» 
§.co  afittcmporc,nu.<*io.fF.fol.mat.  vo 
luitncqua^  lcgatarium  cxccutiucagc- 
rc pofic,&  plurcs  modcrni  fccuti  funt, 
vt  pcr  Mcnoch.trac.de  adipif  pof.rc- 
mcd.^.nu.dp^.vcrf  hocct  intclligit. 

Scd  contraria  opinionc  qiiod  qn  pc 
titur  lcgatum  cx  tcft6,non  cft  ncccllc, 
pars  pctat  hfdccondcnari  pcr  fnlam 
dcfiiiitiua,  fcd  tatum  vt  fiatpccptudc 
fblucndo.tcnuit  gl.vcrb.dccrcto, $,il- 
lud.  Auth.dc  harrcd  &  falc.&  ibi  Ang. 
&  notandu  dicit  laf.Lfi.  C  dc  cdiiS^.D. 
Adriani,cj,a  quotidianu.&  ha|ic  cocm 
cffcopinionc  dicii  Kran.Dcc.conf.  1 7>^ 
nu.f^.&  hjc  vcrior  &  fcm|>  libi  5q.or 
vifafuit  dicit  lofcph.Ludo.tlcc.i^.n.p. 
&  oino  fcqucda  cft,cu  ,p  ca  ftct  gloffa. 

Qmpo  LXXVIII. 

Sf^  MM^Kl^. 
I  UgatareHocatw  cxpnp^veltant^. 
1  w/f«  UgAta  reuocoi  i  posftnt  in  poltfntate  mi  , 

nns  folenni. 
3  Itt  codiciUis folcniter fa^is  reurcatio fit  ipfo 

K  iure. 


\ 
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iure,alias  ope exceptionis  tantum.& 
(jnando  dicatur  folermes.  , 

Taciti  tfttibus  modis  reuocantur  legata  r  ^ . 
per  inimicitios  capitales,&  (juando  nu.  5 

^lienatione  i^oluntaria  fit  reuo(atio,nu.6. 

Quid  in  bypot  hecsy  num.  7 . 

Quid  ft  altenatio  fmt  niMa,nu  8. 

REftat  vt<]iialitcr'rcuoccturlcgatu 
atcftatorc  rcliftiim,dicam«js:  Et 
hoc  fit  vcl  cxprcfsejvcl  tacitc  Exprc(Fc 
dicitur  ficrij  t^uado  tcftator  dudus  pf 
nitcntia^rcuocat  lcgaium  in  totum,vcl 
propartc^quod  quidcm  in  tcftamcnro 
vcl  vltima  voluatatcaequcfolenDificri 
pofTc,  non  habct  dubium. 

Scd  c^uarro,  nunquidtalis  rcuocatio 
cxprcflaficri  posfit  in  voluiatc  minu5 
fblcnni,vtpuia  codicillis  ?  Rcfp.  (y  fic. 
itatcnct  glof.l.fidcicomiirum.  C.dc  fi- 
deico.qua  ab omnibus  rcccpia  ce  dicit 
Dida.Couar.  rubr.dc  tcfta  par.  z  .n.  1 7. 
&  hac  fcntctia  cocm  cflc  fatcniur  Alc. 
&Iar.l.fi  ita  fcripiu^tf.dc  lcg.  i . Alcx.l. 
datu  Icgatu^C. d<i  Icgat.  Paul.dc  Caft.l. 
ha:rcdespalam,$  fi  cjuis,ff".dc  tcftam. 
Etnota,tj>  fi  codicilli  fimt  (blcnttcrfa 
di^adcmptio  fit  ipfo  iurc.ita  cft  cois  o 
pinio,vt  faictur  Couaru.d.rubr.par.  2 . 
nu. a  i.vcrfi.cjuod  fi.&  frcqucntcr  pla- 
cttuaflcucrat  Porcus  infti.dclcg.adcp, 
in  prin.nu.4.  Sin  vcro  folcncs  no  (mt, 
opc  cxccptionis  lcgara  ccfentur  adcpta 
ita  dicit  glo.qua  ? .  diximus  coitcr  ap- 
probatam  d.l.fidcicomifl^um,  &  tcnct 
Imol.AliMf.d.l  fi  ita  fcriptum.  Dicutur 
aut  codicilli  minus  folcncs  c^uoad  liuc 
cffc^iim  l\  in  eis  lcgata  non  dcntur. 

Tacitefit  rcuocaiiojquando  ex  coic- 
durata  mcnic  teftatoris  id  apparet.  Et 
hoc  fit  in  cafib  .  fccj .  Primuscafus  cft, 
<)n  poft  lcgatiitntcr  tcftatorc  &lcgata 
riu  fupcrucnerunt  inimiciiiz  capitalcs 
&  graueSjC|uia  tuncpfumitur  mutatio 
voiuntatis :  fccus  fi  fueriiit  lcues  inimi 
citiar,vcl  i\  itcrii  rcdicrmt  in  gtatium  & 
amicitia j  quia  tunc iccru  confirmatur 


lcgatiuita eft  tex.I.^.^.f .&  fcq.flF.dc5- 
dimen.lcga.&  ibi  gl.&  Doc.  coiter,  vt 
dicit  Ant.Gomcvaria.rcfb.lib.i  .ci  2. 
n.3  6.  Idcoq;  (i  lcgatariuscomifit  adul 
tcriu  cum  vxorcteftatorisjccnfctur  rc 
uocatum  lcgatum.  ita  cft  glof  coirer 
probata  in  l.fidcic6miflum,,C.dc  fidei 
com.vt  dicic  ibi  Iar&  Gome2.d.loco. 

5  Scd  oritur  dubirabilis  qo,  nunquid 
hic  rcuocatio,quf  inimicitias  capi 
talcs  inducitur,dcmu  ^ccdai,  fifado 
&  culpa  lcgatarij  inimiciti^  capitales  fu 
pcrucncrint,an  vcrocti.i  (i  culpadona 
toris  ?  Rcfp.  Bar.l.cum  tabulis,$.i.C 
de  his,quib.vt  indi.cxiftimauit  hacrc- 
uocationcdcmu  proccdere,  fi  culpalc' 
gatarij  proccflcrint  inimiciti9,&  rcftft 
laf.in  l.li  filiam.nu.2.  C.dcinof.tcfta. 
&  l.h^rcditas,C.quibus  vt  indig.dicei 
(j>  non  inucnu  aliqucm,  qui  velappro 
bet,Tcl  rcprobet.  Scd  cam  fccjuitur  cx- 
prcflc  Alcx.  ibi  addit.  ad  Bar.  &  plurcs 
alij,dcquibus  per  Vafq.  defucccfpro- 
grclf.^.xy.nu.^. 

Cotrarium  tamcn  quod  indiftin6^^ 
proccdat  ctiam  nuila  lcgatarij  culpa  in 
tcruenientc,fcd  folius  tcftatoris,cefuit 
idtm  laf.d  locis,Ripa l.vlt.q.^^.n.i^i. 
nouisfime  Vafq.vbi  fup.diccs  hacopi» 
nionc  cflc  vcnorc  Soarcz  addit.  ad  Go 
mcz  d.lou:o,littcra  M.  quia  ratio,quod 
prcfumitur  mutaiio  vc)luniatis,vtroq; 
calu  militat.Sed  Bart.opinioneplurib. 
addudhs  au^oritatibus  reddi  cocm  di 
cii  Cat.  Cotta  mcmorab.  fuoru  libro. 
vcrb.inimiciti^,&  Bar.in  hac  fcntentia 
plurcs  n.quacts  habuiflc,contradiccn- 
tcm  vcro  nemincm,cxccpto  lafonc.Io, 
dc  Amic.&  Ripa,dtcit  H)p.  Rimin.  dc 
donat  in  pr1n.nu.4i  2.  camq,  fcquitur 
&  tcncda  cft.  Cum.n.tcftator  potucrit 
mutare  tcftamcntum,&  id  non  fcccrit, 
lcx  prarfumit  eum  pa:nituiflc  prioris 
oH^ei)(^,quani  lcgatariointuUTat,&  vo 
luifl^L*  cum  ilK:  tcftamento  mori,mcri- 
tolcgatum  firinuin  dcbct  rcmancre. 

6  Sccundus  cal'us,fi  tcftator  rc  lcgatam 

poftca 
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poftcatn  vitaaIicnawit,quoci  intcl!iga$ 
fi  voluntaric fada  fit  alicnatio.Sccus  fi 
dc  ncccsfuatc  rci  familiaris.tex.^.fi  re^ 
infti.dc  Icg.  vbi  gl.  &  cft:  cois  vt  aflcrit 
Capra  rcg.ioS.nu.ii.Gomcz.d.c.iii. 
nu.5tf.n0n  cnim  crcditur  rcftatorani 
nium  rcuocandi  habuiffc^quoniam  nc 
cesfitatc  rci  familiaris  coadtts  vcndit , 
idcoq;  harrcs  contrarium  probarc  dcr. 

Quxro  fi  non  plcnc  alicnauit ,  fcd 
tantum  pignoris  vcl  hypothccar  loco 
profuit  ?  Rcfpon.quod  nou  ccnfcatur 
rcuocatu  d.$.fi  rcm  fuam.infti.de  lcg. 
ita  tcncnt  communitcr  Doftores  I.  q. 
poft,C.dc  Icga.vttcftatur  ibi  Alcx.Go 
mcz.d.c.i  2.nu.5  6.Hicron.Alban.con 
iil.  J  I  .nu.4.  Quia  natura  pignoris  no 
cft,  vt  fit  apud  crcditorcm  pcrpetuo, 
vndc  cenfctur  teftator  pcr  eius  obliga 
tioncm  voluntatcm  mutaflc. 

S«-d  quid  fi  alicnatio  nulla  fit?Rcfp. 
qiiod  induci£  rcuocatio.  ita  tenct  Bar. 
I.cudominus,$.fi.ri-'.dc  pccul  Icg.Alcx. 
laf  l.planc,fl-'.dclcg.  i  .tcxt.  I.  legatum, 
$.patcr,fl^.dcadimcnd.lcg  ita commu- 
nitcr  teftcri  dicit  Capra  d.reg.  1 08. nu. 
&c6cm  intcllcftud  f  paicr,dicit  Co 
uar.d.:.par.nu.2  ■  .rub.cxt  dctcftam. 
adtus.n.  intcr  viuos  licct  nulli  llntj 
adcmptionCm  Icgati  inducunt. 

Qu,cpio  LXXIX. 


QuJiterprubetnr  reuocatio. 

QVarro  qualitcr  probanda  fit  rcuo 
catio  lcgati  pcrtcftatorcm  faft.i  ? 
Rcfp.  Communis  cft  opinio  csprcfsa 
adcmptioncm  quinquc  tcftibus  proba 
da  cflc.Eam  autcm  quar  tacitc  fit,vtpa 
ta  inimicitiam,vel  aliii  limpliccm  adu, 
duobus  probari  poflc.ita  tenet  Bar.d» 
I.Hdcicommifliim,licct  in  d.§.  (i  quis, 
Ytroq;cafu  tcftes  rcquiri  autumct.& 
hancprimam  opinionem  commun  cm 
cflcdicitCouar.d.par.2.num.zi. 


Qujifiio  LXXX. 

r       teflator  legan  t cfuod  alterl  Uj^auit, 
cenfeMur  adimcre.&  quando  nit.  i.j.^. 

I        Viro  itcm  fi  rrftatorIegatvni,<j 
^-Calrcri  lcgauit.an  ccnfcaturadimc- 
rc?Refp.Quod  fi  cxprcflcconftat,(f  tc 
ftatorcxprcflc  voluitadimcrca  primo 
&  darc  fccundo,non  habct  dubiu.Bar. 
I.ficut,fl.dcadime.lrgat.  quc  fi.qiiuiur 
magis  communitcr  oes,vc  dicitAlex. 
d.l.ii  pluribus.  Sin  vcro  no  conftat  in 
dubio,n6  vidctur  adimcre  nifi  partcm 
quf  applicatur  pcrconiundionem  rca 
lem.ita  tenct  gl.l.ficut.fF.  dc  adimcnd. 
lcgat.&ibifcquiturBar.&  idcm  Bar.l. 
rc coniun<5ti,i.oppofit.in  prin.&  hac 
opinioncm  Bar.magis  comunitcr  pro 
bara  cfl^c  tcftatur  Alcx.  I.fi  pluribus  tf. 
de  lcg.  I  .nu.  i.Ant.Gomc.varia.refi>l. 
lib.  1  .c.  I  o.nu,24.vcrf.ncc  obftat.  Nat 
ta  adit.ad  Alcx.confi.  1 6p.Ii  5 .  Couar. 
rub.dc  tcfta.par.2.nu.2  i  .Fcrn.  Vafq. 
dc  fucccf.progrcfli.  ?  §.i  j.nu.p/^vSOi 
rczaddit.adGomc.d.locolittcraG. 
i      £t  proccdit  harc  conclufio ,  fmc  tc- 
ftator  limplicitcr  non  fada  comificmb 
rationcprimilcgatijfiuc  fub  comme- 
morationc  primi ,  quia  non  in  totum, 
fcd  proparic  tantum  adcmptio  fa«fla 
ccnfvtur.ita  tcnct  Bar.d.l.  rc  contun- 
di,&  cft  cois  coclufio  vtdicit  ibidcm 
laf.nu.  14.Cro.nu  p.&  I  o  Ut^torcs  s 
allcgati.licct  contraria  Dyn.fintcntia 
in  pucloiuris  vcriorc  cxiftimct  CroC. 

Aducrtc  tn,Q>  fi  tcftator  candcm  rc 
pluribus  lcgaucrii  fcparatim  hoc  afto, 
vt  quihbct  illam  in  folidu  c6fi.'quatur, 
tunc  vni  res,altcri  iftimaiio  dcbctur, 
tcx.I.fi  pluribus,tf.dclcg.i.&  ibi  tcnct 
omncs  Do<ftores^vtdicit  Gomcz.d.c. 
10.  nu.2  4.&  communcm  dlcopinio- 
ncm  dicit  Cro.l.rcconiunfti,nu.2  5.^, 
dc  leg.  j.&dixiiutra^.iusaccrcfccndi. 
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Addectiam.quod  pr^dida  procc- 
duutin  lcgato  fpccici, fccus  in  lcgato 
quantitatis,quia  ccnfctur  multiplica- 
tum,  i\  diucrHs  rcripruris  fiicrit  rcli- 
^um.  ita  tcnct  glof.l.planc,^.  i.rt.dc 


lcg. I.&  eftcommunis  opiniojVt  dlcit, 
laf  ibi  nu.  I  d.Gomcz.varia.rcfoUjbr* 
l.c.  I  o.nu. 24.10  ri.Vjfq.dc  fucccfpro 
grcf.lib.j.^.  2i.nu  i  r.&  nu.  15.  dixi 
intVa^^  ius  accrcTccjidi^c^.vbi  vide. 


^.Donadocaufamorcis, 


QuAfito  Trima. 
s  y  td  M  ^  \i 

Quid  ftt  donjtio  caufa  mottis. 

i/fnin  dubio  cenjeatur  donatio  canfa  nor- 

tis  &  nu.^. 
Qmdfi  dicatut  donjri  caufa  mortis  frdadij' 

ciatur  pu6lum  de  non  rekocando,n.  4.5. 

&nu.6.  * 
Quidfifijt  alicui  &  hxredibus  eius.nu.  7. 
Quidfi^d  num  fitfdonari  inter  >tnos  an  len 

Jenda  fit  donatio  caufa  mortis,fi put  mi 

tiotaortis.nu.a. 


L 


Egatis  donatio  cauCi  mortis 
proxima  c(l^&  hodic  frcqucns 
in  his  rcgionibus.  Qu^ropri- 
mum  ,  uuidltt  donatiocaufa 
mortiifRtlpon.Donaiio  caufamoriis 
c(l,cumniagis  fc  quis  uclit  habcrCjC]ua 
cum,cuidonat:magisi|;cum  ,  cui  do- 
nat,quam  h^rcdcm  ruun..tcx.$.i»  fum 
ma,inilit.dc  dona. 

Scd  (^u^ro  ,  an  in  dubio  ccnfcarur 
potiusintcrv  iuos  vd  caufa  mcnis:  Rc 
/p.tjuod  ii  fiat  incncio  mortis  ,  prarlu- 
mitur  donatio  ca  mortis^aliasrcius.ita 
tcnct  gl.6:  fcQuitur  Bar.i  Scia,$.  fi.  tf. 
dc  donat.caufa  mort.&  hanc  dicitclfc 
communcm  opinioncm  c[lix  do- 
ti.tjHu.  )6.fi.rot.matri.Alcx.conlil.8 1 . 
nu.  7.V0I.2  Dcc.l.fi.nu.iO.C.dc  pa<5l. 
Parif.conn.90.1n  princ.volu.j.  cocm 
quo^iicdicit  Bocr.dccif.j  54.  in  prin. 
Grauiuut.coiiU.i  z^.ou.i.ficrirand* 


confi.^S.nu.d.voI.  i^idcmaii  Ant«i>. 
Gomcz.varia.rclbl.  lib. t.  c.  4  nuinc. 
i6.Dida.Couar.rub  ext.dr'  tc<U.>icn. 
par. ;  .nunic.  i  ^.Riminal.  indi.  dcdo- 
nat.inprin  mi.j  1 6.Iul.Clarus,$  dorta 
tio,q.4.  Viuius  rcccpi.  fcntcn.  libr.  1, 
vcrb.  donaiio.  Soarcz  in  thclau.  vcrby 
donatio.  t 
5      Ei  harc  quidcm  conclufio  procedit, 
liucHat  donatioab  infirinO|V  cl  in  mo( 
tis  cxtrcmis  cxtAcntc,vcl  rationc  n.iui 
gationisjincurfushodium ,  aut  fimilic 
ncccsfitaiiSjfiuc  ctiam  Bat  a  fano.  Rc- 
quirit  cnimntoriismciitioncmj  vt  di- 
catur  caufa  mortis,alias  inicr  viuos  ce 
fctur.ita  communiitr  tcncrc  Dofto- 
rcs  vlira  laudatos  per  Clarum^dicic 
Alcx.d  l.c]ux  doti^i,  numc.  6.  Gomcz. 
d.cap..^  Hyppol.Riiuinal.  dc  donat.in 
princip  iiu  ;         fcqucn  Didat.  Co- 
uar.d.rub.par.j.iiumc:  s.  licct  alitcr 
volucrii  Butr.c.J  .dc  confuct.  quod  m 
firmus  in  dubio  non  vidciur  fiiccrc 
aftnm  inicr  viuos,fcd \Itim«voIunta- 
tis.  &;  fc(]uiturGozad.cor>fil  8.S(d  co 
munircr  rcprobari  dicit  Alcx.  d.l.  qaz 
dotJS.Gulicl  Bcncd.rcpct  cRaynuiiuft 
Tcrb.tcilan.cntum^.numc. ;  i  Franc; 
Ripa  lib.  9.  Rtfpcn.  cap.  9  RiminaL 
d.loco^nu.j  lo.  idqiic  proptcr  tcxt.  d. 
1  Sciz  fccundum  couiinuncm  intclUs 
6tum  ^  idcm  dicii  Rclan  aVallccon- 
ftl.ps.numc.j  6  Iib.  1 .  Quod  bcne  no 
tajCiuia  alias  fxpcmuhi  poiTunt  dcci- 
pi,{icut  illc  fcholaris  fuit  dcccptus  a  tra 
tnbus  Przdicatoribus  Bononiar^  cum 
hobcret  dcuaxios  in  Bancho  :  lusilc 
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enlm  eis  dari  cu  cflet  in  periculo  mor- 
tis,defde  volcbat  rcpctcrctrratrcs  dicc- 
bat  donationc  iicr  viuos  fibi  cflc  fi6ta. 

4  Scd  quid  (i  in  donitionc  dicatur  cau- 
fa  mortis  ficri,  &  adijciatur  paftum  dc 
non  rcuocando :  Nunquid  cenfebitur 
caufa  mortis  ?  Refpon     non,  fcd  crit 
donatio  intcr  viuos,non  attcnta  men- 
tioneuiortis.  ita  tcx.cft  clarus^l.vbi  ita 
donatur,fF.dc  dona.cau.mor.  &  cft  c6 
munis  opinio^vt  dicit  vltra  Clarum,  d. 
cj.^.Gomcz.d.c.^.nu.i  i.&c  ca  in  rcnc 
mtnem  rcludlari  ait  Naitacof  1  o^.nu, 
d.Sc  (eq.TobiasNonius  coH.^^.n.  t  r. 
Hyppo.Riminal.  dc  donat.in  princip. 
nu.j5i  .cum  pluribus  pcr  cu  allcgatis. 
&c]uod  hfc  fitindubitata  fcntentiadi- 
citRodc.Suarcz  alicga.io  nu.  f.  &Ii- 
cct  quida  cxiftimcnt  neccflariu  cflc,  vt 
promittat  nullo  cafu  rcuocarc:  Tamcn 
contrariu,  quod  ctiamli  non  dicatur, 
Cj^  nullocari  veIitrcuocari,c6itcrtcnc 
rifatetur  DiJa.Coua.  d.rubr.  part.2, 
nu.  I  j  .Vidctur  cnim  raentio  mortis  fa 
^apotiuscaufaditfcj^nda:  folutionis, 
quam  fubftantialis  difpofitionis. 

5  Et  hoc  quidcm  proculdubio  vcru  cft 
&  proccdit,qUado  vt  donatio  intcr  vi- 
uos  valcrcpoicft  .Scdcjuid  fi  lalc  pa- 
^um  denon  rcuocando  rcddcrct  do- 
nationem  inualidam  6l  niilla,vt  fi  c|iiis 
donct  omnia  bona  fua  prxfcntia,  &  fu 
tura ,  cjux  donacio  non  vaict  intcr  ui- 
uos,ut  dixi  ^.donatio,  in  matcria  con- 
traduum  ?  Rcfpon.  PauLdcCaftr.  in 
confil.  t  o  I .  dicit  valcrc  potius  vt  dona 
tioncm  caufa  morns  cx  mcntc  contra- 
hcntium,  vt  adus  potius  valeat,  qiiain 
percat ,  tjucm  rcfcrt  &  fcquitur  Alcx. 
l.ftipulatio  hoc  modo,nu.  19.  ff,dc  vcr 
bo.  obliga.  Soci.confil.i  jo.  volum.  I, 
conn.2  j  5.voiu.2.Andrc.  ab  Exca  lib. 
pad.num.  jo^  Grat.conf1I.70.voIu.  1 , 
&fcquiturDccif.NcapoI.^  j8.num.<5. 
Hyp.Riminal.de  donat.num.j64.  Scd 
contrarium  tenct  idcm  Alcx.  d.  1.  c[ux 
dotisjnu.  I  j.qucm  fccjuitur  GulicI.Bc 


nedi.  d.c.Rainutiu$,vcrb.tcftament  til 
4.nu.2  5.motusca  ratione,  fj>  dona^io 
omnium  bonoru  prxfcntium  Sc  futu— 
roru  vaIct,c]uoad  pr^fcntia  ;  qu^  ratio 
tamcn  falfa  cft,fccudum  coem  opinio^ 
ncm,  quar  omnino  inutile  cflc  vult  ta- 
lem  donatione  etia  quo  ad  prarfcntia, 
vt  dixi  d.^.donatio.hanc  fequi  videtur 
Gomcz.d.c^.  nu. z  2.Soarcz  in  thcfa, 
rcccpt.fenten.verb.donatio,  &  dicit  A 
lcx.d.l.quxdotis,ab  opinionc^olf.  I. 
apud  CcIfum.^.IulianuSjff.dc  <ioli  cx- 
ccp.in  iudicando  &  cofulcndo  n6cflc 
rcccdcdu  Scd  mihi  prima  opinio  ftj.or 
&  mcti  cotrahcntiu  magis  c6ucnirc  vi 
dctur,quametiam  fcquitur  &  fumme 
notandam  dicit  Couar.d.rubr.nu.  t  f ,. 
6     Pr«diAa  quoqueintelligc,quando 
padum  dcnon  rcuocando  adieftu  cft. 
in  ipfi  djfpolitione  principali,  ut  quia 
dixit  tcftator,  dono  tibi  cau(a  inortis, 
&promitto  nullo  unqtiatcporccotra- 
uenirc:  Sccus  fi  in  fine  inftrumcnti  f u 
bijciaturclau/ula  gcntr.ilis :  promittit 
omnia  in  inftrumcnto  contcnta  ,  rata 
&  firma  habcrc  &  ftruai  c:  Q^d  tuc  dc 
confuctudinc  Notariorum  ha:c claufu 
la,licui  alix  iimilcs  adicdx  ccnfcntur, 
fccunduin  cocm  opinioacm,ut  tirmat 
Tiraq  rcpct.l.fi  unquam,  in  princ.nu. 
I  la.dcRcu.  doiut.Giamat.dccif<J2, 
nu.  i ;  .Hanc  (tntciJtiam  dicit  cflc  com 
inuncGomcz.d  c.^.nu.: :.  DiJacCo, 
uar.d.Rubr.par.  i.nu.i  ?.  &  rcccptio- 
rcm  dicit  Soarcz  in  thcfau.  rcccp.  lcn-* 
tcntia.ucrb.donatio,  nu.  j  8  1  .licct  ipfc 
non  probct.Scd  ucnsfiinaoi  dicit  To- 
bias  Nonius  confil.s^.nu.  i  4.&  cqofc 
quor,quia  ucrba  ucl  t-Iaufu!^,quc  a  No 
tarijs  apponifolita  &  conluctaYunt, 
cx  uoliintatc  contrahcntium  quidcm 
adie<fla  ccnfcntur,  quando  no  mutanc 
naturam  contradus,  alias  (ccus  . 
7      Scd  quid  fi  fiac  alicui  &  cius  harrc- 
dibus  doiutio, tada  mcntionc  mortis: 
An  crit  donatio  caula  mortis  ?  Rcfp6. 
quod  no,  firdcrit  donatiointcruiuos, 
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cum  ea  tranfmittaturad  hfrcdes,&  pa 
&\\m  illud  cft  cotra  natura  donationis 
caufa  mortisjdc  cuius  natura  cft,quod 
prsemoricnte  donatario  cuancfcat  do- 
naiio,ncc  trafcatad  filios.iia  tcnctBoL 
l.i.Cdciur.dot.Bocr.dccif.  ^5  j.  nu. 
12. & hancopinionc  inpraxi  frcc^ucn- 
tisfimo  Autorum  conlcnfu  obtinerc 
dicii  Didac.Cona.d.rub.par.  j.nu.15. 
&  cum  multis  pcrcumlaudatis  vcrisfi 
mam  dicit  concluHoncm  Hypp.Rimi» 
dc  donat.in  princ.nu  :;46.  &quodnc 
communis  opinio,&abca  in  iudican- 
dotcmcrarium  rcccdcrc  dicitRoIan.a 

""Vallcconf.S.nu.a  i.vol.  i.Qii.im  tn  in 
tcUiccno  fimplicitcr  &  abfoliitd  intcr 
TiMos  ccnlcri,icd  qtioad  calumtantu 
«prc(Vum,fi  donatarium  prjmori  con 
tingat.ita  dicit  cffc  dc  mcnic  omnium 
idcm  Riminal.d.prin.nu.j4^. 

S  Idcmcft,fi  tcftatorexprcfscdixit,(c 
donarcintcr  viuos,  nam  donatio  cau- 
fa  mortis  no  ccnfcbitur^ctiamfi  fit  me 
tio  fada  moriis,fcd  Itcr  viuos,  nec  tuc 
curamus,c|uod  mortis  fada  fit  mctio. 
ita  tcnct  Bar.&  omncs  d.l.  c\ux  dotis, 
&  facit  l.cum  maritus,J.fi.  tf  dc  pad. 
fccundumvcrum  intcllcftum  gl.quam 
communiier  probant  D06I.  d.l.  qux 
dotiSjVt  dicit  Rodc.Suarcr  Allega.  10. 
nu.^.Eandcmdicitcffccocm  opinio- 
ncm  Alex,ibi.in  d.l.quf  dotis,nu  6.& 
quod  hxc  conclufio  non  habct  dubia 
dicit  Dcc.d.I.fi.nu.t.C.dcpad. 

Qudflio  Secmda. 

I  %An  dcnatio  caiifa  mortis  potiws  aquiparf 
tur  contraClnitquam-pUimAw^lHntati, 
concluditnr  quod  qub  ad  modum  &' 
Jormammagrsacctdat  contrjQibus, 
3  Idem  qu6  ad  confirmationem. 
3  Quid  auttm  qmad  e^c^nm. 

Qkidfi  dor.atio  canja  mortitfa&jftt  in an^ 
BOifin^itluSj,i^elunHua,h:ma,trima  die* 


&  tfuid  in  legatis,nu.  5 . 
6  ^ccufans  te/lamentum  de  falfo  an  amittai 

donationem  caufamortis,&  nu.  7. 
8  Stante  fiatuto,mulierem  -pel  minorem  non 

pofjc  contrahere  fmt  confenfu  yiri  vel 

propinquorum  an  etiam  frohibitumftt 

donare  caufi  mortis, 

I  Vf ro,an  donatio  caufa  mortis  aru 
^^^quiparctur  potius  contra^ii.qua 
vltima:  voluntati  ?  Rcfp.  Hxc  quxftio 
in  tripliccm  dcduda  cft  opinionem  . 
Prima  fuitoninio,cj>  donatio  mortis 
caufa  veriushabct  natura  contradus, 
quam  dixit  comunem  Boer.dccif.  j  4, 
nu.  I  j.Sccunda  fuit,quod  vcrius  efTct 
poncndaintcr  vltimas  voluntatcs.  & 
hanc  vcr2m&  communem  dixitHvp, 
dcMarffing.  i  j6.RipaI.fcicndu,ftdc 
lcg.  I  .refcrt  Cla.$.  donatio,q.  ^  .Tcrtia 
opinio  fuitBaf  Jn  I  hac  confultisfima, 
C.qui  tcftam.  faccrc  poftjuod  fcilicct 
qudad  ordinationcm,modum,&foF- 
mam  aequiparctur  cotradui.ita  intelli^ 
giMsrgll.i.ff.  dcdoteprxlcg  &  hanc" 
opinioncmagis  coiicr  fcquiitur  Doc. 
d.1. 2.flF.dc leg.  I .vt tcftatur  ibi  Cuma. 
Atcx.Iafdicens  quod  totus  mudusita 
tcnct.Ripa.Rui.Ponta.&  Soc  lun.nu. 
1  S.diccns  quod  quafi  oes  ta  ibi  ,quam 
alibi  fic  concludunt.Eandem  dicit  cffc 
cocm  Gulicl.Bcncd.rcpc.c.Rainuiius, 
vcrb.tcftamcntum4.nu.  j^.Parifcor 
97 .  n u . 5  .vol .5  .Mai  ncr.l  in  tcftamcn- 
tis,nu.2.fF.de  reg.iur.C6em  quoq;  di 
cit  Alc.l.i. nu.io.rf.de  verb.obl.&ma 
gis  cocm  dicic  Hyp.Rimi.i  prin.  dc  do 
na.nu.i ;  8.&  nu.  5  72 .Ant.Gomc.va- 
ria.rcfol.tom.t.c.4.nu,i6.Ant.  Natta 
d.I.hacconfultisfima^J.cximpcrfefto, 
nu.^j.Didac.Coua.  rubr.cxt.de tcfta. 
par.j.num.i.r6(ccundum  oes,quiafit 
prarlcnti  &  faftum  donatarij  requirit, 
rcm  ipfimvcl  promisfionem  rccipicn 
tis:fit,n.iraditionc  vcl  ftipulationc,vcl 
ialtem  nudo  pafto.quac  in  ordinatio- 
nc  vhim^  voluntatis  non  rc^uiruntur. 

Idcin 


Llber.§,DonatiocaufamortIs.  i/i 


1     iJcm  dicquo  ad  ruiconfirmationc: 
^quiparatur.n.cotradibns.nolegatis. 
ita  tcnct  Bal.d.!.fciendu.&  ibi  dicit  hac 
efrccocm  opinionc  Alex.Rui.Rip  n«. 
I  t.magis  cocm  Soc.iu,nu.77.&  Pota. 
ibi.AIcx.l.quiRom^.$.Flauius,nu.io. 
ftdcrcrb.obli.Gul.Bcned.d.c.Rainu- 
tius,vcrb.refl:amcntu  ^.nu.f6,  Didac. 
Couar.d.rub.par,?.nu.2  2.Hip.d.prin. 
<lcdonat.nu.648.  Quia  vltimx  voluia 
te$  requirut  ad  fui  cohrmatione  aditio 
neharrcditatis.  At  fccus  cftin  donatio 
nc  caufa  mortis,quar  fola  morte  confir 
matur.Quar  ratio  tamcn  opinionc  Do 
^oru  non  probat,imd  contrariu,cum 
tnortc  tatu  cofirmctur    c  donatio  no 
m  vita  donantis,  quod  rcpugnat  cotra 
dibus .  Vcra  itaq;  videtur  opinio ,  qd" 
qud  ad  cofirmaiione  fui  donatio  caufa 
mortis  non  arquiparctwrvltimx  voluta 
ti,vt  ocs  tcncnt,tcftc  Riminal..Scd  ncc 
<t  cotraftib.pcr  fupradida.Scias  ctiam 
licct  donatio  quo ad  ordinationc  & 
torma  fquip.7rctur  cotraftib  &dufit 
cotradus  ccfcri  dcbcat,illud  tn  procc- 
dcrcin  donationcfada  cxtra  tcftamcn 
tu;  Sin  vcro  in  tcftamcnto,vcl  coJicil- 
lis  fiat,diftingncndii  cft;Aut.n.don.i- 
tio  caufa  mortis  in  tcfto  fafta  fuit  pr.x 
(cntcpartcvcl  ftipulante,  vcl  rjotario 
cius  noic,  &  tunc  ci  dicitur  cotradus, 
&  agitur  ex  c5tra<au  ftipulationis. Aut 
ftipulatio  no  itcrucnit,  fed  fimplicitcr 
fada  cft,&  tuc  pot  dtci  vltima  volutas, 
quia  habe'  vim  fidcicomisfi .  iia  tenct 
Bar.l.fin.ftdc dona.caufa  mort.Ctiius 
opiirio  communitcr  tcnctur  ,  vtdicit 
ImoI.&Riminal.d.locis  nu.jj>i. 

^  Cartcru  qno  ad  cffcftum  &  tfficacia 
donaiiocaufa^hiortis  ia  pcrfcda  xqui 
paraturvltimarvolutatircgularitcr.ita 
tcncntpoft  Bald.frcquctislimeomnes 
iuris  vtriufq;  Doc .  Couar.d.rub.part. 
^ .ti.  I  j.vt  infra circa  cffcdus diccmus 

4  ^  Scdnonproccdit  harc  arquiparatio 
m  donatioccaufamorti*  in  annosfin 
gulos  :  Nam  diciiur  vna ,  lcgaia  vcrd 


plura.tex.cft  I.Scnatus,  J.fina.fF.dedo 
nat.caufmor  &tcnetDyn.ibi,&  hanc 
effc  cocm  opinione  tcftatur  ibi  Cuma. 
Alcx.I.fi  Stichu.f  I  .ff.dc  vcrb.obIig.& 
quod  ita  pasfim  ocs  cocludunt  dicit  Ri 
min.il,d.princip.nu.4ai2.&nu.440.Se 
cus  tn  cft,  fi  in  donationc  ftipulatus  fit 
annua,biraa,trima  dicdari,  tunc.n.no 
vna,fed  plurcs  funt  donitiones.hacdi- 
cit  cflc cocm  opinioncCuma.  &  Alex. 
d.locis.Riminal.d.princ.  idq;  proptcr 
cxprcflam  dtnumcrationc  tcmporum. 
7  Etquoddidueftdelegatisinannos 
fingulos,  idcm  intdligcYi  rclida  fint 
annua,bima,trima  dic :  alias  fccus  cft, 
vt  li  lcgo  vfumfrudiu  fundi :  licet.n.vi 
deatur  rcliftus,quoufq;  vixcritlcgata 
rius:  Tn  vnum  cft  lcgatu :  fccus  fi  expf 
fa  fuitdinumcratio  tcmporu.  idcoq;  fi 
maritus  filio  inftituro.ciq;  dato  fubfti 
turo'pupiHaritcr,rcIiqucnt  vxore  vfu- 
fruduaria,  doncc  caftc  vixerit ,  lcgatu 
dicitiirannuu,incipi;q,-quolibctanno 
dcbcri,  mcriiobonisad  fubftitutu  dc- 
uolutis  dcbct  habcrc  intcgrii  vfumfru 
6lu,licct  viucntcfilio  tantu  alimctaco 
fcqui  dtbercr,vtdixi  fnpra  pccdcnti 
q.Sccus  fi  fimplicltcr  tantu  vfiifruf^ua 
ria  fuiflct  rchaa  h{c  cfl  dodr.Bar.l.Ti 
tia,JTitia,{f.dcIcg.2.qua  coitcrfcquu 
tur  ocs,vt  rcfcrt  Piais,d,$.Titia,n.5  5. 
&  fcq.Rimin.d.prin.  dc  donat.n.448. 
Viilitas  huius  diftcrctia:  eft  cuidcspp 
mora:  Qu^ia  cu  donatio  fit  vna,&  pro 
oibus  annis  nata  obligaiio  ,  lapfiis  cu- 
iuflibct  anni  coftituit  in  mora .  Scd  in 
lcgatiscotr3,cuprimoaDno  tantu  fint 
pura,aljjs  vcro  condiiion.ilia,euctusqj 
condiiionis  non  posfitin  moraconfti 
tucrc.Bar.  I.  ita  ftipulatus,q.  i .  nu.44. 
ff  dc  vcrb  obli.&  ita  dicit  clfc  cocm  o- 
pin.IafI.quotics,ft.dc  vcrb.obh.H|p. 
Rimi  d.princ.dc  donat.nu.4(52.  ^  •. 

6     Prardida  iquiparatioquoq;  non  ha 
bct  locii  in  aho:  Na  accufans  tcflamcn 
tu  dc  falfo  pcrdit  lcgatum  fibi  in  ttfta-- 
mctorcIi<flum:  Donationcvcro  caufa 
K    4  mor- 
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mortisnon  arcjuc:  idcmq;fi  quisqux 
rclct  tcftamcntum,non  tamcn  amittit 
donationecaura  mortis.ita  cft  g'.  not» 
quarn  Bar.fcquitur l.ctiam,fF  dc inoflf. 
tcfta.&  cft  communisopinio,  vtdicit 
Hyp  Rimin.in  prin.dc  dona.  nu.  474. 
licct  contrarium  tcncai  folus  Fulgof. 
ratio  eft,quia  donatio  mortcconfirma 
turnon  icftamcnto,&  in  accufaiionc 
fairi,&  ciucrch  difputatur  folum  dc  vi. 
ribus  tcltamcnti.idcoq;  no  rcpcllitur 
nifiab  co,quod  dcbeiur  cx  tcftamcn- 
tojvcl  voluntatcpcndcntcab  co. 
7      Ei  hxc  quidcm  conclufio  proccdit 
jn  donationccxtra  tcftamcntum  fada. 

Sed  quid  in  donationc  caufa  moriis 
cofirmata  in  tcftamcnto  ?Rcfp.qu6d 
fi  donatiocaufa  mortisfuit  fadainte 
ftamcnio  ab  fcnti,tjuoniam  non  dici- 
turpropric  donatio  caufa  morti$/td 
tralit  m  lcgatum,fcu  fidcicommift^um, 
jiicrit6amittitur.&  hxc  conclufiocft 
indubiubilij,vt  dicirRimi.in  ^rin.dc 
dona.nu.48 :  .Si  vcro  Jonaiio  fa^a  cft 
pracfcnti,  no  obftanic  confirmaiionc 
in  tcftamcnio  fada,manct  adhuc  do- 
natio,&  nomcn  fuum  rctinct ,  &  tunc 
quoquc  accufando  tcftamcn  tum  dc  fal 
lojpcrdit  donaiioncm  vclut  ab  to  pcn 
dcnrcin,ii.i  tcncigl  d.l.ctinm,&  fcqui 
turlmo.l.fi.tl  dcdon.cauf  mor.&ifta 
Tidcti;r  cois  &  verior,vt  pcr  H)  p.Rin». 
d.prin.dc  dona.nu.  ^Ss.  licci contra- 
rium  tcncat  Paul.dcCaftr.d.I.ctiam. 
2  Vrx6'i6t»  inucftigatio, an  donatio 
ca  mortis  xquiparciur  contraitui,  vtl 
vltima:  voluntati,magnani  hci  vtilita- 
tcmprapter  ftatuta:N.jm  ftantc  ftatu 
tOjniulicrcm  vcl  nnnorcm  non  poftc 
contrahcre  fincconfcnfi  viri,vclduo 
rupropinquorumjVtiqjtalis  vxor  vcl 
minor  prohibiti,  inicUiguntur  ctia  do 
nareca  mortis,fiquidcm  donatiocau- 
fa  mortis  coiradtui  ^quiparatur  in  mo 
incundijdc  quo  loquitur  ftatuiu  ita  ic 
ftatur  cocm  cftc  opiuionc  Soc.  lu.  d  1. 
3,nu.4b.Rip.nu.io.Poni.nu.ji,ft^.dc 


lcg.a.Parif  conf  97.nu.4.voI.j.Dida. 
Couar.d.rub.dctcfta.par.^.  num.(2. 
hanc  ctiam  opinioncm  dicit  clTc  com- 
ncm  Hyp  Rimi. d.prin.de  do.nu.s 89. 
Contrarium  vcr6  tcncnt  quamplurcs 
alij,&  hanc  vcriorcdicitlalb  dJ.x.nu. 
I  2.  Alcia.&  rcfcrt  Vafq.dc  fucccf  pro 
grcf$.  I  nn.24.Scda  communino  cft 
rcccdcndum.vi  diciiRipa.d.loco,  qua 
idcm  laf  fibi  contrarius  fcquitur  §.  1. 
infti.dcadio.Tiraq.de  lcgib  connub. 
glof  verb.contraftcr,nu.74  &  7  5>.C6 
fcnfus.  n.  illc  propinquorum  rcfpicit 
folcnitatcm  donationis  caufa  mortit^ 
&  ita  modnm  incundi  V  ndc  cum  fta^ 
lutum  dccontraftu  loouatur.donatio 
caufa  mortis ,  quar  in  hoc  contradui 
2quiparatur,cxcludi  non  Jcbct. 

Qpuliw  Tcrtia. 

I  Quipjfint  (kmare  caufa  mortis  vet  non,  & 
quid  in  ^liofj, 
mAn  pr  posftt  cosctire  fiUo  ftbi  donati  hm.  1 » 
^nfuffidat  confmfks  taciius  mt.j. 
4  CLaufula  cod'citia  is  an  ft^inrat  teflamttntM 
fififfarmlias,  confcntiente  patre  faSnmp 
in  ifim  donatiows  caufa  mortis,& on.  5 . 

\1  Vlgaris  cft  coclufio :  donarc  poflc 
^  ca  mortis  cu,qui  tcftari  non  pots ' 
ccontra  prohibcri  qui  tcftari  non  pot. 
tcx.I.tam  is.ibi  gl.coitcr  probata,n  dc 
dona.cauf  mor.Scd  quiro,an  fihusfa- 
milus posfit  donarc  ca  mortis  ?  Rc{p. 
cois  tu  conchifio  omnium  indubitata 
quoJ  non:&  quidc  proccdit  fincfcru 
pulo  in  ,pFc<5titijs  vel  aducntirijs,  quo 
rum  vfusfrudus  ad  patrc  fpcdat .  Scd 
dubium  eft  in  illis  bonis,qux  plcno  iu 
rcadfilium  (pccbnt  :Sunt  cnim  qui 
cxiftimcnt  in  ilHs  filiopcrmifrum  cfTc 
donarc  ca  mortis  fincconfcnfu  patris: 
harcopinio  fuit  in  primis  de  mete  anti 
quorumjquos  rcfcrt  £ar.&  fcquiiurl, 

fin. 


Libcr.^^Donanocaufamortis,  i;3 


B,§tntccsCiiitc,C.dc  bo.f^uz  libcr.Qua 
magis  coem  dicit  Crot.  l.  frater  a  fra- 
tre^fF.dc  con(li(5l.indcb.moucmur  hac 
r6nc,quod  confcnfus  fratris  rcquira- 
turin  aducntitijs  filij,non  ad  intcgra- 
da  cius  p(bna:Sed  ob  iplius  patris  piu- 
diciu,vndc  cx  quo  in  his  noa  het  vfum 
frudumjpcrfona.  'nabct  intcgra  filius. 

Scd  cuntrariam  opinioncm  ,  quod 
indifli  ndc  ct  tn  aducntitijs ,  quoram 
vfusfrudus  patri  non  quzritur^rcqui- 
ratur  confcnrus  patris^  qnfiUusfamil, 
^onatcamortisjdicitcllccocm  Alcx  1, 
^icmo  in  prin.nu.z.C.  qui  tcfta.  facc. 
pofSoc.conlil. 1 12.V0I  i.conGl.  171. 
vol.j.Soc.d.l.2.nu.is.ff.dclcg.i.Eade 
dicit  cocfnlatc  dcfendcs  rub  cof.n^. 
qucm  rcfcrt  &  fcquiturHyp  Rimin.d. 
prin.dc  dona.nu. ^  2 o  Couar.d. rub.de 
tefta.par.j.nu.p.ratio  cft,quiaconfen 
fu$  pairis  rcquiriiur  in  cffc<^u  aJ  iuic- 
granda  pcrfona  filij^&tta  ad  authorira 
tcm  &  fblcnnicatein  at^us  >  vt  dicitgl. 
d.$  ncccsfitatc  ,  &  ibi  Bald  aihcicas 
huic  gl.81:  nunquam  errabis.&:  hanc  ra 
tioncm  btcntur  coitcr  ctTc  Ppprobata 
Soc.l.  I  .$.tuitqii^(itum«(f.ad  Trcb.Co 
uar.d.rub.dc  icftipar.^.nu.6.Hyppo. 
Kimi.d prin.dcdona.nu.  iti.Schxc 
rcucra  magis  communis  cft  &  tcncn- 
da^quicquid  dixcrii  Crot. 

Cxitrum  fi  j-aicr  confcnfcrii  indu- 
biiaia  cft  conclufio.fi  lumfamil.  Jona 
rcpolTc  ca  mortis.iex  cli  J  l.tam  is,$. 
i.ft^^.dc dona.cauf  mort.  &  hanc  dicit 
cocm  opinionf  vltraladdacos  pcrCla. 
§  donario^q  d.Rui  in  princ.l.  fcniiiin. 
C.qiii  tclla.facc  6i  hocno  cnc<iubiu, 
ficq;  omncs  coucluJcrcdicir  Aiit 
xncz.c.n  paccr,dc  tcfta.in  6.Hyp.Riini 
xial.d.prin.dc  dona.nu.  490  G  il.  Bc 
ncd.rcpc.c.Rainucius^vcrb.matrcmin 
fupcr«nu.4 j  Solus  Cuina.d.l.ram  is,^., 
J.ctnci  contrariiimjquonia  tcllm  con 
dcrcccia  p.itf  is  confcnfu  ncqutc  filius 
famiLvt  dixiinfra^  tcftamencumj&  ^ 
nonpoccft  tcftari^ncc  donarc  ca  mor 


tis  potcft:Scd  tn  cocludit  tandcm  no 
cffccontra  ftimulum  calcicrandum,  & 
fic  in  coem  fcntcnciam  dcclinac.Ratio 
aut  diftcrcntiat  intcr  tcftamentumfic 
donationcm  caufa  morcis  mulciplcx  af 
fcriiir,fcJ  coitcr  tenciur  fecunda  racio 
gl.d.l.feniunijquod  ccftamcnium  non 
dcbctpcudcrc  cx  alicnoarbicrio,  oua 
latcibidcfcndit  laf  Dcciu$q;Rui.d.L 
2.dicuntq;eam  elfc  coramuncm.vt  re. 
fcrtHyp.Rimin.d.prin.dc  dona.num. 
5^o.&:  nu.^od. 
2      Scd  auxro.nunquidpaccr  posfit  c6 
(cn tirc  nlio  fibi  donanci  caufi  inortis? 
Kcfp.magna  cft  controucrfia.  Sunt.  n. 
qui  cxiftimcnt  donationcm  valcrc,  & 
fatciur  cocm  c(fcopinionc  PauI.dcCa 
ftro,d.l.fcniiim,&.  fl  luxca  hanc  fcnicn 
tiamconfuluilfc,&  confulcum  cflt  per 
antiquos  Do6torcs  Pcruiinos,&:  iftam 
opinioncm  vcriorcm  dicic  Bal.  confiL 
5  9.hb.3.&  communc  dicic  Alex.jV:  laH 
dJ.  i.$.qucficu,nu.j.quo* rcfcrr  Clar. 
d.q.6.vcrl.  quxrocciam.  &  vcriorem 
dicuntModcr.Parificn.aJdi.  ad  Alcx» 
conf.  lod.vcrb.inortis,  vol.  1 . 

Contrariam  fcntctiam,quod  patct 
non  posfic  confcntirc  filio  iibi  donati 
cauG  mortis^quia  non  poccft  integra 
rc  pcrfonam  filij  ad  proprium  commo 
duin^voluit gl.6k. poil  camBar.l.  i.ff. 
dcaaihoric.  tucor.cuiusopinioncm  fa 
titur  cifccommuncm  Bol  in  conf.^p, 
incip.padu  talccft,vol.x.qucm  rcfcrt 
DwCi.d.l.fcnium^iiU.  )6.Imol.  Roma. 
&  So.d.l. (.$.quariitum,Rubc.c6fl45. 
&  ii7.C0rnc.c0nf. i94.vol.i.Dcc.c6 
lil.24>  «conf.^  7p.col.2.Hvp. Rimina. 
d.prmc.  Jc  Jon.nu.5  21.  vbi  dicic  quo 
quclafqui  contrarium  dicicjoqui  c5 
tramagis  communcm  opinioncm  D<> 
6oru,3^fic  fuiffciudicjcu  craJicGuid. 
rap.q,2 2  j.coctn  cu  ahjsdicic  Clar.d. 
q.6.Coua.d  rub.dc  tcfta.par.j  nu.  7. 
vndc  hzc  ct  can^  inagis  communis  & 
in  iuJicijs  approbata  fi.*qucnda  cft,  vt 
dicit  idcm  Couar.  RcmcJium  tn  eft^ 

?t 


V 
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▼tpatri donarc posfit  ca  moriis  filiiu- 
famil.quod  hoc  hciat  cum  authoricate 
iudicis,vt  docet  loan.Dile^.dc  artc  tc 
ftad.can.  i .ti.i.<j>  comedat  Cro.d.l  fra 
tcr  a  fratrc,cj.  i  i  .d.l.rcniri,&  fcre  ocs, 
Et  nota  confcnsu  patris  in  donatio 
nc  camorris  rccjuiri  cxprcffum  &  fpc- 
cialc,ncc  fufficerccf  tacitcconfcntiat, 
tcx.cft  dJ  filiusfa.&docctgl.l.  c|ui  in 
poteftate,ff.dc  tcfta  Bar.l.tam  iSjfT.  dc 
don.&  non  hct  contradiftorcm,vt  di  • 
citJiar.Soc  confi.i  i  2.nu.8.qucrcfcrt 
Clar.d.$.donatio,q.(5,vcrf.  fucccsfiuc. 
Idcoq;  llfiliusfa  dcconfcnfu  patris  ic 
cit  tcllifi,  &  adiccit  daufula  fi  non  va 
lct  iurc  tcftamcti,valcat  co  modo,  cjuo 

f>otcft,vcl  iurccuiufcunquc  vltima:  vo 
untaiis,ctiamfi  isin  qucm  adus  diri 
^itur  prarfcns  fitjno  valcbitin  vim  do 
nationis  ca  mortis,cuius  nulla  mctio 
faftafuit,nccin  illa  gcncrali  claufula 
^oprchcdi  vf,  i^magis  dccodicillis  , 
donationc  cau(a  nioriis,qu^  in  fui  or- 
dinationccontradui  acccdic,  intclligi 
dcc,tta  coitcr  tcncrc  Doc.dicit Rolan. 
in  fum.dctcfta.par.  j.nu.T  S.Bar.Soc. 
d.cofiii.nu.j.vcrfaliqri  &tcrtio.  & 
hanc  dicit  c(Tc  vcritatcm  Alcx.i.fcniu, 
nu.p.C.c^  icftj  f.iccrcpoft.Sccus  vcr6, 
fi  dixit,fi  no  valct  iurc  tcftamcti,valcat 
iurc  codiciI!orii,vcl  donationis  ca  mor 
tis,quia  tucpatrccxprcfsc  cofcntictc, 
co  in  quc  adlus  dirigitur  pfcntc,talis  p 
fcntiaiducit  cofcnsu  donatarij.in  hoc 
concordarc  ocs  dicit  Soc.d.conf.nu.  5. 
Scd  fi  fucritabfcns  cui  rclinquitur  nc- 
ininc  rccipicntc,  ncq;  intcrucnictc  nu 
cio  vcl  cpiftcila ,  luc  difpoliiio  illa  ncc 
vttcftamcntu  ncc  vt  coaicilhis,  fiqui- 
dcm  ciiam  dc  pairis  confcnfu  non  id 
potcft,ncc  vt  donatio  ca  mortis  valcrc 
potcft.pcr  ca  q  dixi  intra  q.9.&  coitcr 
tcncri  idcm  Soc.d.conf.i iz.nu.y. 

Scd  maior  difficultas,  fi  fiTiusfami- 
lias  no  cxprcsfiffct,  quod  volcbat  valc 
rc  iure  donationis  ca  mortis,  fcd  adic- 
cit  daufula  gcncralc  fi  no  valctiarc  tc 


ftamcnti,valeat  iure  codicilIor{i,vcI  evh 
iufcunq;voluntatis?Rcfp.variatufuit^ 
funt.n.qui  cxiftimaruntj&  tuncvalere 
rcliftum  ut  donationcmca  mortis.q,a 
primum  cft  mcntio  fpccicrum  ul 
timar  uoluntatis,ncmpe  tcftamenti  & 
codicillorum,undc  fubfcqucns  ecneri 
lis  daufula  non  potcft  ad  aliam  fpccic, 
quam  donationcm  caufa  raortis  rcftl'- 
ri,&  confequcntcr  pcrindevidctur  ac 
fi  exprcflc  mcniio  fafta  cflct,quam  (cn 
tcntiam  uidct  ur  tencrc  Ang.d  1.  fcniu, 
magis  ueram  dicit  Alcx.ibi  nu,8.  &  cx 
authoritatibusper  cum  rclatis^dicitco 
muncm  Soc.confi.  i  a  5  .nu.  t  .uol.  j . 

Scd  contrarium  icnct  Spe.  ti.dc  in- 
ftru.cdit.^.compcndiosc,ucrrquod  fi 
filius.&  fcquitur  Ang.l.fi.^.  quifilijs, 
C.dc  bon.qu^libcr  &  dicit  ita  Pcrufij 
cflc  iudicatu,&  hancopi.tcncnt  fupte 
mf  autoritatis  uiri,ut  dicit  Soc.d.  cof. 
lu.n.y.fiibdcnsquod  illa  fcquerctnr 
iudicado  in  cafu  dt  quo  ibi  pcr  cum,& 
cam  amplcftiturCou.  d.  rub.dc  tcft, 
par.^  .n.  i  o.quia  donatio  caufa  mortis 
ut  ultima  uoluntas  fub  illis  ucrbis  non 
(nduditur,  cx  co  quoda  filiofimiliaf 
ficri  non  potcft  etiam  patrc  in  fjjccic 
confcnticntc,fi  iudicatur  ut  ultimi  \x6 
lutas.nccfuftincri  &  harcuidciuripu 
«Tto  iuris  fubfiftcrc,  fcd  prima  9q.or  c'. 

Addc  ctiam,quod  ufq;  adco  cxprcf 
fa  &  fpccialis  pcrmisfio  rcquiritur  in 
donationc  ca  mortis  fili jfimilias,  ut  fi 
quis  gcncralitcr  conccdat  filio  fuo,  cj» 
donarcposfit.non  posfittn  moriis  ca 
donarc.tcx.l.filiusfamil.ucrf /cd.n.  if. 
dcdon.&  icnci  Arc.f.i.infti.cj.b.alicn. 
licctjCuius  opinionc  cocm  dicuRom, 
d.l.filiusfa.Hyp.Rimi.d.$  i  .n. 1 1 5.& 
fc-q.diccnsab  canon  cflc  rccedcndum, 

Nora  tamcn  ,  quod  illcconfcnfus 
prarftandus  pcr  Patrcm,potcft  prsefta 
ri  pcr  cpiftolam.ita  dicitcflc  commu- 
ncm  Dpinioncm  Ant.dcTrtmo.in  ad 
dit.adpra^.Donacur.rub.quib.  mod« 
fuo.nu.ij.ucrb.ucrumnon  puto. 


Llber.§.Donatiocaufamords,'  ij/ 

Quxjlio  II//. 


I  TupiUus  mn  pcte/l  donare  caufa  mortisj 

etiamcum  authoritatetutoris. 
a  Quid  t  minore  >e/  adu!to  babete  curatiohi. 

I  'T'V  fcis  quod  pupillus  non  posfic 
A  donarc  caufa  morti$,ctiam  cum  au 
doritatc  tutoris.tcx.cft  in  I.  f  .(F.  de  tu 
tcl.&  rat.dillra.ibi  Bar.&  Doc. 

3  Scd  quarro,nunquid  minor  vcl  adul 
tus  habcns  curatorem  posfit  mortis 
cadonarc?Rcfp.diucrnt  funt  opinio- 
ncs,namq;quod  non  posfit,tenct  Bal. 
c.  I  .^.itcm  Ucramcnta^dc  pacc  iura.fir 
mand  oucm  rcfcrt  &  fcquitur  Alcx.  I. 
l.ff.dc icg.  I .licct.n.adultus  posfit  vl- 
tima  voluntatcm  difponcrc;Tamcn  id 
dcmum  vcru  cft  in  mcra  voluntatc  vl- 
tima:$ccusin  donationccaufa  mortis. 

I  Scd  cotrariu  tenct  idc  Bal.fibi  cotra 
rius  l.fi  curatorcm  habcns,C.dcin  in- 
tcg.rcfti.&  cam  fcquuntur  coitcr  mo- 
dcrniorcs  vt  dicit  Rodcr.Suarcz  allcg. 
2o.nu. i.Iicct  ^riam  opinionc  vcriorc 

}>utet,& jpbatSoc.Iu.d.I.z.n.dz.fF.  d^ 
cg.  I  .cx  co^quia  licitu  cft  adulto  tcfta- ' 
ri :  crgo  codc  mo  donarc  ca  morttS4& 
eam  fcqaor:quia  cois  cft  opinio,  quod 
donatio  ca  mortis  quo ad  cam  cfncicn 
tcm  Huc  potctia  facicdi  zquiparc£  vlti 
mx  voliicati^vt  aifcrit  So.Iu.d  J.  i.ai 

yjinrartus  mamftflus  an  po(Jit  donate  catfa 
mortis, 

QVjro,vfurariu$  manifcftus  prohi 
bctur  tcftari,nifj  pr^ftct  cautione 
dc  rcftiiucndo  vfuras^iuxtacap  quen- 
quam^de  vfur.Iib.d.an  potcrit  donarc 
cau£iinortis?Rdp.Articuluscft  vaUe 


dubius  &  controuerfus,  quldam  exifti 
mSt  pofTc  vfurarium  darc  catifa  mor- 
tis  finc  cautionc.quam  partem  probaC 
Bald.I.executioncmj  C.  dc  cxccut.  rci 
iud.& cam  dicit  cffc  communcm  Icgi 
ftarum  Ang.in  fua  difput.  Aftcnfis  mi 
Ics,q.4.Ripad.l.2.n.8.  fF.dcIcg.i.So,  .  ^ 
lun.ibi  nu.i2.  Imo.&  Ro.d.l.tam  is.     Jc  ju»h.^ 

*Alijver6contrarium  afteucrant,  fj» 
fcilicctdccifiod.c.  quanquacxtSdatur  '^^^  ^ 
ct  ad  donationcm  ca  inortis.& hanc  cf 
fc  cocm  Canoniftarum  opinioncmco 
tra  Icgiftas  dicit  idcm  Imo.&  Rom.d. 
l.tatn  is,&  ab  ca  non  cfTc  rcccdcndum 
in  iudicando  dicit  Soc.Scnior  d.  1. 1. 
nu.5.&9.Soc.Iun.nu.2i.&  na.x5.in 
pradica  tcncndi  fuadct.&  hanc  vti  tu 
tiorcm  fcqui  Scncnfcs  dicit  Rip.  ibid. 
&  cocm  dicit  Natta  I.  hac  confuliisfi- 
ma,$.cx  impcrfc6ko,nu.4S  .C.dc  irKjf. 
tefta.Dida.Couar.rubr.cxtra  dc  tcfta. 
par.j.nu.i  LHyp.Rimina.  dcdona.in 
princ.nu.tf  1 5.  cnm  fcq  Pro  primatii 
opinione  militat  maxima  ratio,  cj)  da-  > 
natio  caufa  mortis  qud  adFormam& 
fblennitaicm ^quiparctur  contra<5lui 
magis  ^  vliimar  voIuniati,quo  cafu  lo- 
quitd.c  quan^,dHrequirit  quodcau- 
tioncm  pftct  de  rcftitucdo  vUiras.  Scd 
i\\  lccunda  opinio  in  iudicando  abfq; 
dubio  obtincbit  pprationcm  fummi 
Pontificis,  qfuit  in  cftcdu  rcmoucrc 
vfuras,atq;  cas  cucllcre,q  ratio  militat 
etiam  iu  donationc  caufamortis:Nain 
vfuras  dcclinabit^  qui  in  animo  habct 
ffncrari,fcics  fc  donarc  nopofTc:  alia» 
fipolTct  donarc  camortis,  difpofitia 
d.c.quan^  rcddcrctur  cluforia :  ille.  n. 
vfurarius ,  q  11 6d  non  pofTct  pcr  tcfta» 
mentum  faccre, faccrct  pcrdonatio- 
ncm  caufa  mortis.hanc  dicit  cffc  cont- 
munc  Alcx.l.difcrctis  i  prin.C.  qui  tc 
fta.faccrc  pof.  &  quodpro  hac  parte 
Dcgatiuacafu  euenicutc  iudicarct  & 
confulcrct  dicit  V»ni.  cominun.opin.. 
tib.i.vcrb.v{uranu&  uianilfcftu^ 

Quar»-. 


ii 


1/5  MichaelisCrarslScntentlarum 


QHAfitO  VI. 

I       vir  &  -pxor  inuicem poffii  donart  cauja 

mortis.^  rtu.i. 
J  (^d fi  donatio  fit  iuramento  firmOta, 

Vjroctiam^an  vir&  vxor  inifl- 
cm  mortis  ca  donarc  poslint  ? 


rfp.Communis  cft  opinio^^ 
donaii04ntcr  virum  &  vxorcm  caula 
mortis  non  xquiparctur  lcgatis/cd  ra 
tioncmatrimonij  tmpcdiatur,  licutin 
tcr  viuos  donatio.ica  tcnct  gl.commu- 
nitcr  .ipprobata  ab  omnibus  1.  i.  fi.  de 
dotc  przlcg.vc  tcftacur  Dida.Coua.d. 
rub.dc  icfta.par. j.nu.i.Ema.  a  Cofla 
c.li  patcr.verb.lcgauit.in  prin.dc  tcfta. 
Iib.6.Ripad.I.2.nu.  j.dcltg.i .  qui  tn 
ab  ca  dilccslit^putans  non  minus  vale 
rc  donationcm,cjudm  icgatum,  &  harc 
milii  dc  iurc  vcrior  videtur.Iicct.n.  in 
tcr  viuos  donarcinuiccm  no  poslint: 
Taincn  cu  id  proptcrca  h&u  fit,  quod 
irrcuocabilis  lic  illa  donacio,&  confc- 
«jucntcr  donator  prohift  c^uadam  fa- 
cilitatcad  inopiam  fzpcpcrduccbatur 
ad  donationcm  ca  mortis  ,  in  qua  hxc 
ca  ctftat  crahi  non  poicft.&  cft  tcx.cla 
rus  l.Martianus.tt  dc  don.caufa  mort. 
hancopinioncm  ccnct  GomcK.variar. 
rcfoI.Tom.  i.c.  |,nu.  i  S.vcrf  Nono.& 
ita  frcqucncer  apud  noftratcs  fcruamr 
&  in  furo  Saxonico  fcruari  dicicloan. 
Sncidcvvin  inlti.dcdona.nu.7. 
1      Rctcma  aut  c6i,intelligc  cam  ,  qi»o 
adhoc  vt  ub  jnii;o  fiiftincariir  &  valc.it 
116  Mucrucnicrc  traditionc,Iicct  mors 
altcnuS  coni'.!gis  fupcrucncrit :  fcd  li 
traditio  pr^ctilcrit  mortcaltcrius  co- 
iugis(iouaniis  cotirnucur^vt  docct  gl. 
I.Papini.inus,fF.  dc  doiia.  intcr  vir.  & 
▼xor.quam  coifcrapprobata  dicic  laf. 
l.fratcT^if.dccondid.indtb.Dida.Co- 
viar.d.rub.ptr. ^.nu.j.cum  pluribusp 
cum  allc^a.is^quos  rcftr;  Clar«d.^.do 


natio.q.  9.Gabr  Roma.lib.^.de  doni 
concI'if.<.n,i7.Ec  donacio  caufa  moC 
ti$  rccrotrahitur  ad  tcmpus  cradicio- 
nis^non  quidcquo  ad  dnium,  fcd  quo 
ad  frudus  (altcm.ica  cenec  gl.l.  2.C.  de  j 
inof.  donac.&eft  c6isopinio,vt  dicic 
Alcx.l.  talis  fcripcurijff.dc  lcg.  i  .loan. 
Cro.apud  qucm  diligens  cft  nuius  qu^ 
ftionis  dilputarioj  pro  emptore,  coi. 
)  i.C  dc  vlucap.quos  rcfertCoua.  rub; 
de  tefta.par.^.nu.^.cx  eo  Clarusq.p. 
d.^  donatioj&cx  coi  pulchre  rcfbluic 
Ema  a  Cofta  c.  (1  patcr,  vcrb.  Icgauit^ 
dctcfta.U,6.  Qiiamcocm  tii  intclligc 
ipccdcrcjiuc  truditio  vcra,vcl  ada  itcr 
ucnic.tcnct  gl.l  ?  .C.dc  dotc  cauc.  qua 
gl.opinioncm  afHrmancclTc  commu- 
ncm PauI.dcCaftr.Iaf.& Soc.I.  i.§.C\ 
iurc^ff.de  acq.pof.&  Dodorcs  allcgati 
pcrGubr,  Rom.d.concl.nu.  27.  Vndc 
fatis  eft  hoc  cafu  fi  conftitutum  intcr 
ucneric^confirmat.n.  donationcm  in- 
ter  virum  &  vxorcm,fccuta  mortcma 
riti.ita  tcnct  gl.d.l. 3  .&  hanc  dicunt  cf 
fccommuncm  opinioncm  PauI.dcCa 
ftr.&  laf  d.^.fi  vir^Gabri.Ro.cura  alijs 
pcr  cuni  d  concl.nu.  2  9, 
^      Scd  quid  fi  iuramcntumfucrit  appo 
fitum^nunquidconfirm.ibitur?  Rcfp. 
diucrnc  funtopinioncs  :  Bar.  1.  Seius 
Augcrius^lT.ad  I.falcid.ttnci,cj;  firmc- 
tur  iuramcnto,&  hanc  dicit  clic  com- 
muncmopiniont  Panor.c.fi.cxt.dc  do 
na.intcr  vir.&  vxor.Eandcm  uicitcifc 
cocm  Dcci.l.padla  q,mi.6.C.dc  pa6lf.*' 
&  con(i.£fco.n.:.conf. :  40  n.  1.  Alc.x. 
confi.8.&  conli.  i07.vo|um.  j.Roma. 
con(iI.44  &  ita  dicit  coitcr  ctncri  Cor 
nc.confil  4;  .nu.6  lib.  j.  &  hantcflc 
cocm  opinioncm  dictt  Laurcnc.SiIua. 
conii.40  nu.;o.Cagn  i.fi.C.dc  pad. 
Stcphan.Aiifrcd.addit.ad  dtcif.Capd. 
Ttioiof.dcci.  j6 1  .&  magii  cocm  dicic 
opinioncni  Rodcr.  Suarcz 1. 1 . titu. dc 
Lis  ai  rji  Iib.  c.fori.j.q.nu.i  cocm 
quoruc dicit  l.c  ir.conf.jo r.nu.(5.& 
ma^  s  cociitjab  ca(!^,-in  iudicado  &  c6 

fulcndo 
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fulendo  ho  c{tc  rcccdcnduin  coC^iy. 
11.4.V0I.1  .idcm  firmat.  Hvp.  Marf.  lacc 
^radi.Crim  $  z.q.n.^9.&  ita  dccifum 
«flTc  rcfcrt  Boer.dccif  92. n.^.  &quod 
fecundum  hancopi.frpius  vidit  iudica 
ri  rctcrt  Cat.  Cot.Iib.  mcniorab.  fuor. 
vcrb.donationcs  intcr  viru  &  vxorc,& 
magis  comunc  rctcrt  &  fcqiiitur  Hyp. 
Riminaid.dcdonat.^.  i.nu. ^yz.Ioan. 
Gampe.trad.de  dotc,c|  52.  nu.5. 

Contranam  opj.quod  talis  donatio 
non  Hrmctnr  iuramcnto,tcnct  idcBar. 
fibi  cotrarius  1. 1 .fF.de  donat.imcr  vir. 
&  rxor.&  cam  dicit  communiorc  &  ic 
quitur  Cuflan^.  in  confuct.  Burgund. 
tit  dcs  draidbSjrub.4  §.-;.(o[.  I  67.  nu. 
2  T.vbi  btctUi  ct,c}uod  tcncntcs  hanc 
partcm  funt  ftiaioris  aiithoritatis^qua 
c]iii  tcncntaliam,&  hanc  libi  ina^ispla 
cerc  dicit  Alciatc.  cum  cuntingat^  nu. 
j  ^Surxt.dc  iurciur.B-.irfat.conl.  i  j  .nu. 
4.1ib.  I  .Scd  rcuera  DsxSorc*  fcre  om- 
ncs  pcrCaflancum  &  Aiciat.alkgati  lo 
quuntur  in  cafu  diucrfo  nimirumin  c6 
rcsfioncdotis  rcccp^c,nam  tunc  iura- 
mcniu  fupcr  ptt  rito,  h ic  ucro  fupcr  fu 
turo  intcrpoiiicur,quo  cafu  Rcgula  e(l 
iuramcntu,qitod  fcriiari  potcft  finc  in 
tcricu  xicmx  foliitis  fcrgandum  cHc, 
Idcoq:  a  magis  comuiu  nocfl  rcccdcii 
duniin  iudicanda&  confulcndo  ,qua 
intclhgcin  dopatiuucucra,fecusiH  pr^ 
fumpta.vtpiiu  q  cx  conksfionc  dotis 
rcccpt^  rchiltat,cjuia  tahs  confcsfio  no 
firmatur  iuramcnto  pcr  fupradiC^a.hac 
ctiam  nu^is  cumuncm  fatctur  rr.inc, 
Burfat.cof.j  :  n  ^.Itb.i.Soc^n.coaf  01» 
vol.i.qucm  rcfcrt  Gabritl.Roin.  Iib. 
com  concli.f  tit  dcdonat.concl,  j.n. j. 
rtjbuciis  hanc  cflc  uiagis  communcm. 

£t  not.qiiod  donacio  utra  intcr  ui- 
rum  ct  uxorcadco  coniinuatur  iurame 
to,  ut  non  upus  lit  alia  confinnatiohc 
pcr  moi  icm  ilonantisjr^uva  illo  ct  non 
pdeccdctc d:citur  ualida  iuttnct  BaL 
Noucl.  tra^t.  dc  tiotc  ,par  »0  &  duit 
hoc  communiicr  icncr  j^rcfcrt  Gabi  k  i» 


Roman.concluf.j.dcdonat.lib  j.o.ii* 

QuafHo  VII. 

^ntcecHf  pofjit  donste  canft  mortis  abftj; 
folennitate  i.bac  conjiiitijfmja. 

QVfroitcm.Ta  fci$,quod  coecas  tcfta 
^mcntum  iaccrc  nc(]uit,abf^;  fblcn 
nitatCjdc  tjua  in  l.hacconfuitis(ima,C. 
dc  inofll  tcfi.Numcjuid  ct  abfc];  illa  Co 
lcnnitatcposhtdonarcca  mortis?  Rc- 
fpon.  diucrf^funt  Dodorum  fcnictif, 
Nain  Soc.in  1. 2 . H"  dc  h g.i.rcfcri  Pf ttQ 
Gcrmanum  BalJi  coiifuluiflc,  c]uod  di 
da  foicnniias  rcc]uilita  in  icflaiucntp 
c^ci,n6  habcat  locum  in  donarionccau 
la  moriM  t-a<[ia  a  c^ci>,(lccj;c^ciis  hhcrc 
poslitdonarcca  morcis  cora  c]uiiK];  tc 
ilibus^qui  in  qualibci  uUMnauolut.itc, 
cxccDto  tcilo  fufficiijf.idcm  tcin^  Ko 
ma.d.I  tamis,&  dlcois  opi.  vt  Hfm.it 
Hyp  Riminald.in  priu.dc  doiut.num» 
6s&.Quia  i(ta  folcnnitas  rclpicitordi- 
narionc  tcllamtnti,<]uo  rcfpctiu  dotia 
tio  caniortis  a«}uiparatur  contradui. 

Contrariuin  ucroicuct  Rui.d.l.  }. 
proquaopi.cft  ccx.d.l  luc  confultisii- 
ma,iicrb.(]Uf  in  cundc modu,iuxca  pri 
mu  mtcllcdtum  glo  <]uc  lc^uitur  Bart. 
B.ild. AIcx.&  alij  plurcs^ttbi  probatur, 
quod  CQCus  uolcnslcgataktclcodicillois 
faccrc,rolcnnitarc'  in  tcilamcto  rcquili 
taindcbct  ubftf  iaic:&  lc-gatisdonatio 
ca  mor..Tcjinpar.uur  (ecunJii  Bart.  <io 
dtrina,qua6cs  fcquuntur  d.i.a.vi  fupr. 
dixi.Scil  ac6in>n  cll  rccedcndu^quia 
Cf  cus  pottft  cotrabcrc  &  donarc  intcr 
uiuos^iiuito  nugis  caufa  inortis,quad 
in  tucundi  moJo  contratfibns  a.c]uipa 
rata  lit,&  rcuocabilii  iii-c  donatio, 

Quxjlto  VII L 

S  MM.A\l^. 
I  Doiuuio  cakfa  mortis  oUm  fiibat  Wpm» 

iationt 
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latione  veitraditione-.bodicetiam  nudo 

paflo. 

i  »An  donatio  caufk  nortis  pofjit fieriprdjen 
ti&tacenci. 

I  ^^Vnc  ctiam  qualitcrfiatdonatio 
^Nca  morti$,&  qin  ca  rcquiratiir,vi 
dcndum  cft:Scirc  itaq,-  debcs,quod  de 
iurc.f?.&  codicis  antcluftinianum  do 
tiitto ca  morcis  (lipulationc  tantu  vcl 
craditionc  (iebat.tta  tcnct  gl.$.  i .  vcrb. 
acqui(itionis,inftit.de  dona.  cum  t|ua 
tranfcunt  Doiflorcs  coittr ,  vt  tradit 
Corn.conl1.137.col.  I  .vol.^.Rom.  c6 
r1I.486.in prin  And..ib  Evca li.paftor. 
'nu.p.j.quos  rcfcrtHyp  Rimi.dcdona. 
in  p  rin<^*nu.  152.  licct  ipfc  contrariu 
tcncat  Hodie  vcro  pcr  difpolitionc  l.ii 
quis  ar^cntum,C.dcdo.  rufficicnudu 
padu  Ethocquidcm  dc  planoprocc- 
dic  in  donationc  inccr  viuos  .  Scd  du- 
bium  c(l,quoniam  d.I.fi  quis,limpltci 
tcrlocjuitur  dc  donacionc,nuncjuid  et 
donatio  ca  mortis  nudo  paftj  ficri  pof 
fic,&:  difpolitio  d.l.in  ca  locuhabcat? 
Rclp.quod  fic.ita  tcnct  glo.ab  omnib. 
reputata  finj^ularisl.cum  patcr,$,  Mx 
uio,flr.dc  Icg.  2 .&  cft  cois  opinio,vt  di 
cit  vltra  laudaros  pcr  Cla.d.j.donatio, 
q.  r4.Arct  dcd0na.in  princ  gLi.Cac- 
ciolup.in  traft.dcpa<5l.        princ  nu. 
48.  Alcx.I.fcicndum,nu.7.iafo.nu.  10. 
Kip.Soc.nu.  j6.Ponca.fF.dclcg.r  .Soc. 
conf.  I  i^.nu.  f  .vol.j.Cor.I.i.  vcrf.in 
donationcjff  dcIcg.^.Cagn.l.fempcr, 
nu.^.flF.dc  rcg.iur.  rortu.Cirzias  l.iu- 
rifgcntiu,$:.c]uinim6,ff.dcpact.  &  hac 
coiorcm  alVcritTir.iq.rcp.l  i\  vnquain 
▼csb.donaiionclargiius,uu.i48.dcrc 
uocand.dona.&  lcgib.conni-bal.vcrb. 
contiaAcr.gl  j.nu.Si.Hyp.  Riminal. 
dcdona.inprinc.nu.zu.&  nu.^S^.Co 
uar, rubr.de  tcfta.par.^.nu.i ^.Addit. 
adRol. par.j  Hor.nu.  i  ;.Vafcj.  dcco 
troucrf.ilkiftiib.li.2.c.62.nu.  i  i.Con- 
trariiim  tn  tcnct  SignoroI.confi.  171. 
Roui.fibi  contraiius  l.i.&l.  fi  mortis^ 


ff  dcdonat.  caufa  morr.  &  plures  ali;^ 
cftq;  harc  quzftio  fatis  difputabilis^vt 
cv  Riminaldo  appparct,d.ioco.,  num. 
1 1 1 .  &  fcq.  Scd  prior  vt  magis  cdi«  cit 
audoriiatibns  pcr  Tiraq  allcptis  (c- 
Qucdacft.Cu  cadcfit  ratio.imo  maior, 
fiquidcm  cft  reuocabiIis,donatio  vcro 
intcr  viuo.s  irrcuocabili<>,quin  ccia  do 
nacioca  mortis  fauorabilior  ,  quiaia 
mnlcis  parcicipat  dc  vliima  voluntacec 
dcindc  quo  ad  ineundi  modum  arqui- 
paratur  donationi  inccr  viuos  :  crgo 
quicquid  plus  iuris  habcc  dohatio  in- 
tcr  viuos  nuiccoicat  iuxta  doftrinam 
coitcr  probatam  I.2.tf,dclcg.i.vt  dicit 
Rin>i.d.princ.dcdonat.nu.z(S^. 
a     Quid  autcm  fi  ca  donatio  fiat  pfenci 
&  taccnti,an  per  ca  przfcnciam  &  caci 
turnitatcm  acccptare  &  agnofccre  vi- 
dcaf,vt  fic  valcat,quali  cx  pa<fto  tacitc 
initoitcrdonator£&  donatatiu.^Rcfp. 
diucrfie  funt  opiniones:Aret.n.que  rc 
fcrtCrot.rub.fF.de  vcrb.  oblig.  ncg.it 
hac  donationc  valcre,fcquit  Dcc.rub. 
C.d"  pa  &I.fcniu,C.q.  tcfta.faccrcpoC 
Coirariam  opinio:icm,quod  valcat 
donatio,&  fufficiat  Ibla  prarfcntia  cius 
cut  fit.tcnct  Ang.conf.io  J.C0I.1.&  ea 
eflccocm  fatctur  Cur.Iu.d.rub.  C.  dc 
padi.And.ab  Exca  in  rub.dc  pidt.  nu. 
pS.Alc.d.rub.nu.^.fF.di.  vcrb.obli.Iaf, 
ibid.col  j.ouos  rcfcrt  Dida.  Couar.d. 
rubr.de  tcfta.par. ;  .nu.ij  cocm  quo- 
quc  dicit  Cagno.d  l.fcinpcr,  ff.dcrcg. 
iur.Fcrnand.Vafq.controucrfilluftri. 
lib.  2.c.<53.nu.  i^.idcm  Vafq.  trad.dc 
fucccf.^grcf  ^.jj.nu.  JZ.&  fctj.g,  ocs 
affirmant,ij>  cilis  donationon  fic  pfum 
pia  fed  cxpiclfa.Purpu.l.rogafti,^.  (1  ti 
bi,nu.64.ft.li  ccr  pcta.Qu^ia  taciturni 
tas  donatarij  pr^fcntis  tnducit  accepta 
tione&  cofcqucntcr  confctifum,ficqj 
elt  vtriufq,"  mucuocofcnfu  donaiio  fir 
matur&  c6fumatur,ncc  rcfcrtan  hoc 
vcl  illo  mo  i  vnu  coscsu  fucrit  cft.n.pa 
€cu  duoru  vcl  pluriu  i  idc  coscfus:^  co 
(cufus  (icuc  cx  vcrbis  id  fignificantib^ 

ita 
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ita  ex  alijs  quoq;  modis  &  fignis.vn  cx 
caciturnitate  &  prxfcnda  iunda  cins 
rtilitatc  colligitur. 

Qu^po  IX. 

s  y  MM 

1  In  donatione  caufa  mortis  reqmitur  donata 

rij  prKfentia. 

2  Teflamentum  babens  claufulam  \codiciUart 

vel  donationis  caufa  mortis,non  fufline- 
tur  in  yim  donationistnifi  donatarius  fue 
rit  pfxfens. 

'f  Donatio  canfa  mortis  fit  intermmente  epi" 
fioit  pel  nuncio ,  dummodo  ad  hoc fuerit 
deflinatus  nu.^. 

$  Donatio  caufu  mortis  abfentifaSla fufline  • 
turin  vim  fidcicommiffi, 

I  TP\0 natio  ca  mortis, vt  valcat^rcqui- 
■i-^ritct  donatarij  pratfcntiam,  (icut 
donatio  intcr  viuos,c|ux  (i  abfcnti  fiat 
non  valct.tcx.cft  l.inicr  mortis,(f.do- 
na.caufa  mort.&  ibi  not.glo.&  coitcr 
Dodorcs,vt  dicii  Dec.I.fi  cgo^nu.i.tf. 
fi  ccr.pcta.Hyp.de  Marf  I.  fi  cjuis,nu. 
98  .dc  q.  Ant.Gomc.  varia.rcfo.Iib.  2.C, 
^.n.i6.Coua.rub.dc  tcfta.par.  j.n.  1  j. 

1  Idcoq;fi  claufiila  codicillariSjVcldo 
nationis  ca  mortis  in  tcfto  fuerit  adic- 
fka,lcgata  in  vim  donationis  ca  mortis 
in  valcrcnon  pofTuntjfiquidcdonata- 
rius  non  fuerit  prarfcns.  ita  dicit  coi- 
tcr  tcncri  Bar.Soc.conf.  i » 2.incip.mul 
tum  abundc,vol.  i  .Rolan.a  Vallc  cof. 
8i  infi.vol.i.  Hart.Pifto.q.  nu.7. 

^  Prardifta  tamcn  conclufio  admitti- 
tur,fi  donatio  fiat  immcdiatc  donata- 
rio:Sccus  fi  intcrucnicntc  cpiftola  vcl 
nuncio,  quiatunc  criam  abfcnti  fa6la 
Talct.ita  tcncntDofiorcs  fupradi^i  & 
voluit  gU.nccambigi,C.dc  donat.qua 
communitcrprobatam  dicitRo.conC 
5  yj.nu.  1  o.Capiti.dcci.iSo.nu.p.quc 
rcfcrt  Clar.d.$  donatio,q.  i  2, 

^     Rcquiricur  tamcn^vt  rolis  nunciaf 


rcl  alia  perfonaadhoc  fpccialitcr  fit 
dcftinata,adc6  vt  ctfi  quifpiam  ad  hoc 
non  dcputatus^voluntatcm  donatoris 
ad  donatarium  motu  proprio  pcrfcr- 
rct,&  donatarius  acccptarct  &  ratifi- 
carct :  non  tri  idco  magis  donatio  illa : 
fubfiftcrct.ita  tcnet  d.ghl.ncc  ambigi. 
coitcr  probata,&  coiter  rcccptam  fate, 
turCor.confi,z54.voI.     diccns  non 
cffctutumab  ifta  fniaomniuantiquo- 
rum  patrum  in  dccifiuis  rccc Jcrc ,  idc 
aftcrit  Parifconf.SS.n. 1 5 .vol. ^.Hyp. 
dcMarf.Lncccjuis,nu.6p  flf.dcq.quos 
rcfcrtSoarcz  addi.ad  Gomez.varia.re- 
ibl.li.  2 .c. 4.1it. A.cum  plurib.allct^.  pcr 
cundcm  in  Thcfa.rcccp.fcn.vcrb.doiu 
tio.no.  157.&  feq.Har.Piftor.d.q.i  j. 
5      Scd  qujro^nunqutd  fi  donatio  fada 
fit  abfcnti  non  intcrucnicntc  nuiicio, 
valcat  falicm  in  vim  fidcicommisfi?, 
Refp.tj»  fic,dumodo  quinq;  tcftcs  fuc- 
rint  adhibiti.ita  not.gl.l.i.C.dc  dona. 
caurmort,&  fcquitur  Bar.I.  i  .ff.co,  & 
hnncopinioncm  coitcr  rcccptamcfTc 
tcftatur  Dccconf  1 9  J.circa  h.  Maria,; 
Soc.confi.6 7.nu.  i  7.1ib.; . Parif.confi. 
88.vifi)  proccflli.nu.p^.  vol.^.quos  rc. 
fcrt  Tobias  Noniuscofi.nu.S.  coc* 
quoq;  dicit  Ant.Gomc.varia.rcfo.bb. 
2  c.^.nu.i  S.Iul  Clar.$.  donatio.q. 
rcrf  p.>nc.Hart  Piftor.d.q.  1 ; .num.8* 

irMM^i{^i^, 

1  In  donatione  caufa  mortis  reqMiritw  >t  fiat 

meniio  mort's,et  donatio  in  tempus  mor 
tis  con/eratitr, 

2  JT»  f{:s  bona  (ua  donet  pofl  mortem^cenfetuf 

donatio  caufa  mortis. 
Quidfi  traditio  rei  donata  imefuenerit.n,^, 

l  13  Equiritur  ctiam  in  donationc  cau 
Avfa  mortis  principalitcr,vt  cxprcfsc 
fiai  mcniio  moriis,vcl  alt«.ruis  inftan- 
tispcricuU,  alUs  rc^uu(  donatiofim- 
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.plcx  inter  viuos.vt  dixi  fupraq.  r.  ncc 
fufficit  foiiim  mortis  ficri  mentioncm, 
Ccd  ncccfre  cft.vt  in  tcmpus  mortis  col 
lata  fic  ita  communcm  elTe  opinioncm 
eft  atu  r  Sygi  f.Lofrcd  .c6f.-|  .fcud.  u  t  cu  m 
rcfcrt,<^uauis  non  probct  SoarczThc^ 
(au.rcccpt.fcHt.vcrb.donatio.nu.  28?. 
Clar  dicens  pcrpctuo  notandu,$.dona 
tio,c^  4.&  ita  communiter  tcneri  dicit 
Gomcz  variar.rcfolut.lib.i.c.^.n.  r 

Vndc  fi  quis  donaucritbona  fua  poft 
mortem,ccnfcbitur  donatio  caufa  mor 
tis,qiMa  cft  fada  mcntio  mortis  ita  cx- 
prcllc  tcnct  Bar.l.fi.Cdc  p36t.&  ibi  Ca 
gnol.dicit  quod  omncs  Doftorcslc- 
quuntur,n.  II  J.&  ita  cominuniter  tc- 
ncri  dicit  Alcx.conf.8  i  .n.a.vol.i.  ide 
fi  proptcr  mortcm  vcl  propter  pcvicu- 
lum  inrtans  aliquis  donaucrit,  iiacom 
munitcr  quoqjtcncri  dicitGomcz.  d. 
cap.4.nu.i5. 

•  Eftq;  3dcohocvcrum,vttalis  dona' 
tio  ccnfc.uur  caufa  mortis,  ctiamfi  fa- 
Aaeffct  cxprcfla  traditio  rcidonatae: 
quia  intclligitur  h^ciraditio  fada  cu  il 
la  caufa&  coditionc,  nih  fucrit  rcuoca 
«,&  nifi  donantcm  p^nitcatjitaij;  non 
allcrat  donaiioncm  ciufa  morris.tex. 
cft  l  non  omnis,ff.li  ccrt.pct.&  ibi  glo. 
quam  dicit  communitcr  approbatam 
Parif  confil.i^.n.p.vol.i.Anton.Go- 
mcz.d.cap.^.nu.  16. 

Quffiio  X/, 

Jn  donatione  catifanjortisqHinqueteJtei  .  e 
quirtmtur. 

ylt.Tiia  voluntasuirtn  donatienis  tMmdanii 
■  fHfiiH€tj(fuado  qtdnq\  teftes  adfuerint.n.  z 
Muliir  an  prjjit  efJeteHis  in  donatione  cau 
'  famottis.numi^. 

Teilamenti  fulennitas  fifit  dmmutayornen 
' ■'  featur  etiim  dimimtta  iHatqudrequiritkr 
-  incodjiiU4S,nu.^, 


I  CCicndum  ctiamcft  in  donatfonecw 
•-^fa  mortiscx  difjiofitioncl.fi.C.dcdo 
natio.caufa  mort.  adhibcdos  cffcquin 
quc  tcftes.&  ita  commaniter  rcccptum 
ciic  dicit  Hyp.Riminal.in  princip,  dc 

3  donat.n  umcr.?42.Eftq;  hocadeo  vc- 
rum.vi  tcftamcnium  iurc  donationis, 
caufa  mortisfuftincri  non  posllt ,  nifi 
quinq;  tcftcs  in  prefirntiadonatarij  fue 
rint  adhibiti.ita  tcnct  Bar.l.  i  .fF.dc  do 
nat.caufa  mort.&  itacommuniter  tcnc 
rt  dicit  Bar.Soci.  conf  1 1 2.U0I. j  .Har. 
Piftor.q.i.n.tz. 

Scd  numquid  mulicrpotcrit  dTc  tc 
5  ftis,quar  in^cftamcnto  non  admittitur 
vtdixi  infra.^.teftamcntu?  Rclp.quod 
ficjita  crt  glof  in  l.fi  quis,C.  dccodicil. 
vcrb.quiDq}  teftcs,q  vult  in  omni  vl 
tima  voluntate  cvccpto  tertamcnto  ad 
mittatur,  &  tcncntomncs  utdicitlaf. 
d.I.fi  quis,n.  i  7.&  fubdit  quod  itaob- 
feruatur,&  facit  quod  dixi  ^.fcq.nu.i», 

4  Scd  ponc,ftatuto  vcl  confuctudinc 
(blcnnitas  tcftium  intcftamcntorcmif 
facft,vel  minornumcrusfufficit,proi  t 
hic  Roftochij,&  in  alijs  locis  ,  vbi  ii  « 
Lubcccnfc  vigct,an  ctiam  indonatio- 
nc  caufa  mortis  folcnnitas  tcftium  pro 
portionccadcm,  iid  tanta  pars  rcmifla 
ccnfcbitur,ita  vt  ii  quinquctcftcs  fiifli 
ciantin  teftamcnto,donatiocau{a.moi* 
tis  coram  tribus  ficri  posfit?  Rcfp.Bar. 
l.i.ft.dc  lcg.i  .tcnct quod  non^fcd  caii 
dc  tunc  (blcnnitatcm  q  in  tcftamcntis 
rcquiritur  ,in  donationc  caufa  mor- 
tis  lcTiiandam  ciU-.&  hfc  eft  comunis 
opi.vt  tcftatur  Brun.in  trad.dcforma, 
$,vlt.q.  i  o.qucm  rcfcrt  &  fcquitur  Di 
da.Couar.rubr.de  tcfta.part.j.nu.;  1, 
Quamuis  contrariuconctur  dcfcndcrc 
Francif  Rip.d,l.i.&  in  trad.dcpcftc, 
z.par.particula. }.  fcd^acommuni  non 
cft  rcccdcndLi,vid.inh'a$.fcq.nu.7. 

Quxpo  XIL 

Un  in  donat^  ca  mor*  requiraturiafi  :u(Uio* 

Qua:- 
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>^Varro,an  in  donationc  ca  mortis 
V^rcauiratur  infinuatio^Rcfp.  Arct. 
<onii.  1 7.  tcncnt  quod  Cic,fed  contra- 
rium  &  rc6^iu$  docuit  Bar.l.fi.pcr  illik 
tcx.C.dcdon.cauf.mort.pcr  qucm  ct 
dicit  corrcifta  cflcl.donatio.C-dcdoa. 
in  qua  Aret.lc  fundat ,  quod  ci  voluit 
^l.l.fi  quis  proredcmprione,  verb.  ad 
jefcdioncm.C.dcdon.&  exprcfsc  con 
cludit  Guido  Papa.q.6io  &  dccif.;;  2  f« 
n.  J.&  quod  itaafHrmant  Do6t  coitcr 
"diciiOabr.Ro.com.coiicJuf.ii.j.ti.  dc 
don.concLi.n.77.idcra  icftatur  Ant. 
Gomc.varia.rcib.ton}.2.c.4.nuni.  1 7« 

QHxftio  XIII. 

^An  bjereditatis  aditio  rtqwratm'  m  iona- 
tione  cauja  mortis, 

QVarro ,  nunquid  in  donationc  ca 
^inortis  rcquiratur  harrcditatis 
admo?  Rc{p.quod  non^quia  (bla  mor- 
tc<onfirmatuT,nccconfirraatur  tcfta 
mcnto  vcl  codicillo,vcI  aha  vitima  di- 
fpofitione.ita  tcnctgi.l.poft  lcgatum, 
^.qui  mortis  tf.dchis  quib.vt  indig.& 
ibt  fcquitur  Bar.&  in  1.  1.  S.  dc  lcg.  1. 
Do^.communitcr ,  vt  tcftatur  Anto. 
Oomc.varia.rcfo.  tom.  ?  .c.4.  nu.  1 6.& 
bancgl.dicit  fingiJarcAlcx.  d.l.  a.& 
coremunc  cftcopinioncdicit  Alcx.I 
.Rom^,^.Flauius,nu.io.fl.dc  vcrb.obl. 
Paul.dcMont.Pico  1.  quartam,  tf.  ad  I. 
falcid.Couar.  rub.dc  tcfta.par.  2  «nu .  2 . 
Intellige  tn  hanc  opiniencm  ypccdcrc^ 
quando  donatio  ca  mortis  fit  cxtra  tc 
uamcntu,&tunc  fihzrcdcs  ab  intcfta 
toiucccdant  aduerfus  illos  vcl  aducrfus 
curatorcm  bonis  petitum  &datum, 
donatariusagit  tanquam  crcditor  cx 
contradu.  ita  in  cftcdu  Do<So.com- 
munitcrtcncredicitGome  d^loco,nu. 
i^.Sccus  fi  in  tcftamcnto  faf^a  fit,quia 
tuoc  rcquiritur  hzrcditatis  aditio,  iu 


dicitcommunem  aftcrtioncm  tntciU* 
gcndam  Coua.d.rub.nu.  22. 

Qtujiio  XIIIL 

Sf^  MM^9^lFM. 
jln  omnia  bona  caujk  mortis  donari  pofjlnt* 

OVatro^n  omniabona  donari  pof^ 
fint  caufa  mortis  ?Rcfp.  quod  ft 
quis  donat  cau(a  mortis  omnia  bona 
prxfcntia,  valet  talis  donatio  ficut  & 
■inter  viuo$,&  cft  cominunis  Do&oru 
/entcntia  vt  dicitCagn.l.fi.  1 1  y.C.  dc 
pa6t  Alcx.couf.  i  ^.rol.  1  .Idc  cft^fi  dixe 
rit  donator  nmp1iciter,dono  omniabo 
na  mca  poft  morte,vt  firmat  idc  Cag. 
quia  rcftringitur  donatio  tantum  ad 
prcfcntia^quarauis  AJcx  aliter fcn tiat, 
proptcr  modicum  prziudicinm  in  do- 
nationc  caufa  mortis  ,  quac  reuocari 
potcft.Sin  vcro  prarfcntia&  futurado 
naucrit,ardua  q'^ io  cft,fcd  coitcr  tenc 
tur,donationc  ca  inortisbonorum  p- 
fcntium  &  futurorum  valcre.  ita  tenct 
Bar.qucm  fcqtiunrur  fcribcntcs  com- 
cnunitcr^vt  dicit  Cag.d.I.fi  n.xyS.So. 
conf.  j  .lib.  .IntcUigc  tamcn  illud, 
fi  donct  quis  vntuchiiatcm  boiKirii  i 
Secus  fi  donet  omnia,vt  barrcditatcm^ 
&  ita  ius  Tniucrfalcyftuc  lus  fucccslio- 
nis  vcl  hzrcditatis,qiJia  pa&is  hzrcdi- 
tas  dari  non  potcll.  ita  tciut  Soc.d  con 
filr&confz^  f.nu  5  lib.  j.rtfcri cxcdi 
Ema.Soarcz  Thcfa  rcccpta.fcut.  vcrb, 
donatio,n.2So.  &  quodiftalit  coisco 
clufiodicit  Vvcfcmbcc.in  com  &.t'\.Ac 
don.ca  mort.nu.« .  Nam  fica  mortis 
donationc  oin  n  ia  bon  a  p  ra;  fcn  ti  a  &  fii 
tura  rcliqucritnon  fit  hzrcs  talis  dona 
tarius,fcdlocolcgatarijhabiC .  Idcoq; 
alium  harrcdcm  ioftitucre  potift  ,  qui 
haercs  fcriptus,vcl  d  non  ftripicrit,  hae 
rcs  ab  intcftato,llcut  de  lcgato  ,  ita  dc 
hac  donationc  caufa  mori  is  falcidiam 
dctrahcrcpotfVtdixi  infra^  falcidia^* 

L  Qoac- 
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QV^ro  nunquid  ctiam  adio  hy 
pothccaria  compctat  pro  donatio 
nc  ca  mortis,  ficut  pro  Icgatis  ?  Rcfp. 
diucrfar  runtopinioncs,B.i!.d.|.  i.ft.dc 
Icg.i.tcnct  Qj  non,quc  fcquittir  Pau.dc 
Caftr.Alcx.Ponta.Ripa.&  cocm  djcit 
opinioncSoc.Iun.  nu.9o.&  99  8c  fub 
dit  durum  cflcab  ca  rcccdcrc,  &:  quod 
camopinioncmomnescoitcrprobant 
aflcrit  Hyp.Rim.in  prin.  dc  dona.  nu. 
68^.&  nu.69o.moucntur  coitcr,  quia 
talis  adio  /pccialitcr  &  in  priuiicgtum 
indudacft  pro  Icgaiis  &  fidcicommif 
ils,confcqucns  igiiur  cft.in  alij  calibus 
dari  nondebcrcjvbi  cxprcftum  noa 
rcpcriiur. 

"  Scd contrarium  tcnct  Rui.d.l.  ijc^z 
donatio  ca  mortis  ocs  eftcdus  fortit, 
quos  hnt  vliimf  voIutatcs,&  hac  fortc 
i  pudo  iuris  vcriorc  dicit  Hyp.Rim.d. 
loco,a  coi  tamen  non  cft  reccdcndura, 

Qu^po  XX. 

^nfal(idi{locusfni  donatione  ca  mortis, 

QVarrojnunquid  in  donationibus 
caufi  mortis  locusfii  falcidj^?Rc 
fpon.vidc  infra.$.falcidia,q. 
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Donatio  caufk  mortis  feuocjtur  exprefit^  uel 
tacit  e  per  aiienationnn  rei  dortjtx,  nu.  i. 

Jtem  per  rccomudefientmm  donantis  tactti 
reuotatur.nu.i. 

ExprefSi  remcatur  per  pptitentiam ,  &  ex- 
prejfam  uoli*ntatemuionMoris,dummodo 
ftne  bjcredemondecejferit^nu. 

^idft  iuramentumimeruenerit  nti.^. 

^n  rcuocatwne  faOa  ipfoiwe  domimwn 
traafeatynu.  5. 

^nfruUus  rep€tiposfint,ttU.6, 


I   n  Eftat  vtdcrcuocandis  donationi» 
AVbus  vidcamus,&  fcirc  dcbcs.fj»  no 
titu  cxprcfsc  fcd  &  tacita  voliitans  mu 
tatione  donarioca  mortis  rcuocatur, 
vipuiap  alicnatioMC  volutaria  rci  do- 
natar  a  donatorc  fada.ita  icnct  Dyn.I. 
Stichij,qui  mcus,ff.dclcg.  i.cuius  di- 
&u  dicit  aurcu  Bul  ibi ,  &  fcqiut  Imo. 
Cuma.Arc.Aicx.&  lafibi  Alcx.d.I,;^, 
ff.dclcg.  I  .&ibi  magiscocm  dicii  opi 
nionccflcSoc.Iu  n.i  1 1  .&c6cmdicit 
Alc.l.non  ois,ft'(i  ccr.pct.Ruin.  conf. 
I  Xj.n.^.vol  ».&conf.7.  n.  15.V0I.J. 
Dida  Coua  rub.dctefta.par.  j.nu.19, 
&  ex  coi  ccfcrt  Soarcz  Thcla.rcccptar. 
fent.n.  1  i{.vcrb.donatio,Rim.dprinc, 
dc  don.nu.  j99.Ant.Gomc2  varia.  rc» 
fol.Tom.t.c.^.nu.^. 
i     Sccundo  donatio  ca  mortis  tacite  re 
uocatur;  aliacxpreflareuocationcper 
rcconualcfccntiadonatoris  ab  infirmi 
tatc  vd  pcricnlo  mortis,cuius  ca  don» 
iiit.ita  Tenctgl.&  fcquitur  Bar.l.j.tf, 
■cod.tit  A  cft  omniu  rcccpta  con(.li.ino 
vtfatcturDcc.licct  nonnihil  rcfragct 
^.l.n6ois,ideaitAlc.ibi,Hvp.Rira.d. 
prin.dc don.n.j  So.Intclligc  tii  ,fi  do- 
ilatiofadaeft  imminctepcriculo  mof 
tisjvd  Jtcrius:Quia  tunc  donas  in  pc«r 
nculo  morris  vidctur  ad  illud  fciftrin 
gcrc,  &  fic  intclligitur  tacita  conditio 
It  donanscx  i\h  infirmitatcdcccflcriu 
Sccus,fi  fiat  donatio  nullo  inftantep^ 
riailo.vt  fi  quis  fanus  fcla  morris  cogi 
tationcdonat,&  poftcaincidat  in  ad- 
uersavalctudinc,&  rcc6uaIcrcai,n6*TU 
ftatim  ipfo  iurc  Tcuocatur  donatio.  ita 
dicit  tencrcDod.  cotcrGomc.d.c^. 
1».  1 9.vbi  fubdit  hac cocm  ct  non  pro- 
cedcrc,cjn  donatiofitabfcnti,  qni.i  tiic 
in  omntbus  arquiparatur  vlrima;  volu- 
tati^&non  rcuocatiTp  rcconu.dcfccn 
ta.ficutcivltima  voluntas.  &  hoccflc 
Valdc  noubilc  &  mcnti  tciHndnm. 

Exprefsc  rcuocatur  don.itic  t  a  mor 
tis  p  p^nitctia  &  cxprcfsa  volutate  do 
Jiaioris^lcx.cft  l.qui  moriis,ft  dcdon, 
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ca  mor.Quod  tn  intcltigc  non  pfoce- 
dcrcj^n  donans  finc  harredc  dcccsfit. 
ita  voKiit  An^  in  cj.Aftcnfis  Milcs,  & 
commiincm  clTeopinioncm  vltraCo- 
oar.cjncm  allegat  Clar.in  fi.d.  §.  dona- 
tio,tcftatiirSoc.&Maria.Ncposd  l.a. 
nu  88.ff.dc  lcg.i  Hyp.Rim.d.pnn.dc 
don  nu.^pocum  muhisalijs  pcrcura 
}audati$,cjtii  fiibdit  nb  hacopinioncdil 
rum  clTe  in  pra^ica  rcccdcrc,quamui» 
conirarium  alTcrat  Corn.conf^S.vol. 
j  .ratio  e(t,<iuia  licct  hoc  cafii  ipfo  lurc 
dicatur  rcuocata  donatiortn  cCi  nuUus 
fit,q«ii  dida  rcuocationem  obijciat,in 
etfcdu  pro  reuocata  haberi  dct,&  pcu 
confcqiiens  firma  rctnancrc,quia  pari.t 
func,quid  valercivel  n«lkm  cttc,  &  dc 
nullitatc  dici  nonpofiCc^  •  i 

Intctligcprcdida  quocj,-,nifi  luraAic 
tum  intcrucncrit  ,cjuia  tunc  doaatio 
ca  mortisitatranfit  indonationcintct 
viuos,vtampHu»rcuocari  non  poslit* 
ka  oes  admittcrc,cjui  tcncntdonatioH 
ncm  camorti$.ficri  iTrcuo^abikm,  qii 
promisfio  adicdacft  de  nori  rcuocnn- 
do,dc  quo  ftipra  q.  i  .dicit  Gabr.Ro.U, 
a.com.opi.Ti.dciurci«r  conduf  9.n* 
j  I  .cum  pluribus  pcr  cii  altcgatis^id. 
Couar.rub.de tefta  par.  a .num.  i  o. 
ciuni  qui  dixi  fupra  q.  l  .nu.4.  &  fcq. 

Sed  quacro,an  rcuocitione  exprcfst 
vd  tacite  fadla  ftatim  ipfo  iure  rcucru 
tur  dnium  in  donatorc?Rcfp.qu6dfic 
&  compctit  ei  rci  uendicatio  tcI  condi 
£t'io  fine  ca  velob  cam.  ita not.  gLI.  f* 
•mortisjff.dc  don.camort.&  hanc  eiTc 
coem  opinioncm  dicit  Ant.Gomc.  va 
ria  refo.Tom.i.c.^.num.io.&efllc  dc 
mcntc  ouim  dicui  Moder.Pari.in  con 
fuct.Parif  in  matcriafcud  $.xi.nu.8i- 
facit  quod  in  cafibus,quibu$  cx  folo  ti 
tulo  vctcontr.idu  tranfit  dominiu  , 
ijfdcm  cafibus  rcuocationc  fafta  domi 
nium  rcucnituripfo  iure  in  alicnanie 
▼t  eft  c6i«  opinio  fecuduGomcz.ibid. 
J  Sed  nunquid  faitarcuocationchoc 
jaodo  fru6i:us  rcpcti  valcbunc  ?  Rcfp. 


qood  fic,&  nedum  pcndcntcs/cd  ct^- 
cepti  a  tempore  donationis  cu  oi^ca, 
texxft  I.cum  qnis.ff.dcdona.ob  cam, 
&  tenct  gl.&  Bar.d.Lfi  monis.  &  hanc 
cffc  communcm  opinioncm  tcftatur 
Gomc.d.c.^.nu.io.Hyp.Rimi.d.prii» 
cip.dc  don.nu.doi.&  nu.  1 8. 

Qtufiio    XXI I . 

donatio  cctHfamortis extmguatwr  pput 
capttattdonantis. 

QVafro,an  donaiioca  monis  inte» 
^cxtrancos  fada  antc  dcli<Stiim,fc- 
cou  condcinnationr  rcuocctur?  Rcfp. 
quod  fic  indiftindc,ctiamfi  abfquc  m« 
tup^narfadtafit.  itatenctBar.  I.  poft 
contra<5tum,nu.  1  o.ff.dcdon.&  ibi  di^ 
cit  hanc  clle  communcm  opuiione  ^o. 
Hannibal.nu.j49.qucm  rcfertCouar. 
d..rubr.dc  tcfta.par.5.nu.4. 

§,CodlciIlus. 

^n  codicillus  dicatur  teflamentum,nm. 
CodiciUos  jactre  folJimt  omnes  ,  qui  teflark 
'j^.poQimt/iu.x, 

jln  prohibitus  ttHariper  flatutum  poffit 

diciilari/iu.^ . 
In  codialUt  re<fununtur  quinque  tefles^.  4, 
Claujula  codiciUaris  tum  demum  teftawcto 

uim  codicdli  tnbuit,quando  qtdnque  te 

fles  &  alta  requifita  interuenerunt.  «.5.. 
Sitefliumnnmerus in  teflamento  dnmnutus 

fitjon  idem  in  codiciUis,nu.6. 
Solennitas  reqsufita  m  tefiatmnto  cfci  $  m 

etiamin  codkiiiisre<iuiratur,nu.y, 
Jn  codiallis  per  quos  teftamentuni  tuptum 
toftmatur,qwnq,tefiesreqmrunturM.  8, 
^n  tefles  in  confpeSu  codkiUantts  effi:  de- 

beant.nu.^i 
CodxiUis  infcriptisfa3is,an  pro  formate' 

quiratur  fubicrtptio  teflium.num.i  o.^ 

fmwlo  ho(  inteUiiatur,nu.\i. 

Siffis- 
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StfftACuU  tedium  in  codiciUis  non  reqturu» 

Xirr,  num.  i  2 . 
tt^editax  diieQo  darinon potefi  in  codidt 

lis  na.  i  j  .eJr proced:t  non  tantH  inter  ex 

traneoftftd  etiam  mterfilios.num.  \  4. 
7{unqmd  etfamficri  poffit  per  viarfi  lubfii- 

tutionts,nu.  i^.Cft  dtrefii fiat^ tra- 

hatur  ad  fideicommiffum. 
Quidftfiat  per  fi<ieiconmiffi(m.num.  i6. 
Sifilms  rogatus  ftt  reflnuere  altf  pofi  worti 

ipfiusliberilegttimam  detrahur.t.nu.  1  7. 
Deciaratio  hxredis  pdtHeri  in  cndiWs.n.iS. 
CodictHifieri  poffunt  extra  tefiamentum  & 

iniefiartieniu.nu.  1 9. 
Claujula  codiidlaris  an  trahatur  adfideicom 

miffum^qn  fubihtuito  efi dirr&a,nu.io. 
ClaufulacodicHarts  an  fuflmeat  teflam^tu 

m  wm  cod  ctlloium,&  fupplet  deftClunt 

exptate^itione.no.i  t  .&  nu.n. 
^n  fit  us  qui  tentrur  refittuere  hxredt  firi' 

pto^du  is  quartas  detrahatjiu.z  ? . 
^n  relciffo  tefiamento  ver  queretam  a  fick' 

tre  turpi  perfona  infiituta cianj ula  codi» 

iitlarts  operetur  nu.i^. 
Jdtm  dic  de  claulutajinon  yalct  quodago, 

-ptago.ualeat  eo  modo,quoporefi.n.2^, 
»An  teflator  t>na  ip^a  tantum  poffit  agere^ 

an  tftraqift  adieGain  teflamento  efl  ciau 

fitlacodudlaris.nu  16. 
^n  teflamento  inter  Itberos  condito  coram 

quinq-yteflibusjegata  extrautis  reltfia 
fuflineantur  in  vtm  codictHori4m.nu.  1 7 . 
•/tn,fi  tefiator^qui  riti  fecit  teflameium^tuf 

fit  pi^ere  in  wm  codicillorum ,  -poluntas 

eius  rataftt.nu.1%. 
Qutdfl  tefiator  votuit  teflamentum  facere, 

non  tamen  adhibhit  folenn/tatcs  requift- 

taSyfedqiu  adcodiciUos fufficiunt.anva 

Uat  m  vim  codicillorum  nu.  29.  (n.  ^o. 
%4n  codiciiiipriores  ptr  pofleriorts  toUatur. 
Inteilige  quando  codiciUi  non  Junt  contra- 

rif,(ecusaiids.nu.^t. 
Quidfiduo  funt  codiciUiy  &non  conflat 

quis  prior  velpofleriortnu.  j  2. 
Quid  fi  reperiantur  duo  codiciUi  eodem  die 

fadt^num.  j  ^ . 
Si  hxres  fcriptus  repudiauit  kdnreditatem,an 


peremt  codic:lU.nu, ;  4. 
Quid  ft  defun6lus  nuilim  tefJamentumfecit, 
fedtantum  coiUciUosjm.j  5. 

1  /^OcliciIliisc|uoq;v!timavofutas  c, 
^^miniis  in  (olcnnis:.tn  aut  tcnmdi 
catur  vcl  appcllationc  tcftamcti  conti- 
ncarurin  cotroucrjfia  vcnit,c.7cj;  in  tri 
plicc  opinionc  dcdiiftacftiPnma  illo 
ria.^nullo  ni6  codicillos  tm  cfTc  volur. 
Scciida  dircfto  cotraria  cft,^  propric 
llnt  tcnin,cu  lint  fpccics  tcftamcnti  in 
gcncrc:cfLn.tcftatio  mcntis  dcfundi. 
TcriiacftjCjj  codicilli  iir.propric&  lar* 
gomo  dicantur  tcf!ni,&  hacc  cft  cois 
opiniOjVtdicit Alcia.rub.ft^  dclcg,  r* 
&  ibidcm  B0I0g.nu.48.  Cum  non  re* 
pcriatur  tcflm  in  gcncrc,  fcd  fiibijcia- 
tnrgcneri,  vltimac  voIuntati,&  codicil 
lidicuturvltima  voluntas,  ficut  tcftin. 
&  lolcnnis^ad  rcuocandum  lcgata  ipfb 
iurc  in  icfto  rtlifta.harc  cft  magis  coij 
opinio,vt  firmatur  Alcx.I.  datu,  C  dc 
Icg.I.<i  irafi:riptum.nu.4.ft\  dc  Itg.  r, 

2  Poftunt  aut  codicillos  faccre  illi  om 
ncs,&  qui  &  tcftamcta  faccrc  pnt:  &  fi 
Quisdciurctcftari  prohibctur,vt  quia 
furiofus,impubc$,v<.I  cx  alia c5,nec co 
dicillos  faccrcp6t.&  hocnohabct  du 
biuni,vt ait RoI.in:trad.dc  codic  n.^. 

^  Scd  qiixro,anhocct  proccdat  ftanic 
iurc  municipali,vtfi  cjuis  prohibcatur 
pcrftatutum  antcannumzj.tcftmfa 
ccrc,ct  codicillos  faccrc  non  posdt? 
Rcfp.quod  fic.itatcntt  Bar.I  i.ff.  dc 
Icg.  I  .&  cft  communircr  rcccpta  (cntc 
tia,vttcftatur  ibi  Alcx.iiu.?  .1.;^^.  j^. 
Rip.nu.io.Soc  lu.nu  i;.  qni  dicitab 
ca  no  tflc  rcccdcndiim  cofiilcndo  &  iu 
d  icado,Za  f  n  u.  2  .Fcrn .  V  a  ftj.d  c  fu  cccC 
progrcf.$.?o.nu.?  >.Iicct  volucrit  con 
irarium  li.il  1  fi  C.dctcfta. 

4  Rcquiriiur  ctiaia  ad  hoc  vt  valcant 
codicilli,vt  cjuinc|;tcftcs  vno  codcm^; 
temporc  fint  adhibiii,ficut  in  qualibct 
alia  vltima  voluntatc.tex. I.  fin.  C.  de 
codiciLnon  tamcn  opuscft,  vt  tnks  tc 
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ftcs  aJhtbiiifpecialitcradhoc  fint  ro- 
g.irijfcd  fuf]Rcit,quod  fortuiciaducnc- 
rint,d.l.fi.ficut  &  in  cotraftibus  intcr 
viuos^nccrogari  ncccfle  cft  fccundum 
cucm  opinioncm,vt  ait  Vafq  d.  §.  jo. 
nu.  I4.£flc|ueadc6  vcrum  cjuincjuc  tc 
ftcs  rcquin.vfct  tcflamcntum  rationc 
folcnnitatis  inualidum,vigorc  claiifu- 
Iz  codicillaris  lurc  codiciiU  (olcnnis  va 
lcrcnon  posfit.nifi  cjuincjuc  tcftcs  in- 
terucnvirint.ita  tcncnt  pjsfim  intcrprc 
tcs,&  in  1. 1  ,fl.dc  iur.codicil.  vt  fatctur 
Cor.confi.  r  S.vol.j.confi.  298.V0I.  i. 

Qu;nim6,cjiiamuis  teftamcnto  folc 
nitas  ciiam  tcftinm^in  tcftamcnto  di- 
minuia  fit,  iravtquinc];  vcl  paticiorcs 
ex  difpofitionc  cofuctudinis  futhciat , 
non  tamcn  in  codiciliis  minor  numc- 
rus  pro  c.idom  portionc  admirtitur.Ii- 
cct  toiidcm  furticiant.itatcnct  Bar.  d. 
l.x.ff.dclcg. z.fkibidicitcffc  h.inc  c6 
muncm  opinioncm  Soc.Iii.  num.154. 
Dida.Couar  rubr.dctcftam.par.  ?.nu. 
a  I . &  quod  Bar.caf tcri  coitcr  fccjuutur 
affcrit  Io.Ccpha.confi.j60.nu.r3. 

Scd  quarro,tu  fcis  quod  maior  tcftiii 
nu.ncrus rcc]uiriiur in tcftamcnro  coi 
ci  I.hac  confultisfima,C.dctcftamcn. 
N  mc^uij  in  codicillis  fd6t\s  a  cccco  de 
bcaut  witcrucnirc  tot  tcftcs,t|uot  in  tc 
ftamcnto  ipfius^an  vcro  quinquc  fuf- 
ficiantjfccundum  formam  communc? 
Rcfp.gUind  l.hac  confuliisfima  du.is 
ponitopinioncscontrarias  .  Vna  cft, 
lufficcrc  quinqiic  tcftcs ,  quam  fcqui- 
tur  SaliCc.Paul.de Caftr.iSc  lafo  qiufi 
minus  nouum  fit,  candem  fblcnnita- 
tcm,quac  in  tcftamcntis  recjuiritur ,  in 
Codicillis  quoqucadhibcri.  Altcra  cft 
totidcm  rccjuiri,  quot  in  tcftamcnto, 
quam  fccuti  funt  B.)l.Fulgof  Ang.Ro- 
nu.Alcx.&  alijcomunitcr  vt  ttftatur 
Fcrnan.Vafq  controucrf  illuftri.Ii.j. 
c.ioj.nu.i^.  dicitqihanc  opinjoncm 
eW':  vcriorcm,&  iurcrcpioapprobata. 

Ponc  itcm,qtiidamfccit  teftamcn- 
tuai  &  codicillos^poftca  tcftanicatuin 


natiuitatc  pofthumi  rumpitur,fi  tefta 
tor  vclit  icfta.ncntum  ruptumconfir- 
marc  codicillis,  nunquid  nccclfc  crit 
adhibcrc  quinquc  tcftcs?  Rcfpo.quod 
fic,ita  tcnctgl  1. 1 .  C  dccodicil.  &  ibi 
communitcr  tcncri  dicii  Alcx.num.  2. 

9  Quatro  itcm,nunquid  rcquiratur, 
quod  tcftcs  fint  in  confpcftn  codicil- 
lantis,non  olitcr atquc  in  tcftamcnto  ? 
Rcfp.quod  non,ita  tcnct  Mathcfil.  no 
tab  I  I  5.quiaiura,que  volunt,quod  ic 
ftcs  dcbcnt  cflc  in  cofpcftu  icftaroris^ 
ita  vt  vidcant  tcftatorc,&  tcftator  eos, 
luquunturin  tcftamcnio,in  quoma- 
ior  (blcnnitas ,  qu.-im  in  codiciIlis,qui 
nuUam  ordinationis  folcnnitatcm  rc- 
qnirunt,  hanc  fcntetiam  fcquitur  Alc- 
xand.inl.ft  non  fpcciali,C.  dctcftam. 
nu.y.&Lif  ibid.nu.H.dicitquodin  pra 
ftica  ftarctur  difto  Mathcfilani  ,  quia 
non  hct  contradiccntem.  hancopinio 
ncm  vt  communcm  fcquitur  Fcrnan. 
Vr.fq.dc fucccf progref $.  ^o.nu.  12. 
Contrarium  tamcn  tcnet  folus  Dcci. 
confi. )  s  i.qucm  rcfcrt  Aim.Crau.  rc- 
pct.rub  tf.dc  Icga.  i .  Scd  a  communi 
non  eft  rcccdcndum. 

10  Qua:ro,fi  codicilli  fiant  in  fcri£iis, 
an  tuncctiam  pro  forma  ipforum  rc- 
quiratur  fiibfcriptioquinquc  tcftium? 
Rcfp.  Azo  in  fum.C.dc  codicil.  tenct, 
quod  non,quam  opinioncm  vcriorc 
dicit  Vafq.dofucccf.creat.^.2 5.  num. 
»  5.quoniam  non  funt  du^  (pccicico- 
dicillorum  conftuucnd^,in  rcriptis,& 
nuncupatiu3,hcctfi  fiant  in  fcriptisfi- 
nc  tcftiu  fubfcriptione,dcficcrc  no  nc 
gctin  probatione.  Cohtrarium  vcro, 
i|»  iino  pro  forma  rtquiratur  fubfcri- 
ptio  tenet  gl.d.I  fi.&  fcquitur  ibi  Alc- 
xan.Iaf.&  CoFn.eftq;  rcccptior  &  c6- 
munioropinio^vtidcV.ifq.ibi  fitctur. 

1 1  Quam  intclligc  proccdcrc  fiuc  tcfta. 
tor  cxprcfse  dixcrit  fc  vcllc  ifcriptis  co 
dicillari,&  non  alitcr  valcrc  fuos  codi 
ciIIos,quam  fi  fcripturadcfiipcr,(blcn- 
nucr,riicqi  ficrct/iucid  noa  dixcrit. 
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Quia in  dubio^cx  quo  cxprcsfit  vcllc  in 
kriptis  codicillari,  intclligitur  fcriptu 
ram  non  tantum  pro  probationc  ^  (cd 
etiam  pro  forma  codicillorum  cxigc- 
rc.ita  cocm  crtc  opinioncdicit  Vaflj. 
«Lloco.  Sccus  vcro  fi  exprcfse  conftct 
codicillantcm  voluifTc, quod  valcrcnt 
codicil!i,ctiam  fi  fcriptura  dcfupcr  no 
ficrctj&  quod  hoc  omncs  admittitur 
dicit  Vafq.d.loco. 

2  Scd  nunquid  ctiam  figilla  tcftium 
funt  ncccffaria  ad  validitatcm  codicil- 
lorum  ?  Rcfpon.  quod  non.ita  ridttur 
vcllc  gl.d.l.h.C.dc  codic.  &  coitcr  Do 
ftorcs,vt  dicitVafq.de  fuccc.progrcC 
§.jo.n.i7.&.  dfucccfcrca.^. 15.^.42. 

Quxro,nunquid  fgmina  tcftis  cffc 
posfit  in  codici!!is?Rcfp.quod  fic^cct 
in  tcdamcntis  fccus  obfcructur.  ita  in 
&ccie  tcnet  gl.d.I.fi.  vcrb.  quinquc  te 
(tcs,&  I.qui  tcftamcto,$.mulicr,verb. 
polfc^tf.dc  tcfta.quam  ^.coitcr  cik  ap 
probatam  dicit  Dcci.l.tocminar,  (f.  dc 
rcg.iur.Iafl. fi  quis,num.  i  j.C.dc  co- 
dicil.Fcrnand.  Vafq.dcfucccf  crcat.^. 
V  t.nu. 6S  &^.i;.nu.  42.  &  quod  ita 
comunitcr  tcncnt  Doflorcs  dicit  idc 
Valq.de  fucccfprogrcf.  §.  50.  nu.i  2. 
Viui.com.  opin.Iib.i.  vcrb.  tcftis  cflc 
non  potcft.nu. 

}  Scias  ctiam,quod  in  codiciUis  ha^re 
dius  ncc  rciinqui  ncc  adimi  por.tcx.I. 
2.C.dccodiciI.!  hxrcditas,C  quib.  vt 
indig.vbi  BarJ3aI.&  atij  omncs  trndiit 
vt  iclbturParif  confi  /  ^.nu.^.lib.  2. 

^Ethacquidcm  conclufio  non  h.ibct 
dubium  intcr  cxtrancos.  Scd  quid  in- 
tcrlibcrosjnuiiquid  patcr  in  codicillis 
poicrit  hircditatcm  dircdo  rclinquc 
rc  ?  Rtfp.Bar.  in  l.mihtis  codicillis,fF. 
dc  tcfta.milit.tcnct.quod  fic.Scd  cotra 
rium  icuct  lial.l.  filij,tf.  famil.  hcrcif. 
cj>  imo  patcr  itcrlibcros  fuos  no  potc 
ritcodici!lari,ita  quod  dircdo  rclin- 
quat  ha:rcditatcm,licct  in  impcrfcfto 
tcfto  id  faccrcposllt,vt  dixi  infra^.  tc 
ftamcntum.  hanc  dicit  cflc  communc 


opinionemRom  confi.  fTp.&quod 
omncs  iia  tcncnt  dicit  laf.l.hac  conful 
tisfima,^. fi  quis,n.4.C.dc  tcfta. Parif., 
d.confi.j  ^.nu.6.&fcq  &quod  litco- 
munior,rcc>y tio:,&  vcrior  fcnrcntia, 
fatctui  Fernan.Vafq.de  fucccfcrca.li. 

i5.nu.7.circa fincm,quiaiutcrpa 
trcm  &  militem,quo  fundamcto  Bar. 
&  contrarium  fcnticntcs  nituntur,I6- 

f;cdiucrfacft  ratio,fiquidcm  militibus 
inc  folcnnitatc  tcftari  conccdlturjp. 
ptcr  corum  fimplicitatcm,qui  ro  ccf- 
fatin  patrcintcrliberosteftatc,&  mul 
tx  aliz  funt  diftcrcntiarcirca  tcftamc- 
tainterpatre&  militcm,  coq;  dc  vno 
ad  alium  non  dcbct  argui.  £go  tamen 
Bar.opinioncin  tcrminis  quibus  lo« 
quitur  vcram  iudico,f  in  fubftitutio- 
nc  pupillari  fa&a  de  cxtranco^quxpcr 
aliud  tcftamcntum  intcr  libcros  in  co 
dicillis  fa6lum  rcuocatur,prout  ca  ve- 
riorem  &  rcccptiorcm  dicitVafq.de 
fucccf  rcfb.$.  i.nu.^  8.  quoniam  fada 
cfthxcfccunda  difpofitio  intcrip(b$ 
libcros,&  magis  cft  fauorabilis  ipiis  li 
bcri$,quam  primum  tcftaracntu,  fiqui 
dcm  rcuocatur  fubftitutio  cxtranci,& 
ahuscx  libcris  fubftituitur.facitgl.  d. 
Authxntcr  libcros,quf  dicit  tcftamcn 
tum  folcnncpcr  aliadilpofitionc  mi- 
nus  folcnncm  intcr  libcros,  ipfis  ma- 
gis  fauorabilc  rcuocari,&  hdc  opinio- 
ncm  ibi  dicit  communcm  Rim.  qucm 
rcfcit  r.irif  confi.  j  5.nu.2 3  vol.  2 . 
15  Pripdida  criam  proccdunt,  vt  pcr 
via  inftitutionis  harrcditas  dari  no  pof 
fit,vtdicit  communcm  opinioncm  cf- 
fc  Parif  d.conf.^  5  .nu.5  Scd  quid  fi  dc 
turpcr  viam  fubftitutionis  pupillaris^ 
vt  h  paicr  fccit  tcftamctum  lilioiir.jia 
bcri,&  cidcm  p  ipillantcrin  codicilht 
fubftituat  ?  Rcfp.quod  ncc  id  qjiJ.^m 
ficripotcft.ita tcxj. fi  idcm^C.dccodi 
cil.'qucm  rcfcrt  ViUal.  infuacoUcd. 
commun.opin.verb.patcr,nu.  5 9.  lo. 
Dilcd.trac.dc  arte  tcftad.ti.  j.cau.^^. 
licctaUudfitIcafudcquo^l>.;r.vbi  s. 

L   4  Cx' 
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S  Cartcrum  fi  vcrbis  non  dircdis/cd 
pcr  fidcicominifriim  hzrcditas  in  codi 
cillis  fit  rcliduvt  fidcicomirtum.  tcx.I. 
l.C.dc  codi.&  cft  cois  opinio,vt  dicil 
laf.l.cx  tribus,C.dc  codi.Ioan.DiIcd. 
.traft.dcart.tclbnd.tit.^.cau  ?4. 

Scd  ponc,quod  tcftator  harrcditatc 
incodicillis  dc  fa<fto  rcIiquit,quo  cafii 
iurc  dircfto  vjlcrc  no  p6t,nuncj.d  folcc 
valcbitiurc  fidcicomisfi?  Rcfp.jp  vcra 
rcfblutioc  hiii'  dubi j  diftignc  trcs  caP, 

Pr!mi.is  tft.qn  priccsfit  tcftamctu  , 
&po(lca  in  codicillis  tcftator  cft  ver- 
bis  dircdiSjVtli  in  tcfto  infticuit  Tt- 
tium,poftcacodiciIlis  dixit ,  Scmpro- 
niiim  poft  mortcm  Titi j  harrcdcm  clTc 
dcbcrc  ,  &  hoccafii  liccc  dirciftoiurc 
non  valcatrTamcn  hodic  dcbcnigui- 
tatc  &  a:cj'iitatc  &  inftitutio  dircd.i  in 
codicillis  fa<Sa,&  harrcditas  dircdd  rc 
lida,cft  valida  6i  Hi  mi,non  in  vim  di- 
rcdarfubftitutionis^fcd  in  vim  fidcic5 
misfi.tcx.cft  in  I.Scaruola,ff  ad  Trcbd. 
&  traditBar.  1.1.  C.dc  coJic.  &:on- 
ncs  ibi  fccjiiutar  vttcftaturParif  conC 
2 5.nu.5.voI.5.&  conr^i.nn.i  r.vol. 
2.6«:  magis  vcrain  &  cOan  dicit  P.irifi. 
conf^i  .nu.52.vol.2.  &quodhocfit 
vulgntum  &  ccrtisfimum  idcm  firmat 
Confil.io.n.j.vol.co.Er  hocct  procc- 
dit,ctiam  in  tcft.imcnto  alia  fuifict  fa 
Aa  pupillaris  fubfticutio.ita  dicitcoi- 
tcr  tcncri  Alcx.l.  2.nu.  5  .C.de  codicil. 

Sctundus  cafus  cft,qn  non  prxccfl 
fitaliud  tcllm  &  ruiicfi  conftat,  quud 
icftaior vcluit  tcftari,&  nonadhibuit 
fblcnnitatcs  ncccllari.is.fcd  cora  quin- 
quc  tcftibus  dixu  fcTitium  hircdcm 
inftitiicrc.non  valci  talisdifpofitio ^p- 
ptcr  dcfcdum  voluntatis  ,  vndc  ii  vo- 
luit  rcftari,&  noii  valct,vt  tcftih,  non 
piarfumiturvoluillc  valcrc  iurc  codi- 
cillorum  &  fidcicoinmisfi.tex. 1. 1  .ff.dc 
iurccodi.&  ita  tcncnt  omncs  Dofto- 
rcs,  vt  dicit  Fcrna.Vafq.Ii.3 .  dc  fucccC 
progrel*$.  jo.nu.j8.Sin  vcro  apparct 
difpoocntcm  voluiifc  codicillos  tcne- 


re,vt  quiaexpfcsdt.vcl  id  vctofimilitct 
cx  eius  voluntatccolligatur,  tfic  difpo 
fitio  p  vcrba  dircfta  fafta  trahitur  ad  fi 
dcicomifTum  indiftin^te.  hac  dicit  cfte 
cocm  opinionc  Alcx  d.I  fi.in  fi.  nu.  5. 

]  8  Scias  ctiam  quod  pdi<5la circa  datio 
ncm  vcl  adcmptioncm  harrcdiiaiis  pro 
ccdunt,  quac  in  codicillis  ficri  non  pof 
funt  Sccus  vcro  cft,quo  ad.dcclaratio- 
ncm  pcrfonx  hacrcdi$,vt  fi  in  tcfto  di- 
catur:Inftituo,  qucm  in  codicillis  no- 
minaucro,nam  idbcnc  ficri  potcft  in 
codiciIIis.tex.  l.afTcioto,  iT.  dc  hatrcd. 
infti.&  tcnci  Cyn.l.fiuc.&  ibi  Alcx.di 
cit  hanc  cffccommunc opinic,C.dc  co 
dic.Qui  n.dcclarat  nihil  dai,  fcA  datu 
figniiicat,&  codicilli  trahunfad  tcftm^ 
&  dcclaratio  faiia  vidcturi  tcftamcto. 

Similitcr  liccf  hxrcditas  in  codicil- 
lis  dircclo  dari  non  potcft:Tn patcrin 
codicillispotcft  bona  fua  diuidcre,  & 
dc  illis  vni  plus  asfignarc,quam  altcri^ 
&talcm  diuifionc  ludcx  ad  vngucm  fcr 
uarcdcbct  tcx.l.  cx  partc,$.intcftato, 
&  ibi  icncnt  omncs  Bal.&  omncs  com 
munitcr  l.fi  cogitationc,vt  tcftatur  Pa 
rif.confi.  j^.nu.i  6.&  fcq.vol.x. 

19  Tu  fcis,quod  codicilli  fiunt  quan- 
doq;  in  ipfo  tcftamcnto,qii.  f.  quis  fa- 
cit  tcftainctu,  &  in  fiibfidiu  codicillo^ 
vt  f.valcant  dcmu,fi  vt  tcftamcntu  valc 
rc  non  pofluni,quia  fortc  in  folcnnita 
tc  dcficit ,  vt  quia  cx  ttfbibus  vnus  cft 
impubcs  vcl  quinq;  tcftts  tantfi,  intcr 
quos  ct  f(fmina,&  cft  adicfta  claufula 
codicillaris,fi  non  valct  iurctcftamcti, 
ualcat  iurc  codicillorii :  &  runc  et  cius 
daufular  cfFcftus  cft,quod  fi  tcftamen 
tiim  no  ualcat,  inftitutio  fada  in  tcfta 
mcntoconucitaturin  fidcicomnii(sii 
uniucrfalc ,  &  ucnicntcs  ab  intcftato 
fucccdant,fcd  uirtuic  illuis  claufulac  ec 
ncantur  rcftitucrc  harrcdiiatcin,hxrc- 
di  fcripto  rctcntaTrcbcllianica  ita  te- 
nctBar.I.  i  .fF  dc  iurccodic.&  cftcois 
opinio,ut  dtcii  Parifcof.^i  n.^o.uoU 
5  Jcrn.Vafq.de  fucccf.crca.J.i  z  .n.55. 

Idcm 
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ao  iJcm  dic  in  fubflieutione  dircda^Si 
;n.in  tcftamcnto.ippofita  cfl  claufuU 
codiciIlaris,opcratur  illa  cffc<5tu,vt  va- 
lcatiurcfidcicommisli ,  ficut  fi  dircda 
fiat  fubftitutioin  codicillis.  hancdicit 
dTccocm  opi.Parir.conf.^i.nu.s  j.& 
d6.vol.2.Io.Ccpha.conr..po.  nu.z  & 
fcq.hb.j.&  proccdit  hoc  fiucfubftitu- 
tio  fiat  vcrbis  ci  dircftis  ac  ciuilibus  fi- 
tic  comunibus.ita  dicit  cffc  cocm  opt. 
idC-  Ccph.d.cof  ^jo.n.i.dixi.^.fubfto. 

21  Scdquidfi  tcftamcntu  m  cft  nulhim 
fihj  prficritionc.Numauid  claufula  co 
dicillaris  opcrabit  v  infticutio  tranfcat 
in  fidcicommillum?  Rcfp  In  h.ic  quar- 
ftionc  diftingucduos  cafus.Primus  cft 
in  filio  iam  natop:crito,&  glo.in  auth. 
ex  caufijC.dclibcr  prjftcr.tcnct  «.^  hoc 
cafu  cljulula  illa  nihil  opcrctur,S:  hanc 
dici»  cocm  opi.  Signorol.  dcH  )mod. 
conf.  1 7 1  .Scd  contrariam  partc ,  quod 
\m6  claiifulj  codicillaris  opcrctnr  circa 
inftitutionc,vt  in  fidcicommiffum  tra- 
fcat,rcnct  Bar.I.i .<j.5 .tf.dc  iurc codicil 
I0.&  cam  dn-it  magisc6v.m  opi.circ  A- 
lcK.conf  ^7.vol.  I  .Capr.cof.jo.n  j.^. 
Ancha.qu^'ft.hb  I  c|.  (  i.n.io.  Zuntus 
Rcfp.pro  vxo.  n.5  7  2  .&communiorcm 
rcfcriMatth  Gribald.com.opin.vcrb. 
pra!tcritio,&  vcrb.codicil.  Dcci.confi. 
490  .col .  pcn .  B  u  r  f  con  f  9  2 .  n  u .  4 . 0  a- 
bricl.Roma.d.concluf  7.nu.  1  .lib.6.dc 
cl.uif  Clar.d.cj.  46.CU  plurib.per  cu  lUc 
gatis.Cocm  cjnoq;  dicit  gl.Iaf  d.  Auth. 
cx  caufj,&  didain  glo  pcromncsrc- 
probari,nu.  z  x.Ctir.iun.nu.68.  &  rccc 
ptiorcm  fatctur  Fcrnand.Vafqui.Iib.j. 
dcfucccf  progrcl.$.  jo.n.  J7.&  nu.48. 
lo.DilctLt.trad.dcartc  tcftand  tit.  j  . 
caut.  I  .n.^.Et  hoc  nota,q».iiUhcctcx  di 
(pofitionc Auiii.cx  caufi  in  tcftamcto 
rationcprx(critionisnullu,lcgatacon- 
lcrucntur:  tamcn  non  itcm  inftitutio. 

ti  Sccundus  cafus  cft,  qiiado  fihus  po- 
fthumus  cft  ignorantcr  prajtcriius ,  iicl 
<jucm  tcltator  adhuc  viuum  ignorauit: 
£c  (jiiod  of  crccur  illa  cbufuU  codiciUa 


ris  circalcgaxa  dixi  fupra.$  lcgatum,(). 
67. An  autcm  circainftitutioncm  opc- 
rctur ,  vt  ad  fidcicommiilum  trahatur, 
magis  cotroucrtitur,itaq;  variat  Oo6t, 
&  alijs,  alijquamplurimi  fibi  ipfisad- 
ucrsaf ur,&Cf  farca  dccifionc  opus  fit. 
In  hoc  autc  concordant,  quod  claiifula  • 
codtcillaris  fuiurum  icfpicicns  inducal 
fidcicommjffum,non  obftanic  pofthu 
mi  praricritionc,c|uado  fcicntcr  cft  prj 
tcriiuSjVt  notat  Bar  d  1  i.ft  dc  iurcco- 
dicil.q.6.&  quod  m  hoc  omnes  cocor- 
dant  dicit  Parif  conf6o  vol.](.nu.9.& 
nu.u8.dicit  hanc  crtccocm  opi.&  coC 
6i.nu.&  conf^i^.n.xo.cod.  volum.At 
fi  ignorantcrfitprftcritus,affiimatiua, 
quod  opcrctur  fidcicommiflum  claufu 
l.i  codicillaris  futurum  rcfpicies,icnuit 
Bar.iibi  concrariiis.I.qui  filiabus,  ft.  de 
Icgatis  primo,qua  opinioncm  vlcra  rc- 
lacos  pcr  Clarum  d.q.  46.  magis  cucm 
dicit  Addit  ad  Bart.d.I. i .dciurc  codi* 
cil.lit.I^Cor.conf  I  58.V0I.1.  conf  118. 
V0I.1.&  veriorcm  dicitin  conf,  195. 
vol. i.Nicel.in  concordant.Bart.  106. 
magis  cocm  dicit  cfTc  opuiionc  Parifi. 
conli.(^o.nu.2.&  confi  d^.n.  8.  vol.  t. 
Cornc.  Auih.cx  caufa,n.  46.de  lib.pr^- 
icr.&  cof  19  j.vol.i. Anchar.quarftion. 
fiiniliar. 1 1  .nu.^.hb. 5.&.q.49.  iiu.  8. 
hb  o.Soc.iun.coiifi. r07.nu.24.  vol  1. 
Croi.conli.66.nu.8.  Bertrand.  confi, 
I  o  in  prin  vol.  1  .Bclon.conf.s  7.  n.  14. 
BcTo.confi.  I  7.n.28.Mandofad  Rom. 
cof  1 1  i. Alciat  conf  n  o-  &  cx  magis 
coi  rcfert  ViHal.com. opi.vcrb.cIauuiU 
cod>cilIaris,n  67.SoarczThcfau.rcccp. 
fcnten.vcrb.pr^tcniiOjio.Ceph  conli. 
I  j  8.  n  ^ .vol.  I  .&  pluribus  authoritati- 
bus  coprobat  Burl'.  cof  Sp.n.^i.  vol.i. 
G  ibr.Roma  com  opi.hb.6.tit.  dcclau, 
fiihs,c6cl.7.n.8.ev  q.bus  apparct,qu6d 
hanctcnentcs  numcro  for^c  pr^pondc 
rat.Scd  hoc  cafii  filius  pr^tcritus  dctra 
hit  lcgitima.vt  tenci  ocs  s  dicti  T>o6l 
Burfa.d.conf  ><8.nu.  ip.Sicut  etiam,(i 
paccr  in  codicilUs  filium  rogalTct,  vt 

haere* 
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lurrcdicatem  altcn  poft  mortcm  refti- 
tucrct,pol]cnt  h^rcdcs  cius  lceitimam 
dctrahcre^qiramuis  rccus.fi  hcrcdcs  ro 
g3rcntur,vcl iii dubio mandaHct  rcdi- 
cui,quo  CiCu  ipli  h^redes  rogati  cenfcn 
tur.ncc dctrahiint  lcgitimamj  ita  tcnct 
fiar.l.fifundum^^.Bn.ft  dclcg.i.  &  cfl 
communis  opinio  ut  tcflatur  Parif.cor. 
4)  .nu.45  .vol.2.Ioai).DiIcd.trad.  dc 
artc  tcfland.tit. 5 .cauc. ; 4. 

Etomninohanc  conclu.  admittunt 
Doft.quando  tcdator  fupcr  jixit  &  no 
mutauit^cum  tcftamcntu  pofTct  muta 
rc^quo  cafu  tacitc  intclligitur  approbaf 
re,ma>:imc(i  admonitus  norcuocauit. 
hanc  dicit  eflc  cocm  vltra  Dcci.  confi. 
4.90. quc  rcfcrt  Ciar.d.q.^d.vcrfi.  gug 
opi.Crot.conf.66.n.9.&  i  i.quc  rcrcrt 
.fiurf.conf.Sp.n.  49.uol.i  .Cur.iu.c6f. 
I  5o.n.ii2.&  11  j.Parif.conf  do.n.ij. 
&conf 61  .vol.i.Ccphal.d.  conf.  i?8. 
n.j  ?.Quac6cm  tamenon  fimplicitcr 
inccUigas  quadoteflatorfupcruixit,(cd 
^i  claufula  futuru  rctpicicns  addica  c- 
j'at,&  alia^q  mcntc  tcflantis  f uitTc  pcrd 
ilcrcin  uoluntaccordinata  oftcnduc. 
hac  dicit  ciTc  cocm  opi.Parif.  conf.64. 
n.i7.uol.2.&  id  reccpciori  calculo  ocs 
admittcrc  dicit  Burfat.c6f.89.  nu.  5  o. 
Burfit.conf  88.n.  19.V0I.1  .Sccus  vcro 
ii  dicta  claufuia  no  efTct  addirajtellacor 
tm  fupcruixcrat,  uel^exironcus  tarituin 
ftit^ucus  er^c ,  &  conit(5turara  mcns-no 
cocurrerct.  Quia  tuc  claufula  iila  non 
opcrarctur.hac  cocm  dicii  opi.  Ant.  A- 
lcx.  cof.i  1 5  .Barb.c6fdo.uol.  2  .Soc.  c6n 
ifj . U0I.4 .quos  allcgat  Gabr.  d.  con.  7, 
.Ji.  16.&  fcq.PariCTcof  6o.n.z8.uoI.x. 
.  Contraria  partc,ij;  daufula  codiciUa 
ris  pofthumoignorantcr  ptcriio  indi- 
ftinCtc  iiihil  operetur,  ampicxus  tft 
Bar.l.  I  .n.  I  o.ff.dc  iurc  codicil.  &  hanc 
dicit  c(Tcc6cmopi.Soc.conf.95.uol.4. 
cum  pluribus  allcg.pcr  Gab.d.  c6cl.  7. 
n.6.6c  Dod.in  confcienua  fuarcnuc 
runt  hanc  opi,fquiorcm  dicit  Bolog.d. 
Auih.cxcaj&  cocm  tcftatur  Cagn.  ibi 


liii  24.&  ut  ueriorem  ^  arquioreamo,< 
pk'£i:itur  Bcrt.conf.  1  o*uol.  2.  conLy  i  • 
uol.{.&  h.anc opi.  utanima;  cofulatur 
amptedcndam  fuadctlgnc.d.  Auth.cx 
ca,n.  201.&  fcq.2 1 1 . Alciatin  trad.pr^ 
fumpt.rcg.i.pfump.i  ?.& quod opinio 
Bar.cft  ueritas^dicut  Modcr.Paril  add. 
ad  Alcx.c6n^  o.  uol.  5  .lit.  A.&  cocm  cii 
cit  Bcrt.C()f  170.^.5. cu fcq.uoI.i.& ita 
iudicatu  fuiflc  pcr  Parlamcnt.Dclphin. 
&  hanc  opi.Bar.canonizata  &  approba 
taabomnib.aitMantua.  conf.  id^.ia 
ft.&  multisc6probacBurf.conf.i  V>n, 
2  2.&  fcq.|dcoq;  uti  c6munior  hodic, 
gquior,&  rarionabilTor  iudicado^obkr^ 
uataTcqucnda  eft,ctiamli  clauTula  adie 
^bTucuru  rerpiCiat,&  teftator  fuperui 
xcrit,c3C  quo.n.fcmcl  tcftametu  pofthu 
mi  agnaciouc  ruptu  &  inualidum  ,  cx 
co  (blo  quod  fupcruixit  &  n6  mutauit^ 
ucl  claufula  in  futuru  conccpta  cft,  rc- 
c6ualefcerc  in  piudiciu  prxtcriti diccn 
dij  ucl  quid  aliud  pr^fumcndu non  cft. 

lutelligc  camcn  hanc  conclufione.n 
^ccdcrcptcr  lcgata  in  tcftamcnto  rcli 
da,dumodo  no  iint  la  magna,(j>  maio 
repartcmbonoriiafccdanc,vt  dui 
Icgacu,q.67. &  plurib.  coprobat  cx  c6- 
muniBurfac  conf1.15.num.  26.  Capra 
reg.i  i  i.num.i8.&  fcq.ctiamndaudi- 
la  rcfpiciat  tcmpus  prxfcns,  ucl  futu- 
rum.Gabricl.d.concI.7.num.9.  &  fcq. 
25  Quxro  itcm,  an  i  cfciflb  tcftamcnto 
per  quxrda  inofHcioli  teftameti  infti- 
tuta  turpi  pcrfona  claufula  ifta  codicil- 
laris  opcrct,vt  frater  tcncatur  rcfticue 
icpcr  fidcic6mifsu?Rcfp.c6is  opi.  cft, 
Q>  n6,vc  tcftaiur  laf  l.fracics,Dcc.c6f. 
5  6 1 .conf  5 3 o.Curc.  l.i.C.dc  inof.tcft. 
Scdcontrariu  tcnct  Alcx.I.pofthumus^ 
^.fi.C.dc  iniufto  rup.tcfta.  vcritas  pcn 
dctab  co.an  tratri  fufticiatlcgitimare 
linqucrc  turpi  pcr{bnainftituca,an  vc 
ro  tota  fubftantiadcbcatur.de  quodixi 
infra^.tcftam.Si  c6emfcquimur,quod 
totu  dcbcaturjtunc  Dccij  &  cois  opi. 
jpckdvrct^  quia  116  curatur  dc  uolutatc 

tcfta- 
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tcftatoris,&  C\c  dc  claufiila  illa  codicilla 
ri.Sin  ucriS  contrariam  pirtc  amplcfta 
mur.quac  ucrior.tunc  Alcx.opi.prfua 
lerct,quod  exccpta  Icgitima  tcftator  in 
talcs  pcrfbnas  difponcrc  posfit  dc  bo- 
nis  riiis,&:  claufula  codicillarc  tcnc 
tur  fratcr  dctrafta  Icgitima  rcliquu  in- 
ftituto  rcftitucrc,iia  tcnctCagnol.l.  i. 
C.dc  inof.tcftam. 
24'^  Sed  ponc,  quidam  inftituitduosfi- 
Hos  aef|ualitcr,vnu$  dccesfit  relidtis  ne 
potibus,qui  rcpcriuntur  practcriti ,  & 
ita  teftamcntu  rumpitur  agnationcfni 
hjrcdis  pcr  1. VcIIcia ,  nuquid  hoc  cafu 
cliufula  cudicillaris  opcrabitur  ?  Rcfp. 
cois  cft  opin.  quod  tcftcmcntum  ru- 
ptum  quoad  inrtitutioncs  harrcdum  cx 
caula  prxtcritionis^fuftinciur  quo  ad 
lcgata&  fidcicommifla  ncdu  cx  Auth. 
cx  caufa^fcd  ctiam  ui  claufiilar  codicilla 
ris,ipfiq;  ncpotcs  fucccdunt  ab  inttfta 
to,&  uigorcdiftarclaufular  codicillaris 
ccnfcntur  grauati  rcftitucrceorum  pa- 
truo,  quatcnus  ab  intcftato  cipcrei  dc 
co,in  quo  puruus  fucrjt  inmtutus: 
non  aute  intclliguntur  grauaii  rcftituc 
re portioncm  patris  eorum :  Qnia  clau 
fula  codicillaris  opcratur  folu,  ut  fiicce 
dcns  ab  intcftato  rcftituat  iurc  fidcico 
misfi  harrcdi  inftituto  illud,in  quo  dirc 
6to  erat  inftitutus  ipfc,cui  rcfto  fit .  ita 
tenct  Bar.d.I.  T.q.  i  i.ffdeiurc  codicil. 
&  quod  ncmo  Do^toru  coiitradicitdc 
cifioni  B.ir.dicif  AIcx.cofi^T .n.  j.vol. 
2  .&  cocm  cflc  opi  &  ucrarn  fatctur  pul 
chrc declarans  P.irif  conf.do.nu.  j 7 .& 
(cq.uol.;  .  An  autcin  talcs  nepotcs  tre- 
bdlijnicam  dctrahcrc  posfint ,  fi  ha- 
beant  lcgitinum  ,  dixi  infra^.  Trcbcl. 
lijijica  ■ 

25  Qu;^ro,quida  dcccsfitfaftis  duobus 
tcftamcntis,cx  quibus  (ccun>ium  inua 
lidu  fuftiiictur  uigore  claufiila;  codiciU 
laris,quas  pcrfbnas  c6prchcndat,&  an 
opcreiur,ut  pcr  ta  dicantur  rogaii  ve- 

*  nietes  ab  intcftaio?Rcfp.B  ir.il.fi  iure. 
tf.de  lcgat,j.videtur  utli^-,qu6d  11  in  fc 


cundo  teftamato  fucrit  claofula  caflans 
&  irritans,tunc  tollatur  primu  ,&  pcr 
aditioneni  ucnientiu  ab  intc<5tato  cofir 
metur  (ccundum  inualidum  &  confc- 
quenter  claufula  d.caflans  &  irnrans. 
Scd  cois  cft  opi  in  contrariiijquod  dWi 
cct  difta  claufnla  codicillaris  non  opc- 
rctur,ui  pcr  cam  dicantur  rogati  vcnic 
tes ab  inteftato,fcd  potius  hjtredcs  in- 
ftituti  in  primo  tcfto.ita  tcnet  idc  Bar. 
I.  r  .q.  1  .ft.de  iurc  codicil.idcoq;  hoc  ca 
fu  illjclaufula  nullo  modo  rcuocatione 
iftam  inducit.ita  dicit  communcm  cfl^c 
opinioncm,quicquid  Bart.dixcrit  d.  I. 
fi  iurc,Socin.in  confil.  fo5.  incip  pul- 
chraprofc^to.  lib.  i.qucm  rcfcrt  To- 
bias  Nonius  confil. r  r p.nu  ij. 
26  Qilifro.ii  adicda  cft  cl.iufula  codicil 
iaris  in  rcftamcnto  fub  conditionc  ,fi 
non  ualetiure  teftameii,  valeat  iurc  co 
dicillorum,an  tantu  posfit  agi  vna  via, 
an  vcro  utraqnc?Rclp.c6is  cftopinio, 
quod  conditioilla  fcindatur,&  locum 
habeat,quatcnus  non  ualctiure  tcfta- 
mcnti,ita  tcnct  Bar.  Auth.  cx  caufa,C. 
dcliber.prarter.&  cumBar.  tranfeunt 
communitcr  Do<Horcs,vt  diciiRipal. 
Stichum,nu.34  ffdclcca.i. 

Scias  etiam,quod  tcftamentum  nun 
quam  ccnfctur  habcrc  claufulam  codi- 
cillarcm,nifi  fucrit  adicda.tcx.I.i.fF.  dc 
iurc  codicil.Scd  dubium  eft  in  tcfto  co 
dito  pcr  patrcminrcr  libcros,  funt.n. 
qui  cxiftimcnt,  quoil  clauful.i  codicilU 
ris  incflcvidctur  in  tcft6  intcrlibcros, 
licet  non  fHcrit  appofita,gl.l,cohxr<.di, 
J.cum  fiIia:,flF  dc  vulg.& pupil.&  eft  co 
munis  opinio,vt  tcltaturAlcx.in  I  vcrb, 
ciuihb  ft  dc  vulg.Ciir.lun  I.  precibus, 
nu.^^.C  dcimpub.&  alijsfubfti.  licet 
ipfi;  cam  fallam  evjftimct,Eandem  dick 
comunein  &  fcqnitur  Bocr.dccif.240. 
vcrf  pnmo  ponam  rcguUm^nu  6.Alcx. 
I.hac  confuhisrima,$.cx  impcrfcfto,C. 
dciiiot.  tcftam.ibi  laf.Cur.lun.col  ij. 
Coininunem  iicin  allcrit  Couar.  cRoi 
nutius^^.  I .  na..^.cxb.dc  tcfta. 

Con- 
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Contrarium  vcid  tcnctSalic.  Auth. 
nouisfima^C  dc  inoBi.  teftamcn.  di- 
ccns  hac  fcntcntiam  cflecommuncm  , 
idcm  facctur  ibtdcm  Ia(bn,  Alciat.  hb. 
I.  tit.  dc  vcrborum  fignific.  Addit.  ad 
Alciat.  tra<5t.  dc  pr^fump.  rcg.  i .  prac- 
fumpt.  7  S.n.7.&  cocm  hac  cHc  opi.di- 
cit  lo.Dilcd  trad.dc  artc  tcftan.tit.  j. 
cauc.  ( .nu.7.&  rcccptiorcm  dicic  Cou. 
rubrdcrcdamcnt.par. 2.nu.zo  Andrc. 
Tiraq.  Rcpct  l.fi  vnquam.vcrb.Iibcris, 
n.  ro).  C.  dc  rcuo  donat.&  noui<>iime 
rcfcrt  V aiq.t rad  dc  fiiccclf  progrcC$. 
jo.nu.^j.proquaopi  facic  quod  tradi 
tur.lcges  gcncralitcr  locjucntcs  coprc- 
hcndcrc  quoquc  cafus  priuilcgiatos^ 
nifi  fpccialitcr  in  co  habcat  priuilcgiu. 
Quid  diccdum  in  hac  arduaqonc?  Mi 
hi  vidctur  prima  opi.iuri  magis  cffc  c6 
(bna.c|uam  ctiam  arquiorcm  &vcriorc 
olim  contrariam  amplcxus^  nucupat& 
(equitur  Fcrnand.Vafqui.d.^.^o.num. 
4J.lui.Cl  »r.$.tcllamcntum,q.8.  vcrfi. 
vnum,  lofcph.  Ludo.  dcciii.caufarum 
Pcrufi.dccif.2.num.^  i.par.i . 

Solctcc  controucrci,an  rcli<5la  in  co 
dicillis  hacrcditatis  aditioncm  falccm  ab 
intcftato  dcfidercnt,&  vtraq;  haru  opi 
flionu  cximios  pro  fchabctdcfcnforcs 
&  patronas,namq;  hzrcdiratis  aditio- 
ncm  non  rcquiri  voluit  Bal.conC  1^4. 
incip.in  Chrilti  nominc,&conf.  i  ^^.li 
br.;.&  hanccoinmuncm  cxiftimat  cf- 
fcopinioncm,&  fcquitur  Iacobin.d.S. 
Gcorg.Auth.cx  caufa,nu.a4.C.  dclib. 
prartcr.Corn.conf^  :.hb.z. 

Scd  contrariam  opi.qudd  fcilicct  adi 
tio  ha:rcdicatis  iic  nccdlaria  ab  intciba 
to  tcnct  giof  l.qui  Hlio  impubcri,$.fcr- 
uus,verb.Iibcr,tt.dc  ii^rcd.mfti.  i\;  !..ic 
glo.coiicr  circapprobacam  dicit  lal'.  I, 
cam  quam,n  1  j  C.dc  hdcicom.  &  vc 
riorcm  dicitFcrnand.Vaiqii.de  fiicccC 
progrcf  $.jo.iiu.42.1ib.  j.  vbi  adducic 
rcx  clarii,^.  1  .&  i.infti.dc co cui  hbcr, 
cauf.bona  addi  &  hxc  ftntcniia  ^  cuin 
pro  ca  ilcc  tcx.&  glol*.  fcqucnda  cll. 


17    Scd  ponc.fccit  aUquis  tcftamcntuw 
folcnne,&  dcindc  iusfic ,  vc  non  valcac 
in  vim  tcftaracnti,fcd  codici11oru,nun- 
quid  cius  uoluntas  ratacric,  vt  volutas 
trasformctur  in  naturam  codicilloru? 
Rcfpon.ij»  nc,ita  rcnct  lo.  And.  addit, 
Specu.tit.dcinftru  cdit  compcndio 
fc,&  hancopi.cftccocmtcftatur  Soci. 
cof.  i4J.nu.4.incip.  Rcucrcndcpatcr, 
vol.i.Fcr.Vafq.dcfucccT.crcat.lib.i.^.  ^ 
io.n.9i.&  hb.j.dcfucccfipgrcr^.jo. 
n.^  4.quibus  locis  dicit  fc  non  inucni- 
rc  contradiccntcjicct  ipfc  contrariam 
partcm.Quando  non  antc  teftamcntutn 
vd  in  ip(oa(5lu  tcftandi  ,  fcd  poft  tcfta 
mcntum  pcrfcdtum  tcftator  iddcdara 
uit,  vcriorcm  dicat. 
»8    Q^ijcro,quid  i\  paicr  fecit  tcftamcn 
tum  tiitcr  hbcros  coram  quinq;  tcftib. 
&  rcliquit  cxtrancis  lcgata  &  fidcicom- 
mifla  ,an  ualcbit  quo  ad  cxtraneos  in 
yim  codicilloru?Rc(p.  Paul.  dc  Caftro 
conf.9  ?  .uif  >  difto  tcftamcnto  in  An- 
tiq.tcnct  quod  fic,quc  fcquitur  Nicol. 
Bocr.dccii-  ^^.quia  cora  quinq;  tcfti- 
bus  po^funt  lcgata  rchnqui.Scd  concra 
ria  opi  .cois  cft,quam  tcnct  Bol.  1  i .  ff. 
dc  iurc  codicil.&quod  omncs  ita  tcnct 
&  fcquunturdicitFcrnand.Vafq.lib  1, 
dc  fucccf.rcfolut.^.  i  .n.^^.licct.n.  co- 
dicilios  coram  quinq;  tcftib.  taccrc  pof 
fimus:taincn  proptcr  dcfcdtum  volun- 
tacisin  vim  codicilloru  ualcrc  ncquic^ 
nec  vt  tcftamcntu  ,  quia  (cprcm  tcftcs 
non  func.itaq;  dcficiunt  lcgaca  ,  &  hxc 
fcntcntia  vcnorcft,&  fcqucnda. 
29    Qu(fro,patcr  in  ccJscilIis  omniabo 
na  fiij  cxtrancis  conccsfit,  &  cxprcsfit 
(cfihum  prxtcricum  rcliquii1c,quia  in 
gratus  hiit,&  ingratitudinis  iufta  cau- 
fjm  cxprcs(ic,i(aq;lcgitimam  &  ircbd-  , 
lianicam  prohibu>c;t]umqiiid  ii  hono- 
rati  in  codicillis  probaucrinc  cam  in- 
graiuudinis,filiu.s  rcpcllctur  ab  hjrcdi 
tatc.'ibint«.fta;o  ?  Rcfp.  controucrfum 
cii^qinbiifJam  e.xilhmantib.camcam^ 
qu£  iQ  cxhxrcdatioDc  utc  cxprona^H,- 
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lium  ab  rcditatc  rcpdlit^fufflccrc  ad 
rq>cllcndum  cu  ab  hzrcdiiatc  ab  inte 
ftato.ita  tcnet  gl  Auth«dcniipt  (^.ingra 
titudinc,&  fcquitur  ibi  Ang.Iaf  Auth. 
fion  licct.C.dc  Ub.prjtcr.Ahjs  ucro  co 
traccnfcntibas  utilaf.  (^ui  (ibi  contra- 
rius  l.in  arcnam,C.dcinof.tcft.&  hxc 
cft  magiscom.opi.&ucra^  vttcftatur 
Vafqui.dc  fucccrcrcar.^.^cn.  » 79.  & 
dc  fucccf.progrcf  $.jo.nu.7  9  Non  n. 
potcft  (iUus  in  codtcillis  exhcrcdari  vcl 
pretcriri  cu  c.iii(^  cxprcsfionc,  ficut  in 
tcftamcnto  Idco^;  hUus  «ta prartcritui 
omnia  bona  patns  fui  capit^ut  eius  lcgi 
timus  hzrcs  ab  intcftat04&  dcduda  le 
gitima  rcfiduum  bonomm  Icgatarijs  , 
&  fidcicommifrarijs  prarftabit. 

0  Poftremo  ut  rcfoKiantur  codicilU  vi 
dcamus,  &  fcircdcbcs,quod  licct  tcfta- 
mcntu  primu  pcrpoftcrins  tollatur,ut 
dixtinfra  ^.ccftamcntum;Tamcnnon 
ita  codicillipriorcs  poftcrioribus  infir 
mantur,  ita  tcnent  Do<5lorcs  l.j.C.dc 
codiciI.&  cemmuncmdicit  Fcrnand. 
Vafqui.  d.  §.  30.  num.  5 1.  Qiiia  in  tc 
ftamcntis  difpofitio  fit  uniucrfalis  ^  in 
codicillis  ucro  particularis. 

1  £t  harc  conclufio  dc  plano  procedtt 
<]uado  non  funtcodicilU  cotrarij,  .ilias 
/ecus,ut  Do^.ibi.Scd  tjuid  fi  rcpi  rian 
turduocodiciUi^ncc  apparet  «cjiiisfit 
priorucl  poftciior^in  quorum  uno  ali 
cui  ccrta  res  Icgatur^io  altcroadimitur 
totri  ftabirur?Rcfp.glo.d  I.5.  tcnct  ncu 
trum  uakre^&  fcquitur  Bar.id  (];ratio 
iieinccrtitudinis.Scd  contrariu  tcnec 
CynJJaI.&  alij^cftc];  coisopi.  Modtr- 
noru  uc  dicit  AleK.&  laf  d.I.  j  .cjuia  cen 
fcntur  ulttmi  per  i^iios  fit  adcnipt io,cu 
in  dubiopriuatio  pra:fiipponat  habi- 
tum  &a^um  proccilcrc. 

2  Sed  quid  ft  repcriantur  duo  codiciU 
li  codc  die  fi&^\ ,  &  in  uno  rcs  Icgctur 
Titio,&  in  alioCaio^ nnnauid  uidctur 
fa^b adcmpiio?Rcfpon.cjuoJ  non,fcd 
amboconcurrunt  &  ambo  admittitcur 
iliuul  ad  iUud  lcgatum^  ita  tcnct  d.glo. 


vcrb.contrartam,&cam  communitcr 
fcquuntnrDodorcs,vt dicit  Alcx  ibi, 
num.  j  .uide  quae  cUxi  fjpra  §.  Icgacum> 
q.  80  &i  \  §.  iusaccrcfccodi. 

Quarro  ft  hzres  fcriptas  rcpudiauit 
harrcditatcm  ,  an  percant  codicilli? 
Rcfp.  fiquidcm  teftamentum  faftum 
fuit  firmum  ac  ualiduin  &  a>diciUi^re- 
Ibluuntur  &  cuancfcunt  ccfflicilU^tcfta 
mcnto  per  rcpudiationem  irritato^tcx. 
1.  i.C.decodicil.  &tenet  B.irt.  t. le- 
gatainutiliter^ff. dclcg.  I.&  Dodores 
commiuiiccr  fcquuntur  j  vttcftatur 
Vafqui.dc  fuccel.  progrcf.  lib  3.$.?o. 
11u.58.Sed  fi  teftainentum  non  ualuic 
ab  iaicio,quiaminusfolcnne,glof.K  }. 
ff.de  lib.&  pofthu.ccuct  fimiliter  codt. 
ctllos  perirc,quia  a  teftamcnto  pcndct, 
idcm  tcnct  glof  I.quidam  rcfcrunt^tf. 
dc  iurc  codicil.  ^d  verius  &  rcccptius 
cft,ualcrc  codtcilIos,ut  dicit  Vafqui.d. 
loco  ,  q'.iod  tenct  Bart.d.I.lcgata. 

54  Scdqu^TOj  n  tcftamcntum  nullu» 
dchin^us  fccit,  fcd  tantunt  codictlloSj 
niilKis  taracn  harrcJitarcm  Jcftindia- 
diuitabintcftato  ,  pcribunt  codicilU? 
dic  .utdixi  lupranum.  2,6. 

?5  Qjidfilcgitimi  ha*rcdcs  proxintio< 
rcs  rcptidiaucrunt K crcdttatcm/cino- 
tiorcs  ucroadiucrunt^an  Cc>dictlU  con 
firmabuntur?  Rcrpon.  glof.  l.non  iu- 
ftam,C  ad  trcbcl.rcnctquod  i)on,quia 
pcr  claufiilam  codicillarcm  intclligun- 
tur  foKim  grauatt  ucnicnccsab  inccfta 
to  proximiorcs  in  priimigradu,&  hac 
opinioncm  fcqnitur  Bart.tbi4&  cam  ef 
fecommuncmdicit  l  il.  I.Iicec  impera» 
torjnum.  ^9.ff.dc  leg.  1  .&  Ang  Inftit, 
de  codtcil.  dtcit  fc  ita  farpc  pradicaffc. 
Contrariam  tamcnpartcm  tcnet  gloC 
1. 1  §.  fin.  ff.  dclcg.  ^.&  ibid.fcqutcur 
Bart.  idcmBart.  confil.  lo^.fadum 
talccft.Corne.d.I.noo  iuftam,&  hanc 
dicit  ucriorem  &  fot  te  rcccptiorcm  Fer 
nand.  Vafqui.  d.  30.  oumcr.6;.& 
hanccgo  vti  xquiorcm  ,  &  iuri  niagis 
coiifoiiam  fcqucndam  exiftimo. 
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Inftitutio. 

MMjiV^lV  M. 

In  qna  pare^eflamenti  hpredis  mflitHtio  pe 
nendj  ftBiu.i .  &  quid  in  coeci  teliamen- 
to.n/tm.z. 

T I  L  I  $  &  neccfTaria 
ei\  hxc  matcria  <ie  har- 
rcciis  inflttutione ,  in 
qua  pcndct  tota  virtus 
&pon(iu.'{  tcftamcnco 
rum.Ed.  n.  inflitutio 
harrcdis  caput  &  FundamcntUjfinequa 
ncc  ipfum  tcftamcntum,ncc  qua;  in  co 
i  fcripta  rimt,valcnt.Qua:ro  aute,in  qua 
parte reftamcti  poncda  lit  h^rcdis  infti 
tutioPRcfp.auod  oHm  hfrcdisinftitu- 
tiocollocanda  erat  in  principio  tcfta- 
menti.alias  dirpofitain  coantc  h^rcdis 
inftitutionc  uitiabantur,  ipfa autcm  in 
ftitutio,&  qu^  fccjucbantur  cam ,  non 
^eflncbantualcrc,rcd  hodic  fufficit  in 
quacuncj;  parteteftamcnti  coUocari,^. 
antc h^rcdisjinftit.de  Icgat.&  hanc  di- 
cit  rccepta  effc  DixS.opi.Ant.Gom.va 
riar.  rcfolut.Tomo  i.c. :  .n.«;.Fcrnand. 
Vafq.  dc  fucccfl.  progrcf.  lib.  J. 
Eman.aCoftal.Gallus,^.  &  quid  (1  tan 
tum,ft.dchb.&  pofthu.  qiiauisipfcco- 
netur  dcfcndcrc,rjuod  oHm  quoque  no 
uitiab.itur  tcftamcnium,lictr  in  capitc 
no  effctpofita h^rcdisinftitutio,&  nuc 
de  coi  ftilo  notariorum  fcrujtur,  vt  in 
principio  tcft.imcti  lcgata  &  fidciconv 
mifTi  ponantur,poftca  inftituiiohxre 
dis,cjuod  idcGom.ibi  cjuoij;  tcftatur. 
Qjiam  c6cm  concluiione  taincn  intcl- 
lige,ut  1)6  proccdat  in  tcftamcnto  cfci, 
quia  111  co  pro  furma  rcquiritur  ,  vt  in 
principioponaturinftitutio,  ita  tcnct 
Bar.I.hac  conriiliisfima.C.deinoffi.tc- 
ftamcn  &  ibi  Dcc  n.^.Ccpol.cau.  1 20. 


&  crcbriorc  cffc  ac  frcqucntius  recepta 
dicii  Gom.  d.  loco,  &  ibi  Ema.  Soarcr 
addit.fcrb.quod  tamc  intdlige,  nu.^. 
Vtcrq;  tamcn  cam  ut  futilcm  ac  uana 
improbantes/ccuti  Eal  Paul.dc  Caft. 
Roma.Alcx.Cor.Iard.I  hac  confultisfi 
ma ,  &  dicii  Gomcz.  quod  ab  ea  opi- 
nione  in  iudicando  &  confulendo  non 
rcccdcrct  ,  &  eam  contra  coem  probat 
Eman.a  Coftad.l.gjllus,$.&  quid  fi  ta 
tum.quiain  d.l.hacconfu!tis(ima,non 
traditur  forma,  fcd  folitus  modus  tcfta 
di  apud  ucrcrcs.qui  cu  poftca  a  luftinia 
no  gencraliter  ftt  abolitus  &  antiqua- 
tus,in  c^ci  quoq;  teftamctis  ainplius 
non  obfcruabitur,&  hac  opi.Baldi  ma 
gis  cocm  tcftatur  Brun.in  traft.dcfor 
ma,&  fbltnnit.  Art.  Quando  aliquid 
ccnfcatur  traditum  pro  forma,concluC 
S.  Art.  1 1.  Roland.^  Vallc  conn.Si. 
numcr.  i6.vol.  i  .  Liurcnt.  Kirchoftv 
Ccntur.  4.  com.  opin.  conduil.  75. 

QuAftio  II. 

S  y  M  M  .A  \  l  y  M, 
Qmpoliftnt  infl!tki,etandeportatus.n.i.et  s. 

f  T  7  Idendu  cft,  qai  inftitucrc  &  harrc- 
*  dcs  inftitui  posfint:  £t  quidc  om- 
ncs,qui  tc{]g|ncrih.ibcni  fa«fhone,  pof 
funt  hf  rcdcs  inftitucrc,  dc  quibus  dixi 
infra  ^.teftamrtu,  inftuui  auu*  paritcr 
i j,q,bus  cx  tcftamcto  capcrcpcnnittit, 

3  Scd  qufro,an  dcportatus  posfit  h^rcs 
inftitui?Rcf|).qu6d  non.tcx.l.  li  quis  fi 
iio,$.irritu,ft.dc  iniufto  rupt.tcfta  &  e 
coisopi.vt  tcftatur  Alcx.l.i.nu.2  ff.de 
h<ircd.inftit.Villal.com.opi.collc<5t.  lit. 
D.nii.6:  .Ftrnand.Vafq.dc  fucccf  pro 
grcf$.2.n  4.&  lil).  j.cotroucr.  illuftr, 
c.io2.n.}.Fraci/.Burfit.c6f.4t!.n.  18. 

Et  hoc  quidc  proccdit  qaoad  como 
dum  ipfius  deportati.qiti  c.-ipax  no  cft^ 
fed  coniroucrfum  cft,lt  dc  faftoinftitii 
tus  fit  deportatus,ad  qucm  fpc<5cct  ji^ 

rcdi- 


Liber.§,Inftitutio.  17; 


rcditas,ad  fifcumnCjVclad  vcnietcs  ab 
inteftato?RcTp.j»!of.l.i.tf.dc  hfrcd.in- 
ilitu.tcnct  quo^  fifco  applicatur,&  plu 
rcs  alij  fcquuntur,&  dicit  Imol.l.fi  fcr- 
uuSffl'.  dcacqui.  Iia:rcd.  quod  h^c  opi. 
glo.eft  fuftctabilis.Scdvcra&  cois  opi, 
eft  in  contrariu^quod  fcilicetalijinfti- 
cuti ,  vcl  vcnictcs  ab  intcftato  fucceduc 
exdu  fo  fifco^vt  tcftatur  laf  d.  1. 1 .  nu .  | . 
&  magis  cocin  opi.dicit  Alcx.conf.a6. 
H. I .lib.i  .quercfcrt  ViUal.in  fua  colle. 
com.opi.d.n.d2.Clar.$.  tcftamentum, 
q.  2  2 .  vcrfi.  (cd  qua;ris,Quia  mcro  iure 
cft  incapax,  peri/idcq.-acli  ncmo  fcri- 
ptus  eflct  hzres^quia  nabctur  pro  mor 
tuo,&quodita  tcncnt  communitcr 
Doftorcs  dicii Fcrnand.  Vafqui.  con- 
cioucrf.illuftri.cap.ioi.nu.5. 

Qmpo  IIL 

jtn  banmtuspoljit  mfiUuU 

QV^ro,  An  banitusposfitinftitui? 
__^Rcfi>.Communis  cft  opi.  quod 
bannicus  liantcftatuto,quod  posfitim 
punc  otfcndi ,  posfit  fiicccdcrc  bcncfi- 
cio  iuris  c6is,&  cipcrc  h^rcditatcs  vcl 
cx  tcltamento  vclab  iuteftato  obucnic 
tcs:  nou  auccm  qii^cx  iurc  municipali 
dcfcruntiir,lin  autcm  offcndi  non  pof 
fit,vtroqu<  lurc  tain  coi  quam  munici 
pali  admittitur.  tradicBar.  in  difput. 
incip.Li:canx  ciuitacis  ftaruto.  qucm 
coitcr  alijfcquunnir,vt  dixi  fiipra^.  lc 
gatum,<).8.&  lunc  clfccocm  opi.vlira 
ibi  allcgatos  icftatur  Tiraq.dc  i'ciraA. 
Lignag  §.  i .  glof.p.n.i  7.H)  ppol.Marf. 
in  pratt.crimi.§  apgredior.n.ioo.Bof. 
tic.de  b ono.publicat.n  69.I0.  Ccphil. 
conf.j  2  4.n.i8.lib.  j.Et  quamuis  qui- 
dam  cxiflimcnt  hoc  rantum  procedcrc 
in  h^rcditatibuscxtra  icrritorium  ban 
nicntis  dclatisuainc  magis  coisopi.cft 
in  contrarium,  nin«iruquod  bannitus 


fit  capax  h^Tcditatis  fibi  poft  bannimc 
tum  aclac^,acctcxiftcntts  in  tcrritorio 
domini  bannicntis,vt  fupra  d.^.lega* 
tum  dixi,&  hanc  cffc  magis  cocm  opi. 
ceftatur  Vbcrti.Zucchardus  in  Rcpet. 
1. i.nu.  54.C  qui adbonor  pof  admit. 

3ucm  rcfcrt  Ccphal.d  conf.  j  24  n,  ^i. 
icit  Artt  J.cum  autc,n.7.  ab  hacopi. 
non  cfte  rcccdendu  in  confulcndo  &  iu 
dicando  Ncui2.conf.7j.numc.7  &  8. 
Poi't.&  Aidobrand.d  ^.cum  autcm. 

Qudflto  /I/L 

S  V  MM  ^F^lrM. 
sAn  excommmicatus  poffit  tnflitui. 

QV^ro,an  cx(;pmunicatus  posfit  h^ 
^  rcs  inftitvi^Rcip.diucrf^sutopi 
nioncs,quida  cxiftiraant  non  pdftc,  (l^. 
quidcm  dcportato  gqufparoiCifr  ^uos 
rcfcrtRolaudin.de  icftam.rubr.i.in  fi. 

Cotrarium ,  quod  cxcommunicaius 
utramq;  habeat  tcftamcnti  fafrionc  te- 
ncniquamplures  alij  rclati  pcr  Pcir.  i 
Duen.Rcg.2  71.&  hancclFccocm  opi. 
dicic  Fcl.c.cuin  uoluntatc,cxc.  dc  fcnt. 
cxcom.c.ad  probadu.dc  rc  iudic.  Barb. 
c.i.num.  I7.dctcfta.  Franc.Rubr.de 
icftam.  libr.  6.  numero  f ;.  Fcrnand. 
Vafqui*  controucrf  illuftri.hb.  ;.cap. 
I  o  I  .num.  I  .quia  rclcgato  ^quiparatur. 

Qu^flto  V. 

^n  djmnatus  admortem  natwalem  pofji, 
baes  mslitui 

f~\  V^ro,an  damnatn.^  arf  morrem  na 
^^^C^*>ralcm|posrit  harres  infticui  ? 
Rcfp.quod  non,i(atcnct  Bart.I.  qui  vl 
timo,lf.dc  p^n.&  quodiftud  hodieet 
immutatu  non  fitjtcncnt  &  cocm  opi. 
eftcccftancur  Dcc.&  Hicr.Cagnol  l.fei: 
*  uxtu- 
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tiitutcm,ff.dc  rcg.iur  Socin.fcn.l. Ci  co 
gnatis,ft.dc  rcb.dub.Fcriunci.Vafq.de 
^ucccr.progrcfiib.i  .^.z.nu.  1 1.  C^ia 
fic  fcruus  pgnar^qui  inortuo  arquipara- 
tur ,  idcoq;  itcut  il  cHet  mortuus  ^  ia- 
ilitui  non  potcft. 

Qu^io  VI. 

in  WKtaUa  damnatus  poffit  hpres  injlitni. 

QVfro',  nunquid|in  mctallum  dam 
^natus  ,  ucl  ad  pcrpctud  rcmi- 
gandumjliucad  Trircmcs,qui  Iiodie  in 
locum  iiiorimi^qui  adopus  mctailida- 
nati  ru«it,rucccffcrunt,posfint  inftitui? 
Rcfp  cji  non,quiad^ortatis  omnind 
aequiparantur,maximp  attcnu  iuris  an 
itiQui|dirporitionc.ita  tcnct  glo  $.icgati 
inlm.<!lt  lcgat.&  fcquuntur  Dodorcs 
coitci  ,ut  dicii  Fcriiand.  Vafqui.cotro- 
uer.illuftri.iib. } .c.  i o i  .n.6.  Eftq;  lioc 
adco  ucru,ut  taics  damnati  ctli  vei  ca- 
fu  uci  fortuna  cuadcrcnt,ucl  a  principc 
rcftitucrcnturrtamcn  ad  fucce«fioncm 
non  eftcnt  admittcndi.  ita  cx  commu- 
ni  docct  Socin.  fcniori  li  cognatis, 
num.  14  ff.  dc  rcb  dub.  Afiran.  Cicm. 
trad.dcpatr.potcft.cap.  fin. licct ipfc 
contrarium  tcncai,rcfcrt  Francifc.Bur 
(ac.  conlii.  48.  numcr.  29.  uolum.  f. 
contraria  tamcn  opinio  mihi  arquior 
ui4cturj&  maximc  hodic  fcqucnda  cft, 

Qu4ijtw  VI L 

nattfralis  uH  (pur.us  nijlituipoffittn»  l . 

<ir  ijiiidhodienum.z. 
jln  natHTjits  tx  rtieretftce  pofjit  inflitm^n.^ 
v/fn  Ijoi  p>oi  edut  etiam  in  tejlamtnto  unpcr 

fe^lo^num  4. 
^nfiUus  njtwalis,  0  noninHituaturt  prffit 

Agere  quciela  moffijoft  lontra  patnste 


fiamentumjnum,^,  «  • 

7{aturales  legamus  extantibut  ftex  te/fa* 

mento  non  fiucedant^tgmcH  ab  hxiedi» 

hus  patris  idadtfuntjt.e. 
Quis  ueredkatmnaturalis^nu.j, 
Tiati  ex  rrmliere  in  fihemate  concubm£  non 

retenta,anlegitimentur  per  fubfeifuens 

matrimoniitm,  de  iurt  amiit&  quid  deiti 

recanonico/m.S» 
Spurius  an  po§it  inHitui^ntm.g, 
Et  in  quo  fpuno  procedat^quis  proprk  dica- 

tur  fpi4'ius^nu,  i  o. 
^n  fiatuto  tnducipoffitiUt  ^urius  inflitm 

pofla  n.iu  y 
,/tn  pater  fUium  fpurium  pofjit  fiiiolegitim^ 

ftdffiituere^rm.  i  z. 
^Antertius,  haeres  patris  ,poJfit  filium  fpu^ 

rium  teflatoris  iterum  injiituere.nu.  1  ?, 
^n pater  pofJirfHium  Q>uriuminflitutrefub 

conditionCt  ft  fuerit  legitimatns,nu.  14. 
QmditeminfiUo  [purto  legitmato^nu.  1 
^n  procedant  prxdiSa  etiam  de  ime  canord 

co.nu. I  6. 

tAndotemitemalimentapofJitpaterin  tC" 
Jiamento  fjliffp'iria  rclMqiierefnu.  i-j.& 
<fuid  in  foro  Cffans.num.  1  S. 

Quid  ttem,ft  jpurtus  aliunde  uiucrepofjit, 

I  /^Varro,anfiIius  naturalis  ucl  Cpu~ 
rius  inftitui  posfit?Refp.  quoad 
naturaicm  filium  communis  &  inJubi 
tatacft  conclufio.quod  patcrct  lcgiti- 
mi*  Iibcris  cxiftcniibus  potcft  in  tcfta 
mcnto  fuo  vnciam  libcris  naturaiibuSj 
&corum  matri  relinqucrc,idcft  i  z. 
partcm  bonornm,tcx.i.Mairc,C.dc  na 
tura.libcr.Lcgitimis  vcro  iibcris  dcfi- 
cicntibus  potcft  fihum  nacuralcm  uni- 
ucrfalcmhfrcdc  inftifucrc,  cifi  habcac 
afi:cndcntcs,duminodo  tamc  lcgitima 
parccm  cis  rcIinq'iat.Aiith.hcct,  &  ibi 
glof.qnam  communitcrapprobatam  di 
cii  Fcrnand.  Vafqui.coniroucrilluftri, 
lib.j.cap.M2.n.  1  ti.Dida.Couar.iib. 
dcci'ctal.fccund.part.c.8.$.4.nu.  1 2.ic 
quod  ita  tcnent  omncs  dicit  quoqvic 
Parif.conf.  i  .nu.  2  .Itb.  2  .Francif  hur* 

fat. 
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.  conr.8 }  .nu.  T  .vol.  i  .Roland.a  Val. 
confi.iiif.niimc.l.vol.j.  Lcgitimaaut 
eft  tcrtia  pars  bonorum  Alij .  fccudam 
communcm,  vt  dixi  infra  §.  Icgitima. 

2  £t  hzc  cocludo  hodic  immutata  no 
cft,fcd  procedit  ctia  de  iurc  canonico. 
ita  tcnet  Hofticn.  &  coiter  omncs  c.Ia 
tor,c.tata,cxt.qui  filij  fint  Icgi.vt  tcfta 
turRod.Suarcz  1. 1  .fori,  tit.dc  todo  ho 
fne,nu.io.in  fi.&  nu.i  2.  vcrr&  tenc, 
quia  cxprcfle.&  cj>  d.  Auth.  difpofitio 
hodic  fcruatur  in  vfu  &  praftica  dicit 
ibi  Angc.tdcm  dicitSaIic.Albcr.de  Ro 
fat.ibid.Parir.confil.14.nu.  I  5.  lib.2. 

3  Quinimo  talcs  naturalcs  etia  nati  cx 
(bluta  &  fblutOjCtia  m  erctricc  pofTunt 
a  patrc  inftiiui,  cis^;  legari  &  donari, 
ctiafi  habcant  vndcfcalant.hanc  dicit 
cfle  cocm  opi.Roland.a  Valle  conf.S  5 
V0I.J.&  itadctcrmiflatu  &  iudicatum 
cflercfcrt  AntoAiigu.delcgat.dccif.9 
lib. 2  c6troue.Bur(a.cofi.tfx.n.7.voI.i, 

4  Scd  nuquid  d.conclufio  proceditctia 
in  tcftamento  imperfcfto  &  minus  Co 
lcnni,vt  patcrposfit  in  co  filium  natu 
ralem  inftitucre?  Rcfpo.Diucrfaefunt 
opinioncs ,  quibufda  cxiftimatibus  no 
roflc  patrcm  inftitucrc  filinm  natura- 
lemin  tefto  impcrfcdo,&  ficl.haccon 
fultisfima,$.cx  impcrfcfto  dc  tcftam. 
non  habcre  locum  in  nataralibus  libc- 
ris.hancopin.probat  AIc».  6.§  cx  im- 
pcrfcdo,  &  eam  dicit  cflc  cocm  Dcci. 
confi.(5ro  Vifb  thcnrutc,nu  ?.Vafqu. 
dc  fucccf  crca.<J.2  i.Iimit.  t  .n.s  5 .&  ita 
iudicatnm  cflcdicit  Ang.I  filio  prxtc- 
rito,ff.dc  iniuft  rup.  tcftamcn. 

Contrarium  tcnctSpcc, tit.de  inftr. 
cdit.$.compcndiofi:,verf.  quid  fi  patcr 
naturalis.&  hacdicit  cocm  opi.Dida. 
Coua.Iib.4.dccrc.part.2.c.8.^,4.n.j. 
Fcrnan.Vafq.controucr.illuft.Iib. ? .  c. 
loa.n.  I  S.vcrCquod  proccdit:  Scd  pri 
mam  opi.idcm  Couar.  &  Vafq.d.Iocis 
veriorcm  cxiftimant,&  vti  c5cm  ^pbat 
Clar.^.tcftamciu  q.  1 1  &  cgo  fi.-quor. 

5  Nota  tamcn,licct  posfit  paicr  in  tcfta 


mcnto  naturalibus  liberis  rclinquerc: 
Tamcnfi  non  rclinqnat,filiu  nonpof 
(cagcrccontra  pairis  tcftamcniu  que- 
rcla  inofficiofi,vt  dixi  infra  §  qucrcla. 

6  Vcruiamcn  fi  talcs  naturalcs,lcgitimis 
cxtantibus  cx  tcftamcnto  non  fuccc< 
dant,ab  hacrcdibus  patris  alendi  funt, 
iicut  ctiam  fpurij  cx  damnato  coitu,  vc 
ftatim  infra  dixi  ,  &  hoc  dc  cxtrancis 
hatrcdib.extollunt  Dod.omncs,vt  di- 
cit  Rode.Suarcx,d.l.  i  .fori,  numc.  1 4, 

7  Scd  qu^ro  iuxta  predida,quis  vcrc  di 
catur  naturalis  ?  Rcipo.  Altcrcatio  eft 
&  quidcde  rigoreiuris  ciuilis  tria  co- 
pulatiue  requiri,ncmpcquod  fit  natus 
cx  concubina  vnica,&  retctain  domo, 
&  ij^ambo  fint  (bluti,  ita    intcr  cos 
matrimonium  cflc  posfii,  icnctSpecu 
lc.tit.dcfucccf  ab  intcfta  §.  i  .verf  nuc 
de  naturaliu,&  Bar  I  fi,  C.dc  his  quib. 
vtindig.&ha:cc6iscftdodrina&opi  ' 
nio,vt  icftatur  Cur.iu.  confil.  1  j  d.nu. 
p.dum  concludit  inde,talcm  natum  cx 
mulicrc,qua:  non  fit  in  fchcmatccon- 
cubina:  rctcntar  non  Icgitimari  pcr  fub 
fequcns  mairimonium,ficut  alias  natu 
rahs.idcm  firmatFrancif.Burfa.in  con 
fiI.d2.nu.8.voI  I.  Dc  iurctamcn  poti 
ficio  fufficit  faltcm  natu  cflc  cx  his  pa- 
rcniibus,  qui  icporc  coiiccptionis,  vcl 
naiiuitatis  conirahcrcmatrimoniu  po 
tcrant,  ctiam  fi  domi  vnica  non  fit  rc- 
tcnta  ,  &  hoc  ipfiim  confuctudinc  rcr 
ccpium  cflcaflcritAbb  c,pervcncra- 
bilem,  fupcr  glofl".  ucrb  .  naturalibus, 
idcm  fatctiir  Bald  .  confil .  zo6 .  uolu- 
3.  Didac.  Couar.lib.^.decrctal.i.par- 
tcc.8.  ^.^.numc.^.Rodcri.  Suarcz  d. 

1. 1  .titu.  dt  Todc  homc,poft allcgatio- 
ncsfuas,nume.5.diccns,qu6d  dum  c- 
rat  Aduocatus,  fcmpcr  uidit  ita  pro- 
nunciari  in  fauorcm  filiorum  natura- 
hum,  quando  crantnati  cx  foluto& 
/bluta ,  licct  fup.radiftar  qualitatcs  ad 
unguem  non  cflcnt  obfcruatacia  con- 
cubinatu. 

Hinc  ctiam  dc  iurccanonico,fi  mu 

M  lier 
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licrnon  fit  rctcntainfchemate  concu 
binz,fllijantca  nati  lcgitimantur  pcr 
fuhfcqucns  matrimonium  dciurc  ca- 
nonicojContraiius  ciuilc^ita  tcnct  gl, 
c.innotuit,  ext.  dc  clcft.  &  fcquuntur 
Dod.coitcr  vt  dicit  Pct.a  Ducn.traS. 
rcgula.  rcgu  j  y o.  limit.  ii.  &c  quod  fit 
communis  opinio  tcflatur  Rodcri.Sua 
rczd.l.i.fori  tit.TodcHome,  nu.  lo. 

Qooad  fpurium,  cxpcditum  cft ,  ci 
nihil  cx  tcftamcnto  rchnquiportc.tex. 
^.fi.Auth.qaib.mod.natur.cffic.lcgit. 
&  d.A.uth.licct.&  ita  tcnct  coitcr  Doc, 
in  Auth.cx  complcxu.C.dc  inc^ft.nu- 
pt.vt  teftatur  Andr.Gcil,  obfcruat.  H. 
2.ob(er.88.nu.  i  .Eftq;adc6  vcrum,vt 
ctiam  proanimaci  quicquam  rehnqui 
non  posfit,ita  cft  cois  opinio  fcribcn- 
tium  in  1.  i.C.dcSS.ecclcf.vt  dicitKo 
^  der.Suarcz  d.l.i. 

o  IntcHigctn  hanc  conclulionem  vt 
proccdat  in  fpurio  ftridc&  propie  ca 
picndo^qui.f.cx  damnato  coitu  natus 
cft.hxc  cft  cois  opinio,vt  dicit  Putcus 
inter  confi.Calcan.conf  6o.  loan.Ce- 
pha.conf  48.nu.a  f.li.  i .  Alc.conf.  j  i . 
lib.  5.Iofcph.  Ludo.dccif.Pcruf.  cauf. 
dccif.i8.nu.i8.Vbi  dicit^  ha:c  opi- 
niononhctcotradidorc.Secus  inlpu 
rio  largius  fumpto,vtputa  nato  ex  folu 
ta  &:  foluto,ct  non  concubinarijs  dum 
inodopaicr  ccrtus  fit.  Namq;  talcs  cx 
tcfto  fuccedcrcpofsut&  inftitui,&n6 
cft  aliquadifferctiaintcr  naturalcs  & 
fpurios  talcs,qui  cx  damnato  coitu  no 
iunt  procrcati,fcd  pnt  fucccdcrc  om- 
nes  fccundu  voluntatcm  patris.ita  te- 
net  Cachcra.dccif  Pcdcmont.o^.n .  i . 
&  hanc  dicit  cffc  coem  opinione  Rol. 
a  Vallc  conf  S  ;.nu.  i .  vol.  j .  Afcan.Cle 
men.in  trac  S  patria  potcfta.c.6.cffcd. 
I  tf.nu.j^.Fra.Burf.conf.S^.n.  i.  lib. 
i.SivcrofiHus  fucrit  vulgo  qujcfitus, 
vt  quia  matcr  crat  publica  mcretrix, 
&omnibus  fepro(htuebat,&  propte- 
rea  filij  ex  didamulicre  Aati  ccrtum  pa 
trcin  oftcndcrcaon  polTunt^  ifti  fuccc 


dere  minime  valcnt,  nec  eft  cx  tefto. 
ita  tcnct  Bal.l.quifquis,C.ad  l.IuI.Ma 
icfta.&fequuntur  omacs  vt  dicitlo- 
fcph.Ludoui.d.dccif.  i8.  nu.io.idein 
firmant  Doft.allcgati  locis  fupra  cita- 
tis.Et  ratio  cft,  quia  qucmadmodum 
patcr  pcr  fatuitatcm  crrat  recipicndo 
talcs  fpurios  pro  filijs ,  ita  etiam  crrat 
eos  inftituendo  in  vltima  voIuntatCj 
vndecaufaillafatfa  rcfpicicns  confan 
guinitatcm  &  affinitatcm  vitiat  omni 
nd  difpofitione  tcftatoris,quia  fi  alias 
hoc  ccrio  fciuifTctpatcr  ci  no  rcIi^^fTct. 

1 1  Sed  qua;ro,nunquid  ftatuto  induci 
posfit,vtfiIius  fpurius  inftitui  posfit, 
vel  alias  capax  fit  patcrnx  donationis  ? 
Rcfp.quddnon,quia  prarbet  occafio- 
ncm  fornicandi  &dclinqucndi.  itatc- 
nct  Arct.l.cundos  popuIos,nu.i  5.C. 
de  fum.trinita.&  cft  cois opinio,yt  te- 
ftaturIo.Bapti.de  Cacciolup.l.omnes 
popuIi,ff.deiuft.&  iur.Dcc.c.in  przsc 
tia,nu.i  24.cxt.dc  proba  Io.Dilc(5i.  ia 
trad.dc  artc  tcftand.ti.  i  .caut.  14.^.  i . 
Fernand.Loarcz  trad.dc  matri.  t.dub. 
a.funda  propartc  ncgatiua^nu.y.Vbi 
alios  quamplurcs  adducit,qui  ca  cocm 
quoquc  tcftantur.commuucm  quoqj 
dicitBocr.dccif.ixj.nu.p.Dida.Coua. 
d.c.8.$.5.n.6.Fcrna.  Vafq.controuer. 
illuftri.li.^.c.ioi.nu.io.Petr.a  Due. 
in  tra6t.reg.rcg.j65.Amplia.i.  Spor- 
tiaOddo  in  trad.fubfti.compcndiof^ 
par.6.Art.6.Iimit.i. 

1 2  Qu«ro  itcm,nunquid  patcr  filium 
fpurium  potcrit  filio  lcgitimo  faltem 
pupillariter  fubftituerc?Rcfp.qudd  no 
quoadhoc,vt  bonapatriscapcrc  pof- 
fit,licet  fccus  quo  ad  bona  ipfius  pupil 
li,quar  capcrc  potcrit ,  quia  fratri  non 
prohibctur  fucccdcre.tex. cftin  I.  fi  is 
qui,flF.dcvulga.fubfti.gI  §  fi  Auth.  qb, 
mod.natur.cffi.fui.&  fcquuntur  Bart. 
Paulus  de  Caft.Alcx.&  coitcrDoft.  vt 
teftatur  Fcrnan.Vafq.controucr.illuft. 
c.  10 1  .n.9,vcrf.4.intclligitur,vide  qu{ 
dixi  iofrai.ifubftitutio, 

Scd 
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Scd  quid  Ci  fiius  fpuriusindituatur 
&  grauctur  pcr  fidcicommifTum  refti- 
tucrealtcri^nunquid  crit  capax  ?  Rcfp. 
quod  nccid  quidcm  ficri  potcft.ita  tc- 
nct  gl.l.cam  quam,C.dc  fidcicommifJ. 
cogij^.hi  qui  foIidu,ft.adTrcbc.&  hac 
opinioncm  tcnct  communiter  omncs 
Do^t.vt  dicit  Rodcr.Suarcz  Alleg.  z  7. 
nu.22.Nam  cx  quoaprincipiorelidu 
(purio  fuit  nullum^in  confcquentiani 
ndeicommiflrum  ab  co  rcliftum  cft  nul 
lius  momcntijVt  dicit  gl  ordinaria  cot 
rcr  approbata  1.  codicillis,  vcrf.  petcrc 
poffcjvcrf.aut  (blum^ft.dc  lcg.  2. 
j  -  Qujcro  itc,quid  fi  alius  tcrtius  h^  rcs 
patriSj  filiu  (puriu  tcftatoris  inftituat 
nuquid  valcbit  inftitucio  ?  Rcfp.  lic 
ita  concludit  Bar.d.l.fi  is  qui^nu. 3 .  q. 
a.tf.dc  vu'g.fubft.quia  cx  tali  aftu  tc- 
ftandinon  dcbctpr2rumifirausj&  le- 
quunturcommuniccr  Dodo.  vtdicit 
AIcx.ibi.&  laf  nu.  lO.Alcx.  confil.  5 1. 
nu.j.hb.z.Bcrmond.in  traft.dcpub. 
concubin.pag.^  i4.nu.i ^.Pct.a  Due. 
trad.rcg.rcg.3d6.1imi.i  i.Cla.$.tcfta 
mentum,q.5 1  .vcrCfcd  ponc.IntcUigc 
tamcn  illud^nifi  conicdurx  intcrucnc 
rint  j  cx  ouibus  fraus  przfumatu^vt 
fcntiuntd.Iocis  Dod. 
14  QiJfro,nunquidposfitpatcrfiIium 
fpurium  inftitucrcfub  conditionCj  fi 
xucrita  pri«cipclcgitimatus?  Rcfp, 
fic^itatcnct  Bai.Imo  &  Alcx.l  Gallus, 
^.inftitucus,(f.dclib.&pofthu.h^cd. 
infti.&  hanc  dicit  cfic  communcm  opi 
nioncm  LanccI.Dcc.d.^.inftitucns,  & 
laf  nu.^.Io.DilcCt.in  trad.de artc  tc- 
ftand.ti.i.cau.i  4.^.15. CatcUia.Cotta 
in  iiKmor.fuisjVcib.fpurius,Cur.Iun. 
confiS^.nu.  { .Lanccl.Gahaul.d.l.Gai- 
lus,^.&  quid  li  im,  nu.  4.  communcm 
quoq;  dicit  Fcrnand.  Vafq.controucr. 
illult.lib.j.cioz.  nu.  ip.  &  in  tradt. 
dcfucccf  progrcf^.^.nu.  2.  cum  plu- 
rib.pcrcuin.Couar.Iib.^.dccrcpar.  u 
cap.X.^. 5 jium. I a.Lma. aCofta  d.  1. 
Callus^^.  &quid  fi  tnij  2.  par.  numc. 
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172.  Pctr.a  Ducn.d.  reg.Iimit.  i. 

15  Aducrtcetiam  pratdi(5laomniapro 
cedcrc in  filio  fpurio  non  legitimato: 
na  fi  fucrit  Icgitimatus  habctur  perin- 
dcac  fiabinitiofuiflctlc^itimc  natus 
&  patri  potcft  fucccdcreiicut  legitimt 
&  naturalcs.ira  tcnct  Bar.I.cx  fado^ff. 
devulg.&  pupii  qucm  fcquuntur  coi- 
tcrDo<ft.vt  tcftatur  ParifconEio.nu. 
74.1i.2.&  nihildiffcrt  talis  legitimatus 
alegitimis  &  naturalib.in  fuccesfionc, 
vt  eft  communisopinio  fccundum  Pa 
rif.conf.8.nu.7.1ib.7.&  conf.7,  nu.  i « 

'  cod.hb.Quinimo  talis  /purius  necet- 
Tario  inftituendus  eft,  vcl  legitimc  cx- 
ha:rcdandus,alias  qucrclarct  tcftamca 
turn^vcl diccrct  nullum  pritcritus.ita 
dicit  communcmclTc  opinionemPa- 
rif.d.confi.7.  numc.j.  Et  fi  poftca  lc- 
gitimetur  in  vita  patris  ,  confirnia- 
tur  inftltutio.  hanc  dicit  magis  com- 
muncm  opinioncm  Alcxand.  addi.ad 
Bar.l.i^.ff.dcteftam.Parifi  confil.  r.* 
nu.72.l1b.  i. 

16  Sciasctiam,quodpra:difta  conclu- 
fioquajvult  ,  nUum  /purium  apatrc 
inftitui  non  pofle,  ncc  aliquid  capcr» 
poifccx  ipfius  teftamcnto  ,  proccdat 
dc  iurc  ctuili :  dc  iure  vcro  canoiiico 
hodicfilio  (purio  fahem  ahmcnta  re- 
linqui  pofl^iint  a  patrc.  ita  tcnct  Bar  J. 

'  «fi.nu.  7.  C.  dehis,quib.vt  indig.&cft 
communisopiniOjVtdixi  fupra^.Ugait 
tum,q.6.tcffcitur  idcm  Rodcr.  Suarcj 
1. 1  .forijtit.Todc  Homc,nu.2  2 .  Gabr, 
Rom.m  igis  communcm  diccns  Iib.5. 
commu.opin.ti.de  alimcn.  conduf.  i. 
nu.7.Andrc.Gcil.lib.2.obfi:r.  88.ob- 
fer.num.4.£t  hxc  conciufio  ctiam  ho 
diedicitcommuncmopinioncm  lafi). 
confi.  2(5.num.4.1ib.  i  .Gabr.Rom.vbi 
quamplurcs  ahos  de communi  tcftan- 
tcs  rcfcrt.d.conclufii.nume.2.  Didac, 
Couar.hb.4.dccrctal.par.2.cip.S.$.6« 
num.6.&  dixialibiinmatcria  alimct':- 
tonim. 

17  Scd  quarrojnunquid  ctiam  dotcm 
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f  liar  rpuriacpatcrposfit  rcUnquerc?Rc 
ipo.cjuodfic.itatcnctidem  Bar.d.  Au 
th.cx  complcxu.C.de  incocft.nup.hac 
dicitcommuncm  opinioncm  Caccia- 
lup.d.I.fi  qua  illuft:ns,Fran.Rip.l.  t .  ff. 
fol.matri  nu.d^.Ruin.confi.  104.  vol. 
.  Lup.repc.c.per  vcftras,  j  .not.$.9.$.  15 . 
dc  don.inter  vir.&  ▼xor.&  quod  opi- 
nioncm  Bar.  omncs  fctjuuntur  dicit 
18 Roder.Suarcz.d  I. i.nu.  22.  Etquod 
non  tantum  dotcm  posfit  rclincjuerc^ 
fcd  dc  ncccsfiiatepatcr  id  faccrcienea 
turetiam  in  foro  Cacfaris  dicit  magis  ^ 
communcm  cffc  opinionem  Afcan. 
Clem.  traft.  dc  patp.  po  tcfta .  cfFcdu  16, 

c.  d.nu.^p.qucm  rcfcrtBurf  confi.8  j.  i 
nu.2.Fcrn.Vafq.  de  fuccef.  crea.lib.i. 
$.zo.rcquif.42  .nu.  j  i  j.&  5  1 4. 

'  Scd  illud  intclligCjVt  proccdat  in  do 
tc,dummodoquantititatcm  alimcnto- 
rum  non  cxccdat.  ita  tcnet  idcm  Bar. 

d.  Auth.cx  c6plcxu,&  hac  cocm  oium 
cflc  conclufionc  dicitRodcr  Suarez  d. 
l.i.nu.2  j  Dida.Coua.d.$.5.  num.r  i . 

Et  fi  patcr  metas  atimcntonim  cx- 
ccflcrii,illc  cxccfl^us  dotis  ad  h^rcdibus 
patriscxigi  potcft  faltcm  (bluto  matri- 
^  nionio,non  antc,nc  filiae  maritus  du- 
datur,qui  titulo  oncrofo  posfidct.  ita 
tenet  Bar.l.fin. ft.dc his^quar in  fraud. 
Crcdi.&  hanc  Bar.opinioncm  dicitcf  ^ 
fccommuncm  lo.Lup.d.c.per  veftras,  ' 
|.  •»  4.  nu. ^  .qucm  refcrt  Dicfa. Couar.  d. 
^.6 . nom. 1 2 .idq ;  c6  quod  doiis  litulus 
fit  onerofus,  vt  cft  gl  qua  coitcr  appro 
batam  cflcdicit  Coua.ibid.nu.i  2.in!. 
C  donaturuSjir.  dccondi.ca  data.Ant. 
Gab.  d  tit.dc  ahmcnt.cocluf  i  .nu.  1 6. 
tp  Scias  iamen,itadcmum(purijs  ali- 
jncnia  rclinqui  polfc  ,  fi  ncm  habcant 
•vndcalias  viuercposfint.  ita  cftcom- 
muBisopinio.vt  tcftaturCur.  lunior 
confr.  i4i>.  Tiraq.  dciureprimog.ci. 
7 5  .Burf.conf.8  ^  .nu.  i.vol.  i  .&  magis 
c&flimuncm  diat  AQt.Gabr.d,  cond. 

1.QU.27. 


T^poi  tx  filio  (purio  poted  infiitw.nu.  r . 
Dun.modo  tontmplatione  patris  non  hiflh' 

tuatitr.nu.  i. 
Sinipliciter  inflitutus.patris  contmpUtione 

in/litui  non  prsfumitur.  nu.  $ . 
Quidin filio  natur^di ex  filio jpurio.nu.^, 
^n  etiamproctdat  innepote  ex  fitio  tnc^- 

fiuofo^nu.^, 
Quidin  nepote  ex  filio  clerico  pojl  facros  Qr 

dines  fufcepto^nu.6 . 

QVarroiterum,  nunquid  paterncu 
^potem  le^itimuvcl  naturalccxfi 
lio  fpurio  posfit  harredcm  inftitucrc  ? 
Rcfp.gl.l.fi.ft.dc  natur.libc.mouct  hac 
qua:ftionc,&  condudit,qu6d  auus  po 
tcft  inftituerc  nepotcm  Icgitimu&  na 
tura  e,licct  is  natus  fuerit  filiolpuric» 
dcficicntcprolclcgitimaipfius  aui,  & 
fcquitur  Bar.l.Gallus,^ .  qu^d  fi  his.ff. 
dclibcr,&  pofthu.qua  opinionccocn» 
dicunt  rdati  pcr  Clarum  $.tcftm.  q.  J  2. 
coem  quoq;  affcrut  Modcr.Pari  jddi. 
tdi\Icx.conf  74.nu.2.Ii.^.Dcc.  conf. 
462.nu.i7.&  i8.Io.Dilcft.dc  art.tc- 
ftad.Cau.  1 4.n.  I  i.ti.Nico.Bocr.deci. 
1 27.nu.i6.Bermond.dcpubl.c6cubi. 
pag.?46.nu.($v.&  fcq.  Rodcr.  Suarcr 
d.l.i.fori,diccs  t;j>ocs  d.gl.c6iterfcqutt 
turji.TodcHome.n.  r  7^Pctr.a  Ducn. 
traa.rcgu;reg.566.lin^it.2.Ant.Gab. 
lib.^.com.opi.ti.deharrcd.infti.conc?. 
j.Iofcp.Ludo.in  decif ca.Pcrufina.  dc 
cif  1 8.n.2  5.&  feq.&  ^  ifta  opiniocois 
&  benignior,&  1  Can>cra  impcriali  ap 
probata  fit  teftatAnd.Gcil.prac.obfcr. 
Iib.i.obfcr.us.nu.5.  Quiaceflat  ratio 
^hibitionis  dcin  d.I.fi.in  Ncpotc  cx 
fijurio  lcpitimc  nato,nimirum  tnrpita 
dinis  &  torntcationis  patrocinium. 

Sin  autcm  lcgitima  fobolcs  fu^cr 
cflct,n6 poteft  plus  rcKnquerc  , quara 
£Uo  fpurio.ita  tcnct  dida  glofl",  quam 
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magis  communem  rcfert  Ant.Gabr.d, 
concluf.nu.i.Couar.  d.par. 2.^.0.^.5. 
nu.i5.Io.Ccph.con{i.^(58.nu.8.li.  j. 
&  omncs  fupraallcgati.  Quamuis  Taf. 
d.I  h2rcciitas,nu.8.C.  quib.  vtindig. 
fupradiifl^am  coclufioncm  ctiampro- 
lcno  obftanic  cocm  cHc  opinionem 
dicatjrcdprimavcriorcft,&  magisco 
munis  vt  pcr  Doc.citatos^  quam  ctiam 
(cquiturClar.d.qj  i. 

Intclligc  tamcn  hanc  conclurioncm 
proccdcrc,  quando  ccrtum  cft  ,  quod 
contcmplationc  patris  auus  ncpotcm 
non  inftituit,puta  quiadixit,quod  vo- 
lcbatad  patrcm  vfumfrudum  non  vc- 
nirc,vcl  quia  pitcr  mor  tuus  cftjtuc.  n. 
(Incdubio  inftitutio  valct.hancopinio 
ncm  dicit  magis  communcm  Alcx.d.l. 
Gallus.^.quid  li  is,iiu.7.&  omncs  fu- 
pra  citatijvcriorcm  &  communiorcm 
magisq;  approbatam  aflcrit  lofcph.Lu 
do.d.dccil.  i  S.nu.  j  j.par.7.Gabr.  Pa- 
lcat.trad.de  (pur.c.  5  j.n.5  .Cor.conf. 
i.in  6-dubio.li.^.Vbidicitin  dccifiuis 
abhac  opinionciion  cflc  rcccdcndu, 
quia  communis  cft,  &  confi.  2.  Itb.  1 . 
Sccus  fi  conftat  contcmplationc  filij 
Ipurij  fadamelTcinftituiionc  ,  cjuia 
non  valct  inftitutio.ita  dcclarat  Bar.d. 
LGaIIu^,&  rcc|uiintur  magis  communi 
th"  Dodt.vt  dicit  Rodcr.Suarcz  d.I.  i. 
fori,nume. i ^.Ant.Gab.  d.  concluf.j. 
nu.6.&  rclati  pcrlofcph.Ludo.d-.Hccif. 
l8.nu.);.&  fcq. 

J  Sed  quid  fi  fimpliciterinftit  litur  nc 
pos,&  dubitatur?  Rcfp.quod  contem 
plationcpatris  in  dubio  non  vidctur 
inftitutuSjimo  proptcr  fe,  quia  in  du- 
bio prxfumitur  dilc6lus. ita  tcnct  Bai\ 
d.I.GaIIu.s,  &  hanc  opinioncm  magis 
communcm  cflcdicit  Rodcri.  Suarez 
d.l.  I  .fori,nu.  1 7  .Dcci.c0nf.4d  2  .Clar, 
d.q.  j  i.cum  pluribus  citatis  pcr  lofcp. 
Ludo.d.decif.i8.nu.^3.&  fcq.Didac. 
Couar.d.c.8.par.2.^.5.nu.i  j. 

4     Etquardida  funtin  Ncpotclcgiti- 
mo  &  uaturalijCtiam  proccdunc  in  na 


turali^xfilio  fpimo.itatenetd.gl.  fin. 
qua  coiier  approbata  eflc  dicit  Roder. 
Suarck  d.l.i.rori,n.i7.i  fi.Coua.d.^. 

5  Scd  quarro,nunquid  proccdat  prx- 
di<5ta  conclufio  in  Nepotc  cx  filio  inc^ 
ftuofi)?Rcfp.quod  non,ita  tcnct  Bal.l. 
fiqais  incGefti,C.dcinc^fti$  nupt  nu« 
2.hanc  dicit  eflc  communcm  opinio- 
nem  Sali.ibi Martin.Lauden.in  traft» 
deIcgitimat.nu.75.Pctr.  aDucn.  rcg. 
^66.Timit.i.Corn.confi.  5  z.  vol.  i.  & 
quod  hacopinioncm  fccurius  tcncrcc 
dicit  Rodcr.Suarcz  d.l.i.fori,num.i8. 
in  fi.communcm  quoq;  dicit  Ant.  Ga 
bricl.d.concluf.^.nu.  1 1  .Dida.Couar. 
d.§  ^.nu.i^  licct  laf.  vclit  abhac  opi- 
nionc  rcccdcTc.Inc^^ftuofi  enim  nc  na 
turaliiun  quidcm  filiorum  appcllatio" 
nc  vcniunt. 

6  Quarro  itcm,quid  in  Nepote  ex  fi- 
lioclcrico  poft  facros  ordincsfuccpto, 
nunquid  is  ab  auo  posfit  infticut?Rcfp. 
h^c  quxftio  vidctur  pcndcrc  ab  illa,an 
natus  cxclcrico  &  concubina  dicatur 
inca:ftuofus,dequa  dixi  infrade  fuc- 
ccsfioncItbcrorum,§.fucccsfio  ab  intc 
ftato.&  Bal.d.l.2.n.2.ienct  quod  poP- 
fitab  auoinftitui,&  hanccflccomun^ 
opinionem  dicit  cxprcfl^cCor/ct.fing. 
vcrb.fornicatio.Pct.a  Duen.d.rc. )  66* 
limic.z.vcrfi.quod  in  ncpotc,Cifucnt» 
in  I.tauri  ip.nu  7.Didac.Coua.d.c.5. 
nu. i ^.Ant.Gabr.d.concIuC^.nu.  i z. 
AIcx.d.l.Gallus^.quid  fi  is,Dcc.conG 
462.Gabr.Ro.coin.concluflib.4.  Tic 
dc  infti.concluf.  ^.nu.  1 2.&  quamplu 
rcs  ali  j,quas  rcfcrt  Valq.dc  fucccC  pro 
grcf  $.2.nu.77. 

Contrariam  ucro,quod  cIcriciNc- 
pos  inftitui  non  posfit  ,  non  magis 
quamfiIius,dicitcommuncm  opinio-' 
ncm  Caflana:.  in  confuct.  Burgund» 
rub.^.^.S.nume.  70.  al[c'gans  lafo.  in 
l.harrcditas,C.quib.vc  indig.  quemal 
Icgat  Vafq.  d.  loco,  dicens  hancopi-. 
nioncm  cflc  vcriorcm  ,  cum  ratio  , 
quxprohibet  fllium  inftitui ,  fciliccc 

M   ^  vc 
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▼t  cIcricorum&  concubinarum  ipforil 
impudicitia  puniatur  &  rcfrcnctur,mi 
litat  paritcriu  ncpotc,Iaf.Ioquitur  qn 
auus  habctaliam  lobolelcgitimam  ,  vt 
«lixj  s  .Vndc  a  communi  non  rcccdas, 

Qtuflio  I X. 

fiUo  Jpitrio  in/iittao,ct4iapplicetiir» 

QVarrofi  dcfaftofiliofpuriopa- 
tcrrcliquit,velcuinftituat,  cui 
^appIicctur?Rcfp.communis  cft 
opinio,qu6dIcgitimis  libcris  vclco- 
gnatisproximioribus  dcfcratur^non  fi 
fco,vt  tcftatur  AIcx.  I.harrcditas.C.c^b. 
vt  indig.&  idc  AIcx.confi.y^.n.^S.voL 
5 .Dida.Coua.lib.4.dccrct.^.  5 .  par.  2 . 
c.8.nu.6.Pct.aDucn.rcg.{66.amplia. 
^.Fcrnan.Vafq  controucrf.illuftri  lib. 
5.c.ioz.nu.8.&  quod ita  tcnent  om- 
ncs  dicit  Rodc.  Suarcz  allcgat.  27.  nu. 
»4.ucrf.nam  ccrtum  cft. 

Tiliafiatuto  exclufaan  pojjit  inflitm,  dedo' 
ratur  nu,i  .&  an  ftatuto» 

I  Varro,an  filia  cxclufa  pcr  ftatu- 

Itum  a  fuccesfionc  posfit  harrcs 
^^-V.inft«tui?Rcfi)  quodfi  fimplici- 
tcr  vcl  ab  intcftato  hc  cxcIu(a,non  pro 
hibctur  in  tcfto  inftitui,ita  tcnct  Bar. 
ifi.nu.4.  C.dcpad.  &hancdicit  cffc 
cocm  opinioncm  ibi  Cur.Iu.num.^7, 
Soc.conf.76.coI.^.voI.^»  qucm  rcfcrt 
PaulParir 

confj^.n.yp  Ji,^,Mcnoch, 
trad.adipif.poCrcmcd.4.n.5  2 1 .  coclu 
^cnsfinccontroucrfiain  his  tcrminis 
filixcxclufa:  aftatuto,&  inftitui»  in 
tcft6patris,bcncficiud.I.fi.  dari  c6cm 
Suo<udicitFcrn.Vafq.dc  fucccf.4pgrci: 


lib.  i.§. i.nu.8 1  .&  hoc minimc  dubiti 
cfic  fatctur  Tiraq.tra(a.Lc  mort  Saifit, 
dcclarat.8.nu.2.Fran.Bcci.  conf.  107. 
nu.S.Namq;  ftatutu  fimplicitcr  cxclu 
dcns  filia  a  fucccsfioncparcniu  intclli- 
giturdcfucccsfioncab  intcftato,&  fi 
cxcludatab  intcftato,tcftati  cam  rcmo 
ucrc  no  ccfct.aalimitata  ca  Hmitatu ha 
bct  cffedu.Et  hoc  intclligc  vt  ^pccdat 
ctintcft6impcrfcdoircr  libcros.  hac 
dicit  circrcccptisfimamDodo.  fniam 
Cur.Iu.l.hacconfuItisfima,^.cximpcr 
fcdo,n.  2  5  .Culicl.Bcncd.cRay.  vcrb. 
tcftamctum,i.nu.8i.dc  rcfta.Bocr.  dc 
cif.241.nu.  9.  vcrf.  itcm  ouarro.cocm 
quoq;  dicit  Fcrn.Vafq.de  lucccf  crcat. 
§.zi  .n.52.Io.Ccpha.confi.*>p.  infin. 
Hicr.Zanch.I.harrcdcs  mci,$.  cum  ita, 
nu.  1 1 96.ff.  ad  Trcbcl.  Ludo.  Zuntus 
Rcfpon.pro  vxorcinfcripto,  nu.  952, 
Sccusvcro  fi  ftatntum  cxcludattam 
cx  tcft6,quam  ab  intcftato,  namq;  tiic 
inftitui  non  pot.ita  tcnct  Bar.d.Lfi.du 
c6cIudit,quod  hoc  cafu  filia  pcr  paftik 
fibifucc«sfioncm  rcfi.Tuarcn6  posfit, 
&  hanc  dicit  communcm  opinioncm 
ibiDcc.nu.26.Iafo.nu.  2  i.PauLParif. 
confi.j^.nu.j.voLi, 

Qtunio,  XI. 

SVMMoiHJV  M. 

^nfiliaqu£  remnciauit patemjt  bjtredita 

ti  cum  mamento  pojit  hxresi/^ftitm. 
Dedaratur  nu»i.& 

1  ^"^Varro  fi  filia  iuramcnto  rcnur>- 
i  lciauit  patri  fiipcr  futura  harrcdi 
^^-^•atc,nunquid  posfit  in  tcft6  pcr 
patrcm  inftituiPRcfp.quod  fic,  &  p6t 
filia  cx  tcft6  fucccdcrc,quia  {qlum  ccn 
fctur  cxclufa  ab  intcftato.in  tcnet  Bar. 
Lftipulatio  hocm6.ff.dc  vcrb.obIig.& 
eft  communis  opinio  vt  tcftatut  Dida, 
Couar.c.quamuis,par.?.inprin.nu.8. 
dcpadin  6,&  Do^l.q.prarccd.allcgati 

Ludo. 


Llber.^Jnftitutlo. 
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Ludo.ZuntusRcfp.pro  vxojc,n.p52. 
Parif.confi.  24.nu.^8.vol.2. 

a  Et  harc conclufio  procedit  non  tan- 
tum  qn  patri  &  in  manus  ipfius  fuit  fa 
6tz  rcnunciatiojfcd  ctiam  qn  fuitfa^ia 
in  manibusfratrum  &patrispro  ipfis 
fratribus.ita»tcnct  Bal.c.ad  noftru,cxt. 
dc  iurciur.&  hancomniumcllc  opinio 
ncm  dicitRodcr.Suarc2l.quoniam  in 
prioribusj  limit.  adl.rcgiam ,  C.  dc 
inof.tcda.nu.z.in  fi.&  nu.^.&  fatctur 
Coua.d.c.quamuis^licct  dubitct^qn  pa 
^um  fratrious  fuit  fadum.&  pluribus 
comprobat  Parif.d.cof  p^.Sicut.n.  qn 
fiUaabfq;  tcdd  fratribus  rcnunciat  pa 
trc  con(cnticntc,patcrcononobftan- 
te  potcft  ca  inftitucrCtd.I.fi.&  ibi  oes 
Dod.C.dc  pad.vt  dicitParifd.conf. 
nu.2  2.ctiamft  p^na  fuerit  adic^a,quia 
(ccuta  mutationc  oia  ruunt ,  loco  ctia 
p^nx  vcl  intcrc(rcappofiLi.Bar«d.I.fti- 
puUtio  hoc  modo,&  ibi  coitcr  omncs 
fcquuntur,vt  idcm  Parif  cflFatur  d.con 
rd.ina,So.ita& fiiuramcnto  tirmaiTct 
renunciationcm  ,cum  fucrit  fa^adc 
harrcdiutcpatris  viucnti$,a  cuius  uo- 
luntat<:rcgulaiur:&  comicntioac  iura 
mcncii  intdligicur  rcbus  fic  ftantibus, 
&cuilla  coditioncjfi  illcCuius  hfditate 
agicur,pcrfeucrauic  vfq;ad  mortem. 

j  Qtiinimo  &  fortius  hocproccdit, 
ctiamfi  fiha  patri  renunciaflctfucccde 
rccx  tcftamcnco,quia  nihilominuspo 
tcft  patcr  cam  inftitucrc,&  filia  fucce- 
dcrc.ita  tcnct  Bal.d.l.fi.C.dc  pad.<:u- 
ius  opinioncm  «iicit  cftc  comnuine  lo. 
Cro.d.l.ftipulatiohoc  modo,qucm  re 
fcri  &  fequitur  Parif  d.conf  24.^.  90. 

Qujifiw  XI L 

^  perjonainitrta  poffit  mHitui^m.  I .  & 
dedaratur nu. i,& 

jY^Vaero,nuquidper(onainccrta  pof 
V^^it  inAituiPRcip.qudd  clim  aof  o 


teratinccrtxpcrfonf  afiquid  rclinqui, 
tcx.^.inccrtis  infti*dclcg.&  ibi  Dod. 
communitcr,vt  tcftatur  Vafq.contro 
ucrf.illuft.li.j  .c.io  1  .nu.6.  Hodie  rcr6 
inccrta  pcrfonainftituipotcft,  dum- 
modot.iIis  pcrfbnapoft  mortcm  tcfta 
toris  vcnitccrtificanda.itatradic  Bar. 
I.quidam  rclcgatus,vcr.quarro,quid  in 
harrcdis  inftitutionc^ff.d*  rcb.dub.que 
communitcr  fcquunturDod.  vc  tcfta 
cur  Parif.conf.j.nu.  i  i.lib.?.  &  confi, 

2  7i.nu.zj.&fcq.uol.4.Ec  fufficit,qud<i 
fiac  ccrca  pcrfbna  infticuti,habita  rcU 
tionc  ad  ca  quar  teftator  dixic  ante  cc- 
ftamcncum  &  cciam  ccmporc  ccftame- 
ti.cex.cft  I.in  ccmpus,  §.i.  It.dc hered. 
infti.&ccnccBar.d.Lquidam,  &  hanc 
cfTc  communcm  opinionc  dicit  PariC 
d.conn.5.n.i4.uidc^  dixi  infra  q.i54 

J  Aducrtc  etiam  quod  prj di<5b  con- 
dufio  nonproccdit,quandopaupcres 
rel  ccclcfia  ioftituitur,  quiatunc  infti 
tutio ualctjfauorc  pixcaufx,',&  injdu 
bio  ucniunt  illi»qui  funt  dc  domidlio 
tcftatoris,&  fi  ccclcfiafuitinftituu  in 
tclligitur  dc parochiali,fx  qua  rccipic- 
bat  facramcntatcftator.itatcnct  Bar. 
l.i.C.dc  SS.cccIc.&  hajiccommuncm 
cflcopinioncm  dicit  ibi  laf.  2  .Ic&.n.^. 
Eman.^Coftad.ucrb.paupcrct,n.  1  r. 
Scd  fi  tcftatorduashabec  ccdcfias  rc- 
linquicur  Epifcopo  potcftas  cligcndi 
unam,itatcnct  Abb.c.indicantc  dc  te 
ftam.&ibicommuncm  dicit  opinio- 
nem  Coua.nu.2.Cofta  d.ucrb.  paupe 
rcs,n  u»  I  s  i^ ^  tcnct Bar.  1.  id  quod  pau 
pcribus,C.dc£pir.&CUri  &hanccfrc 
communcm  opinioncm  cum  pluribus 
pcr  eum  laudatis  dicic Tiraq.  crad.  dc 
piar  caufat  priuile.priu.56.qucm  rcfcrt 
Ferna.Vafqui.  dcfucccf  progrcf  Iib,u 
2.  numc.  a7.Enunucl.aCofta,c.ll 
paccr,  ucrb.paupcrcs,num.  7  .dc  icfta- 
men.in  d.faciuntquac  dlxifupra^.  le^ 
gatum^q.6^. 
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Qjuflu)  XII 1. 

oes  bommes  de  mudopofftnt  inflitui. 

QVf rOjan  posfit  tcftator  inftitucrc 
omncs  homincs  dc  mudo  ?  Rcfp. 
gl.$.&  vnu,infti.dchxrcd.  infti.  tcnct 
ouodtalis  inftitutio  mero  iurc  fubft- 
ltat,&  tcftamcntum  confcqaentcr  nul 
lum  non  fit^tatncn  rc  &  cffcdu  irrita 
&  vanarcddatur,  &  hanc  opinioncm 
icqivuntnr  ibi  magis  cwnumtcr  Doft. 
vt  tcftaturPaul.de  Caftr.lcaptatorias, 
C.dc tefta.niiht.Soc.l.vtrum,$.  cu  qui 
dam,ff.dercb.club.  tjuos  rcfcrc  PariC 
conf.^8.nu.5r.vot.j.&  hsrc  (cntcntia 
vera  &  roni  confcntanca  cft^c^uidquid 
^ixcritArct&  Fab.d.^.&vnii.talis.  n. 
inftitutio  certc  incertitudinan,  impof 
ltbihtatcm,difficultatcm,&dcrilioncm 
«^uandom  continct,  colcqucntcr  nulU 
critpcrindeac  fi  dc  pcrlbiiis  pcnitui 
iuccrtis  fada  fuiflct^ 

QufJIio  XIIIL 

^  V  iO.  M  U  \1  Jt^ 

2nfiitutioht»€disi{MbfifcMUfue  >erbts  fim 

pot,nec  requiritw  uerborH  (oldmtas.n.u 
yerbumrelinqttorei  pjrticuLiri  udienunt 

non  itnportut  h^edis mflitutionem.n.i . 
Jdem  fi  fuit  adieCinm  ymiue)  fuati  bonorum, 

alio  >niuerfali  hxrcde  ir^iitutoM.  3 .  de- 

dxratur  ^«.4.5 
yerbum  relimjuo  adieilum  perfona  exnecejji' 

tate  tftuueda  an  }duc^infiitunoni,n.j, 
Uectarutuf  nifi  reltnquatur pro  iegitnmtul 

falcidiu,nn.S. 
Vtlfit  udtun^Wfi  ifMtuerfOjputadoii/M.9* 

NV»rcquaUtcrinftitutioh^rcdisfic 
ri  pos  fu,&  quac  rcquiraniur^Tid? 
j.  dum  cft.Ec  fcirc  dcbcs^quod  inftitutio 
liamcJw  hodic  aoa  rc^uirii  illam  vci- 


borum  (blcnnitatem,quam  oHm.  Scd 
potcft  quibufcuq;  vcrbis  frcri^aptis  tii 
&  c6ucnictibus.tcx.eft  l.c]uonia,C.de 
tcfta  &  ibi  noiant  communiter  Dod. 

2  Scd  qu3cro,an  verbumrelinquo  im 
portct  harredis  inftitutioncm?Rcfp.«^ 
verbum  rclinquo  nunq  iiTiportathxre 
dis  inftitutionc^fi  rebus  particularib. 
fucritadicdum.itatcnet  gl.c.fi  patcr, 
vcrb.inftituit.dc  tcfta.in  6.  quam  coi- 
tcr  approbatadicitlmo.  c.  Raynntius 
n,  jo.cxt.dc  tcfta.&  cp  ifta  fit  c6is  opi 
nio  tcftatur  Alex.l.humanitatis,  nu.  1. 
C.dc  impub.&  alijs  fubfti  Idcoq;  fi  tc 
ftator  fjmpli<.itcr  dicat,  rcltnquo  cctu, 
non  intcUigitur  reliftum  titulo  infti- 
tutionis^vc  magis  coitertcncri  dicit 
ibi  Alex.cocm  quoq;  dicit  opinioncm 
Ema.i  Cofta  c.li  patcr,  vcrb.inftituir, 
nu.i4.Galiau.l.ccnturio,num.  15  j.ft.. 
dc  vulg.fubfti. 

J  Idem  ii  vcrbum  rclinquo  fucrit  adic 
^um  vniucrfjtati  bonorum,non.n.iiTt 
portat  hxrcdis  inftitutioncm  alio  vni 
ucrlalitcr  inftitutOjiia  tcnct  Bar J.  his 
vcrbisjrt.dch^rcd-.infti.qucin  coitcrap 
probatum,&  nemincm  ab  co  difcrcpa- 
re  dicit Bcrous  d.c.Rainutius  n.  20.Se 
cus  vcrd  ajio  no  inftituto  hf dc  vniucr 
lali,quia  adicAujTj  vniucrdraii  iiiducic 
lixrcdis  inftitutionem.ita  tcnet  Abb. 
d.c.Rainutius  &  cft  cois  6pinio,  vt  di- 
cit  Alcx.conCi  77.nu.  to.vol.2.Coc.L 
quocics,nu.j.C.de  harrcd.infti. 

Contrariu  tn^quod  vcrbu  rchnquo 
fjmphcitcr  a<Jic<5tu  vniuerlitati  nullo 
cafu  harrcdi»  inftitutioueimportct,  vo- 
luitgl.d.c.Rain.verb.rcHnqucns,&c. 
Rainaldus,vcrb.lcgauit,c  U  patcr,in  5«. 
co.tit.vcrb,iiiftituit,quas  gl.coitcr  ap- 
probatas  dicit  Alcx.conf.70.  vol.  2.& 
in  I.iiamquud,$.non  uis.num.6.  If.ad 
Trcb.vtrcfcci  Fcrnan.  VaP:j.Ucct  prio- 
rcm  fcquatur  opinioncm ,  dc  fuccclf* 
progrcfJib.i.^.j.  nu.i  j.  Bcrous  d.  c. 
Rainutius  nu.2i  .Prodcclaraiionchu 
ius  dubij  tii  coaiiJcra  plurcs  cafus. 


Libcr.  §.In{l;ituti'o, 


•8/ 


4  Pritnus  c{l,cjuancIo  vcrbum  rcUnquo 
adicdum  fuit  vniucrfitati  iurium,  yt  fi 
dixcrit  tcltator,ha:rcilitatcm  mcam  vcl 
omniabona  mca  rclmc)uo^&  tunc^ft  a- 
jius  nun  tuitharrcs  inflitutus  vniucrfa 
liSjin  c^uocunq;  tcftamcnto^  tam  intcr 
libcros  cjuaro-cxtrancos  hxrcdis  infti- 
tutioncm  jmportat.  ita  tcnct  glolT. 
quam  fcribcntcs  (ccjuunturd.  1.  vcrbis 
ciuihbus.&:  l.c^uoties.i.fi.C.  famii.hcr- 
ciC.&c  lianc  cfTc  cocm  opi.dicit  Bcro.  d. 
c.Rainutius^n.i  3.Ycrli.&  prohaccom 
muni.& cjuod d.»iof.  omncs fccjuuntur 
dicit  Parif.  conli.^.numc.  ii.voiu.5. 

5  Sccundus  cafus  cft^quando  vcrbum  rc 
linquo  adic6tum  fuit  cjuotz  hzredita- 
U5,6c  tunc  idcm  cft»  c^uod  in  prxccdcti 
ti  cafujQuia  non  rcfcrt  ad  hoc  ,  vt  c^uis 
dicatur  hxrcs  vntucrfalis  at^in  totu  vcl 
in  partc  hxrcs  fucrit^cum  iura  tam  adti 
uc  quam  pasfiuc  in  lUum  tranfcant^c^ui 
pro  partc  hxrcs  cft^cjuoad  parcc  fuam^ 
licut  fi  cll  hxrcs  in  totum  rcfpc&u  to- 
tius^  Ytroq;cnim  cafu  dicitur  inius 
vniucrfum  kicccdcrc.ita  tenct  Anton. 
Butr.  d.c.  Rainutius  ^  &  cd  communis 
opinio^vt  tciijtur  Bcro.  ibi  numc.  14. 

6  Tcriius  cafus  ci\ ,  c^uando  vcrbu  rc- 
linquo  adicd:um  fuic  cjuotx  bonorum 
dcdudo  |rc  alicuo3&  tunc  ct  nuilo  alio 
hxrcdc  iadituto^vntucrfiicm  hzrcdis 
inditutioncm  importarc  nou  dicitur^ 
ita  tcnct  Imoi.d.c.Rainutius  ,  &  lunc 
dicit  clTc  cocm  opt.  Bcro.  ibi  num.  ^  7. 
Quia  adhoc  vt  c^uis  fic  h^rcs  rcc^utritur 
c^uod  fucccdat  in  curnmodis  &  incom 
modisjac  tn  iuribus  a^uc&  pasliuc, 
Scd  appciiationc  quotz  bonocum  tura 
non  conitiicntur ,  cjuia  quotabonoru 
cenfctur  c]uid  particuiarc,  &  vcrbum 
communc  nunquam  hxrcdis  inftitur 
tioncm  importat^  quando  fuic  adic- 
£kum  rcbus  particuiaribus  .  Vidcquz 
dixi  fupra^.  lcgatum^q.  i^.  Contra- 
rium  tamcn  ,  quod  fciiicct  vcrbttm  rc- 
Itnquoadicdum  quotz  bouorum  ,  & 
iclacum  ad  pcrfonam  ^  c^uz  ncccilaiiu 


pro  teftamcnti  ualiditatc  infHtut  dcbe» 
bat,vt  fi  ad  filium  rcfcratur,  tunc  por- 
tio  rcii(5la  intcliigicur  iurc  inllitutionii 
ad  fauorcm  tcdamcnti,  tcnct  Abbas  d. 
c.Rainutius:  Scdacoinon  rcccdas. 

7  Et  noiaquod  vcrbum  communcadie 
flum  rcbus  ccrtis  particularibus  fiiio 
rciidispcrfcnon  importat  lizrcdis  in 
ftitutioncm  ,fcd  ncccHc  cft  ,  quod  ci 
titulo  inftitutionis  rciinquatur ,  vt  to- 
ncc  glofl.  d.c.  Rainutius,  vcrb.  rcltn- 
qucns,  &  cft  magis  communis  opiniu 
vt  tcftacur  ibi  Imol.  &  Bcro.  num.  5  9. 
Ema.aCoftac.fi  patcr ,  vcrb.  inftituic 
num.i4.Quamuis  contrariam  partcm, 
quod  importcthzrcdis  inftitutioncm, 
licct  cxprclium  non  tucrit.tauorc  tcfta 
mcnti,nc  filijprzrcritionc  rumpacur 
veiam  vtEuangclium  cxciamct  in  tc- 
ftamcntp  inter  libcros  laf.  Auth.nouif 
fima,C  dcinoffi.tcftauuScd  prima  vc- 
rior  cftjVt  dixi  infra  §.  icftamenium. 

8  Intciligcumcnhuc  viumum  (cilicct 
quando  pcr(bnz  cx  necc&fitate  inftituc 
dz  vcrbum  rclinquoadijcitur,n6  pro* 
ccdcrc  ii  tcftator  rcliuquat  pro  hgiti- 
ma  ,  quia  fitis  apparct  dc  voluntacc  cc- 
ftacoris ,  &  ifla  folcnnitatc  ucrl^oruiu 
opus  non  cft.ita  tcnct  Bart. Auch. vndc 
parens,C.dcinotf.tcftain  &  hancdicit 
cflccommuncm  opinioncm  Dcc.l.hu- 
manitatis,:.not.  C.  dc  tcftam.Sociiu 
lun  Rubr.ff.loiut.  nutri.  Nicol.  Bocr. 
dcc1f.Corn.conf.z98.numc.  10.  vol.  (• 
Fran  Biirfat.conf.^z.nu.j.lib.  vbi  plu 
rcsattcftmtcs  dccommuui  .illcgac 

y  .  Idcm  dic  ,  quando  vcrlium  rclinquo 
aciicdum  fuitdori ,  ut  fi  patcr  fihz  ci- 
tulo  docis  rcliiiquac ,  importac  cnim  in 
ftitutioncm  canc|t<am  adcci&um  ani- 
ucrluii  fccunduin  vcrain  ,  ic  commu- 
ncm  fcn«ntiam  ,  a  qua  xtun  cft  rcce- 
dcndiunvvt  allcucrciit  Aicx.d.  rubr.^ 
ibtSocin.  lluin.  conllL  14.  nu.6.&  7. 
RtmtnaU.confi.  ( i  i,  pcr lotumconf. 

ncim.2  j.  &  24.  Cagnuk  auth.  crx 
Muia,num.(5^C.dciibcr.  prztcr.  Caf- 
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lanx.in  confuct.Bnrgiin.tit.  dcs  Tucccf 
fics.rubr.7  vcrb.par  Droifl.  vcrf. 
rcdponCifub.n.^.GuiicI.Bcncd.c  Rai 
iiutius,vcrb.in  codc  tcftamcnto  rdin- 
^ucs.l.n.474  &  35  f.cxt.dc  tcftam.du 
conclufione  illa,c|uod  fi  filio  vel  fili^ali 
^uid  rclinquaturabfq;titulu  inftitutio 
nis^fuftineatur  inftitutio  dc  arquitatc 
canonica,dcclarar,vt  proccdat  duobus 
cocurreniibus  fcilicet  vt  rclinquaturp 
ipfum  vcrbu  rclinquo,&  quod  vcrbum 
rclinquo  adijciatur  vniucrfb  puta  doti, 
fubdit  quod  pro  haccoifcntcntiafem 
pcr  confulucrut  Doftorcs  Tolofani  & 
iepc  iudicauit  fuprcma  Parlameti  Tolo 
uc  curia.coem  quoquc ,  6c  veram  dicit 
Zuntus  d.conn.prouxorc,num.55i.& 
hfc  opinio  tanq,  «quior  fcqucndacft^. 

Qu^Hio  XV. 

Sy  MMA^l^ , 
Verbum  Itfo  ftmpUciter  prolatwn  fecundum 
propria  fignificationem  inducit  legatii.n.i 
Qtiidftfuerit  adie£lumumuerfitatu  nu.  2. 
Declaraturnu,^, 

I  ^^-^Varro.anvcrbumlcgoimportet 
£  j  harrcdis  inftitutionc?Rcfp.ccr- 
^*-^  tum  cftjvcrbum  lcgo  fimplici- 
tcr prolatu ficudu propria  fignificatio 
ncm  iuducerclcgatum.tcx.l.  vcrbis,(f. 
devcrb.  fignin.  &cft  coisopi.  vtdicit 
Boloc.rubr.ff.de lcg.i.n. 87. &  h  fuerit 
adicctu  rei  particulari^in  hocoes  coue 
niut  vt  ide  Bolog.tcftatur  d.rub.n.  pj. 

S  Scd  qu  id  fi  fucrit  adicdu  m  vn  iucrfita 
ti,vt  fi  tcftator  dixcrit,  lcgo  Titio  harrc 
ditate  meam  PRcfp.Bart.I.ccnturio^fF. 
dc  uulga.&pupil  tcnctcj»  non  impor- 
tct  hxrcdis  inftitutioncra,  fcd  fidci- 
commilTum  ▼niucrfale,  &  cfkcommu- 
,  nisopinio,vt  dicit  Crot^l.rub.Iaf.d.l. 
ccnturio^acob.dcNigris d.rub.n,  5 j. 

5  £t  harc  quidcm  conclufio  proccdit 
abfq;  dubio^quando  alius  cft  hercs  vni 
vcrialis  inftitucuSjquia  tunc  hxrcs  iilc 


cenfetur  grauatus  lure  Icgati  harredtta« 
tcm  totam  vcl  partcm  rcftitucrc,  ita  te 
nentDod.in  locis  citatis^&ocsin  hoc 
conuenirc  dicit  Bolog.  d.rub.nu.p^  .& 
fcq.Vtilitas  huius  cft,  ^a  vbi  opus  cft« 
harrcs  poteritdetrahercquarca,  cjf  non 
pcrmitterct,fi  traherct  aci  inftitutionc. 

Aliavtilitas  cft,quia  talisharrcs  po- 
teric  compclli  adire  harrcditate^cii  alias 
harres  ab  narrede  no  conipcIIatur,vt  cfl 
clarum  &  q»  hzc  fint  apcrtisfima  &  ex 
mcte  omniu  dicit  Socin.d.rub.nu.^  i« 
Scd  fi  nuUus  alius  rcpcriatur  inftitu- 
tus  harrcs^tunc  Articulus  cft  valdc  du« 
bius^nam  Bal.&  quamplurcs  alij,  quos 
refcrt  Alcx.d.rub.tcnct  hoc  cafu  impor 
tari  harrcdis  inftitutionc,  &  dicit  hanc 
opi.cfTc  c6emGuIiel.Bcncd.c.  Rainu- 
tius,vcrb.jeliquit,n.  j .  camq;  in  pu6^o 
iuris  ucriorc  Alcx.djiibr.Contrariu  tn 
tcnct  Bar.d.l.ccnturio,  &  cius  opi.  fc< 
quuntur  Dod.  magis  c6itcr,vt  tcftatur 
Alcx.I.  I  .  &  ibi  Soc.n.d^.Bolog.d.  rub. 
n.99.Corn.c6rt75.aliquadiu,voI  i.& 
rcccptiorc  dicit  laf  d.l.  ccturio,  nu.y^. 
Galia.coI.(5o.Cou.c.RainaIduSj$.i.n.^. 

Qu^io.  XVI. 

Sy  MM^\l,A. 

Inflitutio  ut  ualeat  ,teftator  debet  certum 
redem  nuncupare  nu.  i  .incerta  uero  pef" 
fonM  infiitutio  non  ualet,  nu.  2 . 

Valet  fih^edc nominaueroqui  reperititr  m 
fiheduia  apud  Cuardianu  S.Fracifci^n.  j . 

Dummodo  confletfiheditiam  firiptam  effe 
manu  teHatoris^num,^ 

QuAetiam  optime  iuftificaturper  comparar 
ttonem  iiterai  um^fjunndo  confeffione  tt- 
flatoris fwt  approhata^nu.  5  .&  6. 

Etiamfi  nonhabeat  tefles fubfcriptos,nu.  7. 

TerJoTM  incerta  detertis foteU  inflituijj.Z, 

Z  A  D  hoc  vt  valeat  inftitutio,  requiri 
x\tur  vt  tcftator  hf  rede  nominaiim 
nuncupct&  ccrtu  dcfignct.tex.  I.  quo- 
tics.$.hzres^ff.dc  ha:rcd.inftit.Inccrt| 
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vero  pcrfonar  inftitutionuUa  cft^vt  di 
xi  ?  q.Nunquid  pcrlbna  inccrta  posfit 
inftitui.Et  itaconclufio  proccdit  cjui- 
dcm,qn  inftituia  cftpcrfona  omnino 
inccrca^qu^  nullo  modo  vcnitccrti6ca 
da  uel  dcclaranda^alias  fi  conftct  dc  no 
mine  ii^rcdis  faltem  implicite  p  rclatio 
nem  ad  aliud^ualct  inftitutio^  vt  ibi  di- 
xi.Idcoq;  fi  tcftator  cora  (cptc  teftibus 
nonquidem  certu  h^rcde  nominatim 
cxprimatjfcd  rclinquat  hi$,vcl  inftituat 
qucmjUcI  quos  fch^duL  apud  Guardia 
numS.Fiacifci  manu  fua  fcripta  exifte 
tc  exprcsnt,tali.s  inftitutio  ualct.ira  tra 
dit  Bar.I.fi  ita  fcriprcro,ff  dccondit.& 
demonftrat.&  h^c  cft  cois  opi.  vt  tcfta 
turlaf.l.vbi  autemj^.illud,  ff.de verb. 
obl.Parifconf.ip.n.i^.lib.j.querefcrt 
CIar.$.tcftm,q.5d.&  harc  dodrina  Bar. 
non  tantum  proccdit  in  lcgatis,  vt  dixi 
?.$.lccatum,q.  64.  Scd  ct  in  ipfa  hf  re- 
dis  inftinitionc.  ita  dicit  magis  coitcr 
tencri  Parifd.conf.&  ita  coiter  (cruari 
dicit  Paul.dc  Caftro  d.l.  harrcdcs  pala, 
idcm  I.hac  confultisfima,§.  pcr  nuncu- 
paiioncm  ibi  Cornc.  tan^  vcriorcm  & 
magis  cocm  fcquutur^C.  dctcftamen. 
Crot.I.i  .$.fi  quis  ita^ff.de  ucrb.  oblig. 
Natta  A.uth.quod  finc^q.i  i.n.zd.Soc 
d.I.fi  ita  fcripfcro,Dida.Couar.c.  aim 
tibi^nu.  5  .cxt.dc  tcftamcn.&  hanc  quo 
quc  opi.cocm  rcfcrtFcrnand.Vafqui. 
dc  fucccf  crcat.^.  i  y.n.  5  ? .  Port.  ImoL 
lib.i.  concl.  10.  £ma.  Soarczaddit.ad 
Gomcz.uariar.rcfolut.  Tomo  i.cap.  2 . 
n.6,  Anton.GabricI.lib.^.com.  cocluf. 
tit.de  tcftam.cond.i  i.n.^.Ludo.Lana 
dxoAf.dcfomiateftamcnti  nuncup^ti 
ni^nu.66.ybi  hanc  opi.vcriorem  &  ma 
giscocm  affcrit^  quamuis  contrarium 
uolucritlaf  d.  $.pcr  nuncupationem^ 
cuius  opinionem  frcquentisfiino,& 
communiomnium  calculodamnatam 
cffe  teftatur  Natta  d.q.  1 1 .  Non.  n.  rc- 
fert  an  aliquid  ccrtum  fit  pcr  (pccificam 
fui  exprcsfionem.an  pcr  rclationcm  ad 
aliud^vodc  talis  implicitc  dciignatus  p 


rclationcad  aliam  fcnpturam,coram  fe 
ptcm  tcftibusfolcnnitcr  inftitutusin- 
tclligitur,  licct  inccrtu  fitapud  tcftcs, 
quis  fir,  ccrtu  tamcn  ex  ipfa  fcriptura. 

4  Intcllige  tn  prardida  procederc,  dum 
modo  conftet,Quod  dida  fchardulafit 
fcriptamanu  teftatoris.ita  ccnfuit  Bar. 
d.l. fi  ita  fcrip(cro,&  hanc  opi.com. cC- 
fe  fatctur  loan.Crot.d.l.  1  .§.f\  quis  ita, 
fub.n.4.1  Icd.Bocr.dccif  240.  fub.n. 
5.Rodcr.Suarcz  dc  captato.uoluntatc, 
ubi  dicit  hocualdc  cxtolli  ad  pradican\ 
&  Moderniores  fcqui.  Natta  d.  Auth. 

uod  fi  nc,q.io.&  q.  1 1  .quos  rcfcrt  Lu 
o.Zuntus  d  Rcfponfb  pro  uxore,  nu. 
yi.Scy6.Si  omnesuno  orcitacondu 
dcrc  dicit  Parif  d.confil.ip.nu.  2  6. 

5  Et  quamuis  Coua.d.c.cum  tibi,  cxifti 
mctid  ita  demum  proccderc  fi  fcriptu- 
ra  ad  quam  rcfcrtur,fitomnino  ccrta& 
indubitata:Tamc  uerior&  magis  cois 
opi.cft,qu6d  dida  dodrina  Bar.procc 
datetin  inftitutione,dummodo  com- 
parationc  ucl  alijs  Icgitimis  indicijs  c6 
ftet  dc  rclato.docct  Bar.d.l.fi  ita  fcripfe 
ro,&  firmant  omncs  prxallcgati  Do 
dorcs,Natta  d.Auih.quod  finc,q.8.& 
affcritLudo.Lana  d  conf  n.65.&  quoi 
Bart.fcntcntiar  Dodorcs  coitcr  fubfcr. 
bunt  teftatur  Ludo.Zuntus  d.Rcfpon. 

6  prouxorc,fi.85.&  86.&  n.24}.Ethoc 
proccdit  quidem  fine  dubiojfi  pcrco- 
fcsfionc  icftatoris  fcriptura  fcmcl  fuc- 
rit  approbata,ut  quia  dixit  coram  tefti- 
busjtnftituo  ,  qucm  in  fi:riptura  manu 
meafcripta  exprcsfi,  uel  fimilia  ucrba 
protulerit  Sed  quid  fi  fchcdula  per  c5 
fcsfioncm  fcripiuraritanon  fuit  com- 
probau,numquid  comparationi  liicra 
rumcritIocus?Rc/p.Alcx.  in  conf.  7^. 
lib.  5.  voluit  non  admitti  comparationc 
Lttcrarum.Contrarium  tiiidcm  firma* 
uitin  confii^.Vifa  fcriptura  tcftamcn 
ti,Iib.7.&  fr.b  n.;.  dicit  hanc  cffccom. 
opi.  &  hanc  ipfam  dicit  cffc  com,  opt. 
Nat.d  auth.quod  fine,q.8.quos rcfcrt 
Lud.Zuutus  d.Rclp.pro  uxorc^n.  87» 
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7  E:  fcias  quod  talis  comparatio  litcra- 
rum  proccdatabfquceo.quod  aliqui  tc 
ftcs  vcl  fint  inrcripti,vel  pr^fcntcs  f\\e- 
rintjita  tradit  Bar.l  nuda  ratio,nu.9.& 
lo.ff.dcdonat.&  ita  obfcruarc  confuc- 
tudincm  attcftatur  BaI.Auth.fcd  nouo 
iurc,fub  n.4.C.(iccrt.pct.&  hanc  dicit 
cfTccom.opi.  Alcx.d  connii4.n.5.&  dc 
c6i.opi.&  obfcruatia  teflaturFcI.  c.  3. 
num.i9.dcfidcinftru.&  ibi  Dcc.  nu. 
l6.Sc  multiscomprobat  Ludo.Zun- 
tus  d.  Rcfpon.num.  175. 

S  Aducrtcct  iuxta  sdi^a  valcrchjrcdis 
inftitutionc  non  tantuqii  pcrforra  vc- 
nit  ccriificada,  fcd  ctiam  quando  pcrfb 
na  inccrtadc  ccrtis  inftituitur.  ita  do- 
cct  Bart.  d.l.  quidam  rclcgatus  ,  &  tc- 
ncntomncs,  ut  tcftatur  Parif.  confil. 
71.  num.  24.  volum.4.  faciuntqu^di 
3ci  fupra.  §.  Icgatum,q.64.nu.2. 

Qtupo  XVII. 

Teslator  debet pioprio  orenominare  hare- 
dem.nu.  i . 

Et  conie^Wfis  non  indticitur  haredis  inflitif 

tio  nec  nutii,nu.  2 .  etiam  d  milite  uel  pa- 

treinterlibe}Os,nu.^. 
Qud  fi  fiat  ad  pias  caufas.n.  4. 
Inftitutiohxredis  fa&aad  interrogationm 

altfrius  ualet.nu.  5  .&  6. 
Quid  fi  erat  tefiatcr  tnorti  proximus.nu,  7. 
£)md  fi  articulate  lo<fui  ncn  potefit  n.  8. 
^uid  finon  d:fl..nte  notario,  fed  confangui 

neisita  rffpondeat.n.(f. 
Qu:d  ft  ad  interi  ogationem  perfoaxfu(pe^£ 

ttum.  t  o. 

Quid  fi  prxcederet  altud  teflamentum foUn- 
ne^num.  1 1. 

I  Equiritur  ctad  inftitutionis  validi 
■*Vtatcra,vtteftator  proprioorc  h^rc 
dcm  nuncupct.quando  tcftamcniu  cft 
nuncupatiuu  ,  ucl  aliud  propriamanu 
fcrihat,qn  tcftamcntii  cft  in  fcriptis,& 
pot<.ft  fcribcre,oportct, quodproprio 
orc  nomina  h^rcdum  cxprimat.tcx.I.iu 


bcmus.C.dc  tcftamcn.&  cft  cois  &  vc 
ra  opinio,ut  ccftatur  Didac.  Couar.  c. 
cum  tibi.num.4.ext.dc  tcftamen.  Fcr- 
nand.  Vafqui.|dc  fucccf  crcat.$.  17. 
Rcg.vigcfima tcrtia,num.  jr.  &quod 
ita  communitcr  omncs  tcncnt  rcfcrt 
FrancifBurfat.conf.^^.num.^i.  vol.i. 

Ex  quo  infcrtur.quod  ex  conict^ura 
ta  mcntc  teftatoris  dircda  hzrcdis  in- 
ftitutio  induci  non  posfit,niii  exprcftc 
dicaCjitatcnct  Dyn.I.Titia  Seio,$.  Seio 
hbcris.fV.de Icg. 7. &  docent  omnes  vt 
tcftaturFcrnand.Vafq.dc  fucccfcrcat. 

I S -  n.  5  ^  Eman.a Cufta l.gallus,^.  & 
Quid  fi  tantum,par.  i.n.i  i.Vndc  &  po 
fitus  in  coiiditione  non  cenfctur  tacitc 
inftitutus,puta  fi  teftator  dixerit,  (1  illc 
qui  ab  inteftato  mihi  fucccfturus  eft,no 
lit  hf  res  cflc,vcl  deccflerit,Titius  fit  hf 
res,ucIT:tiumfubftitiio,  namque  talis 
legitimus  harres  nunqua  cx  tcftamcto 
(criptus  hjrcs  &  inftitutus  a  tcftatorc 
difpofitiue  ccnfcri  potcft,  fed  tantu  ab 
intcftato  fucccdit.tcx.cft  I  fi  quis  ita  h^ 
rcs  inftituatur,  ff.  dc  harrcd.  inftitu.  & 
ibi  docctglo.&  cft  ucra&  rccepta  fcn- 
tentia,  ut  tcftatur  Ant.Gomcz  .variarc 
folut.lib.  i.c.^.n.sj.&  Ema.Soarcz  in 
addit.n.i9.&  eft  glo.coitcr  approbata 
1  Lucius  2.ucrb.pr5tulit,(T.dch^rcd.in 
ftit.ut  tcftatur  Ema.a  Cofta  d     &  ^d 
fi  tantum,n.  2  2.Grjbal.d.l.Gallus,vcr. 
Nono  non  obftat.facit  quod  in  fimpli 
cic6ditionepofitum,non  cenfctur  po 
fitum  in  difpofiiione,utcft  com.opi.tc 
ftcGomcz.d.c.j.n.2j  .vcrf  i.fdciutqiig 
dixi  infra^.fidcicomiflum  in  q.Ancon 
ditio  fi  finc  Iibcris  dcccflcrit  inducat  in 
Aitutionc  ucl  fubftitutioncm.  Vcrum 
tn  fi  pofitus  in  conditionc  non  exiftat 
h^rcs  ab  intcftato^admittitur  ille  infti- 
tutus  ucl  fubftitutu5,quoniamcftma- 
gisqu^dam  conditionalis  inftitutio  , 
quam  fubftitutio  ,  ac  ualcc  talc  tefta- 
mentum  quando  pofitus  in  conditionc 
cftcxtrancus,  ut  collatcralcs  confan- 
guinci,  qui  ncccflario  non  func  infti- 
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tticndi  vcl  cx!i2trcdandi,Gomcz.&:  Do- 
ftores  allcgati:&  ita  iniclHpi  dcbct  ,  & 
proccdit  quod  traditIul.Clar.$.  tcfta- 
incntunnj(|  ^  5.dum  qiizrit  an  t.icitain 
fto  fufficiat.Scd  qiiid  dicendu,  fi  filius, 
ud  filia^aut  alius  afcedens  qui  de  nccef 
fitatc  dct iftitui,  uel  exhf dari  fit  pofitus 
i  coditionc  alio  fubftituco.vt  ii  dicatur 
fi  filius  mcus  me  viuo,morictur  ,vcl  fi 
Blius  mcus  h^rcs  cilc  non  potucrit,aut 
volucrit^tunc  ncpos  cx  illo  mihi  hzres 
(it?Re(p.Magna  cft  controucrlla,  Bar. 
I.r.n.i6.ft.dcuulc.&  pupil.&  d.I.  gal- 
lus  dicit  valcrc  inftitutionc  vt  tacitam 
quoad  hoc nc  tcftamcntii  prxtcritionc 
rumpatur^&  hanc  opi.dicit  cflccom.$a 
lamo.Rcpct.d.l  GaUuSj  fol.  162» 

Contrarium  tamcn  magis  commu- 
nitcrtcncntDo^orcs  ,  volcntes  hifcc 
Tcrbis  non  induci  nequc  ab  inteftatOj 
ficq:ex  tcftamento  tacitam  inftitutio 
ncmj&  per  confcquens  tcftamcntum 
nuUum  cffe  &  ita  tcnet  glof  communi 
tcr  approbatad.l.gallus.in  pri.vt  tcfta 
tur  allcgatiper  Gulicl.Bcncd.c.Rjinu 
tius,uerb.ad)jcicnSjnu.2^.  &  fcq.  qnc 
rcfcrt  Clar.  d.  q.  j  5 .  &  cocm  dicit  clfc 
opi.contra  Bar.Soc  iun.d. ).  GjIIus  in 
prin.n.j  2.&  fcq  Gribald.ibid.vcrf  tcr 
lioprincipaliter  quxritur,  Ema.a  Co- 
fta  ibi  num.i.Galiau.nu. 2  i.Dida. Co 
uar.d.cRainutius^^.tcrtio^nu  9. 

1  Infcrtur  etiam  ,  hxredis  inftitutio- 
ncm  nutu  ficri  non  poftc ,  &  cft  com- 
munis  opinio utdicitCouar.d.  c  cum 
tibi,nu.4.Tiraq.  depriuiLg.  piae  cau- 
fz  ,priuileg.  Ludo.  dc  Lana.  d.  confi. 
deforma  tcfta.  nuncupatiui,num.  14. 

5  Qux conclufio  procedit  etiam  in  mili- 
tc  &patrcintcrlibcros  tcftantc.  hanc 
dicit  ciVc  communem  opuMoncm  Nat 
tal.  hac  confuhislima ,  §.  cx  impcrfc* 
£to.q. ;  ij.C.dc  tcftam.Et  quauis  Ang. 
in  conf.  i )  y.uclic  hoc  proccdcrc  in  ini 
Ittc  &patre,quando  loq.ii  poifunt^fcd 
filoqui  non  p.)sftnt  ck  accidcnti,ualcrc 
inftituiioncm  uutufacum^concurrca 


tc  fcriptura  pcrnutom  fignificata  ,  & 
dcmonftrata,quod  ct  probat  Alcx.l.  dt 
fcrctis,n.7.C.qui  tcft.fa.pof.tamcn  ira 
diftmdc  tencndam  ciTc  com.  opi.  dicit 
N Jtta  d.q. j  S.fcilicct  quod  non  ualeat 
tcftamentum  militis  uel  pairis  intcr  li 
berosnutu  fadUj&dicithacciTc  com. 
opi.idcm  teftatur Cor.d.l.iubcmus,di 
ces  pcriculofum  eifc  in  praftica  ab  hac 
coiopi.  reccdcre,  licetille  contrarium 
tencat.Tiraq.de  priuilcg  pi«  cauff.  U. 
priuil.8  Fernand.  Vafq  in  traft.dcfuc 
ccf  crcat.^.  2  z.  num.t  f. 

4  C«terum  tamen  h^rcdis  inftitutio- 
ncm  pictatis  caufa  fadam  cciam  nutu 
ualida  cfll-  fauorcpiar  caufar.tradic  glo, 
d.c.cum  tibi,&  hanc  effc  com.opi.  fatc 
tur  laf  &  Cornc.d.I  iubcmus,  Barbar. 
d.c.cum  tibi,quo$  rcfcrt  Couar.  ibi,  rt. 
j.ucrffubdit  prartcrea.&  communio- 

rcmacvcriorcm  ttftaturTiraq  d.pri- 
uU.8.Fcrnand.Valqui.dcfucccf  crcat. 
§.:o.  Requif  ^  i.  dummodo  illc  nutiM 
cilct  fatisccrtus&  dilucidus. 

5  Sed  quarro,  quid  ix  fiat  inftitutio  a4 
interrogitioncm  alrcrius ,  vt  ii  Noca- 
rius  uc!  alius  hxrcdem  nominaucrit,dc 
tcftator  agnouerit ,  niimquid  uJcbic 
inftitutio?  Rcfpon.  Articulus  dubius 
eft ,  &  ualdc  contioucrfiis ,  fed  com- 
munis  &  rcccptior  cft  fcntcntia  gloiC 
in  d.l.  iubcmns,  quod  fi  tcftator  alio 
hxrcdem  nominantc  agnoucnt,  &  re- 
ipondcrit  iibi  placcrc  ,  uel  pcr  vcrbum 
hc,  iia,  fum  contcntus,ucl  aliter  infti- 
tutio  fuftincatur,&  haii,copinioncmj 
glof  uticommuncm ,  ufn  approbatam 
dicit  ibi  Ang.Fulgof &  Alcx.  in.ipofti', 
ad  Bar.  1.  h.Trcdcs  palam  in  Hn  prin- 
cip.  tt.  dc  harrcd.  tiiftit.  &  coinmuncm 
clle  opinioncm  fatccur  idcm  Alcxan. 
conf  {^.lib.^.& conli.i  ..lib. i .It>.Di- 
lcd.trad  dc  artc  tcftand.  tit.dc  hxrcd. 
inftit  caut. . ,  Socin.conf.z :  p.vcrfi.^^. 
Communem  quoq;  dicit  Vlric  ZaC 
conii.^.nu.^7.uol.i.Fcrnan.Vafq.con 
trouerli.  liluftri.  Ub.  j.  cap.  i  o  1 .  nu.^. 

&dc 
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&  deriicccr.crcat.$.4.n.ji.&  lib.i.  re- 
quiCz  J.n.  5  2. &lib.^.$.  2(5.  n.i.  vcif.no 
uisllmc.hac  qiioquc  dicic  c(lc  com.opi. 
Dida.Couar.d.  c.  cum  tibi^nu.^.  &  5. 
Paul.Leon.l.i.^.fi  quisita^n.^i.  cu  plu 
ribusfcq.fF.dcvcrb.obl  Craucc.confi. 
1 1 7.n. I  .Rodcr  Suarca,allcg.  i  .nu.28. 
&  qui  complurcs  alios  laudat lul.Clar. 
^.tcftamcnium,q.  jy.Ema.  Soarcz  ad- 
.dic.ad  Gomcz.  variar.rc(blut.lib.  i .  c.t. 
n.6.Gabr.Roma.com.concl.Iib.4.  tic. 
dc  tcftam.cocl.x.n.i.QuiaoreproPrio 
tcftator  vidct  nomc  hfrcdis  protcrrc 
habita  rclatione ad  ipfum  intcrrogatc, 
&  non  minus  dclibcrata^imo  magisdc 
libcrata  voluntatcni  habuiffcccufctur. 

£  £c  h^cconclufio  cxccndicur^  vtpro 
cedat ,  ctiamfi  non  tantumde  ip(b  hg 
rcdc  tcftatorcm  rogauit  Notarius^  fcd 
ctiam  fi  lc<5lo  toto  tcnorc  tcftamenti 
tcftatordicat  fibi  itaplaccrc.ita  uohiic 
Arct.  qui  dicit  hanc  cflc  communcm 
opinioncm  inftit.  dc  tcftam.  in  princ. 
num.  I  ^.vcrf  jiota  iftam.quam  ctiam 
icquiturGrac.confi.50.nu.70.  volum. 
a.quos  retcrt  Gabricl.  Roma.  d.  con- 
cluf.2.  num.j.  Quicquid  fitjharcglof- 
faropiniolifct  communitcr  approbata 
lit.tamcn  valdc  pcriculofii  cft  ,  fi  indi- 
llindc  intcllicatur  proptcr  multipliccs 
fraudcs,  qux  hacrationcftrui  poffunt. 
Idcoq;muIti  antiquorum ,  &  modcr- 
nonim  dicunt  in  puntto iuns  contra- 
riam  opinioncm  cllc  vcriorcm ,  vt  la- 
teeciam  comprobat  Rodcr.  Suarcz  d. 
allcg.  i.numcr.  2  5.&  fcq.  Vtautcm 
/ulHncatur  glofl.  communis  opinio, 
multiplicitcr  limitatur  ^  &  dcclaratur. 

7  Et  primum  quidcm  dcdaratur  ,  vt 
procedat  dummodo  tcftatornon  fuc- 
rit  morii  nimium  proximus.  ita  tcncc 
Paul.dtCaftro  1.  hacconfulcisfima,  §. 
at  cum  humana ,  C«  qui  ccftam.  faccrc 
pof.hancdicic  cflccommunem  opinio 
iicm  Giilitl  Ponta.l.i  .$,fi  quis  ita,nu. 
i5.ff.dc  vcrb.oblig.  Vincent.  Hcrcula. 
n.io.&  rcbusforcafibus  rcccptumcf- 


fedicit  Ang.  Arcti.d.  princip.  dc  tc- 
ftam.Fcrnand.  Vafqui.illuftri.contro- 
ucrf.lib.  ^.cap.ioi.num.y.  &dicic  cflc 
'finc  dubio,quamuis  neminem  allcgec 
Clar.d.q.  j7.  ucrf.fcias  crgo. 

8  Idcm  cft,quando  ccftacor  non  poflct 
articulatc,&  intclligibilitcrloqui ,  vtcc 
ncc  Bart.  d.I.  iubcmus ,  &  ibi  laf.  dicic 
ita  fccundum  omnes  clfe  ccncndum^ 
qucm  refcrcZaf.d.conf  j,n.7}.&  hanc 
cflc  com.opi.dicic Cornc.conf  26 1 .  n. 
1 8.vol.4.qucm  rcfcrt  Gabri.  Roma.  d. 
concl.2.n.4.Ludo.Zuncus  d.Rcfp.pro 
uxorc,nu.  79.  Sccus  tamcn  cft  in  iJIo, 
quiob  morbiacerbitatcm&  mortisvi 
ciniiatc  habct  linguam  groflam  &  bal- 
bnticntcm  &  fitfcmimortuus,cu  vtiq; 
talis  iurcoptimo  tcftariposfit,itaintcl 
ligcnda  eft  &  dcclarandad.L  iubemus, 
ica  ccncc  Alcx.conf.jj.n.^.d.^.  8.  lib. 
3.&  hanc  diftinftioncm  cradic  Roma. 
conf^otf.n.^.quam  crcbriorc  calculo 
comprobaia  fuilTc  ccftacur  ibi  Apoftil. 
&pluribus  comprobac. Ludo.Zuntus 
d.Rcfp.pro  uxorc,nu.79.&  num.947« 

9  Sccundo  pr^didta  condufio  glofl*. 
&  fchbcntium  cft  limitanda ,  &  intclli 
gcnda,quando  Notarius  defcicntia, 
&  uoluntatctcftatoris  volcntis  tcftari 
vocatAsfcripfittcftamcntum,&  poftea 
tertatorc  pr2firntc,&  tcftibus  cxpri- 
mitnomina  h^ rcdum  ,  &  tcftatorrc.- 
/pondct.  Scd  fi  aliquis  fccit  fcribi 
tcftamcntum  fincfcicntia&  uoluntatc 
tcftatoris ,  poftca  conuocatis  icftibus 
cxprimit  nomcn  harrcdis ,  &  notarius 
in  prarfcntia  tcftatorislcgitinftitutio- 
nem  hzrcdis&  intcrrogat  tcftatorcm 
An uclit hoc cflc fuum  tcftamentura  , 
isq;  rclpondct  quddficjialc  teftamcn- 
tum  non  ualet,  maYime,quando  tcfta* 
tor  erac  grauatus  magna  infirmiiacc. 
hocfuitclcgans  didlum  Albcr.  Papin, 
qucm  allcgat  loan.  Andrx.  addit.  ad 
Specul.tit,  dc  tcftam.  §.  t.  ucrf  quid  fi 
is,qui  in  tcrminisloquitur,quando  in- 
cimi  tcftatoris  fccerunc  fcribi  tcftamc* 

tum. 


Libcr.  §.I 

cumj&  dicit  ita  limitari  d.  glo.  (cilicct, 
qii  habcrct  tcftator  iajiam  mcntcra,& 
maximccfTctintcrrogatus  a  Tabcllto- 
X1C.&  hanc  opi.dicic  clTc  coro.Soc.iun. 
conCiS^.n.j  i.vol.i.&ita  fuifTc  iudi 
catum  inCuria  Romana  afTcrit  loan. 
Crot.d.I.  I  .§Si  quis  ita ^  vcrf.  (cptimus 
cafus.&  hunc  com.intcllcdum  cflc  fir- 
mant  ImoI.Barbat.&  cos  rcfcrcns  Di- 
dac.Couar.d.c.cum  tibijn.^.Roma.d. 
conf  106.&CX  communi  latc  probat 
GabricI.Roma.d.concI.  i.nu.i  o.  £t  li 
cct  contrarium^  quod  quando  ct  alijs 
di<5lantibus  notanus  (cripfit  voluntate 
tcftatoris  &  rccitatam  coram  fc  tcila- 
torapprobauitjtalis  difpofitio  ualcatin 
vim  tcflamcoti  nuncupatiuijVcIitCyn. 
d.I.iubcmus,&  hanc  com.cffcopi.aflc 
rat  Corn.conf  77.U01. 4.  Tamc  prima 
opmio  rcucra  magis  communis  cft  ,  vt 
tcftjtur  Gabncl.Roma.d.concI.2.  nu. 
IS.&  proculdubio  fcqucnda  eftj  alias 
facilcdarctur  occafio  fabricandi  falsu^ 
fiquidcminfirmus,  &quafi  mortuus 
ad  fingula  rcfpondcrct  quod  fic. 

10  Dcclara  tcriio  com.glofl.opi.  vt  no 
proccdatjquando  talis  rcfponlio  fierct 
ad  interrogationcmpcrfonx  fufpc6tf, 
ita  ut  prf  fumptio  fit^quod  infirmus  ad 
complaccntia  corfj^quipr^fcntcs  funt^ 
vclad  importunam  corum  inftantiam 
rcfpondcat.ita  tcnct  Cyn.d.l.iubcmns. 
in  fin.&  iia  com.  cflc  dicit  fcntcntiam 
Soc.conf.2  2p.&conf.i8j.qucm  rcfcrt 
Zaf  d.conf  5  .n.  j  y.lib.i .  Gabricl.  Ro- 
ma.d.concl.i.numc.  i5.  Clar.d.q.^y. 
vcrf.itcm  fcias.  Et  quamuis  contraria 
partcm  communcm  dicat  Cornc.  d. 
confJ.  77.Tamcn  haccmagis  commu- 
nis  cft^vt  tcftaturGabr.Roma.d.con- 
cluf.2.a  qua  non  cft  rcccdcndum. 

1 1  Quarto  tempcrabis  communc  gloH 
conclufionemjquando aliud  tcftamcn 
tum  foIcnncpra:ccsfit,cjuiaiIIud  pcr(c 
cundumad  interrogacionem  altcrius 
faftum  non  rcuocatur.ita  tcnct  Paul. 
dc  Caftr.d.^.at  cumhumana^  &  coafi. 


ftlcutlo;  ipi 

15  |.  uolu.  I.  hancdicit  cflc  commu- 
ncmopinioncm  Socin.d.  confi.  185« 
num.54.GabricI.Roma.d.concIuf.  1. 
num.8.&  mihi  vcrisfima  uidctur/iqui 
dcmprimum  tcftamcntum  iurc  com- 
muni  roboratum  cft  ,  quod  ncccfla- 
riam  facit  ueritatem^  fccundum  opi- 
nionibus  Doctorum  reccptum  ,  quac 
probabilcs  tantum  funt  :  dummodo 
tamcn  non  conftct  cxprcflc  dc  uolun- 
tatc  tcftatoris  uolcntis  rcuocarc  prius 
tcftamcntum. 

ualeat  m/litutio,in  alterius  uoluntatem 

coUata.n.  i . 
Captatoriauoiuntas  qudfu^ribus  cxewplis 

declaratur^nu,!. 
Inflitutio  no  ualetfquado  mera  fubfiatia  di 
fpofitionis  comittitur  alterius  uolutati^n.i 
Idem  ft  committitur  eleiito perfonx  incert^ 

deincertis.n.^. 
Declara  prxii^a^quado  difpofttio  continet 

mera  explicationc  uoluntatis,  fecm  ft  ali 

quid  extrinfecum  fuit  explicandum.  n.  $ . 
2njiitutioualet,quando  inflttuuntur  incerti 

de  certtSy& committitur  ele6lio  certarum 

perfonarum  de  incertis  nu.6. 
Quid  ft  quis  ftmpliciter  committat  bona  Jua 

alterius  difpofttioni/t.j. 
H^redis  inflitutio  pietatis  caufa  potefl  in  li" 

beratn  alterius  uoluntatem  conferri.n.9, 
Captatoriauoluntas an  poffit  confuetudine 

autflatuto  induciin.^, 

I  /^Ccurrit  nunc  alia  qucftio,  An  va- 
v-/lcatinftitutiOjinftituo  que  Titius 
voIuerit,noiauerit,ucI  clcgcrit?  Rcfp. 
qu^ftio  ardua  cftj&  cois  coclufio^quod 
non  ualetjtanquam  captatoria;quia  no 
debet  pendcrc  ab  aheno  arbitrio  ,  &  li- 
bcra  uoIuntatc,Cquidcm  tcftamcntum 
cftuoluntatis  noftra;  iufta  fcntcntia, 
&  uoiuntas  alicna  noa  cft  uoluntas 

uoftra. 
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nbftra.hanc  dicitcrtc  com.opi.Dcc. 
confi.^p^.n.fi.Tiraq.in  lcgib.connub. 
glof.  5.  nu. f .Didac.cicSepur. rcpec. 
l.coli^rcdi,^  cum  filiar,flf.dc  uulgar.Cal 
can.conf.  107.  num.  1 .  confi.i  08.  nu. 
j.Rodcr.Suarcztit.  dccaptat.  volun. 
2    Scd  ut  intclligas  hinc  matcriam  quo 
tidianam,qua*  intcrprctcs  mirc  cxagi- 
rauit,imprimis,qux  fic  captatoria  uo- 
luntas  uidcndum  c(l.  £t  fcias  captato- 
ham  inftitutioncm  in  cfFc<5^u  tribus 
modis  confidcrari.  Primo,  quando  fiib 
ftantiadifpofitionis  principalitcr  ,  & 
dircdocoiifcrtur  in  Ubcram  uolunta- 
tcm  altcrius ,  puta  fi  dixcrit  tcftatorjin 
ftituo  harrcdcm  Scmpronium,fi  Titius 
uolucrit ,  quia  (i  Titius  dicat  (c  nollc, 
non  crit  inftitutus,8c  teftator  rcmanc- 
bit  dcccptus  cum  confidit  dc  Titio,  & 
dcccditintcftatus .  Sccundo^quando 
nonprincipalitcr ,  fi;d  pcr  indtrcdtum 
commitritur  fiibftancia  difpofitionis , 
quia  non  fiib  conditionc,fi:d  purc  de- 
ftio  pcrlbnarcommittitur ,  ut  inftituo 
qucm  Titius  uolucrit,nominauerir,vcl 
>rlcgcrii,quia  Titio  non  cligcntc  iafti- 
tutio  remancbit  vacua.Tcrtio,quando 
fit  fiib  fpcaltcrius  inftitutionis,  vtin- 
fticuotc,  fi  tu  inftituis  mc.  ita  tcnct 
glof.I.  captatorias,  quam  communitcr 
approbanc  ))odorcs,ut  tcftacur  Dida. 
Couar.c  cum  tibi,n.i.cxt.dc  tcftam.Ii- 
cct  ipfi:alitcr  ccnfi^at  RodcrSuarcE  cit. 
dc  capcat.uolunt.num.4. 
5    Hoc  primtfio  in  propofita  quxftio- 
nediftincuc  aliquot  cafiis.  Primus  eft, 
qnando  lubftantia  ucraipfius  difpofi- 
rionis  committitui  alccrius  libcraruo- 
Iuiitaci,&  non  ualcc  infticucio ,  ut  fi  Ti 
tius  uolucrit:  Qniaiura  tcftamcntoru 
pcr  fi:dcbent  cflc  firma,&  non  pcndc- 
rca  uoluncate  &  arbicrio  alicno.ccx.cft 
L  illa  inftitucio^ff.dc  h^rcd.inftic.  hanc 
dicunc  cflc  communcm  opinioncj)o- 
6torcsfiipraalIcgjti ,  Parif.  confi.  j8. 
num.45  .uol.  j  .Socin.  1.  utrum,  §,  cum 
quiJ.an4ii.de  rcb.  dub. 


4    Sccundus  cafijscft, quando  teftator 
non  quidem  inftitutionem,fed  pcr- 
(bnarum  declarationem  &  elcdioncnt 
pcrfona»  incerta»  de  inccrtis  pofuic  in 
voluncaccm  tcrtij,vt  inftituo  quem Ti 
tius  uolucrii,&  fimilitcr  non  vaIce,quo 
nia  pcr  indircdum  cenfijtur  commifTa 
fubftantia,quiaiIIo  ncgligcnte  eligerc" 
iftitutio  remaneret  vacua,  &  oes  homi 
Hcs  mundi  remancrcnt  inftituci.  Qu« 
infticutio  diciturinanis,  vt  dixi  fupra 
q.  r  j .ita  tenct  Bar.d.$.  cum  quidam,& 
omncs  firquuntur,vt  tcftatur  Socin.ibi 
Parif  d.confi.^S.nu.  5^. &  S4.  Rodc. 
Soarez  d.tit.de  captat.volunt.nu.4. 
J    Tcrtiuscafuseft ,  quandofubftantia 
infticutionis  fuitcommifla  non  quide 
in  cxpreiram  &  Iiberam,fcd  vclatam  8c 
tacicam  uoluncaccm,ica  uc  no  c5tincat 
fijlum  mcram  cxplicacioncm  volunca* 
tis.Scd aliquid  extrinfccum  fit  explica 
dum,vc  infticuo  ce,fiTiciuscapitoiium 
afccndcric.ica  ccncc  glo.d.I.capcatorias 
yerf  condicio,glo.l.  1 .  vcr.  eo  modo,lf. 
dc  hisqui  pro  non  fcripc.  Bar.  d.  1,  iila 
infticucio,n.i  .&  ica  firmanc  omnes  in 
diftcrcntcr,vcdicicParif d.conf  j8.n. 
5  4.Racio  cft,quia  hic  opus  no  eft  quod 
illc  vclic,  fed  poceft  cciam  conditio  co 
ignoranccimplcri. 
6    Quarcus  cams  cft ,  quando  inftituun 
tur  ccrci  dcinccrcis,fiuc  comicticur  clc 
6tio  ccrtarum  pcrfijnarum  dc  inccrcis, 
vc  infticuo  unum  cx  fcruis  ,  fracribus, 
vcl  cognacis  mcis,  que  Tuius  clcgcrit : 
Qi^ia  tunc  non  fubftancia  inftitucionis 
confcrtur  in  alccrius  arbitrium,fi:d  per 
fonar  cIc(9:io,&  illc  cui  commitcitur,co 
gitur  cHgcrc,&  cinoncft  mandatiian 
vclit,fcd  cui,&  qucm  cligcrcc.  hanc  di- 
cic  cflecommunem  opinioncm  Parif. 
d.cof.^S.numcr.  i.  Vndc  pcrmittitur 
etiamclcdtio  pcrfonarum  paupcrum, 
vt  traditur  d.c  cum  tibi,&  tcncntom* 
nes,vt  dicit  idcm  Parifd. confil. 
nu. I i.Roder.Soarcz  dc captat.  volunt. 
n.6.vcrfi.com[nuai.«  cft  opt^nio. 

Quinlus 


Liber.^.Inftitutlo. 


Quintuscarus  cft,quandoquis  Cim 
pliciicrcommitiit  boni  fuaaltcrius  di 
(pontionijnon  diccndo  ad  quid  facien 
dum,ncc  cui  dari  dcbcat,&  tunc  ccnfc 
turcumnudum  hzrcdcm  inftitucrc, 
rt  in  pias  caufas  cadc  bona  diilribuat. 
ita  tcnct  Inno.d.c.cum (ibi.&  hanc  co 
muncm  clTc  opinioncm  &  intcllcdum 
d.c.fat€tur  Abb.ibi.&  lmo.col.4.  Bar- 
ba.nu.^.  Communem  (]uoquc  afTcruc 
Iar.&  Cor.d.l.captatorias,GuIi.  Bcnc. 
c.RainutiuSjVcrb.condidit,  j.  num.8. 
quos  rcfcrunt  Dida.Couar.d.c.cum  ti 
bj,n.io.Iul.Clar.f  tcftm,q  6.Pctr.Pc- 
chius  de  tcfta.coniug.lib  i  .c,  1 2.  vcrT. 
primaautcm  conclufip.Qu^im  cocm 
opinioncm  tamcn  intcUigunt  pr^di^U 
J)o<So  dummodo  tcrtatorvfiis  fucrit 
vcrbis  fignificatib.arbitriu  boni  viri, 
&  in  dubio.Sccus  fi  vfus  fucrit  verbis 
libcrain  voluntatcm  induccAtibus,  vcl 
difpoiitio  comidia  cdct  fub  tali  forma , 
^pixcaufxaccommodari  non  poffct. 
ita  vokiit  Bar.l.  1  .nu.d^.C.  dc  SS.cccl. 
&  itacommunitcr  tradi  pcromncs  di- 
cit  Parif.d.confi.  j 8  nu.2^.&  commu- 
nein  vid(;ri  opinionem  tcftatur  Dida, 
Couar.d.c.cum  tibi,nu.  5.  vcrf.  prima 
autcm  conclufio.Ant.Cabr.Ro.  com. 
concluf.hb.6.tit.dcpia  caula,  conduf. 
|.nuiT)C.6. 

Cartcrum  fi  ipfa  inftitucio  ha?rcdis 
altcrius  tcrtij  libcra;  voluntati  commic 
titurad  pias  cauias^an  valcat  fauorc 
pizcauf^Pdiftcntiunt  quoquc  inicrprc 
prctcs :  cxiftimant  cnim  nonnulli ,  no 
ualcrc  inftitutioncm  ,  quatcnus  fiib- 
fta  ntiam  ipfam  difpodiionis  rcfpicit, 
fcd  <]uatcnus  diftributionis  &  clc^io- 
nispotcftatcm  ficutin  caulispropha 
nis.Scd  communis  opinio  cftin  con- 
traruim,  quod  fcilicct  valcat,  ctiam  fi 
(i'bftaiuia  ipfi  cominittatur,vr  fatctur 
ultra  laudatos  pcr  Clar.d.q.6.  Alcxan. 
Paul.dcCaftr.&  Cornc.  d.  L  captato- 
nas. Abb.conlil.  j  2.  libr.  2 .  &  cjuod  ita 
firniant  omnes  Canoniftz  indiffcrcn 


tcrdicit  Parind.confi,8.nnm.i  j.& fc- 
qucn.&  ita  fcruari  in  pradica  tcftatur 
Hcnric.Boicd.c.cum  tibi,&  tutiorcm 
fatccurGulic.Bcncdic.d.c.  Rainutius, 
vcrb.condidit,  1  .qnia  fumma  cft  ratio, 
quarpro  rcligioncfacit.&  hanc  vcrio- 
rcm  dicit  Didac.Coua.d.  c.cum  tibi, 
nu.  lo.Communcm  quoque  dicit  Bal. 
conH.ii  I .lib.^.Io.Dilcdt.trad. de  artc 
tcftand.rub.de  lcga.c8.nu.  i  .Fcrnan. 
Vafq.dc  fucccfcrcat.J.i  y.nu.  Sc.  Pe- 
trus  Pcchius  d.c.  f  .2,n.<j.Tiraq.dc  pri 
ui  piar  canfar,priui.<54.So.c6fi  49.V0I. 
^.Gabr.Rom.d.concIuf  ?.in  princip. 
C^iain  tali  rcftamcntodifpcnfaturcir 
ca  folcnnitaicm  &  rigorcm  iuris  ciui- 
iis^quod  vctat  ultimam  difpoiitioncm 
in  volimtatcm  alrcrius  confcrri. 
9  Scd  quarro  nunquid  ftatuto  ud  con 
fuctiidinc  induci  posiit  vt  infticurio 
captatoria  ualcat  ?  Rcfp.  Diucrfx  funt 
opinioncs:  Sunt  cnim  qui  cxiftimant 
non  ualcrc,(iquidcm  dc  fubftantiocft 
tcftamcnti,  quod  quis  dc  proprijs  bo 
nis  inftituat  hxrcdcm  ,  qui  fubftantia 
lia  pcr  ftatutum  ucl  cofuetudincm  tol- 
linon  poflunt,  tuncq;cft  contra  bo- 
nos  morcs  captatoria  uolunras ,  quam 
opinioncm  cifcxquam  &  iuri  ualdc 
confcntancam  dicti  Pcchiusd  c.i2^n, 
6'  Scd  contrari.iopinio  comunis  cft, 
vttcftatur  Alcx.l.i.&  ibi  Soc.num.?. 
lafo  Kip.&  Alcia.  ft.dcvulgar.  Tiraq. 
tra^t.dc  lcgib.connub.  Couar.  d.c.cii 
tibi,nu.  I  ?  .hcct  ipfc  non  acccdai.  Frr- 
nand.Vafq  i\.§.  i  7.num.  1  8  hancefrc 
vcram  &  communcm  dicit  Gabr.Ro- 
ma.d.  concluf  i.numc  10.  Ludo.  dc 
Lana  in  confil.  dc  formul  tcftamcnti 
nunciipatiui,  quod  cft  inu^ti»  Rcfpofi 
fo  Ludouic.  Zunti  pro  vxorc  ,  nu- 
mcro  106. 
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Qu^io,  XIX. 

InflitHtio  debet  in  ttflamento  fieri,in  codi' 

ciUis  aHtem  &  alia  ifUima'>oluntate  dirt 

Qmfieri  neqHit.nu.  i . 
^n  inter  •piuos fieri  poffit.nu- 1 . 
Filia  ifiM  in  vita  acceptale^itima  rennnciO' 

uitji  patris  hona  augeantw,potefl  iupple 
mentumpetere.ntt.;, 
Si  quis  in  contra^lu  alitfuem  appeUat  hdcrt 

dem,an  inducatm  inflitutio,  nu.^, 

1  "O  Equiritur  ctiam,  vt  fiat  inflitutio 
AVin  tcdo^na  in  codiciUis  vd  alia  vl- 
tima  voluntatcfada  nonvalct  iurcdi 
rcfto,vt  dixi  fupra$.codicillu$,nu.  i^. 

1  Scd  qu^ro,an  intcr  viuos  ficri  posfit? 
Rcfp.quod  non,tcx.cft  l.h«rcditas,C. 
dc pac.  conucn.&  ibi  comunitcr  Doc, 
&  l.licct,C.dc  paft.vbi  oes  in  hoc  coa 
ucniunt,quod  pcr  vcrba  in  contraftu 
jplatano  iducitur  inftitutio  hzredis. 

5  Hinc  cft,quod  filia,q  rcccpit  intccra 
lcgiiima  in  vita  &  rcniiciauit,  fi  poftca 
augcanturpatris  facultatcs,non  prohi 
betur  fiipplcmcntu  lcgitimz  pctcre,vt 
dixi  infra^.lcgitima.fiucpoftca  apatre 
tcftantc  inftituatur  in  dotc^fiucab  in- 
tcftato.Sicut&ccotra  fi  fucrintpatris 
bona diminuta^ab ea repcti  poftct,c^ 
acccpit  vltravirilcj  fi  dos  qua  accepit 
infpcdis  bonis  patris  tpc  mortis  rcpc 
riatur  inofficioUjVt  dixi  alibi  $.dos. 

4  Aducrte  in  iuxt.i  pdi&a  mirabilc  deci 
fione  Bar.in  l.taL  pa6tij,$.patcr,nu.j. 
fF.dc  pad.Vbi  dicii_,cj>fi  cjuifpia  in  c6 
tra<Su  apptllat  alicjuc  fuu  narrcdcm,  di 
citur  in  cu  fuuiudiciu  confcrre,&  cum 
hscrcdc  faccrc,idq;proccdcrc  maxime 
intcr  militcs  vcl  liberos,aut  in  piaca. 
Hoc  diftum  rcputat  mirabilc  &  fingu 
larc  Ro.  Auth.fimilitcr,adl  falc.  &  di- 
cit  cj>  nuqua  inucnit  contradiftore ,  & 
proptcr  hoc  iftud  fcruarctur  m  prafti- 
ca^tjuc  rcfcrt  Alcx.d.l.licet4nu.6.  lafo. 


nume.S.addi.  ad  Bar.d.  I.talcpa<flum* 
&  dicithanc  effc  veriorcmopinioncm 
Fcrna  Vafq.de  fuccef.progrcf.$.j .  nu. 
3  j.Scd  comrariutene:  Ang.Fulgof.& 
Pau.dcCaft.di6lislocis,puto  tn  quod 
obtincret  in  pdidis  cafiDUS,in  quibus 
fola:iurifgcntiu  folennitatcs  fufficiiit. 

Qmflw  XX  . 

Vnus  uelplures  poffunt  h£redes  iRitmji.  I. 
SiteHator  no  fecit  mentione  parhum,(juaU 
ter  cefeofiturinflituti  plures  hsredes.nu.t. 
Tlures  inflituti  inter  quos  cadit  ordo  falieaf- 
fe&ionis  admittuntur  ftmul  ju^uis  portioni' 
Jdem  in  fubfiitutionejtu.  4.      (bus.nu.  j . 
Duntmodo  non fiat  mentio  hxredu  ,  tft  infii- 
tuo  Sepronii4j&  eius  filium  hsxede^n.  5 . 
Inflitutt  inter  quos  cadtt  non  fotii  ordo  affe- 
£iionis/ed&  neceffitatis  vt  filius  &  nepos 
cenfentur  infiituti  ordine  fucceffiuo.n.  6, 
Et  hoc  proceditia  in  nepote  iam  nato,quam 

nafctturo.nu.j. 
Itim  etia  tefiator  ordinem  inu(rtat.nu.  8. 
Quidfi  tefiator  comungatper  dtSliontm  ft  • 

rml.cumti^na.nu.g. 
Quid  ft  omnes  effent  extranei.nu.  10. 
[n/iitutiopluriumfub  nomine  coUeSiuo  ptu 
rium  perfonarum,&  eiufdem gradus  4- 
tfualiter  intcUigitur.nu.x  i . 
Qtfid  ficopletlatur  diuerfts  pfonaxetgraiP, 
Quid  ft  inflituatur  -prms  per  fe  et  plu-  («.  l  a . 

res  fub  nomine  coUtClmo.nu.  i  j . 
T>/w«  per  nomen  coUeHiuUmflitutiplurii 
perfmarum  & graduum,tquaUter  fucct 
dunt.nu,i^. 
Qwdft  parttmnomine  proprio jpartim  coUe 

{lMoinftituantur,nu.  1  '^. 
Quidfiper  ■verbum  difiributiuumjiu.  1 6. 
£0  cafUftjuo  plures  ordme  fucceffiuo  "pocen' 
tur  an  ftt  admitteda  "putgaris  an  fideicom 
mifjaria  fubSittutio.nu.  1 7. 

I  /^ErtumeftpIures  pofrehacredesin 
Vri^ft itui^tex.cft ^.fcruus  aute ,  infti. 

de 


Liber.  §,Infl:itutIo.  ip/ 


dehf  rcd.infti .  Scd  quarro,  fi  teftator 
nullam  fccitpartiu  mcntioncm^quali' 
tcr  plures  rcdcs  inftituti  ccfcantur? 
KeCp.  Articulus  hic  dubius  c^^&c  intri 
catus^quamobrcm  pcr  ccrtas  quafdam 
aflcrtiones  cum  dim>Iuere  conabimur. 

^  Prima  conclufiocd  :  Quando  plurcs 
copulatiuc  indituuntur,  inter  quos  ci 
dit  folus  ordo  aflcdionis  rationc  Cin- 
guinis  &  fuccesfionis ab intcflato, & 
nic  articulus  cft  difhcilis  &  pulchcrri- 
mus,  Bar.l.Gallus,$.  &  quidam  rcdc^ 
cxiflimauir  ordinc  fucccsfuio  admitti, 
non  fimulsequis  portionibusj  &  hanc 
opinionem  vcriorf  arbiiratur  Soc.  ibi. 
Scd  contraria  o^[mo,($  fcilicet  omncs 
admittantur  fimulj  nonautcm  ordine 
fucccsfiuo  fccundum  gradus  prarroga 
tiuam^cois  cft  opiniOjVt  tcftaturlafd. 
§.  &  cjuidam  rcdc.n.  2 1  .Gribal.  verffc 
cundo principalitcr  quzritur.  Bald.  & 
omnes  ibi  Alcx.conu.44.lib.  j.confil. 
1 2  ^.voI.cod.Mathcn.not.  1  5  7.  Alc.d. 
$.&quidam  rc^tc^Soci  diccnsin  iudi- 
cando  ab  ea  non  cflc  rcccdcndum^nu. 
51.  Galiau.nu.20.F0rtu.Gjrz.nu.47. 
Alcia.nu.2o.Fernand  Vafq.dcfucccfT. 
creat.$.io.nu.i  20.  Vndcfi  inftituofi» 
lium  baftardum  &  nepotc  ex  cOjVcl  fo 
rorc,feu  fratrc,&  eius  filiu^fllius  fimul 
vcnit  cum  patrc,&  arquis  portionibus. 

^  £t  ha:c  condufio  proccdit  ctia  in  fub 
ftitutionc,ita  dicit  c(fe  de  mctcomniu 
Galiaul.d.$.&  quida  rcdc,nu.2  1 .  licct 
contrariu  vcUt  Cornc.confi.^d.vol.^. 

5  Dcclara  tn  hanc  cocm  conclufioncm 
vt  non  proccdat,  fi  quis  inftituiflct  vcl 
fubftituiflct  fratrcm  &  (iliu  hzrcdcm 
cins^quocafu  no  ftnuil^fcdordinc  gra> 
dusadmittatur,quiaha:rcs  in  vita  ciu^ 
Cuius  hiturus  cft^non  admittitur.ita  tc 
net  fiar.&  fcquuntur  ocs  iii  d.§.  quida 
rcdc^Soc.confi.i  z.uol.^.diccnshanc 
fcntcntiam  coitcr  rcccptam  cflcjBcro. 
c.Rainu.n.i  t  ^.limi.t.  &ibiCouar.$. 
3*  nu.  5.&  dixi  fupra^.hxrcditaSj  q.4. 

^  .^ccunda  coudulio  cft:  Quado plurcs 

^3 


copulattue  inftituunturjinter  quos  no 
folum  cadit  ordo  affcftionis  &  fuccef- 
fionis/cd  etiamncccsfitas  inftituendi 
ordine  fucccsfiuo  admittuntur,ut  fi  fi 
lius  tcftatoris  &  ncpos  cx  co  fimul  co 
pulatiue  inftituantur^quia  filiBs  cft  in 
ftitucndus  in  primo  gradu^ideoq;  exi- 
git  ncccsfitas,ut  fucccflbrius  ordo  fcr- 
uctur.  ita  tenct  glo  d.J.quidam  refie, 
quam  fcquuntur  Doc.coitcr,  vt  tcfta- 
turlaf.ibi  Foriu.Gar.Galiaul.  nu.  1 1. 
&  nu.  5  7  .Rubc.  coL  1 1  .licct  cotrariam 
magis  fundatam  cxiftimct,Soc.iu.  nu. 
a8.  vcrf.  fic  itaq;  patet,diccns  ab  hac 
opinioncin  prafiicanon  cflercccden 
dum,quam  icmpcr  viditobfcruari.ma 
gis  cocm  dicit  Bcro.d.c.Rainu  nu.68. 
Alcia.  nu.  1  5.d.$.  quidam  rc.ibi  Grib. 
vcrfdidis  glofliar.  Fcrnan.Vafq.de  fuc 
ccf.crcat.$.2o.nu.  1 18. 

7  Et  ha:c  conclufio  proccdit  no  (blum 
in  nepotc  nafcituro ,  fcd  ctiam  ncpotc 
iam  nato,vt  fi  tcftaror  filitim  &  iicpotc 
iam  natum  ha:rcdcsinftituat,tuuc  nc- 
pos  cu  filio  non  concurrit.fcd  filio  in- 
ftitutofccudogradu  fiibftitutus  inteU 
hgitur.ita  tcnci  Bar.d.^.quidam  rcdc, 
nu.^.vcrfi.qu^rit  glo.&  cft  cois  opin. 
vr  dicit  Alcx.ibi  &  laf.nu.x  i.Socnu.t 
Fortu.Gar.nu.:  j.Galiau.nu.i  2.&  10 
Alcia.nu.i  j.Grib.vcrfi.cxdiftis.  Ro- 

ma.fing.6<5.Anio.Gomc.varia.rcfoIu. 
to.  I  .C.2.  nu.4.  limit.5. 

8  Q^ininio  proccdit  prxdi&a  conclu- 
fiOjCtiamfi  icftator  ordincm  iniicrtat, 
vt  fi  dixcrit  ncpoicm  &  filiu  inftitup, 
adhuc.n.noii  paritcr,fcd  ordincfuccef 
fiuo  admitiutiir,quia  ordo  nccfslTtatis 
poiius  quam  fcripturarafkcn^irdf*.  ita 
tcnct  Bart.d,$.qujda  redc,nu.e.verfi. 
quccro,  &  cum  Bar.  cft  cois  opinio,  vt 
tcftatur  ibi  Galia.nu.  1  tf.Soc.iu  n.40. 
Alcia.iiu.i  9.Gribal.vcrfi.  rctcnta  igi- 
tur  coi.Fort  G3r.n.4j.Iaf  nu.^p.  hcet 
iaf.&  Alcia.contrarium  tcncat.  Cocm 
quoq;dicit  Fcrn.Vaf.d.^.io.  nu.i  21. 

9  Intelligc  tamcn  fupradida  , cu  con- 

N    2  iun- 
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iuftiofitpcopula&rccusvcro  fi  fiat 
pdiftiocs,  fimul,vna,cu:Vt  fi  tcftator 
5ixcrit,inftituo  filiu  hmul,vcl  vna  cura 
ocpotc,vcl  filtu  cu  ncpotc  tuc.n.liquct 
dc  cxprcfla  mcntc  tcftatoris,c|uod  ih- 
mulfucccdant,ctiamn  intcr  cos  cadat 
aftcdio  ordinata.Ha  icnct  Bar.d.f  .(]ui 
dam  rcde,  &  cft  communis  opinio,  vt 
, ccftatur  ibi  laf nu. ^  2.Fortu.G.irz.nu. 
1 1  .&  nu.; ^  .luct  ipfi  contrarium  te- 
ncant,&  quod  omncs  cum  Bar.tran- 
fcunt,dicit  ibi  Cnbal.vcrf  j.hniitatur 
Dida.C oua.d.c.RainutiuSj 3.  nu.j. 
Fcrn.Va(c|.defucccfcrca.d.f  lo.num. 
1  2  1  .przdi<5tz.  n.di^tioncs  fimultanca 
c|uanda  coniunttionc  &  concurfum  ii 
gnificant,di«^io  vcro  &  coiudiioiic  di 
gregata  &  fola  cotinuationc  lcrmonis. 
lo  Tcnia conclufio:qn  inftituuntur 
plurcs  intcr  fc  gradu  dilicrcntcs,^uicf 
fcntocs  cxtranci,«cjualitcr  oes  limul 
admitiuntur  non  ordiiicfucccsl4uo:vt 
fi  Tiiium  &  fihuiu  Scmpronij  tcftator 
harrcdcs  rftituat  natura.n.copnlar  huc 
intruducit,vt  iiiilius  ordo  (cruandus 
fit.ita  tcnctBar.d.^.t^uidam  rcdc^nu. 
6.&  cft  cominunu  opinio,vt  dicit  Ga 
liau.ibi^nu.  i6.Fortu.Oarzia  nu.4)  Ji- 
tct  Alcia,ibi  nu.  jo.vidcatur  dubitarc. 
commuucm  ijuocjuc  dicit  Bcro.d.  c. 
Kainutius,nu.  105.Fcrn.Vafq.de  luc* 
ccf.crcauJ.^to.nu.  i  lo. 

j  1    Quarta  concluiio  :  Qn  nlures  non 
nominacim  ,  icd  lub  nominc  coUcdi- 
uopluriuin  pcrfbnarum  &  eiufdcgra- 
dus  inftituuntur,puca  ii  icftator  dixc- 
rii:Inftiiuo  filioj  vclfratrcs,tuc  limul 
crunca,dinittendi  zquis  portionibus, 
4]uia  intcr  talcs  non  dicitur  maior  afte 
Uio  &  charitas,idco^uc  tanquam  con 
iun(5tivnius  tantum  pcrfonam  reprac- 
fcntant.ita  icna  Bar.l.rc  coiiidi,  vcrf. 
a.qujro  principahtcr,i^'.delcg.j.&  ka 
dcclaranc  communitLr  Doft.^d.$.  qui- 
dam  rcclCjVt dicit  ibi Galiau.num.24. 
Gribald.verfnon  obitat  tcxtus. 

IX   Qmuta couduiiu ;  Quando  plurcs 


pcrfbnar  inftituuntur  pcr  nomen  coltc 
diuum  compkdcsdiucriai  pcrfbnas 
&  g  radjVt  fiimilia,agnati,libcri;defi:c 
dcntes^achnittunturordine  fucccsGuo 
iecundum  gradus  przrogatiuam.ita  tc 
nct  Bar.d.^.quidjin  re6c,&  eft  com*- 
munisopinio,vticftatur  Galiau.  ibid. 
nu.24.Anchora.in  c]t:a:ft.famil.q. 72» 
nu.2 5  .Natta  confi.470.numc  8.&  9. 
Fcrnr.Vafcj.de  fucccrcrea.lib.2.$.  20. 
2.par.Rcqoif.79.dcclar.i.numc. i  ip, 
Francif  Burfi.  confi.  J »  nuuie.25.  vo- 
himti. 

I  f  Scxta  concFufio:  Quando  plures  ia 
ftiiuiintur  pcr  nomcn  coilc^ciuum  ca 
alijs  pcr  fe,intcr  quos  cadit  ordo  chari 
latis  &  aftc(5tionis,&  prxierea  icftator 
habct  ncccflccos  inftiiucrc,vt  fi  infti- 
luat  fihum  &  ciits  filioscolltftiue,in- 
iclhgiturcos  inftituercordinc  fuccef- 
fiuo,&  ficpnino  filium  in  fohduin,  & 
poib  fiiortcm  cius  filios  2c]ualitcr.  hac 
dicit  cllc  vcram  &  communem  oprnio 
Be  Ant.  Gom  d.tom.i.c.i.  n.^.verf. 
f  liinita^tiiia.Suarcz  rcccp.fcntcntia. 
Thciau.&  addit  ad  Gom.d.  loco  Ht.  C. 
Coinmuncni  c^uoc^uc  dicit  I>cci.conf.. 
2  3  6.nu.  I  .conf.  2  5_;.fub.nu.  1  .&  conf. 
a87.Io.Ctphal.conf.6o7.n.u  U0I.4. 

14  Scptima,c]uaHdo  plurcs  inftituu^)- 
tur  unus  nominc  proprio  &  defccnde 
tesabcopcrdidioncm  pluria  gradua 
colIcdiuam,ut  inftituo  Titium  &  cius 
hbcri)s,ucl  poftcros,uel  familiam,ordi" 
nc  fucccsliuo  uocantur.ita  tcnet  Bart. 
d.$.c]uidam  redc,&  fcquuntur  Do<ft, 
c6itcr,vt  icftaiur  Gnba  ibi  vcrf.  x. 
hmitatur  Dcc.conf. i.^ 8.Couar.c.K.at 
nut.$.2.na.6. 

I  j  Odaua  conclufio  :  Quando  plu- 
rcs  cxrranti  partim  nomiiTc  proprio 
pcr  fe, partim nominecollcdttuo plu- 
rlum  pcrfonarum  tantum  inftitutt 
funt ,  comprchcnfi  fub  nointnc  col- 
lediuolocovnius  habcntur  ,  &  ided 
cum  nominato  aduiittcntur  non 
viriiitcr  ,  icd  ad  dtmidiam  ,  ut  il 

tcftaior 


Llber.§Jnfl:itutlo. 


tcftator  inftitnat  plurcs  hxredcs  Titiu 
8c  filios  eius.Naci; Titius  ccfctur  infti- 
tutus  in  dimidia  partc  totius  hf ditaiis, 
alij  vcv6  oes  in  alia  dimidia,<quu  habc 
turloco  vnius.tcx.l.intcrdum.ff.dc  hx 
rcd.infti.ibi  gl.&comunitcr  Dod.fc- 
quuntur,vt  teftatur  Soc.Iu.conli.  1 04. 
nu.  2  f.lib.r.quem  rcfcrcClar.d.c^.So. 
in  fi.Rubc.d.$.ciuidam  rcac^nu.^H.  di 
cit  vcram  &  communem,Ant.Gomcz. 
varia.rcfo.Tom.  1  .c.i.nu  ^7. »"  prin» 
Quodtamcintclligc,c^n  illiplurcs  fim 
plicitcr  inftituuntur  iiominc  collcdi- 
uo:Sccus  fi  adijciaturalicjuadiaio^pcr 
quam  intcUigatur  tcftator  cos  arquali- 
tcr  inftitucrc.vtTi  dixcrit,<^uod  omncs 
«quc  vcl  zquaiitcr  hacredcs  fint.  ita  tc 
ncc  glo.d.l.intcrduin,qiiam  communi 
tcr  approbatam  tcftatur  Gomc.d.loco 
nume.4. 

16  Idcdicfi  inftituantur  pcr  aliquod 
vcrbum  difthbutiuum.vt  11  tcftator  di 
xcrit :  Titius  mihi  harres  fit,&  quilibct 
cxfilijsScmpronij,quia  omncs  vocan 
tur  adpartcs  virilcs.ita  tcnct  Bar.  1.  rc 
coniunftijdiccnsdiffcrcntiam  intcr  di 
ftributiuu  &  collcdiuum,quod  diftri- 
butiuum  fcparct  partcs  &  non  confti- 
tuat  vnu  corpus,collcdiuu  vcro  vniac 
pcrfonas  conftitucndo  vnum  corpus, 
Tt  omncs  roccntur  ad  vnam  mcdicta- 
tcm^qucmfequuntur  Dodorcs  com- 
munitcr.vttcftaturibi  Bolog.n.  196, 
&  dixi  infra  §.  ius  accrcfccndi. 

f^j.Nona  conclufio,  quando  duo  vcl 
plurcsinftituuntur  ordmcfucccsfiuo, 
intdligiturpcr  vul^arcm  fubftitutio- 
ncm,  nonautcra  hdcicommiflariam. 
ita  quidcm  vt  admittaturncpos,  co  ca 
fu ,quo  filius  viuo  patre  moriatur ,  vcl 
poftca  nolitadirc :  Sccus  vcro  fi  filius 
uiucrct  &  adirct:  quia  tunc  ncpos  om- 
nind  cxcluditur,ncc  admittitur  pcr 
fiibftitutioncmfidcicommiffariam,g,a 
filius  noH  ccnfctur  grauatus  ci  quic^ 
rcftitucrc.hxc  cft  communis  opinio, 
VI  icftatur  Galiau.d.  $.  qitidara  rcdc , 
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Dcc.confi.^S^.incafupropofito,  quc 
rcfcrt  Parif.coiiG.82.nu.i  i.lib.2, 

Sfttfiatorplkrcs  h^redesmfiitua  mmmatis 

partibus  pw  tjuu  ^uij^ueparte  u^Utmtm 

proeahxres  efl,nu.i, 
Tturibus  infiitutis  h^edibus  in  quota  ine» 

^uali  accrehunt  aliabona/ecunduinpori 

tionesfibi  ajjignatasjiu.i. 
Inflituti  in quotaan  habi  ar  aUa  bona quat 

dotcflMorprohibuitfnu.^. 
Si  teflator  infiituent plures  hfredes  ex  certit 

partibus.qiiibus  ajfemexpleuit,  &  vnus 

deinde  in  ceaapartefu  inilitutus,iiHaU' 

ter  jitccedjitHr.nu,^. 

I  'T*V  fcis,quod  fi  tcftator  plures  hx- 
JL  rtdcs  inftiiuat  nominatis  partibus 
pro  qua  quifquc  cft  paric  inftitutu$,jP 

1  cahitrcscft.  Quarroitaquc  ^dfivnus 
ud  plurcs  in  quoia  tm,ucl  ccrta  harrc- 
ditatispartcfintinftituti  ,puta  ocsin 
tricntcucl  fcmiftc,vclin  quotainjqua 
litcrjnuc^uid  imin  panibus  asfignati» 
crunt  hfdcs?Rcfp  cj>  non,fcd  lota  hf di 
tas  accrcfcit  cis  fm  portioncs  hf ditaria» 
aslignatas.icx.1  quaqua,C  d"  tcfta  mili. 
&  tcnct  coitcr  Dod.ut  icftaiur  Gom. 
uaria.  rclb.  tom.  1  c.  i  o  nu.  1 4.  Sccus  ft 
ocsin  una  rc  inftituant",ut  dixiq.  fcq. 

^  Scd  quid  fi  tcftator  prohibuit  nc  in- 
ftituti  in  qaota  ucl  ctTia  partc,  in  alijs 
partibus  fucccdant?Rcfp.Q^xflio  hfC 
ardua  cft,&  multum  dubia  Sunr  cnim 
qui  cxiftimcnt,alia  bona  hifccinftitu- 
tis  accrcrccre,&  hoc  uoluitDy.  l.fi  ^» 
ita  hjcrcs,ft.dc  harrcd.infti.ik  hanc  di- 
cii  clTc  magis  conimuncm  opinionem 
Alcx.l.fi  quis  priorc.fF.ad  Trcb.  Bolo. 
1  j:c  coniundi.nu.  196.  lo.Ccph.confu 
4?S.nu.79.Dcc.rub.C.  quandonon 
pctcnt  par.i.lcit.nu.^.i.  Ic6l.  nu.  a  i. 
Ripal.rccoDiundi.nu.i;4. 
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Contrariam  tamcn  fcntctiam.quod 
imo  tcQamcntum  &  inftitutio  intotu 
vitictur  tenct  Bar.l.c]uoticnSj§.ri  duo, 
ff.dc  !iacred.infti.&  iftam  dicit  cfTc  ma 
gis  communem  Corn.l.quotics,C.co. 
ti.Cur.Iunior  confi.  i  i.nu.S.in  (i.IaC 
confi.S.nu.i.vol.^.  Gomcz.Tom.  i. 
varia  rcfol.c.  lo.nu.io.EmanuclaCo 
flac.n  patcr.Tcrb.inrcccrta,  nu.  14. 
Soarczatldi.ad.Gomcz.Tom.i  .cap.  2. 
num.y.vbi  ctiam  vcriorcm  aflcrit,tjuia 
voluntas  tcftatoris  manifcfta  cft  ^quz 
maximeattcndi  &  obfcruari  dcbct^  a 
qua  opinionc  cgo  in  iudicando  non  re 
ccdcrcm.Nota  tamcn  cjuod  hfrcdcs  ab 
intcftato  quotam  hxrcdibus  inftitutis 
pcrfidcicomiflum  tcnetur  rcftitucrc. 

Qii*cro  itcm,n  totus  as  cxplctus  cC- 
fct,vi  quia  tcftator  vnum  vcl  plurcs  in 
ftituitjin  tota  hjrcditatc.vcl  diftribuit 
duodccim  vncias,  &  alium  vcl  plurcs 
cx  ccrta  partchxrcdcs  inftituitjin  quo 
ta  ccufcatur  partcquilibctinftitutus  ? 
Rcfp.hicarticulus  dubius  cft^Bar.L  cu 
quazftio^C.dc  lcga.diftinguit.  Aut  con 
ftat  quodvoluii  tcftatorprimo  adime 
rc  &  fic  non  tranfirc  ad  dipondiujhoc 
cft  duo  pondcra,vcl  duos  aflcs  faccrc^ 
vt  quia  vni  vcl  pluribus  diftribuit  1  2. 
vnciaSjdcindcfubiccitjdc  quibus  rclin 
quofcx  TitiOj&cuminftituo^&  tunc 
Titius  dimidiam  haercditatcm  capiet. 
Aut  conftat  quod  noluitprimoadime 
rcjfcd  tranfircaddupondium^vcl  plu» 
rcs  partcs  faccrc,  vt  quia  Titium  & 
Scium  inftituit,cx  aflc,vcl  tota  hxrcdt 
tate,&in  Caium  fcx  alijs  vncijsj&  hoc 
cafu  Caius  non  fucccditindimidiahar 
rcditatis  partc^fcd  tot  fiunt  partes , 
fecit  teftator4&  inftitutiinaifc  capiut 
1 2.vncias,alius  fcx.&  ita  tcrtiam  par' 
tem  hxreditatis  rcduccndo  ad  altcmj 
ita  jpccdit  tex,l.intcrdu^$.  fi  exceflerir^ 
ff.de  hzrcd.infti.  vt  notatgl  d.l.  cum 
quarftioj  cum  quamcommunitcrtran 
fcunt  Dofl.vt  teftaturCor.  &  laf.nu, 
ibi^wrnan.Vafq.dc  fucccf.progrcJib 


I.$.j.nu.57.Iicct  ipfcaliterfentiat. 

Aut  dubitatur^vtrum  volucrit  prt-» 
mo  adimcrcvclad  dupondium  tranfi- 
rc,&  tunc  fi  primum  vcl  plurcs  infti- 
tuitin  2.vncijs  vd  aflc,  aliumpoftet 
in  (cx  vncijs ,  vidctur  priori  adimcre, 
itacft  gl.d.I.cum  quarftio.  IntcUigc  tn 
illud^qn  totam  hfreditatcm  reliquit 
pcr  quotas^fccus  fi  diftributis  partibus 
hjrcditatis  alijrcliquit  quantitaicm, 
&  in  ca  inftituii,quiaprimocafu  cer- 
tumcft,quantum  fccundo  rcliquit& 
primoadcmit,  ncc  cadit  crror.  At  fc- 
cundo  cafu  fccus,quia  potuit  crrarc  cir 
ca  vircs  patrimonij,&  ita  proccdit  tcx. 
l.MarccIlus,tt.ad  Trcbc.hanc  dicit  cflc 
magis  communcm  opinionem  Alex.d. 
l.cum  quarftio,nu. 5 .  ibi  laf.  vcrf.  vndc 
rcfpondcnt  Doc.communitcr,&  Cor. 
licct  ipfi:  impugnct. 

Sin  autcm  primum  inftituitin  par 
tc,fecundum  in  tora  harrcditatc,quia 
tunc  dotcm  dc  partc  adimi  ncquit,prx 
fumcndumcft^  tcftatorcm  ad  dupon- 
dium  tranfire  voIuifle.Hanc  gl.Bar.  di 
ftin6lioncm  fcquuntur  communitcr 
Dodtorcs.vt  tcftatur  Bolog.d  I.re  con 
iundi,nu.i  Si.dclcg.j.Crot.  nu.j  i. 
Non  tamen  tranfit  finc  fcrupulo.Et  fi 
teftatorpartcs  nominatim  diftribuit, 
iudicarem  fatis  conftarc  tcftatorcm  vo 
luiflc  ad  dupondiwm  tranfirc.  &  ita  cla 
rcproccdcred.1.  intcrdum,  finautem 
fimplicitcr  primum  infticuit  ,  poftea 
alium  in  parte^  adimerc  voluiflc  iuxta 
d.I.cum  qua:ftio. 

QuMo  XXII. 

SV  MMU\l^. 

^nm  recertahpresin/lituipoJlfit.Tiu.T. 
H»es  in  recerta  efl  hares  anomalus,&par 

ricipat  de  inflitutione  &  legato» nH.i, 
Inflitutus  in  re  certa  het  ius  accrefcedi^ ». 
Item  poteflpropria  autoritate  rem  apprehd 

dcre,nu.^, 

ri- 


Llbcr.  S  Jnftltutlo. 


fiSMS  in  re  eerta  h^resnon  potefi  priteritits  te 

Hamentum  i/ifimare,nM. 
Et  quo  ad  rem  ipfam  ^  loco  legatarii^&  no 

teneiur  creditoribus  hareditarifs.  nu.  6. 
Item  falcidiam  patitWy  nu.i. 
Inftautus  in  recertadatiscotjnredibusnon 

hahetpart<m^nu,2. 
Bdres  in  re  certa  nuUo  dato  coharede  eo  4 

fefcriptus  intelUgitidr^dwnmodo  verb  di 

re^io  inilituatur.nH.^.diasfecus, 
^el  nifi  tejiator  plus  caperejnohibuitM.io. 

*  Vf ro,an  in  rc  ccrta  haercs  inftitui 
/^posfit^Refp.quod  fic.&  valct  talis 
inftitutio/iuc  inftituatur  cxtrancus^fi 
uc  filiusdciurcnouisfimo/ufficit.  n. 
quod  filiumharrcdcm  nominctnonfo 
lum  in  aliqua  hatrctjitatis  paric  ,  fcd  ct 
in  ccrtis  rcbus,tex.auth.vt  cum  dcap- 
pclIa.cognor.vcrf.c«terum.&  hunc  cf- 
ic  vcrum  &  communcm  intcllc&um 
dicit  Fabia  rcpc.Auth.nouisfimajC.de 
inof,tcfta.Iarl.t|uoiics,nu.5.C.  dchx 
rcd.infti  Ema.a  Cofta  c.fi  patcr,vcrb. 
in  rc  ccrca.nu.p.dc  icft.tf.Quamuis  dc 
iureaniiquo  digcftorum,  ncccfrarium 
cratinftitucrc  Hlium  in  aliqua  partc 
Iia:rcditatis,  ncc  fufficicbat  in  rcccrta 
inftitucrc.vtcft  communis  &  rcccpta 
Doctorum  fentcntia ,  fccundum  Em«. 
Coftam  ibi,nu...^. 

3  Cxicrum  talis  hxrcs  in  rc  ccrta,ma 
gis  quidam  anomaluseft  fucceftbr^nul 
laobfcruatadiffcrcntiaan  fit  fihus  vd 
cxtrancus,vt  dixi  fupra,$.hxrcditas,q. 
^.Cuius  fucccslio  diftingucnda  cft,vt 
pcrBar.l.cx  fado la.  i.nu.i.ff.  dchar- 
rcd  infti.cju^  coitcr  approbata  cft,vt  tc 
ftatur  Alcx.l.fi  cjuis  priorc^nu.j.ft*.  ad 
Trcb.Iaf.l.quotics,  C.dc  harrcd.  infti. 
nu.5  Ema.aCoftad.  vcrb.inrc  ccrta, 
J  nu.i2.in  fi.Ex  qua colligitur  primo  in 
ft itutum  in  rc  ccrta  dato  coh^rcdc  vni 
ucrf»Ii,rationc  inftituti  habcre  ius  ac- 
€rcfi:cndi,fi  vniucrfaUs  antc  aditioncm 
iroriatur,vcI  rcpudiaucrit,vt  voluit  gL 
dj.cx  £ado.&  nanc  opinioncm  dicic  cf 
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Cc  communem  Alcx.d.l.fi  quis  priore, 
nu.4.Corn.&  lafd.l.quotics^nu.^.Io. 
Croad.l.rc  coniundi,nu.i65.£ma.Co 
fta  d.vcrb.in  reccrta.nu.  i^. 

4  Secundo,  rationc inftitutionis  talis 
hacrcspoteft  rcm  propria  autoritate  ac 
cipere,quod  non  licct  Icgatario,Bar.d. 
l.cx  fafto,communiter  probatus  vtfu 
pra  dixi,&  teftatur  Gome.varia. 
rcfo.Tom,  i  .c,  i  o.  nu.  i  y. 

5  Tertiojharrcs  in  recerta  rationc  in 
ftitutionis  fi  filius  fit,non  potcft  quafi 
prartcritus parcntum  tcftamcnta  infir 
marc»ita  eft  communis  opinio,  vt  tcfta 
tur  Alex.d  i.fi  quispriorc,nu.  &in 
Auth.ex  caufa,n.7.iDi.Io.rgnc.n.2  87. 
vfq;  ad  nu.zpi  .C.dclib  prartcr.  Alcx. 
l.quotics,nu.4.C  dc  hxrcd.infti.  lafo. 
ibi  nu.j.Auth.rcs  quf,not.ib.2.  C.co, 
dclcga.Hubcr.Zucchar.l.  h.  nu.  15S. 
C.dc  cdid.diui  Adria.toUcnd. 

6  Qiiarto,inftitutu$  in  re  ccrta  quoad 
rcm  ipfam  habcturlocolcgatarij  vt  di 
xi  nipra,$  harrcditas,q.j.nu.  4.  Idcoq; 
non  tenctur  crcditoribus  hfrcditarijs 
ncc  tranfcunt  incum  ad^ioncs.ita  tc- 
nctBar.d.I.cxfado,&  omncs  fcquun- 
tur,cftq;  indubitatum  vt  dicit  Ccphal. 
confi.4}<<!.nu.49  vol.j. 

7  Itcm  hjcrcs  in  rcccrta,  in  quainfti- 
tutus  cft  falcidiampatitur,  vt  dixi  in- 
fra^^.falcidia. 

8  Notaquoqucquod  inftitiitus  in  rc 
ccrta  datis  alijs  conarrcdihus  in  quota^ 
Don  habcc  poriioncm  in  rcliquo  ,  ncc 
quicquam  amplius  confcquitur.tcx.d. 
I.quotics,  &  ibi  tcncnr  communitcr 
Dodorcs,  vt  tcftatur  Gointz.  d.  cap. 
jo.num.i  j.Sccusfi  plitrcs  habct  co- 
h^rcdcs  in  ccrtis  rcbus,vcl  fi  omncs  in 
vnacadcmq,-  re  inftituantur  fccundu 
dkierfas  poriioncs,quia  tunc  quafi  fi- 
nc  partibus  xquahtcr  inftituti  ccnfcn 
tur  vniucrfalcs,rcm  tamc  ccrta,in  qua 
inftituti  funt,  quafi  praclcgatam  habc- 
bunt,tcx.l.quotics,$.ii  duo,ft'.  dchfd. 
infti.&  cft  comunisopinio^vt  tcftatur 

N    4  Ful- 
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Fuglof.l.  I  .nn.fi.C.fi  aducrfiis  tranfk' 
ftio.Ema.Cofta  c.fi  pater ,  vcrb.bonii 
fuis,nu.5.Ani.Gomc.d.c.io.nu.  14, 

9  Porro  hjrcs  in  rcccrtanullo  adiun 
&o  coharrcdcjiarrcs  cx  loto  afic  intclli 
gitur,quafi  rcicda  rci  ccrta:  mcntiooc 
vt  dixi  fijprad.$.harrcditas,cj.j.  nu.  2. 
Quod  tamcn  intdligc  vtlocum  habcat 
«juando  talis  inftitutio  in  rc  ccrta  fuit 
fadta  vcrbo  mcrc dirc^o ,  vt  inftituo  , 
fit  hxres,  fccus  fi  pcr  vcrbum  obliquu 
Ycl  comm  unc  fu  iflct  fada,vt  capiat  ac- 
cipiatiquia  tunc  non  conucrtiiur  talis 
inftitutio  fiuc  rdidcum  in  vniucrfalcm 
inftitutioncm  ,fcd  inftitutus  ccnfctur 
mcrc  Icgatarius.tcx,cftl.cogi,§.&  ge- 
ncralitcr,ft.ad  Trcb.&:  ibi  tcnct  Bar.& 
coitcr  Dod.vt  tcftat  Gom.d,  c.  i  o.iu 
l2.Suarcraddi.  ad  Gome.c.^.nu.iz. 

10  ItcmintcUigc,nifi  tcftator  huiufmo 
di  harrcdem  in  rc  ccrta  plus  capcrc  vc»- 
tucrit,quia  tunc,nc  manifcftaillius  vo 
luntas  iDfringatur,tcftamontum  &  ia 

•  ftitutio  propier  vitium  &  imposfibilir- 
tatcm  cucriitur^vt  dixi  q.pr^ccd. 

Qu^Jiio  XXIII. 

Jnfiitutio  in  rebus  alienis  non  "polet,  mt.t, 
f^d  inUgttum  rcUQa  fiUo  tituio  in/iitutia 

Jnfiituto  in  re  allena  certa  no  accrefcit  reli- 
quuh^reditatiSfnuUo  alio  dato  coh^crede, 
num.^, 

Bpre  s  giauatus  inHit  ucs  fidetcotmffariu  facit 
ex  neccjfitate,&  infiitntus  renirc  debet 
exprimoteflamcntOtnon  fecundo,  nu.^, 

Jnfiitutio  tton  valet  in  re^cpu  dcbttm  -pxori 
ex  difpofttione  (latuti  confuetudinrs 
prxmorttto  maritOtnu.  5» 

Ju  re  prohibita  alienari  an  ydeat  inftitutiey 
nwnuS» 

]  /^Varro,an  vatcat  inftitutio  in  re- 
V^busalicnis  fafta?  Rcfp.quod  n6> 
icd  rc(^uiritur^<][^uod  hstres  ioftituatur 


ibonis^^roprijs  tcftatoris^alias  nonu 
gis  valct,ac  fi  fcriptus  non  cfTct.ita  tc- 
ncnt  Do6tJ.  i  .ff.de  tcfta.&  ocs  I.filius 
fa.$.Diui,de  kg.  ^.vttcftatur  PariH 
confi.26.nu.r7.voI.x.Gomc.  varia^re- 
fbl.Tom.  r.c.  lo.nu.  i6. 
l  Ei  hoc  quidcm  ^ccdit  m  cxtraneo, 
fedqd  fi  filiorclinquaturlcgiiimai  nc 
alicna  titulo  iftitutionis ,  nuquid  vale- 
bit  Iftitutio^Rcfp  dixi  ifra,^.  Icgitima^ 
«j.ani  rc  aliena  posfit  Icgitima  rclin^. 

5  Scd  q,d  fi  inftitutus  cfTct  harrcs  in  rc 
certa  ahcna,nunqufd  Gltem  inftitutio 
cxtcndctur  pcr  iu$  accrcfccdi  ad  borta 
propriatcftatoris  millo  dato  cohxrc^ 
dc?Rcfp.c6iscft  opinio  quodnon,vt 
tcftatur  Fcrn.  Vafq.  dc  fitcccf.  progrcC 
ii.j.$  jo.n.ir.&  dixi  infra^.iusaccrc 
iccndi  Qiiod  tn  intclligc,qn  fijlus  cP- 
fct  inftiiutus ,  ncc  habct  cohzrcdem, 
alias  fiucin  rcbus  iplius  teftatoris  iiuc 
fimplicitcr  inftitutum  habeat  cohscrc** 
dc  talis  inftitutus  in  rc  certa  ahcna  ha^ 
bctur  loco  lcgatarij,vt  dixi  q.pced.Va 
dc  lolis  inftiiutio  ficut  Icgatu  rei  alie^ 
narvalct  aiatcnent  communitcr  Doft^ 
l.cum  alicnain,C.  dc  Icga.  vc  tcftatur 
Vafq.d.Ioco,nu.2  i. 

^  Qujcroitc,ftantcftaturovcrconfiic- 
tudme,^  vxor  lucrctur dimidia  partc 
bonoru  mobiliu,vcI  e  contra  marituf  > 
an  altcr  coniugum  muito  altcro  de  illa 
medictatc  posllt  alium  harrcdcm  inftl 
tucrc?Rcfp.qu6d  non.ita  tenctGuIic, 
Bcned.cap.Rainutius,vcib.&  vxorcnt 
nomine  Adcbfiam,in  poftcriori  gl.nu^ 
*i4.verCtamcn,  &  hanc  c(fe  commu>- 
ncmopinioncm  dicit  Pcir.Pcchius,dc 
tcfta  xoRiug.hb.j.c.i.nu.^^ 

6  Quarro  ctiam  ,  an  in  rcbus  alienari^ 
prohibitis  valcat  inftitutio  hircdis  ? 
kcfpon.  Quiftio  hacc  vaidedubia  Sc 
anccps  cft^n  qua  &  iura  ipfainterfi: 
aducrfarividcntur&gloftr,ncc  non 
intcrprctcs  variant.  Scd  fiarto.  inK 
peto,$  fritre,  tf.de  Icg.  2.diftinguit.- 
Aut  rcs  vcl bona  prohibcntur  alicnapi 


mm£!Xlber.$.Infli'turio 


ccrtiim  tempus.&valct  hxrcdis  in- 
llitiitio,  qiiia  prohibitio  cxtenditur  fal 
tcm  pcrvianfcoiftra<?tu$,non  auttcfta 
mcnrijvel  inflitutiontf^ciu^non  habct 
cffc<5ium  in  vita,  fcd  poft  mortcm  .  ita 
ijcs indifFcrcntcr  tcncrc  dicitRomut. 
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artcruntFulgo.confi.r  ly.Soc.conf.^^ 
lib.^.vt  eos  rcfcrtRomul.d.^.diuijnu» 
9).dicmscamnon  folum  difputando, 
fcd  &  lcgcndo,  confu}cndo,&  iudican 
do  clfc  tcncndam,  &  «j^hnncomncs  rc 
ccntiorcs  indiftindic  fcquuntur  fatcn- 


l.fihusfamilias,$.diiii,nu.92.  ff.dclcg.  ^  tur  Croi.Ripa,&  Alcia.quiallcrunt  li- 
I .  Aut  fafta  cft  prohibitio  fimplicitcr       mul,»^  fi  cafus  in  fafto  ccntingcrct  c6 


abfquc  temporis  prarfinitionc,  &  tunc 
itcrum  diftinguc:  Aut prohibitio  fadfci 
cft  fauorcalicjuaru  fingularu  pcrfona- 
ru  :  Aut  rcfpu  ccrii  gcncris  pcrfonaru. 

Primo  cafu  ,  harrcdis  inftitutionon 
valct,ncc  ab  inicftatoad  talcs  pcrfb- 
nas  prohibitas  bona  pcrucnirc  pofsut. 
itaomncsDodo .  communiter  tencrc 
dicit  Romul  d.f  .diui.  nu.^j.  &  p  j. 
'  Sccundocafu,quando  rcfpcdu  certi 
gcneris  prohibitio  fada  eft,vt  cxtra  fa 
miliam^cxtraneus  hacrcs  inftkur  nopo 
lcft.itarcnet  Bar.d.^.fratrc,  &  cft  cois 
opinio,  vt  fatctur  laf.  Crot.  &  Pra;ful 
Illerdcn.d.^.diui.y.q.Bar.  quos  rcfcrt 
Dida.Coua.c.Rninaldus,  nn.<5.  diccns 
non  poflc  iureqnen<]?ii  ab  hic  opinio 
nc  difTcntirc.  Cctcru,fcgitimus  fuccef- 
for^qui  ei  tuturuscrat  h.trei  ab  inrcfta 
tOjinftitui  pot  ^  vcluti  mater^vcl  foror 
rupta,vcl  exfororencpos>cl  fratcr  v- 
terinu5,qui  dc  familia  non  dicitnr.hac 
dicit  opinionecottcr  rccepta  circ  Imo, 
l.cum  pater,$.cum  inter,  flp.  dclcga.t* 
lafle^.i.nu. I02.&  j.led.n.i^ «[.  Fcr 
nan.Loazcs  nu.  1 5  5  .d.J,  diui.  Romu!, 
ibid.nu.92.vbi  dicit,  hicdiftindto 
Bar.  a  Dodo.  coitcr  rccipitur.  Cribal. 
concl.p.  Alcx.confi.56.  vol.  uconfih 
5  5.vol.j.Ci!r.conf.64.Couar.d.  c.Rai 
Baldu$,nH.8.  Tiraq.de  retraft.hb.  1  .f, 
26.nu.4.Ratio  cft^quiaprohtbitio  alic 
nationis  lcgitimum  focccfTorem  ab  in 
tcftato  fuccederc  non  vctat,&  quod  ab 
inteftato  conccditur,  ex  teftamcnto 
Jcncgari  non  dcbct .  Contrarium  ta- 
mcn  in  hoc,quod  imolcgitimus  hzres 
inftitui  non  posfit  tcnetB.il.  d.l.pcto, 
5.  fratrc.  &  hanc  fcaccntiam  veriorcm 


fulcre  &  iudicarc  pro  hac  fcntctia  veU 
lcnt,quar  &  acquior  eft,&  tcftatoris  vo 
luntati  congruit  ;  communis  autcm 
tcftatoris  iudicto  rcfragatur . 

Scd  rctcnta  coi  eam  intcllige,utpro 
ccdat^nifi  illc  qui  ab  intcftato  fucccdit 
fucrit  prohibitus  bona  prcfaia  acquire 
rc, ita  eft  glo.I.patcr,$.Iulius,ff.dc lcg, 
il.Bal.l.quotics  1  .C.dcfidcicom.&  cft 
communis  opinio,  uttcftatur  Didac, 
Couar.d.c.Rainaldus,nu.  i  o. 

Ejcfupradidis  cti.imilludcft,  quod 
fi  hxrcs  grauaius  inftiiuat  fidcicomii- 
fitrium,talis  inftitutionon  attcnditur, 
fcd  primum  tcftamcntum,&  fidcicom 
miftarius  diciturex  primo  non  ex  fccu 
do  tcftamcnto  fucccdcrc.ita  tcnct  Bar^ 
I.unum  cx tamiIia,nu.5.fFdclega.2.& 
cj»  itatcnctomjicscoitcrfirmai  PariC 
conli.54.nu.i  j.uol.j.Nam  quod  gr» 
uatus  di(ponit,diciturfjccrecx  nccesii 
tatc,non  «x  iioluntatc,&  diftus  fidd- 
comiftarius  cft  quoad  cum  crcditor. 

QtumoXXlIIL 

n  die  certo ,  >r/  ad  diem  certM,veItempiu 

certum  hme^inflitki pofirt.  Ttu.j . 
Quid  ft  mflitHt§  bsrede  ad  certim  tempHSy  infli 

tutus  fit  dms  iwiutrfalit  bfres  poH  tUud 

tempufjnM.2.& 
yxtr  ftinflituul  h^res  in  yit0  et  pafl  eitts  morte 

abusytenetur  reflituerc  per  fideic6mif.n,^ 
Qmd fl  hfret  inflttuatur  ad  annu/2f  teflator  et 

prefie  dixlt pofl  annii  noto  ifuod  fit  hfres 
ExdieineertOyvel  addiemcertum  ha>-  (i*  5. 

restnfiiiuipotesl,  nH.6, 
Ji}flitutio  di  incdpace  valet  in  tepus  Qttm  captn 

potcrit,  nu,y^  Si 
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S'imoni/ieriimj7o(pitale,  ueUcclefu  infiittta 
turpofl  altcrius  mortem^  ualet  inflitutio, 
^  -penit  per  fideicoTnmiJ]'um,flatim  non 
expeCtato  tempore.nu.B, 

t  /~\  Vacrojan  cx  dic  ccrto  vcl  ad.dicm 
^^-^^ccrtum  vcl  tcmpus  ccrtu  h^rcs 
inflitui  pOslit?  Rcfp.qtiod  non.  ita  cft 
tcx.l.hfrcditascxdic^ff.dchfrcd.inftit. 
&  inftitutusfublatotcmporcpropurc 
inftituto  habctur  Ratio  cft  ^  quia  alias 
tcftatorpropartc  dcccdcrct  tcftarus, 
propartc  intcftatus.ita  tradit  Ang.  §. 

rcs,inftit.dc h^ rcd.inftit.&  fcquun- 
tur  DoA.communitcr,  vt  tcftat  Anto. 
Gomcz.varia.  rcfol.Tom.i.cap.  2 .  n. 8. 

)  Scd  quxro,  quid  d  tcftator  inftituit 
aliqucm  ad  ccrtum  tcmpusharrcdcuni 
ucrralcm.&  poft  illud  tcmpus  inftituit 
alium,Annc  valcbit  inftitutio  ?  Rcfn. 
controucrfa  Fuit  harc  qu^ftio,quibu/da 
cxiftimantibuSynon  ualcrctalcm  difpo 
{itioncm,imo  tempus  vtriufquc  inftitu 
tionis  fubduci  dc  mcdio,&  qucmlibct 
hjrcdcm  cenfcri  purc inftitntu,  &  pro 
dimidia  fucccdcrc.Ali js  vcro  contra  cc 
fcntibus,taUcafu  primumh^rcdcm  ef- 
fc  dirci^o  harrcdcm  ad  tcmpus  v(q;,aliu 
poft  illud  tcmpus  cflchjrcdcm  pcr  fi- 
dcicommiftum.ita  tcnct  Bald.  I.  cxtra- 
ncum.Ia.  1  .C.dc  hasrcd.inftit.  &  cft  co 
munis opi.vt  tcftatur  Parif  conf.  69,11» 
2.V0I.2,  Vndcfi  aliquis  cflct  inftitu- 
tus  in  fcmiflc  ad  pafcna,&  alius  in  codc 
fcmiflc  poft  pafcna ,  &  alius  in  alio  fc- 
miflc  fimplicitcr  primus  crit  harrcs  dirc 
&o  vfq;  ad  pafchajalius  poft  pafcha  crit 
hfrcspcr  fidcicommifl^umj&  ficillcpri 
mus  inftitutus  ccnfcrur  grauatus  pcrfi 
dcicommiflum,  poft  illud  tcmpus  rcfti 
tucrcduobus  inftitutis.  Pcr  dationcm 
euim  ,  &  aditioncm  coh^rcdis  confir- 
tnatur  talis  inftitutio.Ratio  autcm  Bar. 
ind  l.  hircditns  communitcr  rcpro- 
batur,vtdicit  Parif.d.confiI.69.&  hac 
opinioncm  dicit  cflc  arquiorcm  AlcTt, 
d  J.cxtrancumjvcrf.qua;rit  ct  hic  BaJ.& 


fibi  vidcri  vcriorc&  tenendain  iudicl 
do  &  c6fuIcndo,vi  in  qua  magis  cofcrr 
un£  voluras  dcfunfti,Gomc.d.c.2.in,9. 

5  Scd  quid  fi  tcftator  inftituat  h^  rcdcm 
ad  annum,&  dixcrit,  poft  annum  vcrd 
nolo  quod  (It  hzrcs ,  numquid  valcbit 
^inftitutio?Rcfp.Bar.d.I.hfrcditas,  cxi- 
ftimat  non  ualere,  fcd  omnino  vitiari^ 
&  fucccdit  ab  intcftato  proptcr  rcpu- 
gnantiam.Cotrarium  tamc  tcnccBal. 
d.I  h£rcditas,quod  imd  talis  inftitutio 
valcbit,&  inftttutus  erit  harres  vniucr- 
falitcr&  pcrpctuo.cogiturtamcn  poft 
tcmpus  rcftitucrcci,cuius  contcmpla- 
tionc  ifta  claufula  fiucprohibitio  fuic 
appofitajfcilicct  cohajrcdi,  fi  habct  co- 
hfrcdcm,ucl  fi  non  habet,vcnicntibus 
abintcftato,&  Bar.comuniter  npproba 
ri  tcftatur  Alcx.in  addit.ad  Barr.d.I.h^ 
rcditas,vcrb.vitiatur,Parif  d.  conf  ^»9. 
nu.6.&  cpifta  fit  rcccptior  fcntentia 
dicit  Ioan.CcphaI.d.confd.472.n.  20. 

4  Quorro  iicm  ,  quid  fi  fub  dicinccrta , 
vcl  ad  dicm  inccrtum  harrcs  flt  inftitu- 
tus,numquid  ualcbit  inftitutio  ?  Rcfp. 
quod  potcft  quis  inftitui  cx  inccrto  dic 
vcl  tcmporc,vt (cilicct  tunc  incipiat,vel 
ad  tcmpus  inccrtum  vt  dcfinat  cflc  ha;- 
rcs  non  quidcm  dircdo,  fcd  pcr  iidei- 
commiflum,tcx.cftI.extrancum,C.  dc 
ha:rcd  inftit.Et  intclligchanc  cocluHo 
ncm  fiuc  fiatinftitutio  fub  dic,ucl  tcm 
porc  inccrto  omnino  an  & auando,  vt 
cum  aliquid  fa^um  fucrit^liuc  incer- 
to  quando,(cd  ccrto  an,  vtcx  dic  mor- 
tis,dummodo  infticutiofiat  fub  dic  in- 
ccrto  mortis  alicuius  tcrtij ,  vt  cum  Ti 
tius  morictur,quia  pro  conditionc  ha- 
bctur,idcmq;  ac  fi  didum  fit,fi  moric- 
tur.Sccus  ucro  fi  fub  dic  inccrto  mor- 
tisipfiusharrcdis,  quiatunc  fiibdudo 
tcmporcpura  rcmanct  infticucio.ira  te 
nct  Bar.&  coinmunitcr  Do6lorcs,vt  tc 
ftatur  Alcx.ibi  n.2.&  n.j.vcrf  &  con- 
tra  ImoLIaf  n.^.vcrfi.tcncas  igitur  c6- 
muncm  intcIlc(5tum,Anto.Gomc2.va- 
ria.  rcibl.  Toro.i.cap.a.nu.ii. 

Infcr- 


Infertur  cxhoc.quod  ualct  h^rcdis  in 
ftitutiofadladcincapaccin  tcDUS  quo 
capax  crit.tcxt.l.in  tcmpus^fF.ach^rcd. 
inftit.Quod  non  habct  dubium,<juan- 
do  incapacitas  furgit  cx  uitio  folius  har- 
rcdiSjVt  in  dcportato  proptcr  fuum  dc 
lidum,fcd  fi  incapacitas  proucnit  cx  vi 
tioamborum/cilicet  tcftatoris  &  hfrc 
dis,utquando  inftituitur  fpurius  cum 
capcrc  potcrit,controucrfum  fuit.Na- 

2UC  Ang.$.harrcs,inftit.dcha:rcd.  in- 
it.tcnct  hoc  cafunullam  cflc  hafrcdis 
inftitutioncm  ,  &auodita  fcquuntur 
Dod.communitcr  dicit  Gulicl.Bcncd. 
c.Rainutius,vcrb.rcliquit,n.  6,  Sed  rc- 
ucracoiscft  opi.in  conirariuvt  dixi? 
q.7.&  dicit  Ema.aCofta l.GalIus,$.  fi^ 
Quid  fi  tantu,2.par.n.  1 72.vbi  fpurij  in 
ftitutio  coditionalitcr  cft  conccpia,vt- 
puta  fi  Icgitimus  fadus  fucrit,  vcl  cum 
capcrc  potucrit,nuIla  cffc  difficultatc, 
qui  ualcat  inftitutio  &  lcgitimatio  poft 
mortcm,vt  pacris  fit  fuccc-ffor  &  hgrcs. 

Hinc  ct,quod  fi  tcftator  inftituat  h.T- 
redcm  uxorcm  in  uiia  tatum,ucl  rclin- 
quai  cam  vfufruftuariam  &  dominam, 
&  poft  cius  mortcm  inftituai  alium,',ta 
lis  uxgr  ccnfctur  ha:rcs  uniucrCiIis  in 
uita.&  poft  eius  mortcm  reftituercth^ 
rcditatcmpcr  uiam  fidcicommisfi  alij 
inftituto.itz  tenct  B.al.d.l.  cxirancu.& 
cft  cois  opi.ut  tcftaf  ibi  Alcx.&  laf.  Pa 
rif.d.conf.<55>.n.n.Ccphiil.conf.47z.n. 
5  7.&  dixi  late fupraj^.k-gaium^q.  aj . 

Infcriurciiam,quoduquis  inftituat 
monaftcrium,ccdcfiam  ucl  hofpitalc 
poftaltcrius  mortcm,  tahs  inftitutio 
ua!cat,&  monafttrium  fiuc  ccdcfia  ucl 
ho(pitalcucnitpcrfidcicommiflum,ct 
non  cxpcdatotcmporc,quian6potcft 
mori,&  ita  ccrtum  cft  dicm  uenturum. 
ita  tenetBal.d.l.cxtrancum,  &fcquun 
lurDo6c.omncs,uttcllatur  Alcx.  ad- 
dit.ad  Bar.d.I.hzrcditas,vcrb.morij  & 
ifta  fitcommunis  opinio  Dodorum 
contra  Bar.qui  contrariu  uoluit  ibid.d, 
1  .h  {rcditas^uicic  Parif,  cof.    ,  n .  ^  ,Ii.  2« 
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Sitbcondittone  hxres inflituipote/l,  nu.i, 
Dwnmodofit  po(fibilis.S€cus  fiimpofiihXf, 
num.i. 

Limitain  impolJibiUnaturaueliure.Secus  fi 
fa^io  fit  impo(fibtliSj  quocafu  diftingui- 
turtnum.^t 
Conditio  impofsibilis,  quam  teflator  credidit 
pofitbilem  uitiAt  inftitutionem.nu.^, 

I  Varro.numquid  fub  conditione 
posfit  harres  inftitui?  Refp.quod 
traneus  fub  qualibet  conditionc  pot 
inftitui,fiue  fit  potcftatiua.fiuc  cafualis 
ud  mixta,de  quibus  dixi  ? §.lcgatu,tcx, 
eft  1. fub.c6ditionc,fF.dc  hzrcd.  inftit* 
1  Qu£  tn  condufio  ^pcedit  cjuidc,fi  cou- 
ditio  fii  posfibiIis,Scd  ad in  conditio- 
nc  imposfibili?Rc(p.fpfccunduomniu 
icntcntia  imposfibilis  coditio  rcijcitur 
dc  inftitutionc  &  jp  pura  habctur,  ac  fi 
purc  hf rcs  inftitutus circt.tcx.$,  impof 
fibilis,inftit.cod.Ratio  cft  fauor  ulti- 
marum  uoluntatum  ut  not.lo.Imo.l.u 
ff.dc condit.inftit.  &. uulgo  rcceptum 
cffc  a  Doctoribus  tcftatur  £ma.  Cofta 
hb.i.intcrprct.  cap.  8  .  numcr.2.  licct 
non  fatisidoncam  cxiftimet. 
l  Et  hoc  quide  obtintt  in  conditione 
natura  ucldciure  imposhbili, quiaap- 
parcf,quod  tcftatortaciat  dcrifone,& 
nihilotfiinus  uclithorcdcm  circ.tcx.l.i. 
ff.dc  condii.inrtit.fecundu  com.intd- 
lcftu,ut  teftaturCouar.Iib.^.Dccret.c. 
5.t.par.n.7  DHinodotalis coditio  im 
posfibiils,dciurc  &c6tra  bonos  mo- 
res  non  inducat  ciptatoriam  uolunia- 
tcm,quia  tuncuitiat  inftitutioncm,  ut 
tcnct  Bar.d.l.  -  .nu. )  .tf.  dc  coadit.  in- 
ftil.  qucm  co  nmuniicr  approbatum 
cffc  dicit  F. njjnd.Vafqui.de  fucccf. 
progrcf^.^.nu.^iJ.  &  dLxi  fupra  q.  8. 

Ca;tti  u  fi  dc  hiitufucrit  imposhbi- 
lis^diftingucdu  cft;Aut.n.taIis  diffical 

tas 
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tis  cft  folu  rcfpcdu  pcr(onac,cai  adi jcic 
&  non  fimplicitcr  rcfpcdu  alioru ,  & 
tunc  difpoUtio  vitiatur,fi  conditio  im- 
posfibilis  fiuc  difficilis  non  iraplctur, 
Siii  vcroalias  fucricimplcta,  purificat 
&  habct  cftcdum  Aut  vcro  fimphcitcr 
cft  imposfibihscondirio  ,  noji  tantum 
ei  cui  adijcitur,(cd  cuilibct  ahj,vt  fi  mo 
tcm  aurcum  dcdcrii,  quam  ncmo  vnus 
implcrc  posfit,&ca  no  implcta,inftitu 
tio  uitiatur.  ita  cft  glo.§.  imposfibilis, 
inftit.dc  h^rcd.  inftit.  &  ita  diftinguit 
lo.dclmol.d.l.t  &  hancdiftinftioncm 
coitcr  rcccpta  c(rcfatetEma.Coftali.u 
intcrprct.c.8.n.9.cjuamuis  ipfe  poft  no^ 
nullos  alios  contrarium  fi:nciat,  fcd 
|>pacommuni  rcccdcndum  non  cft. 
Scd  qiiid  fi  teftator  imposfibilcm  con 
ditioncm  cxiftimauit  posfibiIc,An  pro 
nulLi  habcbiturPRcfp.quod  non,  fcd  vi 
tiabitur  inftitutio.ita  tcnct  gIo.l.fi;ruo 
manumiflo^ff.  dc  condit.  indcbiti.  & 
hancc^Tc  com.opi.Iicct dcca  dubitct, 
dicit  Cofta lib.i  .intcrpret.c.9.  nu.  i  .& 
,Rcp.c. fi  pater,vcrb.in  rcccrta,n.8.de 
tc(tam.in  6.Communcm  t|uoq;:i(rcrit 
Liurent.de  Pmu  confiI.46.num.  5. 

Quid  iteli  in  prxfi:n$  ucl  practcritu 
conccptj  (it  conditio  imposfibilis,  nu- 
quid  inftitutio  crit  utilisPRcfp.quod  ll 
conditio  in  przfcns  ucl  prztcritum  c6 
ccpta  fucrii  filfi,vi  quac  poruit  c(»ntin 
gcrc,ncc  tamen  conttgu,t{ficitvinuI- 
hus  momcnti  iit  inftitutto,tjnqua  im- 
pos(ibiliscxaccidcti:Sccus  li  coditio  in 
practeritum  ucl  prffcns  tepus  coccpta 
ncccontigit,  ncc  contingcre  potiiit: 
tunc.n.rcijcitur  iJla  conditio,&  inftitu 
tio  ualcr  ,  ut  li  tcftator  dixcrit ,  fi  fiUa 
mca  uiuit,  cum  tcftaior  nunt|ua  habue 
rit  Hliain.nam  quia  conditio  tuit  dc  ge 
ncfc  impos(iliiIiu,nou  tam  eft  impof- 
libilis  quia  faJ(*a,cj[  nccc(fari6  fal(j.  ^a 
lcmpcr  fuit  iiiipo&lIbiUs,&  ita  n"g  i'  - 
ria  c(t  poliuscodtiio.  tcx.l. fi  M;uia,ft. 
de  lix:rfi^inltit.&  iiatcnci  iiar.d.I.i. 
ft.dc  c6dit.iaiht.&.  fcL]uuatui  DoUO" 


rcs  c6iter,vt  tcftatu  r  Dida.Couar.Ii.^. 
Dccrctal.  2  par.c;  .n.^ .  £ma.  Cofta  in 
terprct.lib.  i.cap.ii.in  princ.  quamui» 
contrarium  tencatFab.^  conditionesj 
num.;.inftit.dcucrb.obIig.  > 
Aduertc  ct  iuxtapr^di<!^a,quod  fi  co 
ditio  d  natura  quidc  posfibiIis,cx  acci- 
-denti  tn,ucl  lapfu  alicuius  in  prgteritu^ 
q^uod  rcdirc  n6  potcft,imposfibiIis,  in 
futurui:oncipiatur,  vtli  Titius  viuct, 
quia  iamteporcconceptionis  teftame 
ti,mortc  obicrat,taIis  codttio  rcijcitur 
vt  imposfibiUs.tcx.I.muI^a,$.i.  ff.  de 
condtt  &  dcm6ftratio.fi:cudu  com.  in 
tcHcdiu  glo.ibi,vt teftatur  Couar  d.c, 
5.nu.f.£man,Coftad,c.  1 1 .  inprin.. 
^  Por6(ihus  inftitui  n6potcft,nififub 
condittonc  potcftatiua,ut  dixi  infra,^. 
tcftamcntum. 

Qtuflh  XXVL 

S y  MM^BJ^ 

In/litutio  codithriAlis  pendente  conditione 

fHlpenditeffeffnm.nUfi. 
Limita  ^u^indo  mprjejens  utlprxteritum  ejl 

concepta.n.  2 . 
Qiiid  fiinuna partepure^  in  diajub  condi- 

tione  cH inifiitutus,nu.  ^ . 
Siplures  fint  adh-iptdt  conditiones,  omnes 

impleri  debent.nu.^. 
Condttio  cafiialis  non  habetur  pro  inipletit 

quocutiq-^  modo  dtjiciat  ctiam  cafu.n. 
Quid  in  conduione  potejiatiHa.n.  6. 
Cluid  item  mixtayn.y. 

Quidft  deficiat  mtxta  conditio  cafuin  perfb- 

naharedis  continfente^n.i^, 
Quidfi  conditio  defictat  ex  perjona  tefiatO' 
ris&eiusculpa,n.9. 

INftitutio conditionalis  non  habet  cf 
fedum  antc  cucniuin  conditionis, 
ca<[;  ddicieatc  cuancfi;it.Conditiq.n. 
cll^  futurjs  quiJam  eiientus,  in  qucm 
difpohno  fi.fpcndttur,vtdocct  Bar.I.j. 
C.  dccoudit.  inlUt.qutm  fcquuntur. 

com- 


•  ^ 

*»anitcrDo£l:orcs,urtcftatur  Anton. 
Gome.vanar.rcfolut.Tomo  i.c.i a .nu, 
59.  Vndcnon  cft  accjuidtum  aliquod 
ius  adcuiidi  uel  repudiandi,ncc  fit  traf 
misfio,cum  pcndcnte  conditione  non 
fii  deljta  hacrcditas,ut  dixi  infra  §  fin, 
'  Et  hoc  proccdit  dummodo  conditio 
non  fiiin  prarfcns  ucl  practeritum  tcin 
pusconccpta,  tjuiatuncnon  cftpro- 
pric  conditio,&  U  ucra  cft,tunc  ftatim 
oblipat  &  non  fufpcndit  adum  ,  ut  cH- 
xi  fupra  Icgatum,c^.  46.  Sccus  fi  falfa 
utdixi  q.prarccd.ucrfi.c]uiditcm. 

Itcm  pridifta  proccdunt  quando 
quis  fiinplicitcr  cft  h^res  inftitiitus  fub 


Libcr.  JJnftitutio- 
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Ac ,  fiucper  fadijtcrti j,fiuc  ctiam  pcr 
cafum  mortisucl  quocunq*  alio  modo 
dcfcccrit,ut  dixi  s  .Scd  quid  li  conditio 
iitmercpotcftatiua?  Rcfp.  quod  fi  per 
faAum  hxredis  non  Implctur,non  c6- 
fcc]uituriiarrcditatem,  fcd  fi  cafu  dcfi 
ciat,habctur  pro  implera ,  fi  cafus  non 
coniingat  inpcrfona  hj rcdisplias  h.i- 
bctiii^pto  dchfta.ita  tcnct  fmol.l.in  tc 
ftamctoij  dccondit.&  dcmoft.&D^c. 
coitcr  fcquuntur.ut  teft^tur  laf  n.p.di 
ccns  opi.glo.Io.cffcapprobaia,Ema.i 
Cofta.intcrprcr.Iib.i.c.2J.n.i:.PariC 
conf  r  1  <>.h.2d.Fcrnan.Vafq.dc  cotro 
ucr.illuftr.Iib.j.cap.pr. 


condirionc.Sccus  ii  in  aliqMa  piinc  pU-    ^g^Mixta  ucrd  conditio  qui  pcndet  a  fa 


recft  inftitutus,in  aliafub  conditionc 
quia  tunc  fi  uclit  adirecx  pura  inftitu- 
uonc,ftacini  tfficitur  harrcs  in  tpia  hx 
reditatc,ncc  rcquiritur  ut  impffatur^co 
ditio,quia  li  non  cucniat  ucl  implcatur 
illa  pari  iurcaccrcfircndi  fibi  dcbctur, 
dummodo  non  habucrit  fubfticutum 
uulgartm,quia  tuncconxlitio  cxpcdan 
dacft.tcx  cft  l.li  tcfolu  &.  ibi  commu- 
nitcr  Doc.ut  tcnaiurGomjd.c-z.n.ii. 
f    Scd  quarro  fi  plurcs  finr  coiidiiioncs^ 
an  omncs  eucnirc  fiuc  iniplcrc  nccclte 
fitjucl  unam  implcrcfufficiat^RlYpon. 
quod  fi  plurcs  fint  codiiioncs  adfcript^ 
omnibus  parcdum  cft.diiinodo  al;crna 
tiuenon  ruerint  conccptac,quia  unam 
iinpltTefufficit.ita  cft  icx.&:  glj.l.  fi  hg 
rcdi  plurcs,ff.dcc6dit.inftit.&:  (cquii- 
tur  Dod.c6itcr,ut  tcftatur  Goincz,  ua 
riar.rcfoI.Tom.  1  .cap.i.n.i  1. 

Qiiod  tii intelIigc,utnon  proccdat, 
qn  aTtcrnatiua  pofiia  cft  inter  plurcs  co 
diiioncs  quibus  apponitur  iUa,fi  finc 
libcris  deccffcrit,cu  adicdiohc  fubfti  - 
tuti.Qu^ia  tunc  rcfoluitur  in  copula 
prjfumpta  metc  tcftatoris.  iia  tft  cois 
opinio^iit  tcftaturlaf  1.  ceiicralitcr.& 
ibi  Dccn. i.C.dc inftii. &  fubftit. 

Porrodidljm  dcfitientc  conditionc 
dcficcrc  inilitutioncm  ,  hoc  quidc  pro 
ccdit ,  liconditio  fit  cafualis,  indiftin- 
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^iodcbcntis  implcrc&  altcrius  tcrtij 
ucl  fortuna,fi  pcrcafiim  fortuitum  im 
pcdiatur  harres  inftitutus,  nihil  confc- 
cjuitur.Sccus  fifaftotcrtijin  cuius  per 
kina  dcbct  implcri,nt  dixi  fupra  $.Icga 
tu  q.  f  iS.n.  f  j.tV:  firq  qti»  in  inltitutio- 
nc  quoquclocum  h  ibcnt  ut  uidcre  eft 
in  locisallcgutis  Ratiodiucrfitatis  cft, 
qiiiaqncoiiditiodcficit  pcrcafum  qua 
tcnus  pcndct  ex  infn^ijs  fortunx^fjrtu 
na  potcft  obefl'e,quacomri!bus  fortui- 
tis  dominatur.  Ai  quatciius  pcndct  ex 
fado  altcrius  altcri  pcr  aUcruni  no  de- 
bct  iniquacoditiumfcrri.iSt  quod  ifta 
cft  communis  ratio  dicitFcrn.  Vafq 
dc controucr.illuft.hb.^ .cap.y^ .  nu.^ . 

Prardida  multo  magislocum  habent. 
qncafiis  contingit  in  pcrfonahxrcdis, 
utfiquis  fucrit  iijftitutus,ji  cum  Bcr- 
ta  matrimonium  contrahat,  moria- 
lur^coditio.n.  pro  dtfcda  habctur.  ita 
«ft  gl  l.fiib  diucrfis,^.fi.fccudu  lertia  Ic 
cluramquamc6ircr  approbatam  dicic 
Zafd.l  I  nu.9  C.dcinhic.&  fubftit. 

Scd  quid  fi  conditiof  Ijquacft  quis 
inftituius  dcficui  cx ptriona  ipfius  tc- 
ftatoris,tit  fi  icftatorahqucm  inftituc 
rit  fub  conditionc ,  Si  corpus  fuum  cu 
rabii  fcpeliri  in  tah  ccclclia,  tk  icftator 
fir  cxcomraunicatus  j  idcoq;  Epifco- 
pus  non  uult  fcpeliriin  ali^ua  ccclcfia^ 

quo 


u  -       ■  ■ 
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C1UO  cafu  non  ftat  per  harrcdem  (cd  ip-  J 
fum  teftatorcm,numcjui<l<lcficiet  h«-) 
rcs  conditionc?Rcfp.quod  non,  iedc6. 
ditio  habebitur  pro  impleta.  ita  tencc 
Bal.d.l.  I.  &fcquuntur  Dod.  vtdicit 
Alcx.ibi  in  fi  &  laf.num.  g.&cff  ifta  fit 
comunisopinio  tcftaturFeman.Vafci. 
decotro.ilUift  itb.)'cap.p}.nu.  10. 

Qiuifio    XXV IL 

Usres  inflitutus  fub  conditione ,  an  alitjuo 
iuris  remedio  pcfiit  pendente  conditione 
b£reditatem  conJetjui.n»  \  •  (nu.  z, 

Quidfmnus  pure  aUer  fub  conditione  inSU 
iutus.nu.2.  ^ 

QV^ro  iuxta  pr£di6ca,nuquid  h^res 
^vniucrfalitcr  inftitutus  fub  codi- 
tionc,potcrit  aliquo  rcmcdio  cofcqui, 
hxrcditatcm  pcndcntcconditionc,  ita 
ut  fi  exiftat  conditio  rciincat  ipfc ,  fin 
dcficiat,illi  qui  alias  fucccdcrc  dcbct  rc 
ftiiuat  ?  Rcfp.  Dixi  fupra  §.  bonorum 
poffcsfio ,  q.  5 .  num.  7. 

Scd  quid  fi  unus  purc  fit  inftitutus^ 
alicr  fub  condiiionc,quis  pcndcntc  co- 
dttionchabebit  ha:rcditatcm?Rtfpon. 
Dixi  fupra  d  $.bonoru  pofleslio,q.2  8. 

Qmjito  XXVIII. 

Jn  inflitutione  retiutruntur  tria  tempora  ha-  i 

bilia,n.  j.&anin  hxrede  fuoj  nu.  2 . 
Qwd  in  inflitutionibus  conditiotulibus.n.  j . 

I  'TTVfcisut  inftitutio  cffcdu  habeat 
JL  rcquiri  triatcpora  habilia,  fcilicet 
tcpus  quo  fit  tcftm,ut  conftcr,  &  tcpus 
mortis  tcftantis  utconfirmetur,&  tcm 
pusquoaditurhercditas,$.incxtrancts 
inftit.de  h^rcd.quaht.Et  procedit  oui 

a  dc  dc  plano  in  inftitutionibus  puris  n^ 
rcdc  c^tranco  inftituto:his.n.  tcmpori 
bus  oportct  hxrcdcm  cxtraneum  capa- 
ccm  cfFcjfccus  in  harrcdc  fuo,  quia  fuf- 
ficitmt  duo  tcpora,tcpus  fcilicet  tcfta- 
mcti  &  mortis  teftatoris,  quoniam  ip- 
(b  turc  ftatim  fit  hxres,  ut  dixi  fupra  §, 
h^rcditas,  q.  2.  DUtn.6. 


Sedquidin  inftitutionfbus  codhlo* 
nalibus?  Refp.  quodnon  requirantur 
tria  tcpora  haDilia,fcd  fufRcit  capacitas 
teporc  cxiftetis  coditionis.  ita  eft  cois 
opi.utteftatur  Alex.i.  a.  ft.  deuulg.n. 
11 .  l.  cjctera  in  prin.  C.  dc  leg.  1 .  Polit, 
trad.fubftit.pupil.n.  Ji,  cu  feq.Fran. 
Ripa  d.l. i .&  Soc.ibid.  Vafq.  dc  fucceC 
progref.$.t.lib.2.n.a9.licct  ipfccotra- 
riu  tcncat,faciut  q  dixi  fiipraq.i7.n.t4, 

Sccus  tn  cft  in  Icgatis,na  fi  pura  fint 
infpicitur  tcpns  mortis,  q,a  ftattm  a  te- 
porc  mortis  cedut  ,  &  dominium  ipfo 
iurctranfitin  legatarium,  utdixi  fu- 
pra^.lcgatum  Sin  conditionalc,infpici 
tur  tcmpus  cxiftcniis  conditionis.  ita 
coitcr  tencri  dicit  lo.  Sncidevvein  §.  in 
cxttancis  dc  h|Tcd.qualit  &  diri-er.n.^, 

Qu^fiw  XX/ X. 

Sf^  MM,A  RJ^. 
Jtn  erroruitiet  ir.flitutionem  comnujfusper 

T^otarium.nu.i, 
Error  in  nomine  proprio  teflatoris  an  uitiet 

infiitutiomm.num.  2. 
Error  m  perfona  infiituti  uelrci  curpore,  m 

>itiet  inflitutionem  .nu.}. 
Errorin  tjuaUtate  infiitutinatwaLiHel  cim- 

li,an  wtiettnum,^ 
J>e{imatum  fieri  quando  non  fit,intelligititr 

per  errore  umijjum,&  qujdo  uitratM.^, 
Va:ro,an  error  vitietinftitiitione? 
V^^Rcfp.Inhacq.c6(iderandi  &  di 
fttngucndi  funt  aliquot  cafus:  Primus 
cafus  cft,qn  aliquid  circa  iftitutioncm 
uel  alias  omifTuni  cft  |>  crrore  noiarij, 
ut  fi  notarius  fcripto  nominc  proprio 
oinifit  hcrcs  cftu,probatocriorc,non 
uitiatur inftitutio.tex. I  crrorc,C,  dctc 
ftam.&  ibi  dicu  hanc cflc niagis^om. 
opi.Aicx.n.6.Et  li  agitur  dc  probanda 
fubftantia (eu  uoluntatctcftatoris  omif 
fa  crrorc  notarij,ad  probandu  errorcm 
requirunturfeptcm  icftcsin  icftamcn 
to,  i  codicillis  quinq;.Sin  .iCu  agitur  dc 
^banda  qualitatc  aliqua,  fufficiut  duo 
tcftes.ita  cft  glo.not.I.  h^rcdcs  palam^ 
ucib.poflCj(f.dc  lcftam.docct  Bar.I.  cu 

pro 


Liber.§,Infl:itutIo. 


proponebatur,fF.dc  lcg.».  &  fj>  harc  di- 
ftindio  fit  vcra  &  coitcrapprobata  te- 
ftaturIaCl.crrorc,n.7.C.actcftamcnt, 

Scciinduscafuscft  j  quando  tcftator 
crraiiit  in  nominc  fuo  proprio  uitiatur 
inftitutio^quia  talis  crror  oftcdit  fatui 
tatc^tta  tcnct  Bar.l.cum  in  libcris,C.dc 
ha:rcd.inftit.&  ibi  dicit  hanc  cfTc  com- 
muncm  opinioncm  Alcx.&  laf  nu.  x. 

Tcrtiuscafus  cft.quando  tcftator  cr- 
rauicin  ipdus  pcrfbnarinftituti  vcl  rci 
corpore.inutiliscft  ifticutioj.fi  in  no- 
minc,  ibi  omncsC.  dctcftam.  &  hoc 
non  habct  diibium. 

Qiiartus  cafus  cft:quando  crror  a  tc- 
ftatorc  commiffus  cft  in  tjualiiatc  infti 
tuti  naturali  ucl  ciuili,dc(ignante  cau- 
Cim  finalcm,p|>  quam  fuic  ino(us  ad  in 
ftitiicndum,crror  vitiat  inftitutioncm. 
tcx.l.ncc];  profes(io,C.dc  tcfta,&  tcnet 
glo.Azo.l.  camqiiam,C.  Je  Hdeicom. 
cuius  didum  noii  habcc  contradidore* 
vt  tcftatur  Dcc.conf  i  yd.pro  quo  ct  di 
cic  fciudicaturnm,cxc|iro  iotradiccnte 
habcc  ncminc.&octollic  lafconf.ii/, 
n.io.vol.^.quos  rcfcrt  Marzar.  conH. 
57.n.20.Idco^;  (i  tcftator  pcr  crrorcm 
inftituat,quc  hliu  fuum  ucl  agnatu  pu- 
tabat,non  uatcc inftitutio.haC dicit cf* 
iecom.opi  laf  d  l.cam,n.r6.  Fcrnand. 
Vafqui.dccotroucr.illuftr.lib.j.c.  loa. 
n  4.Em.i.a  Cofta  c.fi  patcr,vcrb.vxorc, 
u.id.dc  tcftam.in  6.  Ec  hoc  cafu  harrc- 
ditas  inftituto  rclida  non  applicatur 
fifco,fcd  vcnicniibus  ab  intcftatodcfcr 
tur,ijs  vcrodcilcicnt'ibus  fifco.  ita  tc- 
nct  glo.d.l.fi  patcr,C.dchjrcd.infti.& 
ibi  fcquimr  Bar.&  hanccllccom.  opi. 
dicit  ibi  laf.n.i  o.£ma.aCofta  d.vcrb. 
uxorc,n.  i  d.quod  nota  ad  Rcg.  qu^  ha 
bctc^uod  harrcditas  qu^alicui  tanc^ua 
indignoaufcrtur.applicacur  (ifco,  nain 
illa  rcg.proccdic  qh  indi^nitas  procc- 
ditculpa  hacrcdis  Sccush  pcrrorcm  te 
ftatoris  vt  hic.  ita  omnes  rcncrc  dicit 
jbid.Iaf.Eman.a  Cofta  ubi  fupran.i^. 

C^incus  cafus^  qn  ccftatoi  ab  inicio 


207 

in  prarparationctcftandi  dcftinauit  ca 
ditionc  ucl  quidaliud  in  ipfa  inftitutio 
nc  infcrcrc,poftca  p  crrorc  illud  omit- 
titur,tuc  uitiatur  inliitutio:  fccus  fi  an- 
tca  tcftator  non  dcftinauitjlicct  poftc^j 
fubicccrit,&  dcclarationcuoluntatis  (i 
bi  rcfcruauit,()uia  tunc  no  uitiatur.it« 
tcnct  Bar.l.(iuotics,$.tantundcm,fF  dc 
hxrcd.inftic.Alcx.l.ii  tcftamcntu,  n.j* 
C.dcinftit.  &fubftit.  &quod  cu  Bar, 
tranfcunt  magis  c6itcrDo(^.  tcftaiur 
Soc.iun.I.ita  ftipulatus^n.yo.ff  dc  vcr» 
obLRatio  cft,cjuia  primo  cafu  dcftina- 
uit  faccrc  inftitutioncm  conditionale^ 
.  auod  poftcanon  fccit,&  itacrrauitia 
(ubftatia  inftitu^tionis.In  fccudo  ucro 
no  dcftinauit,&  in  fubf^atianon  crra 
uit,&  inftitutiop  fc  cft  cxprcfla  &  pfc 
^,&  circa accidcns  illud  potuit  parni'* 
tcrc,ucl  faltcm  crror  in  co  comiflus  in 
ftitutionc  non  dcbct  uitiarc.ita  ^ccdic 
tex.l.2.ff.deh^rcd.inftit.&  dicit  magis 
com.Do<5t.opi.Alcx.I.fi  tcftamcntu^n. 
5  .C.dc  inftit.&  fubfti.Lud.  Zunt.  coC 
pro  uxorc,n.a68.2.cafii,  c^uoscafuses 
rcccptifl"  Dod.  opi.  cxccptos  aflcrit 
fub.n.jo.£c  h^cin  pracfcntia  fufficiat« 

§.Subll:itutlo. 

AEC  fibJlitMtionum 
mdteriA  Jubtilis  efi 
propter  tcxtUHm 
flttudirum ,  verboru 
irnerpretationem  nec 
nonuoluntatis  quaJltomm&  deci" 
ponum  diuerjttatem :  Scd  jHbiilttdm 
temvincitvtilitas^vt  omnes  inter^ 
pretes  Jeje  in  magnis  haredttatibus 
vjupercepijp  fatentur:(jrCuma,  ex 
fire  Baldi  audiuijfe  refert^  e^uodex 
hacmaterialucratusjuit  plujquam 
quindecim  milia  ducatorum»^art 

fccopede  tranjeunda  non  efi» 

Qujftio 
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Qvidfit  fiMittttto. 

QViro  inprimls  qiiid  fit  fubftitu 
tio?Ri  (p  Subftitutionis  nomc 
latisfimc  patct,in  gencrc  igitur  dcfini- 
/tur,  cjuod  fit  in  altcrius  locu  rcpofitio, 
In  fpecie  vcro,  qunuis  uarix  a  Doftori 
bus  adfcratur  dcfinition«,hanc  tn  prj 
cipua  tradunt,quod  fiibftitutio  fit  quf 
Hbct  fccunda  inftituiio^uthor  fuit  Ac 
curfl.i  ff.dcvul.&  pup.&  rccj.tur  Bar. 
&magis  coitcr  Dodorcs,ibi;&  pasfim 
alibi  ut  tcftaiurSapia.rub.C.dc  imp.& 
alijs  fub  nu.  •'.Cig.l.  p.ccibus,n.  j.  C. 
cod.quc  rcfcrt  Sfort.Odd.  in  ^rad.co- 
pendiofarjin  prxlud.par.i  q.i.  &  quod 
cum  ca  tranfcunt  Dodl  magis  coiter  di 
cit Soc.iun.I.Ccnturio,n. i.ff.  dcuulg. 
&hac  com.  cflcreftatur  Anto.  Fumc. 
traftfub.n.  i  .quamuis  ca  improbci.Et 
nota  quodIiccttcrtio,quarto,uci  ultc- 
riori  gradu  ficri  posfii  fubftitutio  ,  tn 
omncs,fiuc  fit  tcrtia  fiucquarta  ucl  ul- 
tcriorprartcr  prima,dicutur  fcciida^  ita 
tcnct  glo.d.rub.&  Ooftorcs  coitcrut 
dicicSfortiaOddo  d  q. i.oppof.2. 

QuMo.  II. 

Sy  MM^H^ir  M. 
»An  fitblitt4tfo  ftt  proprie  inflitutto. 

QVxro,an  fubftitutio  fit  propric 
inftitutio?Rcfp.diucrfaf  funt  Do 
^orum  fcntcntiar,Bar.l.mulicr,J.fi.rf. 
dccondit  inftir  icnci,qu6d  fic,  qucno 
nulli  alij  fcquuntur,&  patet  cx  cfcfini- 
tionc,ubi  ucrbum  inftitutionis  poni- 
tur  raqunm  fpccics,undcfiicccdit  Rcg. 
tpod  omnii  fpccics  cft  proprie  ficut  gc 
nus  Svd  coiuiarium  quod  fcilicct  initi 
«utiotam  dirc^ta,quam  obliquanofit 
proprie  inftitutio  tcncnt  DoCiorcs  c6 
munirer,ur  tcftaturSapia.d  riib.  C.de 
impub.& ulijs  fub.n.6  Fran.Rlp.l.i.n^ 
a  lt.de  uulg.&pup.  qucm  rcfcrt  Lu4t 


Zunt.conf.pro  uxore,n.7j  j.&com.dI 
cit  opi.Bcllo.fupput.Iib.  c.  ip.  Quia 
fubfticutio  non  cft  fimpliciter  inftitu- 
tio^fcd  fccudaj&  cft  tantum  coditioni 
lis  inftitutio .  Vera  uidctur  rc(blutio 
quod  uerbum  inftitiitio  poteftcapiin 
gcncrc,&  lunc  dicitur  propric  inftitu 
tio.ita  cft  glo  1  fi  patcr  filio  ,ft'.  eod.& 
ibi  tencntocs,ut  idcmSapia.teftaturd. 
loco,itc  capitur  fubftitutio  in  (^ccic^&L 
tucpropriein  primogradu  vcrificatur. 

Qu.^Jlio  IIL 

SVMMA\}jt, 
QHOtttplex  ftt  fubflrtutio  nti.  i . 
.Anfidetchnu/fa^ia  fit  fipriefub/Iitutio.H,!, 
Qitin^-t  sit  Ipeaes  dtreCix  Jub/iitutionis.n»^ . 

I  ^*^V«ro  quotuplcx  fit  fubftitutio? 
Rcfp.  Principalis  fubftitutionu 
diuifio  cft,  quod  alia  fit  obliqua  fcu  fi- 
dcicommi(raria,alia  dircfta.  Obliqua  c 

{►crquam  accipitur  manu  alrcriu$,uide 
icct  h^rcdis  inftiiuti,  qtii  ad  illam  fiib 
ftiruto Tcftitu^ndam  rogatus  ud  luirus 
c<l.Dirc6ta  cft  pcr  quani  acc^ipitur  hac 
rcdiras  tcilatons  no  alrcrius.  ita  tradit 
glo.rub  iF.dc  uulg.&  pup.  &4bomni- 
Diis  coitor  rcccptacft  ut  tcftaturSfort. 
OJd  d.rrod.par.i.q.^.&  luftiorcmac 
ucriorcin  dicit  Suarc?:  addit.aJ  Gomc. 
uaria.rcfolut  Tom.  i  .cap.  ^..i)u.i6. 
t  Scd  controucri  folct ,  an  iftadiuifio 
conucniat  fupradidtxdefinitioni  fub- 
ftirutionis,ita  ut  utrunqucnicinbrum 
comprchcndat,&  obliqua  fiuc  fidcico- 
miflaria  fubftitutio  proprjcdicaiurfub 
ftitutioPRcfp.Hjcc  quxftio  adco  dubia 
cft,uc  uix  dctcrminari  posfir,  quar  fcu- 
tentia  hodie  comuuior  fir.  Namq;  ncr 
gatitiam  partcm,quod  impropric  iSi.  lar 
go  modo  fit  fiibftitutio  fcreomiics  te- 
ncnt  d.rub.C.dcimp  &alij6  .& 
hanc  in  e(fe(5tu  com.  c(lc  duit  i>ccius 
ibiSapia  numc.  i laf.  rub.,C.  (itin- 
ftit. communcm  quoquc  nunKro,  & 

autiiori- 
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am1iontate&ab«anon  cffc  rcccdcn- 
<lum,attcft.itur  Cagn,  d.l  prccibus,  n. 
50,Gribal.l  Gallus^$  Et  quid  fi  tantu, 
vcrf.brcuiter  vcra  &  communis,Ripa 
d.rubr.tf.dcvulg.&  pupi.nu.^.Soc.Iu. 
Lccnturio.nu.^  I, 

Contrariam  partcmqtlCKl  fidcicont 
miffaria  ctiam  propric  fit  fiibftitutio  , 
&  appclbtionc  fubftitutionisgcncra- 
tim  mmpt^comprchcndatur  tcnct  A- 
lcx.d.rub.  C.dcimpub.& alijs  fubfti. 
fccundum  hancopinionctn  confuluit 
Soc.conn.128.cut  fubfcripferunt  ocs 
illuftrcs  Doft,Italiaj  numcro  plufqua 
20.  vt  rcfcrt  Sfor.  Odd,  d.  trad.  com- 
pcnd,q.5.diccns  hanc opinioncm ho- 
dic  ciTc  magis  communcm  quam  ctia 
fcquiiur  Fern.Vafq.de  fucccf.progrcf. 
$.1  i.n.i.Etper  totum.Paul.Lcon.  co- 
piofisnmc  traiflansin  prxlud.  fubfti, 
num.  Ss.cum  plurib.fccj.cjuod  facitad 
q.an  ftatutum  difponcns  circafubfti- 
tionemhabeat  locum  in  fidcicommi^ 
fo,de  quo  dixi  alibi. 

Porro  dircda  fubftitutio  quamuis 
alij  alitcr  diuidant,tame  communitcr 
in  quinque  fpccies  fccatur,viputa  vul- 
garcm,pupillarcm,  cxcmplarcm,brcui 
loquam  fiuc  rcciprocam  &compcndio 
(am.vttcftatur  Fume.  trad.  fubfti.  in 
prin.nu.d.Sfor.Odd.d.trac.compcnd. 
inpra:lud.par. i.q.^.in  fi.  &  hanc  cfTc 
communcm  dodrina  allcrit  author  ar 
tis  notariatus  Tom.  i  .ti  dc  fubft i.c. 
vcrf  funtautcm  fubfti,quinq;  (pccics. 

Qu.tpo  ////. 

- — '  9^  MM^B^l^* 

Subfliintioncs  fiunt  perbis  dire^is,  obliqHis 

&  cqmmt*mbt4S.nu.  i . 
Dhe^lA  dupliCia'jMnt,nu.2; ' 
Qhl/qHU qux  fint.m-^* 
Communia  qM.  nu.^, 
yerba  comnmnia  ft  adieBufunt  tcrba  (  eo 

ipfo )  dtreQujti  babent  fenjm/iu»  j . 


idm  fi  dicatur(pleno  iure)nu.6. 
Jdem  ft  d'catur(totaliter)nu.7. 
Qufdfi  dicatur  omniabonamea.nM.S. 
yerba  prolata  in  perfona  tefiatoris  etiamfi 
oblujua  junt^direilu  babent  finfum.n.p» 

I  /^Varroquotuplicibusverbls  fiant 
V^fubftituiioncs?Rcfp.  fubftitutio 
ncs  ficri  vcrbis  triplicib^^dircdis,  obli 
<juis&  c6ibus.Dirc(5ta  funtcxquibus 
^s  propria  manu  abfq,  aitcrius  rcftitu 
tionecapercposfit  Bar.I.ccnturio,  nu. 
4 ).  flF.  de vulg.  &  cii  co  tranfcut  Dodt, 
coitcrvt  tcftaturSoc.iu.  ibi  nu.  ^27. 
Ripa  lyp.Galia.nu.^oi.Cacciolup.n. 
p6. Didac.Coua.c.Rainutius,$.p.  nu. 

4.  vcrf.c6ia.Capra  trac.fiibfti.^.fpecie» 
11.24.Et  h^c  dupiicia  funt,ciuUia  &  no 
ciuiIia,Ciuiliafunt  dircda  q  cxl.  12% 
tab.de(ccndunt,nonciuilia  quar  mori 
bus  introduda,ita  diftinguit  Bar.  d.I. 
ccnturio,n.i  ^.qua  diftindionc  dicic 
c6cm  ibi  Rip.nu.7 1  .Ema.  a  Cofta c.ft 
patcr,verb.morerctur.nu.  i^.Vafq.  dc 
(ucccf.progrcf  1 1  .nu.;  1.  Scd  ca  plu 
rcs  ali j  rcprobant  &  c6itcr  rcprobart 
maximc  quoad  cffc(5tum  dicit  Soc.  lu, 
ibinu.20  j.idcmfirmat  laf.l.prccibus, 
n.p.Coua.d.cRainutius,^.^  .n.^.dicfs 
nulloiurc^bari,&frcquentisfimo  c6 
fcnfu  Bar.diftin^tionem  rcprobari. 

^  Obltqua  funtqux  dcfuinatura  (i« 
gnificant,vt  quis  capiat  dc manu  altc- 
rius;dicuntur&  prarcaria  fiue  indirc- 
da,quiadire&is  contraria. 

4  Communia  funt  qua;  dcfua  natura 
vtraq;fiibft(tutioniadaptari  poffunt , 
vt  tam  dc  fua  manu  quam  altcrius  ca<« 
pcrcposfit  gl.cft  communitcr  rccepta 
dJ.prarcibus,&  d.l.ccturio,yt  tcftatur 
Couar.d.^.p.num.^.verf.communia. 

j  £t  hoc  vcrum  eft  nifi  eiufinodi  vcrbo 
adicdum  ficaliud  dcnotans  diicdam 
inftitutioncm,tunc.n.taliavcrba  coin 
niuniadirc(^a  cenfintur,vtco  ipfodc- 
ueniat,ita  tcnet  Bal.l.fi.nu.  i  ^.C.dc  S. 

5.  ccclc.&  fcquuntur  Dodo.coitcr  vc 

O  tc- 
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tcftatur  Sfor.  Oddo  trada.  compcnd. 
par.  f .art. i.vcrf.  rctcnta communi. 

6  Idcmeftin  vcrbo^plcno  iurc)& 
hanc  dicitjcffc  communcm  opinionem 
O  Jd.d.Ioco,vcrf.p  qux  cco  tcneo.hac 
communcm  fniam  Soc.d.l.ceturio^nu. 

.diccns  quod  nouisfimi  fcquucur. 

7  Idc  vcrbuCtotaIitcr)operatur  Bar.d. 
I.ccnturio,nu.a7.&  ibi  hanc  dicit  c6- 
muiteefteopininncmGaliau.n.  518. 

S  Scd  quid  fi  dixcrit  tcftator  (  omnia 
bona  mea)An  tunc  verba  communia 
dcbcbuntccnfcri  dircda?Refp.  quod 
fic.iia  tcnetBar.d.I.ccnturio,  nu  17. 
Et  harc  opinio  communitcr  rcccpta  eft 
vt  dicit  Sfor  Oddo  d.par.  5  .art.  i . vcrfl 
cu.^.addc. 

p  Pr^  difta  dc  vcrbis  dircdis,obhqui$ 
&communibusintcIIigc  vtprocedant 
qfi  prolata funt.ibfoIute,  itavtnccad 
inftitutum  ncc  fubftitutum  dirigatur. 
.  Cftcrum  fi  vcrbaprolatafunt  in  pcrfo 
na  tcftatoris  etiam  fi  abiolutcpoiita  cf 
fcnt  mcrc  obIiqua,tamcn  fcnUim  hnt 
dircftum,vtqn  Titius  decclTcrithxrc 
diratcm  mcam  rcftituoCaio,itatcnct 
Bar4d.l.centurio,nu.4^.  &  fcquuntur 
magis  coitcr  Dod.vt  tcftaturSfor.Od 
do  iraft.compcn.par.  s  .q.  x  .ar.  i .  vcrf. 
primu^eft,  quiaita  tcftatoripft  facit, 
ncc  difponit  vt  alius  faciat. 

Quandovcro  verba  etiam  dircfta 
prolata  funtin  pcr(bnaha;rcdis,  vt  fa- 
ciat  haercdcm  Titium,  fcnfum  habent 
obIiquum,quia  tcftator  vult  vtalius  fa 
ciat.vt  voluit  Bar.  d.  loco ,  &  quod  ita 
omncs  tcncntdicit  Sfor.Oddo  d.  loco 
▼crf  fccundus,&  fubdit  quod  hoc  non 
habct  dubitationem. 

Itcmdic  fupradiftaprocedcrequa- 
dotaleverbum  abfolutcprolatum  ad- 
ic&um  eft  vniucrHtati  bonorum. 

Quando  vcro  verba  abfolutc  pofita 
necconcepta  vcl  inperfbna  tcftatoris 
rel  hatredis,  vt  deucniat,  reftituatur  , 
fit,&c.funt  adiunda  rei  alicui  ccrtac 
alio  TniucrfuU  cohcrcde^Ycl  fubftituto 


dato,nunquam  habent  dircftum  fcn- 
fum,fcd  fcmpcrcruntobliqua  ,ita  tc- 
nct  Bar.d.I.ccnturio,  n.  48.  vt  reftatur 
Sfor.Oddod.Ioco  vcrfprimus  cft,dn- 
modo  non  fii  vcrbum  dircftum  ciuilc, 
quia  tunc  adic<ftum  ccrtc  rci  non  dato 
alio  coharrcdcvniucrlali  fcnftim  dirc- 
^um  habctjBar.d  I  ccnturio,nu.  18. 
&  fcquuntur  Do«5^o.c6itcr  vt  lettatur 
Rip.ibin  p^.dixiinfra  dc  copcdiofa. 

Qu^Jfio  V. 
svMa 

InfiitHtio  wtbum  direfium  tfl.nu.  i . 
Vcrbum bares  efio  dneSum  e/i  nu.i» 
^ccipiat  direilum  eft  nu.^. 
Verbumaccrefcat  direSlum  efi.nu, 
Verbum  capiat  direflum  efi.nu.  5 . 
yerbum  domnusefio  direflume(i.nu.6, 
Verbum  reuertaturdneflum  efi.nu.  7, 
Verbum  moiiaturdrredum efi  nu.  8. 
Verbumcompetat  commune  efl.nu.^. 
Verbum  deuernat  commune  eR  nu.  ro. 
^ erbum  deuoluatttr commune esi.  nu,ii.  ^ 
Vtrbumijabeatcommuneefi.nu.i  2. 
Verbum pertmeat  cornmune  efl.nu. l^. 
Verbum  perueniat  commune  efl  nu,  1 4 
Verbum  potiatw  commune  cfl.nu.  i  y . 
Verbumreimquo  commune  efl.nu.  1 6. 
Verbum  remaneat  commune  efl.  n«»  17. 
Verbumfubflituo  commune  eji.nu.  1 8»/»» 

tariu.\9. 
Vcrbumfuccedat  commune  cfi,nu.io. 
Verbum  yeniat  commune  efi.nu.  2 1 . 
Verbum  detur  obliquum  ed.nu.  2  2. 
Verbum  lego  obUquum  efl,nu.  x^» 
Vtrbum  reflituat  obliquum  efi  ntf.24. 
Ijmita  mflfuera  adieSum  d.rttljl  Jubflitu- 

tiomexprejffjiu.i^', 

Dlftum  cft  dc  dircdis,  obliauis,  & 
commMnibus,in  gcncrc,fcd  in  fpe 
cievidendum  quarfintiftaverba,qua- 
rc  ordine  otixdam  dc  quibus  dubitari 
contincit  fiibijciam,&  primum  ciuilia. 
I      Vcrbum  inftituo  cft  vcrbum  di- 
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rcftum  &  ciuilcjita  tenct  Bar.d.  I.ccn- 
turio,n.47.hactcftatur  cflccoem  opi- 
niorteSoc.l. i.col.i.  flf.  dcvulg.Calia. 
d.l.centurio.nu. 5  lo. 

t  Vcrbum  harresefto,dirc<5lum  cft&  ci 
uiic^ica  icnct  gl.l.prccibus,verb.harrc. 
C.d  impu.&  alijs  fubfti.hac  dicit  ce  c6 
muncm  opinioncm  Caliau.d.l.ccntu- 
rio^nu.j;  lo.Sfor.Oddod.tradLcompe 
diofic  par.  5  .art.  i  .verb.harres  cfto. 

j  Vcrbu  accipiat  dirc<5lum  cft,ita  tcnct 
Bar.d.l.ccnturio^nu.  1 9.  &  q»  fcrc  ocs 
Doc.ita  tcncnt  dicit  Sfor.Odd.d.  loco 
vcrbo accipiat,^uis  ipfccoccxiftimet. 

^  Vcrbum  accrcfcat  dircdum  cft,  ita 
vuli  Bar.d.l.ccnrurio,n. 5  J.&  ibi  Rip. 
dicit  hanc  eife  cocm  opinioncm  num. 
IP5.&  ncmincm  rcpcrirc  {l  ?diccntc 
dicitTira<j.l.n  vnqua  ucro  rcucrtatur, 
nu.io/.Stor.Odd.d  locojvcrb.  accrc- 
fcatjlicct  dubitet  &inpudo  iuris  hoc 
verbu  mcrcc6cc(re  vcrius  cxiftimcc. 

5  Vcrbum  capiat  dircdum  cft/ta  tc- 
ncnt  omncs  vt  dicit  Sfor.  Oddo  d.  lo- 
co^ucrb.  capiat. 

6  Vcrbum  Dominus  cfto  direftum 
cft,ita  tcnct  Bjl.d.I.fi.C.dcSS.cccIcf. 
&  cjuod  iia  omnc5  tcncnt  dicit  Fran.c. 
£  patcr,dc  tcfta.in  6.  vcrf  fccundo  cft 
vcrbum  Oominus  Caliau.d.l.  ccntu- 
rio,  n .  j  o  8  .C  uli,  B  cn  e.cRa  i  n  u  ti* ,  vcrb. 
fuccedcrct,n.i  i.Sfor.Odd.d.trac. c6- 
pcnd.par.^.ar.  I  .vcrb  Dominus  cfto. 

y  Vcrbum  rcucrtatur  dircdii  cft  ,  ita 
tcnct  lo.Andr  c.fi  patcr.dc  tcfta.in.6. 
&  ica  fcrc  omncs  fcquatur  dicit  Sfor. 
Odd.d.ar.  j  .vcrb.rcucrtatur,  quamuis 
nonnulli  alij  contrarium  vclint.&  hac 
dicitcllc  cocni  fnjamCaiia.d.l.ccntu- 
rio,nu.5  2  8.fcd  primam  fcquor. 

S  Vcrbum  moriaturdirc^tiim  cft,ita 
tcncr  Bar.d.l.ccnturio,uu.56.&  hanc 
ee  magis  cocm  opi  dicit  ibi  Rip.n.rp^. 
Calia.col.i  i  j.Coua.d.c.R.iinutius,^. 
5.n.  5.g.tn  it.n  Bar.opinioncm  no  clfe 
rcccptam  cxiftiinat  Sfor.Odd.d.ar,  i. 
Tcilwmorucur^ma.a  Cofta  c.fi  patcr, 
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vcrb.morcrctur,nu.r  r.Scd  contrariii 
tcnet  Ang  d.l.ccnturio,nu.5.&  ?f  vc- 
rius.^a  ciufinodi  verba  q  Bar.  dirc<^a, 
no  ciuilia  appcllat,nihildiffcrutac6i- 
bus  incflfcdu  quoad  hoCj<j>obIiquaii 
pos(int,tu  tcnc  c6cm  p  ca  q  dixi  fup. 

9  Vcrbum  competat  communc  cft, 
itatcnct  Ang.fibi  contrarius  l.prcci- 
bus,n.i  i.C.dcimpub.&  alijs  fubfti.& 
hacdicitc(rcc6cm  o»m  Sfor  Odd.trac. 
c6pcnd.d.par.4.ar.  I.  vcrb.  compctat. 

10  Vcrbum  dcucniat  c6e  cft.iutcnct 
Bal.d.I.fi.n.  1 7.C.dc  S.S.cccle.&  hanc 
dicit  cffc c6cm  opi. Alcx.confi. 5 7.nu. 
i.voI.i.Arc  &  GaIi.d.I.ceturio,n.5i5, 
Sfor.Odd.d.ar. ;  .verb.dcucniat. 

1 1  Vcrbumdcuoluaturc6ccft,itatenet 
Bar.l.2.flF.deaIim.&  cibar.lcga.&  hanc 
dicut  cffc  c6cm  opi.Rip.Soc.Iu.&  Ca 
liau.nu  5j4.d.I.ccnturio,nu.  54.  quia 
fui  natura  tam  fcnfui  dircdo,^  obli- 
quo  applicabilccft. 

12  Verbu  habcat  cft  c6c,ita  tenct  Bar. 
d.I.ccnturio,n.  jo.hac  dicit  cfTe  c6em 
opinioncArc.nu.i  p.Rjp.n.i^o.Cali. 
n.  5 1 1  .Sfor.Odd.d.ar.  1 .  vcrb.  habcat. 

Vcrbum  pcrtincat  communc  cft  , 
ita  tcnei  Bar.d.l,centurio,nu.i9.&  hac 
dicitibiconimuncm  opinionem  Dcc. 
&  ibiCaIia.nu.  5  ip.&omncs  itatcne 
rcfirmat  Soc  lu  nu.j  j8.&  commuuc 
opi.attcftatur  Cur.Iu.LIicct,  nu.4.  C. 
dc  padt.&  harc  vcrior  cft,quamuis  con 
trarium  tcncat  Bal.d.I.licet. 
14     Vcrbum  pcrucniat  communccft, 
ita  icnct  Bar.d.l,ccncurio,numc.4S.& 
hanccommuncm  oinnium  cffc  fcntcn 
tiam  dicitlaf  ibi,&  Rip.Arc.&  Coiia. 
nu.51d.S0c  lun.num.^  j  3.&  vcrior^ 
dc iurc affcrunt  Alc.l.pcrueniirc,  n.  5, 
ff.dc  vcrb.fig.  Sfor.Odd.  d.ar.i.vcrb. 
pcrucniat. 

ij    Vcrbumpotiatur  communccft,  ita 
tcnct  Imol.d.l.ccnturio,  nu.  26.  & 
omncs  fcquantur  tcftatur  Tiraq.d.I.  li 
vnquam,vcrb.rcucrtatnr,  nunic.  ico, 
Sfor.Odd.d.ar,  i  .vcrb.potiatur. 

O    2  Vcr- 
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16  Vcrbum  rcKnquo  coccft,  ita  tcnct 
Bar.l.hisvcrbis,nu.j. tf.de  harrcd.  in- 
fti.d.l  ccnturio,nu.  ?  3 .  hanc  dicit  cflc 
cocm  opinioncm  Bcro.d.c.Rainutius, 
numc.5  ^ .  quamuis  ahj  aUtcr  fcntiant. 

17  Vcrbum  rcmancat  comraunc  eft, 
ita  tenct  Bar.  d.l,  ccnturio,nu.  5  r  .& 
ita  dicunt  omnes  tcftatur  Sfor.Odd.d. 
art.  I  .▼crb.rcmancat. 

1 3  Vcrbum  fubftituo  communc  cft  & 
magis  gcncralccjuam  inftitutio  vt  tc- 
nci  Bar.d.l.ccnturio.nu,47.&hanc  cf 
fc communcm  cmnium  fniam  attcfta- 
tur  Ripa  d  JCcnturio.nu.  1  87 .  Galia. 
QU. 5 1 1  .Soc.Iun.  nu.  351.  <jui  inquit 
abhacnonc0c  rcccdcndum  confulcn 
do&  iudicondo.Ncuiz.confi.  16.  au, 
^d.conf  j^.nu.^.Sfor.Oddo.d.art.  t, 
fubftitutio,Soc.conf,  144.C0I.2.V0I.  i . 
Ema.a  Cofta  c.  fi  patcr.  vcrb.  morcre»* 
tur,nu.  I  o.Franc.  nu.6 1  .Gribal.l.Gal- 
lns.$.&  quiJ  fi  tantuni.vcrf  5  .Zaf  in 
tradt.compcndioffjVcrCfupcr  fccundo 
Dida.Couar.c.RainutiuSjj.tj.nu.j.  & 
harc  vcrior,licct  quidcm  alittr  fcniiat; 

ip  Et  hoc  quidcm  proccdii  cjuando  vcr- 
bum  fubftituo  pcr  fc  pofitum  cft  ,  at  h 
dixcrit  icftator,fubftituo  ha;rcdcm,il- 
la  harredis  adicdioctficit  vt  vcrbafint 
cuidcntcr  dircda,ita  tcnctBal.d.Lpre 
cibus,nw.43.&  hancfniam  communi- 
tcr  rcceptam  cflc  tcftatur  Ema.a Cofta 
c.  fi  pat cr,v crb.  inftitucn do,n u m .  1 .  dc 
tcfta  indo. 

jo  Vcrbumfuccedatcoccft,ita  voluit 
Bar.d.l.Ccnturio.nu.5  z.  &eft  tcx.fc- 
cundum  cum  in  d.c.Rainutius,cui  car- 
teri  frequcnti  confcnfu  accclTcrc  vt  ibi 
attcftatur  laf  nu.71.  Ripa  nu.i  92.Ga- 
Liau.nu.5a6.&  Arc.Sfor.Odd.d.art.  r. 
vetb.fucccdat,vcrfi.facit  ctia  pro  hac, 
Panf  conH.  1  S.nu.i  5.par.2.Ema.aCo 
fta  c.li  patcr,ycrb.morcrctur,num.  1 2 . 
Ei  hoc  procedit  etiamfi  vcrbum  fucce- 
datrcfcratur  ad  pcrfonas  honoratas, 
ita  aduerfus  Bald  l.li.C.dcS.S.ccclcf 
tcncut  cominuniccr  Do^orcs  yt  tcfta 


tur  Couar.d.c.RainutiuSj^.p.nu.y. 

21  Vcrbum  vcniatcommune  eft,magis 
communcm  dicitSfor.  Oddo  d.  loco 
verb.vcniat. 

22  Dctur  vcrbuobhcjuum  cft,ita  tenct  * 
Bar.d.l.Ccturio,n.4i  .qa  ncccfTario  fa 
£tualtcri''rcquirit,&  hac  dicit  cc  cocm 
opi.Sfor,  Oddo  d.  art.  r.vcrb. dctur» 

23  Vcrbum  lcgo  obfiquum  cft.itatcnct 
Bar.d.l.Ccnturio,adco  vt  ctiamfi  adtj 
ciatur  vniuerfitati  bonorum  non  traha 
tur  addirc^tum.  &hanc  communctn 
cflc  opinioncm  tcftatur  Bcro  d.c.  Rai- 
outius,nu.  j4.S0c.Iun.rnb.ff.dc  lcg.  r. 
nu.87.Sfor  Oddo.d.trad.art.i.  vcrb. 
k:qo,&  dixi  fupra  $.inftitutio,q. 

24  Vcrbum  rcftiiuat  obliqiium  cft  Ut 
uoluit  Bar.d.l.Ccnturio,B.4 J.&  quod 
ha  tencnt  ibi  &  pasfim  omncs  dick 
Sfort.Odd.d.art.  i  .vcrb.rcftituat. 

25  Quodintclligc  dummodo  non  fit 
adicdum  dircdtarftibftitutioni  cxprcf- 
fa:,vt  fi  hacrcs  non  crit,rcftituatTitio^ 
i^uia.tunc  nudum  faltcm  faif^um  dcn» 
tat  non  aUquam  iuris  rcftitutione  ,  ica. 
▼oluit  Bar.l.quercbaturinprin.n.^.ft, 
dc  mih.tcfta.&  hac  fentetia  ncmincia 
diflentirc  dicit  Sfor.Oddo  d.loco, 

Qu^io,  VL 

(luid  fit  ift^lgaris fHbBitutio . 

Dlxi  plurcs  cflc  fpccics  dircdar  iu& 
ftitutionis,de  nis  igitur  ordine  vc 
dcbimus,&  primum  devulgari.  Quar- 
ro  quid  fit  vulgaris  fubftitutio?Rcfp.(^ 
vulgaris  fubftitutiocft  fcqucnsinftitu 
tio  dircdaquacoibus  &  abomnibus  fic 
ri  p6t,vi  voluit  Bar.I.  i  .nu.  5  .flf.dc  vul 
ga.&  pupil.fic  diifla  quod  oibus  tam  li» 
bcris  quam  cxtrancis  fiat.&cum  Bar. 
tranfcunt  Do<5torcs?cIiciui  magis  c6- 
inunitcr  vt  dicit  Cagnol.  I.  prccibils, 
nu.  5,  C.  dc  impub.  quamuis  quidatn 

cou- 
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controuertaTit,(cd  non  putohis  inH- 
flendum  ncc  ctum.habct  ditficultatcm 
Ct  rc6tc  intciiigatur  quod  omnibus  & 
ab  ooinibus  Hcri  poslit  dirc&e. 

Qujtjfio  VII. 

SubJlitKtio  ifidgwtts  tripUx^exprc/ptjacita, 
partim  tacita,& partim  exprejja^  nu.  i . 

Exprejja  qu(fUt&  quod  modis  dUatwr»nHi 
z.^.&  4. 

Tacita  qu^  jfit.rtu.  ^  .&  quando  dicatnr  taci 
ta  omnino  &  quando  exprejfa  pcrbtsge" 
neralibus.nu.6. 

iiixta  <j  fu^et  quotupUciter  cvfideratur.n.  7. 

yulgaris  jaCSaincafu  poluntatis  an  &  qh 
trahatur  ad  casu  impotentif.nu.  8.  p.to. 

I  Varro  quotuplex  fit  vulgaris  fub- 
^^ftitutioPRcfjj.gl.in  c  Rainuiius  , 
duphccm  coflituit  cxprdTam  &  tacita. 
Scil.Bar.in  1. 1  .ff.de  vulg.tripliccm  fa- 
cit,exprc{ram,tacita,&  partmi  exprcf- 
fam  partimtacitam.&  ita  mixtam,qui 
djftindioncm  Dod.facilioris  doSri- 
nx  gratia  coiter  fcquuntur  vt  tcftatur 
Ant.Gome.varia.rcfol.Tom.  i .  c.  j  .n. 
lo.quamuis  fubdiuidat.Sfor.Oddo  in 
trad.compcnd.in  prarlud.par.z.q.?. 

a  Exprcfta  dicitur  tribus  modis  in  gc- 
Qcre^in  (pccic,&  in  indiuiduo.Bar.d.l. 
i.&itaomncs  Doc.tcncnt,vt  tcftatur 
idcm  Gomc.d.c,^ .nu.  1  o.  Sfor.  Oddo 
d.q.^.In  gcncrc  dicitur  illa^quarHtver 
bis  gcncrahbus  vt  qujc  continctur  fub 
rccjproca  vd  compcndiofa,&  ha»c  dici 
turcxprcna,quoad  fpccialia,  ita  docct 
Bar.d.l.  I  .nu.8.qucm  coitcr  receprum 
clk  dicit  Franc.Ripa  rub.dc  vuig  &  pu 
pil.fubfti.nu.77.Dida  Coua.c.Rainu- 
«ius,$,4.nu.4  Gome.d.c.ij.nu,  1 2.Fcr 
nan.Vafq.dc fucccf  progrcf  §.i  1.  nu. 
IJ.&  num.z  I  .Ema.  a  Cofta  c.li  patcr, 
verb.obliqua,nu.j.  Quod  liidcclarat 
vtproccd.it  aiQ  rcciproca  ciTct  fpcciali 


ter  collata  in  casu  v  ulgraHs  tm,  vt  q^a  (p 
cialiter  cafus  vulgaris  eet  cxprcfliis»f.dc 
vtcrexvobis  hrs  n6erit,vos  inuiccfub 
Aituo,^a  tuc  diciC  vulgaris  cxprcffa  in 
(pecie,tta  tradit  fiar.l.Lucius^fT  dcvul 
ga.fubfti.&  hanc  dicit  cflc  communc 
opinioncm  Ripa  rub.ft'.eo.n.7p.Sfor» 
Odd.q.  ^  .verf.vndc  limitatur. 

5  In  (pccie  dicitur  cxprc(Ta  quado  fit 
vcrbis  fpccialibus  conucnicntibus  fub 
ftitutioni  vulgari,  vt  inftituo  Titium 
&  n  harrcs  non  crit,Sempronius  fit  has 
rcs,talis.n.rubftitutio  exprcflc  comprc 
hcndit  vulgare  fubftitutione,f  fi  h^rcs 
non  crit,quia  notit  vcl  non  potuit,  fcd 
no  coprchcndit  (ingularitcr  oes  cafut, 

4  Exprefla  lingulariter  1  indiuiduo  dici 
tur,qua;  vnum  cafum  vel  vtrunque  c6 
prehcndtt  nominatim,  vtnnoficeflc 
nzrcs,ucl  fi  hercs  cflc  noluerit  ucl  no 
potucrit  fubftituoCaium,Bar.d.I.  i. 
&  communiter  Dodorcs  uc  dicunt 
Do&  fupra  ailcgati. 

Tacita  uulgaris  dicitur  illa  qua*  cont 
prchendiiurfub  pupillari  exprcfla,  & 
dicituromnino  tacita,  quando  ucrbis 
dngularibus  fub  pupillari  comprchcn 
ditur,ut  f\  filius  mcus  h^Tcs  crit,  &  in 
pupiUari  ziatcdcccflcrit,talcm  fubfti- 
tuo,ita  tenct  Bar.d.l.  1  .&  ocs  fcquun- 
tur,uc  tcftatur  Ripa l.ha;rcdcs,nu. 84. 
Ant.Gomc.d.c.^.nu.i Capratra^ 
fub.uulgar.nu.29.Ema  aCoftac.  fipa 
tcr,ucrb.obliqua,num.  ?  .dc  tcfta.Sfor, 
Oddod.  trad.  compcnd.in  prarlud.q, 
^.ucrflcu.  Tacitaaucem.quiafub  iftis 
ucrbis  &  fi  hxrcs  erit  &  impubes  de- 
ccflcrit,concinccur  quoque  cafus,(i  h^ 
res  non  crit,cx  quo  cnim  tcftator  uo- 
luit,ut  fubfticuius  habcrct  harrcditatc 
■fuam,cafu  quoHlius  habuiflct,fcd  dc 
.ca  tcftari  non  potuiflcc  ,  mulco  magis 
idem  uoluiflc  prarfumitur  cum  Hliue 
non  habuit. 
6  Secus  fl  fafb  flt  omisfls  illis  ucr- 
bis  (  fih^reseric)  Nam  tuncuulgaris 
COQtcaca  fub  pupillari  cric  cxprcfla 
O    5  ucr- 
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verbis  gcneralibus  non  omnino  tacita 
6c  habcbii  cf^cftum  fubftitutioni?  cx- 
prcffi^.iia  tcnet  Bal.l.prccibus,C.dcim 
pub.& hancopinioncm  dicit  frcqucn 
tiori  calculo  rcccptam  Soc.nu.  j5.Alc. 
nu.3 1  .Ripa  d.l.nzrcdcs^nu.S^.qacm 
icfcrt  Dida.Coua.d.c.Rainutius,$. 
nu.5.  Sfort  Oddo  d.q.^.  &  quod  di- 
&utn  Baldi  fcquunturomncs  Modcr- 
ni  teflaturDcci.d.I.precibus^nu.  1  y  .li 
cetipfccontrarium  dcfendcrcconctur 
Scbaft.Sapia.ibi  n»*^  .Cur.Iu.n.  j  7.E- 
ma.  a  Cofta  c.fi  patcr.  vcrb.  ptipillarcSj 
nu.p.licct  compliires  cum  ipfo  contra 
rium  tcncant.Ratio  cft ,  quia  tunc  iila 
¥crbj(fi  in  pupilUri  ^tatc  dcccfTcrit^ 
pntvcriBcari  cx  gcncralitatc  vcrboru 
tamadita  hzrcditatc,quam  non  adita. 

Mixta  fubftitutio  vulgaris  partim  cx 
prcffa  partim  tacita,duplcx  cft,fiuc  da 
piicitcrconfidcratur :  vclquoad  cafus: 
vcl  quoad  vcrba.Quoad  ycrba  ilia  cft, 
Oux  cxprcflacftin  gcncrc,&tacita  in 
ipccic,  &  continctur  in  rcciproca  & 
compcndiofijVt  fupra  diximus.Qupad 
cafuSjdicitur  tacita,  qii  vnus  cafus  cx- 
primitur.Sunt.n.duocafus  fubftitutio 
nis  vulgarisjf  non  adita:  hxrcditatis , 
qui  comprehcnduntur  fub  cxprcfta 
fubftitutioncfi  harrcs  non  crit,f.volun 
tatis  &  impoteti^,  vt  fi  volucrit  vci  no 
potucrit.  Vndefi  tcftator  vnum  casu 
exprcsfitjVt  fi  harrcs  cfrcnolucrit,&  a- 
lius  omifrus  fit ,  tunc  dicitur  vulgaris 

Sartim  cxprclfapartim  tacita,quia  fub 
titutio  ita  conccpra  tacitc  comprehcn 
ditaiium  cafum,f.fi  haercscfTenon  po- 
tuerit,vcl  fi  viuo  teftatore  dcccfrcrit  cx 
iurisdifpofitionc.itatcnct  Bar.  d.l.  i. 
nu.i  3.&  hanc  diuifioncm  dicit  cire  c6 
muncm  Coraflpoft  aditam,nu.8.C. 
dc  impub.&  alijs  fubfti.Sfort.Oddo  d. 
q.^. vcrf.fi  autcm  tcftator.&  coclufio- 
ncm  pr^ di^m  quod  vuigaris  fa^  in 
cafu  voliitacis  trahatur  ad  cafum  impo 
tcnti^,dicit  ciTc  communeopinioncm 
Ripa  dJ.x.nu;8^.Corra£d.l.poft  adi- 


tam.nu.i^.  Guiici.Bcncd.d.c.Rainu- 
tius,vcrb.abfq;  iibcris,n.i5  Rui.l  Gal 
luSj$.&  quid  fi  tantum,nu. 99.(7.  dc  li- 
bcr.&polbhu.Didac.Coua.d.c.Rainu 
tius,$.4.iui  5  .Sfort  Oddo  d.q.  j  .£ma. 
a  Coftad$.&  quidfi  tantum,par.  5. 
nu.  i.cum  plurib.Pau.Lcon.traft.  fub- 
fti.c.  I  .nu.7 1  .Suarczaddi.ad  Gom.  d. 
c.  j  .nu. 2  9  Et  proccdii  fiuc  in  harrcdi- 
tate fiuc in  lcgatis  fiat  fubftitutio,vt  tc 
net  Bar.d.l.  t ,&  quod  cotraria  opinio 
coitcr  damnaturdicit  Rip  ibinu.po. 

3  Inteliigctamcn  prardi6bm  conclu- 
fioncm,vt  proccdat  quando  fubftitu» 
tio  fa^b  cffct  in  vnum  cafum  fub  con- 
ditionc  nccclTariacSecus  fi  fai5ta  fit  fub 
condttione  vol u n taria,vt  fi  filius  non 
uiuo  mc  dcccfTcrit.ita  tcnct  Bar  d.  I.t. 
nu.i4.&  hancclTcc  mmuncm  opinio 
flcm  dicit  Rip.ibi  nu.^^.Ruin.d.  §  & 
quidfi  tantum,nu.4^  Ratiodiucrfita- 
tis  cft,quia  apponcndo  conditioncm 
necdTariam  tcftator  videtur  confidc- 
rafrccftc<ftum,apponcndo  vcro  volun 
tariam,modum  impicndi,  &  idco  codi 
tio  tuncdct  impicriin  formafpccifica. 

p  Itcm  proccdit  qn  fa (9:a  cxicnfionc 
dccafu  adcafum  rcmanct  cadcm  fub* 
ftitutio  tam  1  pcrfona  fubftituti,  quam 
inftituti:Sccus  fi  varietur  pcrfona  in- 
ftituti  ▼ci  fubftituti,ita  tcnct  Bar.d. 
&  qu:d  fi  tanium.qac  fcquuntur  Doc. 
coiterd  i.i  .vt  ibtfateturRipanu.  91. 

I o  Dic  idcm,quando  proptcr  hanc  cx- 
tcnfioncm  cxcludcrctur  pcrfbna  a  jtc- 
ftatorc  magis  dile6ta,qua  fubftitutus  , 
&  harc  diledio  cx  feric  tcftamcnti  con 
ftarct.itadicit  Bar.i.ii  matcr,$.  filium, 
ff.dc  vu!g.  &  communcm  elfc  opinio 
ncm  attcftaturRipa  d.l.  i.n.97-Sforc. 
Oddo  d.q.5.vcrf.hmitatur  fccuodotfi 

Qu.tJtio  VI 11. 

%4nbdrcdis  inftitHtioreqmatitr  pro  forrnM 
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<  yttl^ans,num.j» 
PitAus  verbis  concipiatur-pul^aris.HM.t. 
Werha  ft  hpres  erit  aqitaUter  inteiUgantw^. 

tUtus  infiitutus  dato  eifitbWtuto  rtrepudia 
mt  fttbfiitutus  d  patre  excludUto;nH,  5 . 

Singttlaria  yerba  (fwbus  "pulgaris  comipitur 
tfu£  ftnt,nu.6. 

Wxtrema  ifulgaris  (jh£  ftnt^nu.j. 

Si  pater  dtxif.Semproruwn  in/Iituo ,  Caium 
/ub/iituo^anftfpulgarisfiibjiitutio,  n.  8. 
&  t^uando pupiUaris  contiaeatur,  nu.  9. 

Si  teflator  duat ,  infiituo  Titiwn  hxredem, 
&  fi  hpres  no  erit,re/iituat  haredttate  Ca 
io,ari  ftt  -pulgaris  uel  /ideicomiffariajn.xo 

Qwd  ftmfiitujt  filiim  &  nepotes  ex  eo,an 
erit  tfulgaris  vel fideicommi/faria,nu.ii. 

Sluid  ft  tta  concipiatHr :  Titium  infiituo  ,  & 
Caium  fubfittuo  vulgariter,  pupiUariter  , 
&  per  /ideiconmi//um.nu.  1 2. 

QVacroqualitcr&q.busvcrbis  fiat 
fiibflitutio  vulgaris?Rcfpon  Hic 
I  duo  vi<icnda,Primum  nunquid  ncccf- 
fcHtad  formam  vulgaris  fubftitutio- 
nis  vt  ipccdat  harrcdis  inflitutio,&  co^ 
tcrrcccptumeft,qu6d  fic/ufHcit  tamc 
quod  faitc^  tacita  ht  inHitutio.ita  tc- 
nct  Bar.d.l.  ( .n.  1 6.ff .dc  vulg.  &  quod 
fit  communis  opinio  tcftatur  Rip.ibi 
nu.ioo.Zaf.nu.  i4.Sfort.  Odd.  irad. 
compcnd.in  pra^Iud.par.i.a.  ^.Vt  fi  di 
xcric  tcflator  ,  fi  lcgtttmus  nzrcs  non 
jrrit ,  harrcs  lit  Titius  ,  vcl  fubflituo 
Titium.  tcx.  1.  fi  quis  ita  harrcs  tt  dc 
hzrcd.  inftitu.  Scd  ccrtc  quamuis 
Doift.coitcrauiumcntin  illo  tcx.  fieri 
fubltitutioncm  vulgarcm:Tamen  con 
trarium  vcrius  cftjCU  in  illius  fbccic  lc- 
gittnius  hxrcs  inftitutus  ccntcri  non 
pjoslitjfcd  dcclarctur  voliuitas  tcftato 
ris  tccundum  rcccptam  Accurfopinio 
ncm^cum  ctlc  harrcdcm  ab  intcftato, 
Tndc  magisconditionalis  cjuzdam  cft 
inftitutiOjqnamfubftitutio^vtdixi  fu- 
pra  ^  prxccd.q.  1 7. 
.4     Sccundum  cft^quibus  vcrbis  fiat  vd 


concipiatur  vulgarit  fubftitutio,&  re- 
pcti  dritdifta  in  pccdcnti  qftionc,p6t 
namq;  ficri  vcrbis  gcncralibu$,rpccia« 
Iibus^&  fingularibus  finc  magis  indi- 
uiduis.Vcrba  gcncralia  funt  cuiufmo- 
dt  cft  rcciproca,Tt  fi  pluribus  inftitutis 
dixcrit,cosq;  inuiccm  fubftituo.  Nam 
Tcrbum  fubftituo  gcncralc  cft,  quod 
fub  fiii  gcncralitatc  vulgarcm  ,  &  vcr- 
ba  harc(li  quis  h^rcs  non  crit)comprc 
hcndit^idcm  io  vcrbis  compcndiofar, 
vt  pr2d.q.&  infra  in  matcria  Rccipro 
car  &  compcndiofx  dixi.Spccialia  funt 
inftituo,&  fi  harrcs  non  cnt,talcm  fub- 
ftituo,quaf  vcrba  propricconucniunt 
vulgari  fubftitutionijtcx.d.l  1  .vt  not. 
Dodo.coitcr  fupra  q.prxccd.allcgati, 
Eiharcvcrba  comprchcndunt  omncs 
cafus  vulgaris  fubftitutionis^id  cftno 
aditz  ha;rcditatis,qui  ad  duosrcdigii 
tur,f.quod  no  volucrit  cffe  harrcs,  vcl 
non  potucrit.tcx.cft  in  I.  cu  proponaj, 
C.dc  harrcd.infti.&  ibi  Bar.&  commu 
nitcr  Dod  tcftatur  laf.ibi  nu.  j. 

5  Itcm  prjcdidavcrbaCfi  harrcs  non 
crit)intclliguntur  pcrfc  uclpcr  alium 
idcltalium  hzrcdcm  non  fcccrit.pro 
cuins  clariori  intdlcdu  diftinguc,  aut 
.n  loquimur  ihomincfui  iuris,  &  hfC 
ycrba,  fi  harrcsnon  crit,intclliguntur 
pcr  fc,  fcu  ad  fui  utilitatcm.-aui  fi  mu« 
tata  conditionc  alium  cuius  potcftaii 
fubijcitur,harrcdcm  non  fcccrit,aut  lo 
quimur  in  homincalicni  iuris,&  intd 
ligc,fi  non  crit  hsrcs  pcr  fc,&  ad<ui 
comodu  muiata  conditionc,aut  alium 
hxrcdcm  no  fcccrit,  co  fcruo  manctc. 

4  Et  harc  dc plano  proccdunt,  fi  tcfta 
tor  fcicbat  conditioncm  inftituti ,  fc4 
fi  circa  cam  crrabat  maius  dubium  cft, 
«n  hxc  vcrba  talcin  .idmittant  intcrprc 
tationcm  ?Rctp.  diftinguc,  aut  con- 
ftat  quod  tcftacor  voluit  totum  acqtii- 
ri  inftituto,&  tuciniclligitur,  fi  hxrcs 
non  crit,  ad  fui  commodum,&  ita  pro 
cedit  tcx.d.I.fi  cum  proponas.Aut  du- 
bitacur,&  tuncpcr  conlhdum  rationu 
O    ^  ncutcr 
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ncutcr  fcnfus  rccipiturin  totUj&  ncu- 
tcr  rcijcitur :  fcd  admitttturconciirfijs 
inftituti  &  fubftituti,ita  vt  fcmis  diui- 
daturintcr  domiriumfcrui&  fubftitu- 
tum^altcr  fcmis  domino  dctur,  iuxta  1. 
ii  patcrfamilias,  ff.  dchzrcd.  inftit.ita 
tcnct  Bar.&  Dodorcs  communitcr,vt 
tcftaturRipa  d.l.i.  nu.t  i  5. 

Ex  fupradiftis  infcrtur,fi  teftator  in- 
ftituit  Hliu  alicuius  hxrcdcm,&  tili  fub 
ftituit  vuigaritcr,  &  filiusrcpudiauit, 
uod  a  patrc  cxcludac  fubftitutus,quia 
lius  rcpudiando  Iracit  patrc  harrcdcm. 
hanc  dicit  cfTc  cocm  opi.AIcx.d.i.cum 
proponas,nu..j.Rip.d.l.i  .nu.  r  56.idc 
dic  in  co,qui  vcnitpcrius  dcliberandi, 
vt  dica  inf.  circa  cftcd*  vulgaris,J.fcq. 
Singulana  vcrba  funt  quadocx  fupi? 
di^is  cafibus  vnus  cxprimitur,vt  fi  no 
vult  harrcs  clfc  ,  vd  vtcrq;,  fi  nolucrit, 
vd  non  potucrit  harcs  cllc:c]ua;  dicun 
tur  idco  fingnlaria,  q^a  cafus  fubftonis 
vuigaris  ad  mdiuiduum  cxprimunt. 

Porro  aducrtc  iuxta  prardida,rp  fub- 
ftitutio  vulgaris  hct  cJuo  extrcma,c]uo- 
rum  altcrum  rcfpicit  fubftituru,&  fcm 
pcr  fit  vcrbis  affirinatiuis,vidclicct  fub 
ftituo:Altcrum  inftitutum,&  rcfpcfta 
inftituti  fubftirutio  fcmpcr  fit  verbis 
ncgatiuis,/cilicct  fi  hzrcs  non  crit.  ita 
traditBar.d.Li.n.6.  &  cu  Bar.  trafcut 
coitcr  ocs,vt  tcftatur  Rip.d.I.i.n.  101. 

Scd  ^narro^quid  fi  tcftator  dixerit,Sc 
pronium  inftituo,&  Caium  fubftituo: 
Nuquid  dicatur  vuigarisfubftitutio? 
Rcfpon.ij^  fic.ita  tcnct  Bar.in  l.Ceniu 
rio,rt.dc  vulg.  &  fcquurur  coircr  Doc. 
Vtattcftatur  Alcx.l.GaIliis,$.&  tjuid  fi 
tantu,nu.6.&  ibi  Alcia.cjucibid.rtfcrt 
Gribai.vcrrcirca4u^ftioncm  Bar.add. 
ad  Bar.d.l.Gallus.  $.quida  rcdr,vcrb. 
fubftituo.&  Ivanc  c0c  cocm  opin.dicit 
Anto.Come,  varia.rcfolu.  tom.  i .  c. 
nu..^  Ema.a  Coftac.fi  patcr.  vcrb.obli 
qua,n.  2  5 .  dum  dicit  BHl.opinione,vo 
lentis  etiam  fidcicomiilariam  contine 
ri^coitcr  improbari.facit  cois  ilU  rcgu* 


Q)  fubftitutio  dubia  fi  fieri  poteft,  Ccm 
pcr  intclligcnda  cft  direda  potius,<]ua 
oblic]ua,&  quod  vulgaris  dirci^a  fubfti 
tutio  potius  fit  accipicnda,  quam  obli« 

2ua.tcx.cft  in  l.fi.  C.dc  hzrc.infti.vbi 
dcicommiftaria  fubftitutio  omnino 
non  continctur,fcd(bla  vulgaris.irate 
ncnt  omnes  ibi,vt  tcftatur  Ema  a  Co- 
ftac.  fi  patcr,verb.oblic]ua.  nu.j.Go- 
mcz.varia.rcfol.tom.  1  .c*j.  nu.y. 
9  Ei  hoc  proccdit  fi  fafb  cft  fiibftita- 
tutio  maiori,fccus  fi  impuberi,cui  po- 
ter  iurcpatriarpotcftatis  potuit  fubftr- 
tucrc  pupiilaritcr,  qiiia  tuc  dup?cx  fiib 
ftitutio ,  vulgaris  cxprcfia  in  cafu  non 
aditz  hxrcditatis,&  pupiiiaris  ctia  ex> 
prcflain  cafu  «^uomoriaturinpupilia* 
ri  xtatc,lizreditate  non  adita.ita  tcnct 
Bar  i.Ccturio^u.5  i.ff.dcvulga  cuius 
dodirinacoiicrapprobatacft,  vt  tcfta- 
tur  lafibi  nu.^^.Gaiiaul.  nu.415.  & 
laf  in  I.Lucius,n.25.eo.ti.Alcx.l.Gat- 
Ius,$.&quid  fitantum,  nu.5.  laf.na. 
lo.Lancd  Galia.  nu.io.  Alcia  nu.  icx 
Fort.Garz.nu.i9.£man.a  Cofta  d.c.fi 
patcr,vcrb.obiic^ua,  numc.3  i. 
1  o  Qt'?ro  itc,  fi  tcftator  dixit,  inftitiio 
Titium  iizrcdc,&  li  harrcs  non  crit,rc 
ft^ituat  hxrcditatcm  Scto,  an  fit  fubfti- 
tutio  vulgaris  vci  fidcicomiftaria  ^Re 
ipon. Ardua  qiiarftio  cft,in  qua  aii j  aii- 
tcr  fcntiunt,Albcri.enim  poft  Rainer, 
rwbr.dc  vulg.tcnct,rj>  fit  hdeicomiiTa- 
ria.  Poiit.in  traft.fuo  in  nuteria  vulga 
ri  nu.  2.  omnino  nuilameftccontcdit 
propter  rcpugnantia,  fed  cjuod  imo  fit 
vulgaris,&  vcrbu  rcftituat  adiedu  vul 
garijfignificct  nudum  tantum  minifte 
rium  tpfius  hzrcdis,  &  fic  reftitutionc 
quandam  fadi,  nonautcm  iuris,fciii- 
cct  vtinftitutusabfc]ueeo,  quod  ipfe 
hxreditatc  adcat,&  lic  fiat  harrcs^rcfti 
tuat  ipfi  fubftttuto,tcnctBai.  i.hum»- 
nitatis,n.5  ^  .C.dc  impu.&  aiijs  fubfti. 
&  lianc  dicitfentcntiam  dfc  vcriorcm 
Aicx.  l.vcrbis  ciuUibus,  numc.7.fif.dc 
vulga.  &  communitcr  aDo&oribus  rc 

ccpuA 


l 


L{ber.$.S 

ccpta  Zaf.  traft.  fubftit.  par.vltim.q.i. 

J-pro  quafacit  fupradifitacois  rc- 
gula^quod  fubftitutio  dubia  intcrprcta 
tur  poti»  direda  vulgaris  qua  obliqua. 

1 1  Scd  quid  fi  quis  inftituat  filiura  fuu 
&  ncpotcs  cx  co,quo  cafu  ccnfctur  vo- 
caffe  ordinc  fucccsfiuo  ,  S>c  rcfbluiturfp 
fubftitutioncin,numquid  crit  vulgaris 
▼cl  fidcicommifTumPRcfp.quodtalis  in 
ftitutio  rcfoluituriu  fubftitutionc  vul 
garcm,non  autcm  mducitur  fidcicom 
mifl"um.ita  tcnct  gl.&  fcquitur  Bart.  I. 
GallHs,^.  quidam  rcdc,  S.  dclibcr.  & 
pofthu.&  cft  coisopi.vttcftatur  Alcx. 
&Iafibi.Dcc.conf  288.nu.2.prdpe  fi- 
ncm.Io.Ccphal.conf  I  54.nu.i.& dixi 
f  .przccd.q  Et  hoc  proccdit  ct  fi  eos  in 
ftitutos  inuice  fubftituat  tcftator ,  quo 
niaRcciproca  hjccfolam  coprehcndit 
vulgarcm.  ita  tcnet  Bar.l.  Lucius.fF.  dc 
vulg.&  pup  &  cft  cois  opi.  vt  dicit  A- 
lcx.ibi  n.ijj.Ccphal.d.confil.  nu.x  . 

1 2  Q^iafro  et,quid fi  ita  tcftator  fubfti 
tutioncm  concipiatrTitium  fubftituo, 
&  Caium  fubftituo  vulgaritci ,  pupil- 
laritcr,&  pcr  fidcicommiftuin, An  quJt 
libet  fitnulla,vcl  potiusvnlgaris  dica- 
tur  an  fideicominiflaria?Rel'pon.  quod 
vtraquc  valct,&  cftin  dcctionc  fubfti 
tuti.vtrum  velit  migis  fuccedcre  cx  vul 
gari  fubftitutionc  (i  rcpudiet,an  nulit 
ipfum  compcUcrc.vi  a  Jcat,&  ita  libi  rc 
ftituat.  ita  tenct  Bar.  in  I.  Centurio ,  vt 
tcftatiir  ibi  Lanctlot.  Galiau.nu.  487. 
▼crfi.fccundaconcluho^cum  fcq.  Ant, 
Gomc.vanar.rcfolut.Tom.j.cap.j  n. 
7.Eman  a  Coftac.fi  pater,  verb.  obli- 
qua,niim.  4  ;.quamuis  ipfc in  pupillari 
tcr  fubftituto  alitcr  fcntiat. 

Qti^io.  IX. 

^uhf^ituiHs nm  admutnrjdonec  inflitutus 

adire  potefi.nu.i, 
^inplu  (i  infiitutus  repudiouit  de  ittre  crui 
^Ciftt,quod^fitt  fkccedere  de  tms 
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prAtorio^unKz. 
Quid  ft  fpes  fit  (fuod  bieres  indituti  fuccedat 

prupter  ius  deUberandt.n.  j . 
Fi^  repndiante  an  pater  m  cuius  potefiate 

efi  prfftratur.nu.^ 
Cluid  ft  filius  moriAtur  ante  aditam  h^ereditM 

tem^num.^. 
^An  monafleriumexcludat  fiibflitutum  repu 

diante  monathoJiH.6. 
Et  quid  ft  moriatur  ante  aditam  hjeredit^^ 
tem.num.y.  « 
Quid  fiinfiitutus  exiflatind-i^nus,  an  fifcus 

exciudat  fub!fttutum,nu^ii. 
Quidfi  datifunt  duo  fubfiituti^  alter  >ulgari 
ter  alter perfideicommiJlfum.nu.  p. 

D\6ium  cft  dc dcfinitionc  &  diuifio 
nc  vulgaris  fubftitutionis»  ite  qui» 
bus  vcrbis  fiat,uidcndum  et  critdena 
I  tura  &  eftcJiibus.Quarro  itaq;  qn  fit  lo 
cus  huic  fubftitutioni  vulqari,  &  qn  ta 
lis  fubftitutusadmittatur?  Rcfp.  quoH 
quamdiu  inftitutu&  potcft  adire,  non 
admitticur  fubftitutus.Sin  aute  harres 
inftitutus  repudiauerit  &  noluerit  ha; 
rcs  cffcjvcl  no  potucrit,q.i  incapax  eft, 
tuc  admittit  fubftitucus.ita  docct  Bar. 
d.I.i.&  fcquutur  ocs  vt  tcftatur  Soc.ibi. 
t  Ex  quo  iiifcrtur,quod  fi  inftitutus  rc 
puduucrit  dc  iure  ciuili ,  no  crit  locus 
fubftit  iito,  doncc  fit  fpes  ,  quod  posfit 
(iibftirutus  fucccdcrcdc  lurc  pra;torio 
&  ocontra,iuxta  ca  quar  dixi  fiipra$.bo 
nord  poflcsiio,q.  i^.ita  tenct  Bar.  1.  nc 
quis,^.  i.ft.dc  acquirJiarrcd.  &  cft cois 
opi.vt  teftaturRiuad.l.i.n.90.Alcx.l. 
17  ^.hxrcs.n.?  .ihdcacquir.hfrcd.di- 
ccnsglo.l  fuum.C.cod.  qux  contrariu 
tcnct  cottcr  damnari.Et  hoc  quod  qui 
diu  fpcs  cft,intclligc  dc  iurc  cof,  fecut 
de  iurcfpcciali,idcoq;fi  minor  rcpudia 
uit,licct  posfit  rcftitui  in  intcgru,  fub- 
ftitutusadmittitur.ita  tcnct  Bar.d.  l.i. 
n.i9.&  fcquutur  Dodorcs  c6itcr,vt  tc 
ftaturCoraf  1  poft  adita,n.;4«  Anton. 
GouK.varia.rcf  Tom.i.c.;.n.i4.Sfort. 
Odd.trac.c6pcad.in  pr^luJ.par.i.q.^* 

Scd 
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J  Scd  quiH  fi  inftitutusdcccsfit  noadi 
ta  harrcdKace ,  &  hzrcs  cius  pr^tcndat 
ius  dcltbcrandi  ad  cum  fuilfc  tranfniir 
rum^nunqutd  admittatur  fubflitutus  ? 
Rcfpon.ln  hac  q.  confidera  trcscafus, 
iuxta  trcs  fpccies  tranfmisfionis  :  Aat 
.n.  infliiiitus  tranfmifithrrcditaic  ex 
|K>tcntiafuitatis,&  tuncfubAicucus  ad 
mictitur  &  cxcludit  harrcdcm  infticuti;, 
<)uia  fubfto  vulgaris  tollic  iura  fuitacia. 
hanc  dicic  maqis  cocm  opi.  Alcx  1.  fi  fi 
lius  ha!rcs,&  ibi  laf  vcrf.cxcra  glof  ff. 
dclib.&  pollh  Rip.d.l. i.nu.  i  ^o.Soc. 
nu.47.Cor.l.^.nu.  t  2.Anto.Gomc.d. 
c.j.nu.i  5.Sfort.  Odd.  d.q.s.limic.2. 

Aucfccundotrafmislio  fafta  cfl  in 
dcfccndcntcs  bcncficiol.  vnicz.  C.  dc 
ijs4quiantcapcrt.tab.&  tunc  fubftiiu- 
tus  no  admitticur,  fcd  pr^fcrcur  harrcs 
in(lituCu5.itatenctBar.d.l.i.&  tbi  di- 
cit  haccffecocm  opi.Rip.nu.i  ?  i  .Fcr» 
Vafq.dcfuc.^g.$.ii.n.2i.vcr.ficcrgo 

£t  hoc  cciam  inicllige  quado  cfTcnt 
inuiccm  fubflituti  cum  nepotibus .  ita 
dicit  communitcr  tcncri  Rip.d.I.  i  .nu 
me.i  j  2.&  rcccptiorem  dicit  Vafq.dc 
fuccef.prog.  §.6.  nu.^4. 

Aut  tertio  tranfmittit  inflicutus  ius 
dchberandi  in  ha!rcdem,&  tunc  fubfti 
tutus  quoq;  non  admittitur^fcd  hxrc- 
dcs  ab  intcflato  dcfun(5ti  prffcruntur 
fubflicuco.hanc  dicit  cflc  cocm  opino. 
Rjp.d  l.i  .nu  15  j.  Corraf.d.l.pofl  adi 
«am^nu.j^.  quamuisvtcrc];in  contra- 
rium  dcclinac  Capra  ira&.  fubfli  vulg. 
nu.46.  Zaf.in  tratt.fubfti.vulga.vcrii. 
tcrtia  fpccics^quamuis  contranam  par 
tem  ipfc  quoqucfcquatur^quam  ctjam 
▼eriorcn»  in  pun6.o  iuris  dicic  Crot.ih 
cRainutiu.<;  dctcfta.Lanfran.I.Ccntu- 
rio  in  maccria  vulg.fubft.conclu.5.  & 
fubditab  ea  non  cilc  rcccdcndum. 
4  Quarro  itcmad  fupradifta  :  An  filio 
repudiatc^patcr  in  cuius  potcfUte  eft^ 
pracfcraturfubfticuco  ?  Rcfpon.  fic. 
ita  ccuct  Bar.d  1. 1 .  &  dtcit  ibi^  tj» hx< 
fit  cois  opi.Rip.nu.i  55  .&  ica  crcbrius 


reccptum  cfTcdicit  Corraf.d.I.  pofta^' 
dicam,licct  jVium  veriusarbitrccur,& 
ex  coi  rcfcrc  Sforc.Odd.d.q.5.  ucrf.li- 
mica.  f  .Coem  quoq;  dicit  Zaf.  d.tra^. 
vcrfl.in  fccundo  cafu.cam^;  effc  fcquc 
dam.f  hus.n.rccufando^patrem  ftatira 
facic  harredcm,  vi  plcno  iure  admitta* 
tur,ac  fi  ipfe  inftitutus  fuifTct,  vii  fub- 
ftitutioni  locus  non  erit^quia  verbaCfi 
hzres  non  erit)tntrlliguntur  fi  aliu  h^ 
rcde  no  fcceritjVt  s.Villal.lit  F.n.  1 20. 
^  Quidaucftfiliusanteaditamharre- 
ditate  moriatur,nunquid  patcrcxclufb 
fubftituto  potcrit  adirc  hxrcdicacem  ? 
Rcfp.  Bar.d.I.  i  .ccnet,cj»  no,  &  cum  eo 
coitcr  pcrcranfcunt  ocs  ,  vt  dicit  Ripa 
ibid.nu.  1 5^.Lanfra.I.Ccncurio,in  ma 
teria  vuIg.fubft.concIuf.6.Calanch.  re 
pec.d.l.  r.nu  40.vcrb.mihi,  fol.  260. 

6  Iiem  quzro ,  quid  in  monacho,  is 
rcpudiauit,  nunquid  admittetur  mo- 
naftcrium  exclufofubftituto  ?  Refpo. 
Bar.  d  1. 1 .  tcnct  quod  fic ,  &  (equun- 
tur  magis  communitcr  alij,  vt  tcftatnr 
Ripa  ibi  nn.  149.  Corraf.d.I.poft  adi- 
tam,nu.  47.  &  quod  hanc  opinioncin 
fcquantur  communitcr  Canoniflar  di- 
citlmoI.c.Rainutius,  dc  feftjm.quciTi 
refcrt  Capra  trad.fubfti  vulga.nu  6i-» 
&r'?  lafd.l  i.nu.ij  Fd.c.inpraffen- 
tiajHvppo.Riminal  pcr quas  pcrfbnas 
nobis  acquir.in  princi  nu.  ^o.Socin. 
confil.i  8?. in  priiic.voltim  i.  Gtilid. 
Bcncdi.c.Raiiiuttus,  vcrf  abfquc  libc^ 
ris  ij.  nu.48  . 

7  ScdquidTt  Monachus  moriacur  an 
tcaditam  harrcdiiatcm  ?  Rcfpon  .  Hic 
conflu6tus  cft  intcrvtriufq;iurisintcr 
prctes,Canonillar  quiopinantur  harrc 
ditatc  immcdiatc  dtfcrri  Monaftcrio, 
nec  requiri  fadumMonachi^equa  fen 
tcntiam  in  noftraGcrinaniaconfuetu 
dinc  notisftma  fcruari  dicit  Znrtra&. 
fubfti.vulga.vcrf  poflctautem}tcneni 
hoc  cafu  cxcludi  fubftiiutum,&  prxfcr 
ri  Monafterium  .  hanc  dicit  commu- 
ncmRipadJ.i.Du.i457. &  fcquen. 

luris 
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.  luris  ciutlis  Doc.vcrd;,  qui  uolut  hx 
tcditaccm  mcdiantcpcrfbna  Monachi 
monailcrio  dcfcrri  tcncnt  contrariu, 
aimirum  cxclufo  monadcrio  fubriitu^ 
tum  admicti.ita  tcnet  Bar.d.1.1  .n.  2  3. 
vt  dixi  infra  §.(\.^  hanc  dicit  cfTc  com. 
opi.apud  luris  Czfarij  profcHorcs  Ri<- 
pa.ibi  n. I  54.attcnta  magiscoi  Do^ 
icntcntia^quod  MonaQcriu  (iiio  9<]ui' 
parctur^vt  idcm  Rip.tcftatur  ibi  num. 
I49.1ar.l.i  .$.pcr  fcruum^in  fi.iT.dcac- 
()uir«po(rcf.Gulicl.  Bcncd.d.c.  Rainu- 
tiuSjloco  citato^n.S  ^.Hip.  Riminal.in 
(lit.pcr  quas  pfo.nobis  acquir.in  prin. 
nu.41  .Sfort.Odd.  tra6t.  compcnd.ia 
pra:lud.par.z.limu.5.£t  pr^di&a  intd 
Iiecin  hacreditatc  cxtranci.Sccus  li  cft 
aKcndcntium/juiatunc  monailerium 
cxclufb  fubilicuto  admittitur.  itadicic 
tcncrcocsCanoniftas  &  lurirtasSoc. 
d.l.  I  .Sfort.  Odd.d.par.i.  uulg.  fubflit 
quamuis  ali^ui  dubitcnt  quod  pcr  da- 
tioncm  fubftituti  uulgaris  tolhc  (uius. 

S  Q^<^ro  ultcrius.qutd  h  inftitutus  cxi- 
ftat  indignus^tta  ut  in  ipfius  locufuc- 
ccdat  fifcuSjnunquid  (ubftitutioni  crtt 
Iocus?Rcfp.Bar.d.l.  i .n. 26.  tcnct  fifcu 
przfcrri  fubihtuto.&  hacopi.  dicitcf 
fc  com.Rip.dJ.i.n.15  j.&indubitanter 
Tcra  eft  aditaharrcditatcper  indignUj 
quia  tunc  cxpirauic  vulgaris  fubllicu** 
tio^fed  dubiH  cfl>co  non  adeuntc  &  ob 
tinuit  fifculimihtcrprjfcrrijCjuia  pfu- 
miC  in  fraudcm  hfci  nollcadirc.vt  tc- 
ftatur  Alex.d.i.i.n.2  8.Soc  n.^oJlip, 
D.  I  5  5.Corraf.d.l.po(ladita,n.50.1iccc 
iptcimprobct^iniquuexiflimas  ut 
harrcdt.s  faCCu  ccllaiitis  uotuntati  dctra 
hatur,Com.cjuoquc  fatetur  Polit.trac, 
fubft»t.&  Zaf.codtm  traft.  circaettc- 
6tiis  vulg.fubftit.vcrf.ui  (juarto.Sforc. 
Oddod.  trad.i.par.vcrf.  limit.  5.Sed 
ecjuidcm  dura  hzc  cft  decifio  ,  &  iudi- 
canJoin  contrariain  partem^uii  zc^uio 

rcm  4  &  tcftatoris  uoiuntaci  magis  coa- 
griiam  facilc  inclinarcm. 
Noca  camen  (^uod  cou  opi.proccdit 


cam  in  fubfticutioncuuIgantaciUjhoc 
eft  iureaccrefcaidi,c{uam  cciam  cxprc^ 
la:exciudicar.n.pcr  fifcu.ita tcnct  Bor. 
I. fi  Titio,ff.dc  lcg.  2 .&  coi tcr  Doft.  (e 
quuntur  ut  teftatur  Varqui.  dc  fucceC 
progrcf.$.i  2.n.  Ax.  ^  . 

$  ScdquidinftitutorepudiantCjfidati 
funt  duo  fubftituci.altcr  uulqariter^al- 
tcr  pcr  fidcicommiflum?Rcip.  quod  ll 
fidcicommiflum  fuit  rcpctitum  a  fub- 
ftituto,Do6kores  coiicordant  in  hoc  , 
quod  fideicommifTarius  przfcratur, 
fin  aut  fidcicommilTum  non  cft  rcpcti- 
tum^fuit  cotroucrsu,fcd  obtinuit  quo- 
quc,fideic6mi(rariii  pizfcrri  &  inftitu 
tum  cogi  poffc  ad  adcundum.  ita  cenct 
Bar.I.aut  fa&a,$.ulia,n.5  .ff.ad  Trcbe. 
ibi  Alex.dicit  haoccirccom.opf.n.27^  j 
Soc.n.2j.Iaf.n.^.Ripan.i'o.Io  Cof 
raf.d  I.poftaditam,n.48.&  fcq.  &c\ixc 
fcqucnda  eft^quia  uidctur  de  mcncc  cc 
ftacoris  fui(Tcgrauadoinfticutum  pcs 
fidcicominiirumjCum  fubfticuendo  vi  r 
deacur  ucllcprouidcrc  in  cafu ,  quo  fU 
deicommilfum  non  habcrcc  cfFcdum* 

Aducrcc  quamuis  infticucus  ca  fub- 
fticuco  non  concurrat^tamcn  func  qui 
dam  cafus  quibuscontra  difpofitione 
l.quamdtu^n.de  acqui.hzred.daiur  cOh 
curfus  iniVictkti  &  fubftituti. 
-jPrimus  cafus  eft  in  (ilio  inftitucojda 
to  ei  fubftituto  uuigari:Namq;taiis  (ub 
ftituiio  quoad  lcgitima  no  ualct ^  quia 
abfqueomni  grauamine  dcbctur^ut 
xt  infra ^.lcgitima  Vnde infticucus  po* 
teftlcgttimam  rctinerCj&  rdiquabona 
ultra  Icgitimam  rcpudiarCj  6c  ita  co  no 
adcunte  vclimmifccntcfubftitutus  fuc 
ccdit.ita  tcnctBar.l.quia  poterat^ff.ad 
Trcb.&  ibi  Alex.  dicit  hanc  cffe  coca- 
snuncm  opinioncm  Rip  dd.  i  .nu.  i  5 7. 

Secunduscafuseft,quandoitamen& 
tcftatoris  &iurafaucnt  utriq;  ut  qucm 
Tocauerit  teftator  cognofci  ncqucat ; 
Nainq;  tunc  indubio  concurfus  infti 
tuti  &  fubftituti  admitticurjiuxta  difpo 
iitioacm  I.  fi  patcrfamilias  j  (f.  dc  ha&- 

rcdL 
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rcd.inftit.ut  dixifupraq.prfcccl. 

Tcriiuscafus  cft  in  patrono  alibcr- 
toinftituto  dato  ci  fubftituio  vulgari, 
is.n.potcft  partcm  fibi  dcbiram  retinc 
rc,&  rcliquum  rcpudiarc,in  cjuo  fub- 
fticutusadmiititur,  hacdicit  cftc  com. 
opi.  AIcx.l.  quia  potcrat,  ff.  ad  TrcbcL 
Socd.l.i.num.j  i.Rip.num. 1 57. 

jin  tefianKnttm  poljit  incipere  a  fubflitutio 
ne  >id^ccri,n.  \  .&  (ju  d  ji  ex  canfa prxtc^ 
ritionis  lejiamenmm  corruit^nu.i. 
^«/J  ft  infiitutus  non  pote^l  hpres  tffe  eo  mo 

dOy(f!40  uoiuic  teHutor.n.^^ 
Qttid  intacita  uHi^an.n.^. 
I  /'^  Vafrodcaliocftcdujantcftamcn 
tum  posdt  incipcrc,  &  cffcftum 
affumcrca  fubftitutioncvulgari?Rcfp. 
quod iicyita  tcnct  Bir.d.l.i.  nu.  28. & 
tranfcnnt  coitcr  DoA.  Tt  tcftatur  Rip. 
1  ibi  n.i6 1  .Qitod  tfi  iniclligc,qn  cx  quo 
cnnquccucntu  vcl  dctc^lu  coccrncntc 
inftitncuprimus  gradusdcficit.utfi 
rcs  cUc  nohtjUd  incapax  cft,  quia  tra- 
tcr  minor,  (puii-u$,dcportatus,vTl  quia 
exciufus  tcporc.  Sccus  fi  p_p  dcfcAum 
prxtcritionisjuel  iniuft^  cxhacrcdatio 
nis,ut  quufiitus  pr«terrffecftin  pri- 
mo  gradu  inftitucionis,  ucl  non  ritc  cx 
h^rcdjcus:tunc.n.teftm  uircs  noacct- 
picl  a  fccudo  gradu,fcilicct  uulgari  fub 
ftituto,fed  fubftitutio  corruit,  licut  in 
flitucioBar.d  1. 1  .&  cftcoisopi.quiaft 
Kus  pr^icritusidco  tcftamcntum  dicit 
nulium  ,  vt  iit  ci  locus  ad  harrcditatcm 
non  fubfticuto  nifi  in  fccundo  gradu  cf 
fct  exhcrcdatio  adiunda. 
j  Scd  qutd  fi  inftitutiis  fub  condirionc 
voluniaria  pot  harrcs  cllc,fcd  no  co  mo 
do  quo  ttftator  uoluit,utquiafiliu$,vt 
fuusinftitmi  fcdtcporcinortis  patris 
cftfui  iurts,nuquiddcficicc  primusgra 
dus?Krfp.qudd  non,ita  tcnctBar.  a.I, 
i.n.29  &  llc|uuntur  Doc.coitcr  ut  tc- 
ftatur  Sibrcia  Odd.d.par.vcrf.hjtc  aut. 


4  Et  prapdida  non  habcnt  dubiu  in  tt- 
prcfia  fubftitutioncvulgari  Didac.Co- 
ua.quiomnium  confcnfu  rcccptumtc 
ftaturc  Rjinut.(.s.nu.5.  vcrf^cx  prori 
nic,de  tcftam.Scd  ingcns  quxftio  cft, 
anfub  opfla  pi<pillari  tacita  uulgaris 
contcnta  (Irmct  tcftamcntu,utab  cain 
cipcrc  posfit.hxrtditatccx  primo  gra- 
du  no  adita?Et  Bir.d.l.  t  .n.|0.  duos  di 
ftinguit  cafus,aut.n.  pupillus  poft  mor 
tc  patris  hercditate  ctus  non  adiuic ,  & 
tunc  ait  tcftamentu  a  tacica  uulgari  in« 
cipcre  poftc,&  eft  cois  opi.  ut  tcftatur 
Rip.ibi  n.idt.Iaf n.8^.&  n.  idi.Soc.n. 
J6.&  quod  hfc  affcrtio  non  admodu 
c6troiicrt;£  dicitZaf  in  traft.  fubftit. 
uulgar  fub  5  cfFcftu.Calanth.d.1.  i.n. 
46.Slort  Odd.traft  compcnd.in  plud. 
par.a.cffc^lu  z.Fer.Vafq.dc  fucccf.^ 
grcf$.  I  i.n.2  j.Capradc  fubftit.  vulg. 
nu.8  j  .&  hoc  omnium  c6(cnfu  rcccptu 
cffc  teftatur  Dtda  Couar.d.c.  Rainut. 
$«5.nu.6.ucrf  cx  proximcadnotatis.& 
magis  coircr  tencri  dicit  Apoftilla, 
ad  Bar.d  1. 1  .tic.  B  Zaf  ibid.numcr.4z. 

Aut  vcro  pupillus  morituruiiio  pa- 
trc,&  cunc  adco  uariat  Doc.uc  facilius 
fic  dtccntcZafio  ,  Nili  fontes  inucnire 
qua  huius  nodi  cxitu.Sunt  aijc  trcs  pci 
pua: opinioncs.  Prima  cft  ncgatiua  , 
fcilicct  ab  hac  tacita  uulgari  incipcre 
n6  posfit,cuius  authoreft  Dyn.d.l.i.ff. 
dc  uulg.hacdicic  cffccom.Rip.  ibi  nu. 
i67.Iaf.n.58  Soc.n. j6.Dida.  Coutt.c 
Ratnut.$.5.n.6.Sfort  Odd.d.tradt.co- 
pcnd.in  plud.  t.  par.  licet  ip(c  Bar.  fc- 
quantur.Sccunda  opi.hiuc  contrariaaf 
firmatiua,qiia  tcnct  gl.I.  Lcx  Cornctia, 
ucrb.no  cxiftimo,ff  de  uulg  hanc  dicit 
cfTc  rcccptiorc  Rip.ibi  □.  167.  Alciar. 
n.74.Did.Coua.d.$.5.qui ca  ucriorein 
quoq;arbitratur  Com.quoq;dicit  Lan 
fran.rcpct  I.Ccnturio,in  inarcria  uulg. 
fub(ht.concl.&  Valq.dc  progrcl"^  u. 
n.^8.&  lib. ^.dccrcat.^  7  i.n.i^i.Go- 
mez.c.  j.Ratioquia  ciufdcmnaturg  cft 
tacita  uulgaris  cuius  cxprcfta ,  &  ptwfc 

fub- 
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fubfiftit  ct  cjctinfta  pupillari  cxpfTa.  St- 
cut  igitur  explfa  locu  habct  haircditatc 
non  adita',  fcilicctfi  irtftituius  haercs 
non  crit,ita  &  moriente  pupillo  in  pu- 

{>illariartatcantc  aditam  hzrcditatem 
ocus  crit  vulgari  fubftituto ,  vt  adcat 
cx  tacita  vulgari  fub  pupillari  cxprcffe 
comprchcn/a.Tcrtia  opinio  mcdiacft 
Bar.diftinguctis  in  d.l.  i*  an  diu  patcr 
fupcruixit  vcl  no.  Scd  Uxc  Bar.  diftin. 
a  Doftprib.  coitcr  improbata  cft  vt  te 
ftatur  Alc.d.l.i.n.  i  y.Did.Cou.  d.§.  $, 
Sc<juercaffirmatiuam  ,  quj  proculdu- 
bio  magis  communis  cft,&  vcrior. 

Scd  quarrOjCjuid  fi  fubftitutio  pupil 
hris  fada  cft  vcntri,  &  vcntcr  non  na- 
(catur^an  fubftituius  admittaturcxta- 
cita  vuIgari?Rcfp.  quod  indiftindc  ad 
mittitur,itatcnet  Bar.d.l.i.&  hanc  cf 
fc  communcm  opinioncm  dicitibiCa 
taoth.nu.  j.licct  ipfc  non  probct, 

Qtujlto  XI . 

Expreffa  vidgaris  continet  tacUampupiUarem 

nu.  I  .&  I  o.etianifiin  •pno  cafu  tcDUum  fk 

€Qncepta^im.2. 
Quid fi  mater  fn  in  mediOyWt.  j . 
fjudfi  conftetdccontrariatejiatoris  uotunt€ 

te.n.^.Et  (juando  dicatur  expreffe  uel  tacite 

conf}arejn.^.6.&  7. 

Quidft  duobu^imparibHs  feparatim  fitbffitna 
turjium.9, 

1  quoque  alius  cftcftus  vulgnris 

•*-»fiibftitutionis.cjuod  {cilicct  cxprcf- 
favulgaris  continct  tacitam  pupillarCj 
tjn  fada  cft  minori  dccc  &  quatuor  an 
norum:Namcj;  fi  is  hj rcs  cfficcrctur , 
&  rntrapupillarc  dcccdcrct,  fucccderct 
lubftitutus  ex  tacita  pupillari  cxcluhis 
vcnictibus  ab  intcftato.rcx.cftl.iahoc 
iurCjff.dc  vulg.&  pup.fic  ita  tcnctBar. 
d.I.  I  .n.^^.ff.  dcvulg.  qucm  fcquutur 
coitcr  ali j  Dodorcs  vt  tcftatur  Rip.ibi, 
Cou.c.Rainutius^$.4.nu.6.cxt.  dctcft, 

a  EthocgcncralitcrYcru  eftScprocedit 
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etfi  ip(a  vulgaris  cxprcfla  fit  conccpta 
tantum  in  vno  cafujfcilicct  fi  h^rcs  cifc 
noIucrit,quia  tam  vulgarcm  tacitam  ^ 
pupillarcm  tacitam  continct.  ita  tcnet 
Bar.d.I.  r .  &  admittunt ocs  vt  tcftatur 
laf.I.fi  C.dc  infti.&  fubfti.  vcrf.  iftum  8 
intcHcdum.Sfor.Oddo  in  irs&.  com- 
pcd.i.par.prarluJ.vcrf.tcrtiuscffcdus. 
j  Scd  quid  fr  matcr  fit  in  mcdio,  id  cft, 
pupillus  rclinquit  matrcm,nunquid  ex 
prcfla  uulgariscontincbit  racitam  pu- 
pillarem?Rcfp.quod  fic,ita  tenct  glo.K 
pra;cibus,C;dc  tmpub.&  alijs  fubfti.& 
ibidicithanc  cflccom.opi.Sapia.  nu. 
3  5.&  magis  communcm  fatciurSforr. 
Odd.d.par.i.j.cftcftu.  An  autcm  ha- 
bcat  cftcftum  contra  matrcmjVcl  alios 
infra  dc  pupillaridixi. 

4  Sciascr  quod  fupradi^fea  condufio  ^ 
ccditnifi  cxprcfte  ucltacitc  apparc.it  dc 
coniraria  mcntc  tcftatoris  :  <j\>iatunc  ^ 
pupillaris  tacita  non  continctur.Ratio 
cft^quia  Quod  pupillaris  tacita  contine 
tur  non  ht  vi  vcrboru,  fed  p|)  prarfum 
pta  mcnte  tcftatoris ,  qua?  prarfumptio 
ccflat  in  cnfu  noftro.tex. d.I.iam  hoc  tii 
re,&  hoc  non  habct  dubium.F.vprcflc 

5  aut  dicitur  conftarc  dc  mcnte  tcftatcx- 
ris  qn  teftaror  utitur  ucrbo  raxatiuo,vt 
fi  dixorit,  Inftituo  filium  mcum  impu- 
bcrcm  in  co  cafu  tantum,fi  hxrcs  non 
crit.undc  no  cotinctur  pupilljris  quia 
cdfit  prarfiimptio.itatcnct  Salic.  d.  I. 
prarcibus,&  eft  communis  opinio ,  ut 
icftatui  Zaftraft.  Aibftit,  vulg.6.criFc- 
itu.Sfort.OJd  d.?.cffc£tu.  idcmcft  fi 
tcftator  cxprclfc  fuit  protcftaius.  AIcv» 
d,I.  I.  ibilvipadicit  cflccommuncm, 

6  Tacite  dicitur  conftarc  qri  alijs  conic- 
<5hiris  p6t  conftare  cotrana  tcftatorts 
elTc  voluntatc,quaIcs  fiiin,primo  fi  te- 
ftatorfiibftituat  difpanbusfilijs  quoru 
alter  pubcs  e,qnia  tiic  cx  quo  pupillaris 
inaltcro  /cilicct  filiopubcrc  contincri 
nonposfit,tcftator  no  pfuinitur  vcllc 
magis  vnum  ^  alterum  alij  fiicccdcrc. 

7  Secundo  fi  difparis  aetatis  filijs  infti 
tutis  cos  inuiccin  fubftituat  ^  quo  cafi» 

vcniunt:  , 
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veniuntvulgarcs  cjfprefTf  in  gcncrc  vt 
/upra  divi  q.^.n.  i.noccafu  pupillaris 
tacita  no  intclligitur,quiain  vno  fcili- 
cct  pubcrc  locu  «6  habct,  vndc  in^-qua 
liter  no  prumirur  voIuifTc  fubftituere. 
S    Scd  qd  li  duobus  imparibus  tcftator 
fubftituai  rcparatim,vt  ii  indituto  filio 
&  extranco  dixcrit^fi  filius  impubcs  har 
res  no  crit^fubftituo  talc,&  fi  extrancus 
hzrcs  cundc  fubftiiuo,nucjuid  fubAicu 
tjo  pupillaris  tacita  cotincbitur  ?  Rcfp. 
<juod  in  filioduplcjc  critiubftitutio,  Cc 
cus  in  cxtranco,quiacx  c|uo/cparatim 
fubftituit,cc(ctur  vtriq;  rubftituiftc^eo 
modo,quo  potuit  ci  fuccedcrc  Tubftitu 
tus.  ita  tcnct  Bar.d  I.iS  hoc  iurc.  &  cft 
coisopi.vt  tcftaturSo.in  d.l.i.ibiRip. 
n.i  7o.licctilIc  cotraria  opi.  fcquatur. 
com.cjuoq;  dicii  Zaf.trac.vul.fubfti.d. 
cfFcctu in  finc^Sfort.Odd.d j.effc6lu. 

9  Qiixro  itc,quid  ftantc  ftatuto,(]uod 
tcftamcta  intclligatur  ad  Iittcra,num- 
quid  tacitn  piipillaris  contincbitur  fub 
exprcfla  vuIgarj?RLfp.  ingcns  qujftio 
eftjBal.d.l.prfcibus,n.  i  5.  tcnct  quod 
nocofincatur  ,  quiaccnfctur  rticdus 
omnis  intcllc<5^us  cxtrancus  a  vcrbis,& 
fcnfus  ftatuciiu  fiiiffc^vt  tcftamcta  cftc 
6tu  habcrct,caicnns  quatcnus  fub  pro 
prictatc  vcrboru  coprchcdcrct ,  &  ha:c 
cft  cois  opi.vttcftatur  Fran.Rip.d.l.  r. 
flf.dc  vulg  n.i  5  y.licct  ipfc  duram  cxi- 
ftinict,Fcr  Vafq.  dc  fucccf  progref 
II.  num.i  9.  qiii  fubdit  hanc  cftc  tutio 
rcm  Sft>ri.Odd.tract.compcnd.2.  par. 
prarlud.  j .  cffcCtu. 

10  Porro  aducrtc  lunc  cxprcffam  vulga 
rccotincrc  taciia  piipillarc,  quoticsnt 
vcrbis  lingularibus  tiirc  fpccialibuSjdc 
quibus  dixi  s  (].  .Sccus  in  illa  qu|^  vcr 
bis  gcncralibus  coccpta  cft,quia  illa  no 
tacita  fcd  cxprelVa  popiUaris  cft^ut  li  di 
xerit  tcftaior,iuftituo  Titiu  &  Scmpro 
niii  atq; cos inuicc fubftituo,  namq; ii 
vtcrq;  impubcs  cft,  pupillaris  cxprcf^ 
fim  coiinctur.  ita  tcnctBar.I.Lucius^ 
n.7  ff.dc  vulg.&pup.&  ibilaf.dicit  hac 
ciic  cominuncm  opi.quc  rcfcrt  Didac* 


Coua.d  c.Rainu  f  4,n.5.verreftaut?- 
Idedic  fi  ita  dixcrit  tcftator,inftituo 
Titium  filiu  meum  &  ci  fubftituoSem 
proniu,naq;fi  Titius  impubcseft,ccfe 
turpupillaris  cxprcfTa.ita  tenet  Bar.d.L 
Centurio,nu.  j  2.  &  ibi  dicithanc  cffC' 
com.opi.G.diau.col  S^.Didac.d.^. j. 

Qu.((}io  XII. 

Tervtilgairmfucceditur  tesiam.n  x, 
Quidtn  uulgariexprtfpi  faQaimpuberi^n.  1, 
Quid  m  tacua  uul^ari.nu. j . 
Quidft  pater  &  filius  ftmul  morirentur^nu,  4. 
^n  tacica  ujil^ans  extludat  matrem,n.  y.  . 
Quidin  fubHuutione  partim  expreffa  partim 
tacita.n.6, 

ALius  cft  cffcdus  fubftitutionis  vu! 
gari$,quiapca  fucccditur  dcfun- 
&  no  ci  cui  fa(5ba  cft  fiibftitucio.ita 
eft  tcx  inftit.dcvulg  fubftic.in  prin.& 
tcnct  Bar.quefequutur  ocsd.l.  i,n.j8. 

2  Scd  qujro  quid  in  vulgari  cxprcfla  q 
coiinct  pupillarctacita  j  qn  impubcii 
fubftitutio  facta  cft  uulgaritcr,  nfiquid- 
_p  cam  fucccditurpupillo  an  fbli  tcftato 
n?Rcfp.Fucrut  opinioncs  intcr  Dodt. 
fcd  Bar.diftigiiit.aut  impubcf  rcpudia 
uit,&  tucfjbftitutus  tatu  accipirbona 
dcfundi.Autpupillus  in  pupillari  mo- 
rit',&  no  cft  hjcrcs  faftus, &  tuc  fubfti 
tutusuulgaris  rccipict  utraqj  bona  dc 
fundi  &pupilli:&  quod  Bar.fcquun- 
tur  Dod.coitcr  tcftatur  Zafd.ira6t.ul 
tim.cffcdu.Sfori.Odd.  tra<ft.  copcnd. 
in  pra?lud.2.par.4.  cffc6t.  Sin  autcm  fa 
6tus  cfthirc*  uirtutc  tacitar  pupillaris 
utraq;bona  rccipict,  'ta  communitcr 
tcncrc  DoA.tcftatur.Zaf  d.Li.nu.ji, 

3  Quarro  itcquid  in  tacita  vulgari  co- 
teta  in  ptipillari  cxprcfla,nuquid  trahcC 
ad  bona  pupilli,puta  q,a  pupiUus  dccc- 
ditin  piipillariftatcatcadita  h^rcdita- 
tc?Rcfp.Diftinguedu  c  ut  s .aiit  loqui- 
murqn  rcpudiatpupillus,  &  tuc  fucce 
dit  cx  tacita  uulgari  ini  in  bonis  tcftato 
risjnon  autcoi  pupiUi. Auc  quando  pu- 
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Fillus  ia  mortuus  c  antc  adita  h^rcdica 
^c,&  tuc  non  folu  fucccdit  pupillo^con 
'cqucter  trahitiir  ad  bona  puptlli,&  illc 
fubftitutus  venitad  bona  teuatoris  & 
popilH.ita  tcnctBar.d.l.i.n  4.&CU  co 
trafcut  coitcrDoc.vttcfta^Rip.  ibi  n. 
i^j.Iafd.l.fi.infi.C.dcindi.&fubfli. 
Scd  numquid  hoc  locu  habebit  fi  pa- 
tcr  &  filius  fimul  morirent?  Rcfp.Bar. 
dJ.  i.n.4.in  fi.icnct  <j>  fic,&  hoc ijuidc 
proccdit  fi  morianc  fupcrftiiibus  ma 
crc&  fratribus^&  vnus  coru  fuerit  (iib- 
flitutusjquiacucfijbflitutus  ucraq-,  bo 
oa  rccipict.Sccus  ucro  fi  excrancus  fue 
rit  fubftitutus  fupcrftitibus  pdidis  p- 
ibnis.ita dicit  cotcr  tcncrc  Doc.Rip.d. 
1. 1. n.i 7  8 .S tor.Odd. d.par.  2 . ^.cffc^^u. 

Quid  aut  fi  pupillus  non  eifct  hzres^ 
&  inicr  pupillarc^tatcm  morircturjma 
tertn  pupilli  viuerctjnuciuidfubftitu 
tusex  cacitaTulgari  matri  pferct^RcIp. 
<f  fic.iia  tcnct  gl.l.fi.C.dcinft.fubfti- 
to  quain  icquitur  Bar.&  c^tcriDoDo. 
coitcr  4  vt  teftaC  IiCo.  ibi  in  fin.&  dicic 
indubitatuRip.d.l.i.n.i7j  ^a vxorno 
fucccdit  in  bonis  mariti^  nifi  dcficicnti 
bus  agnatis  &  cognatis,  Cjtcru  tn  fi  vi 
oerct  tcftatoris  matcrjiUa|>  lacita  vulga 
ic  non  cxcludcrctur.ita  tcnct  Bar.d.Li. 
nu.;i.&  ibiilip.nu^i75.  dicit  hacclfe 
com.opi.Did.Cou.c.RainutiuSj^.  5  .in 
fi  no.n.pfumiturquod  teftator  matre 
fualtima  fucccsfioncpriuarc  uolucrit. 

Quidautfi  fubftitutio  fit  partim  cx- 
preilapartimucitauulgaris,  numquid 
in  cafu  cacito  cxcludct  matre  pupilli^q 
data  cft  coh2:rcs?Rc(p.Bar.d.I.  ( .n.45 . 
tcnct  c^  matcr  non  CKcludacur.  fed  ipfa 
admircatur  cxclufofubftitutoex  tacita 
vulgaru  pcrtcx.  1.  fin,  C.  dc  inftit.  & 
fubftit.Scdcontrarium  tcnent  coitcr 
Do(^.intclligentesd.l.fin.non  inuul- 
gari  fed  pupillari  taciu ,  ut  tcfta  Rip. 
d.l.  i.n. i7  6.Alcx.l.fi.n.4  C.de  infti. 
&  fubfti.&  ibi  Iarn.6.&  Bald.&  Paul. 
de  Caftr.dicuntproptcr  ambagcs,  & 
fantafumBar,  aoa  cftc  rcccdendum  a 
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coi  opi.Capr.in  tra6t.reg.de  fubft.vul. 
nu.89Ant.Gome.varia.refo.l1b.  I  .c^. 
■U.2S,  Quxfcntentia  veriorcft  ifi.n. 
hoc  proccdit in  tacita  vulgari  coteta  iii 
pupillari  exprclla ,  q  vcnit  cotra  verba 
tefti^multo  magisin  cacitavuljgari  iclu 
fa  in  vno  cafu  vulgaris  exprcrtar ,  q  vc- 
nit  cx  natura  vcrboruj  locum  habcbit. 

Qmllw  XI  ir. 

Subfiitktus  vulgaris excludit  cbiun^H.n.  i , 
^An  id  proceddt  in  "pulgari  tacita ,  au.  i, 
Quid  m  fubflitutione  inualida.nu.^, 

I  t*  St  quoq;  alius  cftedus^quod  fubfti 
•JtLtutus  vulgaris  pfcrturc6iun(5lo,& 
ita  ^  fubfto  vulgaris  impedit  ius  accre 
fccdi.ita  tenct  Ang.d.1. 1 .  &  h^c  eft  re- 
ceptisfima  oium  mia^vt  teftatsr  Pa.d« 
Caft.cof.  1 1 4 Jib.  I .AIcx  conf ;  8.1ib.l« 
&  cofi.52.Iib. ^.Roma.conf.  i  ^  1  .Cor. 
cof  j  p.lib.  2.Soc.conf.6  7.  vol.  vlt.  Dcc 
rub.C.qn  non  pct.par.Ani.Gome.va- 
ria.rcfol  lib.  i  .c.j.nu.j6.Sfor.Odd.d. 
i.par.6.cfFed.  R6  eft^quia  prouifio  ho 
minis  toUit  prouifionem  lcgis,tu  ctia^ 
quiaius  accrefcendi  eft  tacita  quxdam 
uibftitutio,vndcpcrcxprcfsu  tollicur. 

S  Et  hoc  non  habct  dubiu  in  fiibftonc 
cxprcfta^fcd  quid  in  vulgari  tacita  com 
prchenfi  fub  pupillari:  mouct  qofiem, 
ip  ius  accrefcendt  quoq;  tacita  qdim 
fubfto  ccnfcatur,  &  cx  tacita  tcftatoris 
votuntatc  ipficifci  dicitur,  vt  dixi  infra 
§.ius  accrcfccJiiVn  intcr  parts  no  vidc 
turpr^lationi  locus  cftc  ?  Rcfp.  cj>  imd 
ctia  tacita  vulgaris  comphcnfa  in  pupil 
lari  cxcludat  coniijcitu  liueiusaccrcfce 
di.ita  tcnet  Bal.d.l.fi.^.dc  inft.&  fub- 
fti  diccns  hoc  vaIdcnotandQc{fc,&  jp 
ccdic  indifttiicte^ciia  ii  jltqua  cociirrac 
qualitas  coniuLtiunis  vcl  fanguini&,& 
quia  tft  valdcconiunda pcrfona  tcfta- 
toris  vel  coK.rredis.hac  miam  frcqucn 
terplacitam  dicu  lafl.re  coniij^i,  col. 
57  Crot.col.i  8.ff  dc  Ug.^.  laf.d.l.fin. 
1. 1  .C.quando  non  pcrcn.par.  Ant.Go 
mcz.d.c.j.  num,2d.&  fcq.ibi,  Soarez 
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receptiorcm  &  vcriorcm  diccns  n.6i, 
&.  cocm  indilfcrctcr  dicit  Vafq.prjfat. 
lib.i.dcfucccf.progrcf.nu.i  j.&c  num. 
1 8.diccns,<|>  ab  ca  nemo  vncjua  difcrc- 
pauit,imo  tcnctur  tanqua indubitatiC- 
iima,tiuauisBar.d.tfi.rcftringcrcconc 
turjCjri  aliqua  fanguinis  vd  affc<5lionis 
qualitas  concurrit ,  q  ad  tus  accrcfccdi 
alpirarc  vidctur.Scd  cois  fcqucndacft, 
cxvcrifimiUracntcteftatoris,quipfu- 
mit  magis  vcllcpfcrrc  fubft  tutn  in  fua 
hfreditatc^cu  cucxprcffc  in  pupilli  bo- 
nis  in  cjuibus  fua  cotinebatur,ptulcrit. 
3  Q^3ero  i:cm,nunqutd  fubftitutio  in 
uahda  impcdiat  ius  accrcfccndi  ?  Rc- 
foon.rj»  fic.dumodo  inualida  fit  cx  c.m 
U  ,  quar  dcftinata  cft  ad  dcduccndum 
rcmad  caufam  intcftati,  vt  ft  cft  inua 
lida  cx  cau(a  prartcritionis .  ita  tcnct 
Bar.I.pcn.ftVdciniuft.nu.J7.  &  itacrc 
brius  rcccptu  dicit  Soci.d.l.  i  .nu.74.& 
Lre  coniunfti,nu.  l  ii.Sfor.Odd.d.par. 
a.(>.effcdu,  quia  teftaiorfua  volutatc 
poteft  tollcrc  ius  accrcfccndi.vt  dixi  in 
tVa  $.ius  accrcfccndi ,  in  tollcndo  autc 
eadfcft  voliitasin  inutili,ficutin  viili. 

Aducrtc  etiam ,  prardidb  conclu- 
iio^quod  fubftituius  pratfertur  coniun 
fto,procedit  cum  fingularitcr  &  nomi 
naiim  vni  fubftitutus  cft,non  fi  fimpli 
citcr  pluribus  inftitutis,  alius  fimplici- 
ter  fubftituttur,quiatuncnon  tam  vni 

Jiuam  loti  gradui  vidctur  fubftitutus, 
tcquc  coniuudus,  qui  cratinprimo 
gradu  prxfertur.  hanc  dicuntcommu 
ncm  Pau'.dcCaft.&  Soci.l.fi  is,f  itcm 
fipatcr.  ft".dcrcb.dub.  Soci.l.i.a.q.y. 
prin.fF.dc  vulg  Fcrnan.Vafq.de  fucccH 
progrcf.  $.12.  nu.2  2* 

yul^ms  facit  de  fuo  yoluntarium^, 

V Ltimus  cftcduscft  ,  quod  vulga- 
ris  fubftitutio  cxprcfla  facit  dc 
fuo  voluniarium  .  hanc  communcm 
cfiTc  opi.dicit  Calant.d.l.i.n.  5  7.  Idcoq»* 


fi  filium  inftituat,&  fi  is  hfrcs  non  crit 
fubftituat  aiiu,iamfilius  fadus  cft  h^- 
rcs  uoluntariusjitautposfit  repudiare 
ctia  de  iurc  ciuili,ncc  cgct  prjtoris  bc- 
ncficiojitcm  toUit  cftcaus  ,  &  fuitatis 
priuilcgia  ,  dc  quo  dixi  infra^.  fuitas 
quib.  mod.  tollatur. 

QtiAslio  XV. 
s  F  MM  ^n^i^. 

\  Tet  aditionm  infiituti  ceffat  vulgaris,  mr.  if 
Quidft  explwibus  injlitutis  unus  adeat.n.i» 

Declaratux.n.^. 
Minore  reflituto  aduerfus  aditionem  an  ftt  i» 

cus  uulgari.n.^ 
yulgaris  an  exphret^  ft  inflitutus  tantnm  de  ni 
re  ^storiopoteH  fuccederetn.  5 .  Et  qwd 
ft  quis  petat  bono.poffefxtan  tamen  de  iu 
re  ciuili po(fu  fuccedere.n.6, 
jln  exiflentia  fw  h»edis  extinguatJi.j% 
I  "O  Eftatui  dicamus  qualiter  finiatur 
iVfiucccftet  uulgaris  fubftttutio.  Et 
hoc  fit  pluribus  modis,&  primo  p  adi- 
tioncm  fadam  pcr  h^rcdc  in  primo  gra 
du  inftitutum.tex. l.poft  aditam. C.  dc 
impub.&  alijs  fubftit.  ibi  com.  dicit  Sa 
pia.n.S.Ratio  cft,qa  g,  inftituitur  fub  a 
liquaconditionc,fub  contraria  uidctur 
cxclufus,fcd  inftitutus  cft  fubftitutus 
fubilla  conditionc  fi  haires  non  crit^ 
crgo  fi  harrcs  crit  ccnfetur  cxclufus. 

Scd  quid  fi  plurcs  fint  ha:redcs  infti 
tuti,  &  eis  datus  fit  fubftitutus ,  num- 
quid  uno  adcuntc  cxpirabit  fubftitu- 
tio  ?  Rcfpond.  Magnus  hic  eft  Dod. 
conflidus  &  dubitatio,  pro  qua  rcfol- 
ucnda  tu  diftinguas . 

Aut  fada  cft  fublHtutio  omnibus  co 
pulatiueucl  coniundim,  &  tunc uno 
cxomnibusadcuntc  cxpirat  fubftitu- 
tio,ut  fi  tcftatorTttium  ,  &  Mocuium 
inftituit,&fi  Titius,&Mcuius  hjredes 
non  crunt,  fubftituat  Caium.ita  icnct 
Bald.  &  Dodores  communitcr  in  1. 
pcnuLC.dc  impub.  uttcftatur  Rip.d, 
1. 1 .  ou.  I     SodD.diccns  ita  commu- 

Ditcr 
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liitcrfcntircDo»5lorcs  1.  quauis,  C.  dc 
impub.&  quod  maiorpars  Doftorum 
in  omnibus  cxcmplis  coiundim  &  co> 
pulatiuc  conccptac  fubftitutionis  fc- 
<]uantur  Bar  .  dicic  Calanth.ibt  nu.6p. 

Aut  fadacft  fubftitutio  pluribus  in 
llitutis  limplicitcr^  fiuc  indcHnitc  hoc 
modo:Si  h^rcdcs  non  crut,&  fimilitcr 
«xpirat  fubftitutio  aditione  vnius .  ita 
tcnctBar.d  I.r.&  cft coisopi.vttcfta- 
tur  Rip.ibid.Sfor.Odd.d.  2  .par.q.6. 

Aut  fubftitutio  fa<5b  cft  pluribus  fc 
paratim,  &  vnius  aditionc  iion  cxpirat 
iubftilutio  quoad  omncs,  fcd  vcrifica- 
lur  in  partcm  vt  vnodcccdcntc  cx  fcri 
ptis  hxrcdibuSjfubftitutus  in  ciuslocu 
vocctur  ,  hcc  accrefcat  coharredi ,  fiuc 
fubftitutiofiat  vcrbisaltcrnatiuis^vidc 
licct&  fi  aut  Titius,autScius  hxrcdcs 
non  crut,Caium  fubftituOjfiucpcr  vcr 
bum  diftributiuu ,  vt  fi  quis  corum  hx 
rcs  no  crir^vcl  cuihbct^aut  fingulis  fub 
ftituoj  fiucctiam  pcr  cxprcfTam  fc*para 
tioncm  fiatyita  vt  fuus  cuu|;  (cparatim 
dctur  fiibftitutus:Vt  li  Titius  h^rcs  no 
critjfubftituo  Caiuin,&  fi  Scius  non  e> 
rit,fiibftituo  Floruni.ita  tcnct  Bar.d.l. 
2.RU.4S.  &  cft  cuisopinio^vttcftatur 
Alcx.nu.-j.o.Soci.nu.82.  vcrf.  circa  fe- 
cundam  quzft.Bar.Calant.d.l.i.  diccs 
^  cu  Bar.  tranfcunt  ocs  ncminc  difcre 
pantCjRipa  ibi.nu.  1 87. &  plurib.fcqui 
tur.&  magis  cocm  dicit  Anto. Gomcz 
yaria.rcfol. tom.i.e.;.  nu.^5. 

Pra.Jida  tamcn,  quando  ita  fcpara- 
cim  fa^ca  cft  fubftitutio,  dcclara,  vt  no 
proccdant^quando  pcrfbna  qux  adiuit 
clTct  vcrifimilitcr  magis  dilcda,  qu.im 
fubftitutus.puta  fi  cflctdclibcris  tcfta 
toris^quia  talis  fubftitutum  excludcret 
nc  in  partcm  vocarctur .  ita  tcnct  Bar. 
&  Doc.d.I.i.vt  dicitRip.ibi.  nu.jo^. 
Alc.  con^fzy^.vol.  j.  qucm  rcfcrtZaf. 
in  trad.fubfti.c.d.vcrf.fccunda  conclu 
fio  in  fi.&  ab  hac  fcntcniia  non  cfle  re 
ccdcndum  dicit  Ripa  ibid.  nu.  204. 

Quarro  itcm ,  quid  fi  minoradiuit 


h^rcditatcm  temerc  &aducrru$  aditio 
ncm  fit  rcftitutus  bcneficio  prxtoris, 
vt  abftincat,niiquid  admittatur  fubfti^ 
tutus  vulgaris  ?  Rcfpon.quod  fic.ita  tc 
nctBar.d.  1.  i.  nu.^^.&nancdicit  ibi 
cocm  0pi.eflcS0c.nu.48.Rip.nu.10j. 
Calan.nu.85.Sfor  Odd  irad.compcn. 
in  pra:lud.q.5  vcrf  limiratur  autcm  pri 
mo.  Et  potcft  talis  fubftitutus  adire  ct 
iurcciuili  fi  vclit.itatcnct  Bar.  ibid.  & 
cartcri  coitcr  fcquuntur,vt  tcftatur  ibi 
AIcx.&  Rip.  S  jpia l.noft  aditam,nu.8. 

5  Quarro,  quid  u  iiiltitutus  non  potcft 
fucccdcrcnifi  Jc  iurcpr«torio,vcl  pcr 
bonorum  poflcsfioncm,  iuxta  difpofi- 
tioncm  I.H.C.vndclcg.  nunquid  fubfti 
tutus  qui  vcnit  dc  iurcciuili  fit  admit- 
tcndus?  Rcfpon.Inhacqufftionc  con 
fidera  duos  cafus :  Primus  cft,  quando 
bonorum  poflcsfio  habuitorigincm  in 
vita  tcftatoris,&  coviuente,rcconuale 
fcit  tcftamctum  ruptum  dciurc  ciuili, 
vtquia  turpisconditio  adicdla  reijci- 
tur  a  pra:tore  j  vcl  pofthumus  praetcri- 
tus  dcccslit  in  vita  tcftatoris,  tunc  fub. 
ftitutus  vulgaris  non  admittitur.ita  te 
net  Bar.d.l.  i  .nu.5  i  .&  ibi  Soci.nu.  50. 
dicit  hanc  cflc  communcm  opinioncm 
Ripa  nu.  209.  vbi  dicit  diftindioncm 
Bar.communitcr  approbari. 

Sccundus  cafus  cft^quando  inftitu- 
tio  rcconualefcit  de  iurcprartorio  poft 
mortcm  tcftatoris,vt  ii  pritcritusap- 
probat  teftamctum  patris  dcquodixi, 
;ntra$.tcftamcntum,fubftitiitusvulga 
ris  prxfcrtiirinftituto.itadicit  Bar.ci- 
tato  loco,&  ibi  Rip.  Bar.coitcr  appro- 
bari,&  ciuodglo.l.  fiquiscum,$  fi.flp. 
devulg.lubfti.tcncs  contrariumcoiter 
rcprobctur  dicit  Lanfran.  1.  Ccnturio, 
in  matcria  fubfti.vulga.  conclufio.17. 
Ratio  cft,  quia  a<5tu  fuo  quisultcri  iri 
iurc  ciuarfito  prariiidicarc  non  potcft. 

6  Scd  quid  li  iuftitutus  potcft  adirc 
dciurcciuili ,  &  omifla  aditionc  pctac 
bonoruiM  poflcsfioncm  dciurcprarto 
rio  ?  Rcfpon.qudd  tuncfubftitutus  rc 
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pcUitur  pcr  inftitutura.  ita  tcnct  Bar. 
d.I.t.n.s  I  .&  cjuod  ita  coitcr  tcnctur  cii 
citRipaibid.nu.2Z0.Et  hoc  intclligc 
nifi  inftitutus  renunciaffet  altcri  iuri 
no  fimplicitur/cdadicdb  ca^quia  dam 
nofa  c(Tct  hircditastunc  .n.vulgaris 
fubfto  cxtinguitur.ita  tcnetBal.l.  fuu, 
C.dc  iur.dclibcrandi.&  fcquunt  Doc. 
coitcr  vt  tcftitur  Rip.d.l.  i  .n.  1 2  o. 

Quacro  ctiam,  nuntiuid  cxKlcntia 
fui.h^redisjVtputa  fi  filio  fuo  detur  fub 
ft4tutus,qui  ipfo  iurc  harres  cfl,&  fin- 
gitur adiui(rc,cxtinguat  fubftitutionc 
vuIgarc?Rcfp     fi  faftacft  fubftovo- 
lutaric  cxtra  coliliu  Gilli,&  I.Vcllcij, 
&  inftitutus  fc  abflmcat  ab  hfrcdiiatc, 
non  cxpirat  fubfto.nift  inftituius  fuus 
{it  hxrcs  clfc<aualitcr.Sccus  vbi  vulga- 
ris  fubfto  cft  ncccftaria,&  fit  cx  nccef 
fitatc  fccundum  Gani  confiliu,  ncrum 
paturtcflm,vt  li  filium  tcftator  infti- 
tuat,&  cx  co  nepotcm  nafcituru  vcl  na 
tum  fubftituat,tunc.  n.cxiftcntia  fola 
cxiinguit  vulgarcm  fubftoncm ,  quia 
ccnfciurfafta  fub  condiiionc  fi  filius 
viuo auo moriatur.itatcnct  Bar.d.l.i. 
nu.50.&cft  communis  opinio  vt  tc- 
AaturSoc.ibinu.54.Rip.nu.ao8.&rj» 
Bar.opinioncm  tcncntocsdicitCalat, 
ibi  nu.8<5.1icei  ipfe  alitcr  fcntial. 

OH.iJfio  XVI. 

Un  Mitutio  -pHlgarn  tacita  expirctpcr 

aduentum  pubertatis.nii,  l . 
DtclaratHr^nk.  2 . 

j  i^Vxro  vltcriu$,an  fubfto  vulgaris 
taciia  comprthcnfa  in  pupillari  cx 
piret  aducnicnte  pubcrtatc?Rcfp.Con 
troocrfum  fiut,Bar.d.l.  i  .n.^d.diftin- 
miit.Auun.fiibfto  pupillarisfada  eft 
hmplicitcr,vt  quilquis  mihi  hcrcs  crit, 
fit  &  harrcs  filio  meo  impubcri ,  vcl 
cjuandocuncjuc  fiUus  moriatur,  &  tuc 
non  cxpirac  vulgaris  fubftitutio  tacita. 


Idcdic  fi  dixerit  impnberc  filiu  mcul- 
ftituo,Mf  uiu  fubftituo,ita  vtriufq;par 
tis  fauiorcs  agnofccrc  dicit  Vafq.d.  § . 
I  i.n.4<5.&  lib  ?.dccrca.$.»  i.n.  »44» 
Aut  fubftitutio  fafta  cft  cum  prjefi 
nitionc  rcporis,&  tunc  fi  tps  brcuius 
prxfinitum  fit,vt  fi  intra  10.  annu  dc- 
cc(Tcrit,conucniCit  omncs  cxccpio  Ri- 
pa&  Alciato,vuIgarcm  &pupillarc  c% 
tingui,vt  tcftaiurFcrn.Vafci  dc  (j^ccc. 
jpgrc$.i  i.n.^tf.Sin  vero  pfinitu  fuit 
tempus  actatispupillaris,vtfi  intrapu 
pilbrcittatc  dcccffcrit  fubftituo,  & 
tuncficut  cxprc(ripuptllaris,ita&  taci 
ta  vulgaris  cxpirat.tcnci  Bar.d.l  i .  nu. 
56  &hanc  dicit  cftccocm  opi.Imo.l. 
q.  habcbat,ff .  de  viilg.  Albc.l.pricibus, 
nu.ii.C.dc  impub.n.4  Alcx.n.4j.& 
Arc.ibid.Soc.nu  ^;o.&  n.  ?  ^  Alc.  nu. 
9;  .GuIi.Bcncd  c.Rainattus,rrac.  vul. 
nu.158  Coua.$.5.n.5.vcrfillud  fanc. 
Rip.dl  i.nu.ixs.&quodiftaBar.do 
ftrina  coiier  fit  approbata  dicit  Zaf. 
trac.  fubfti.in  matcria  vulg.  fubfti.  5. 
membr.conclu.z.rcccptiorcmfatctur 
Ema.Suarcr  add.ad  Gom.  citato  loco, 
Itcct  ipfe  contrarium  vcrius  cxiftimct. 

Contrariam  partem  quodimofub- 
ftotacttavulgaris  fiuc  fiai  fimphcitcr 
fiuecu  pfinitionc  tcmporis,indiftin- 
6ie  fempcr  durct,tcnct  Imo.c.  Rainu. 
&ca  dicit  hodiccflccoem  Vafq.d.§.ti. 
n.^6.&  vcriorc  putat,fcd  rcucra  prior 
opinio  magis  cominunis  cft.hanc  ma-- 
gis  communcm  cflc  opinioncmdtcit 
Sfor.Odd.d.tra^t.compcn  par.  2.  q.5. 
g  tn  conirariu  ftbi  quoq;  placcre  dicit. 
i      Scdcoisopinioproccdit  qiiidc  qn 
vulgaris  abiniiiocupupillarifuit  vni 
ta  quia  pupillaris  valuit.  qiiid  autcm  ft 
pupillaris  a  principio  vftjjfuit  inutilis, 

puta  fafto  extranco,vcl  maiori,vI  cma 
cipato?Rcfp.cj>licct  pupillaris  non  va- 
lcat,tamc  nihilominus  comprchcndit 
vulgarc,&  valcbit  vt  vulgaris  fiuc  fiat 
fimplicitcr  fiuc  cii  tcmporis  pr^finitio 
nc,ua  tcnct  Bar.d.l,  1  .in  fin.&  cft  cois 

ppi- 
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opjniojVt  tcflat  AIcx.ibi.n.^^.Rip.n. 
22  j.&n.ii8.Soc.n.37.&  6.Corraf. 
<1.I-  po/l  adita^licct  ipfciiriu  tcncat.Di 
fU.Coua.d.c.Rainuti.^  j.n.  j.Tcrf.t  i. 

Qtupo  XV IL 

jtn  pcr  emuncipationem  pofi  fa^am  pupU' 
Cirem.taciia  pulgaris  cejjet. 

QVaero  iicmjfi  poft  fafia  pupillar5 
impubcs  cmancipatus  fit^an  taci- 
ta  vulgaris  cxtingua'iir,  non  fccusac 
pupillaris  exprcfla?Rcfp.B.il.d.l.fi.  C. 
dc  infti.&:  fubfti.tcnct  vulgarc  non  cx 
tiftgui,cjucm  plurcs  alij  fcquuntur.  Scd 
contrariu  tcnct  Bar.d.I.i.n.5  5.&  hac 
communitcr  rcccpta  clfc  fatetur  Lafr. 
d.l.Ccnturio,in  matcria  vulg.  concluf. 
20.Alcia.d.I.i.nu.92.Fcrn.Vafi].  <j,  tn 
prima  opinioncm  vcriorc&  fortcrc- 
ceptiotc cxiftimatd.$.Ti.nu.  245. 
fub  pupilluri  cxlcgisucrprctatione  c6- 
prchcditur  vulgaris  arquc  principaliicr 
licalicrapcmacipationcccfsate,altcra 
Jtcgra  &  (alua  manct.&  h|cd  vulgari. 

Qujtlito  XVIII. 

syMM^Rjy  M. 

Qho  iure  introduffa  fn  pupillarir. 

AC  ccdo  nunc  ad  pupillarcm:Qiiar- 
ro  igitur  (|uoiurc  introdu^ta  fuit 
pupillaris  fubftitutio?Rcfp.c6is  cft  opi 
nio^fubftoncm  pupillarc  iurcciuili  no 
quidcm  fcripto,fcd  moribus  &  confuc 
ludinctcftjtoru  inucnta  &  introdu- 
ftam  cfTc.  itatcnct  Bar.l.2.nu  i .  ff.  dc 
vulg.&  ita  coitcr  rcccptuc(rcdicit  Fra. 
Ripa.ibi^nu.  22.  £ma.Suarczaddi.  ad 
Gom.varia.rcfo.Tom.  t  .c^  .n.  I .  Qu^a 
non  cft  patris  tcftamcntum,ncc|:  pairi 
^  illa  fticccdirur,fcd  filio,vndc  cum  fit 
non  noftra/cd  alicnf  volutatis  fnia  & 
dc  rcbus  alicms,rcgulis  iuris  ciuilis  rc- 
fragatur. 


QuaflioXlX 

SF  M  M>A\IU. 
Quidfit  pupiUaris, 

QVarroquidfit  pupillaris  fubfto? 
Jlcfp.tf  pupillaris  fubft6  illadici 
tur  Qua  pr  facit  nlio  pupillo,vt ei  intri 
pupillaria  mortuo  fucccdatur:Idco.n. 
pupillaris  dicitur  Don  nifi  pupillo 
fiat..ta  dicit  cc  cocm  opin.  Sfor.Oddo 
trad.compcn.in  prarlud.par.j.  q.  12« 

Quafiio  XX. 

SF  MMjI^IU. 

Subflitutio  pupiiLtris  fit  -perbis  ftn^ularib*  n.  f . 
Vevbaiji  hxres  erit) an  ftnt  de Jubfiantia  pupd 
larisyHU.i. 

Tupillaris  expreffa  eH  faSa  perhee  vcrba :  fi 

in  pupilLsri  decejiJerit.  nu.  j . 
Quid  fi  dixerit/t  in  pupiUari  decejjerit  rtuhiftt 

hares.nu.  4 .  Declara  nu.  5 . 
Quidfn  diff  erentia  irter  hancft  hxres  erityCt 
m  pupiltari  decfficrity&  ilIam,fiiH  pupiUari 
decejjerit,nu.6. 
.An  fn  pup  Uaris  exprejfa  hxc  :filio  mec  hnptt 

beri lubfiituo.nu.y,& qvdfi  dixerit,  ei 

ftth<£res.rm.2. 
Subjlitutio  uerbis  ^eneralibus  concepta  quan 

do  tlicatur.nu.  g.&  10. 
4/f ;/  fn  puptila/is  hxc  unjiituo  filium  &  cum 

eo  Titium  &  Mptiumy&  qwfquis  iw/ji 

hxres  eritfit  hxres  filio.nu.  1 1 . 
v^w  fn  pup.lUrn  i  fiUo  impuberi  fi  decejferit 

Jubflituo.mt.  1 2. 

I  /^Vacro  c|uib.vcrbis  fiat  pupilTaris 
V^^fubft6?Rcfp.cj>  fiibft6haic  plu- 
rib.modis  concipirur.  Qnq;  &  primo 
fitvcrbisfin^ulaiibus,  &  fub  duabus 
conditionib.pcrfona  impubcris  rclpi- 
cicntibus,&  ita  concipitur:inftituo  fi- 
Imm  mcum,&  fi  is  hxrcs  critj&  in  pu 
pillari^tatc  dccdfcrit/ul  ftituo  Caiu. 
oarc  forma  cx  Bar.fnia  in  1. 2  .ff.  dc  vulg. 

P    a  nu. 
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n. 27.rcccpta*cft vt  tcftatur J^fin  trac. 
piipillaris,j.mcmb.&  fj>  fit  cois  opinio 
dicit  Coua«d.c.Rainut.$.5.nu.4. 

X  Intclligc  tamcn  IioCjVtifta  vcrba(& 
f\  harrcs  cni)non  (inc  omnino  dc  fub. 
ftantia pupillaris  fubftitutionis.itado 
^ct  Bar.ibid.&  cft  magiscois  opinio 
vt  tcftaturRipa  d.l.^.n.^C.  Dcc.l.prc 
cibus,C.dcimpub.&  alijs  fubfti.num. 
l5.Sfor.Odd.d.<].6.Idcoc|; <i  copujati 
uchocmodoconccpta  lit  fubfto  pupil 
laris  fubduabus  conditionibus^  fi  har- 
rcs  crit,&  in  pupillari  dcccircrit  cocur 
fus  copulatorunon  rcc]uiriiur,vtfub- 
ftitutioni  locus  fit.ita  vulr  Bar.d.1. 2.& 
fcquuniur  comnuinitcr  Dod.vt  tcfta- 
tur  Rip.d.loco. 

5  Sccundo  igitur  ita  concipitiir  pupilla. 
ris  fubfto  cxprcGc  pcr  ha:c  vcrba:Si  fi- 
lius  mcus  in  pupillari  actatc  dcccHcrit. 
In  hoc  tn  diucrfa;sut  opinioncs,  an  dt 
£ia  vcrba  (li  filius  in  pupilljri  artaic  dc 
ccftcrit)  iducac  (ola  pupillarc,an  vcro 
copcndiosa,  &  Bal.in  l.prtcibus  tcnc  t 
compcndiofam  cHc.&  hanc  dicit  cfle 
comnauncm  opinioncm  laf.d  l.i.nu. 
^y.Bald.conli.  { 2i.lib.i.Contrarium 
quodimofit  pupillaristcnct  Bar.  d.l. 
a.nu.27.&  cft  cois  opmio,  vt  tcftatuf 
Rip.ibi  diccns  ab  ca  non  cfTc  rcccdcn- 
dum,nu.4i.Zaf  in  tMc.compcndiofa:, 
vcTf.rcquiruntur.Dida.Coua.c.Rainii 
tius,$.5.nu.5  &$.9.vcrf.  j.dc  tcftam. 
Fcrn.Vaftj.de  fucccfprogrcf.J.^i.nu. 
ap.vcrfdcnitj,'.  Qiiia  non  continet  ni 
fi  vnicum  tcpus  pupillaris  ^tatis  ,  ali.is 
cffct  compcndioiajVtinfracirca  com- 
pcndiofam  dixi. 

^  Scd  cjuirOjfi  ita  concipiatur  fubfti 
tutio:Si  filius  mcus  dcccftcrit  in  pupil 
lari  artatc^lia  mihi  hxrcs  (it,  nunc^uid 
ha:c  difiiofmihi^impcdiai  fubftoncm 
pupillarcm?Rcfp.i.^  non.ita  tcnct  gl.l. 
l.vcrb.CaiuSj ff.tic  vulg.  &  auod  ocs 
ita  tencnt  ttftatur  Ema.a  CoAa  c.fi  pa 
tcr,vcrb.pUi>ilIarcj,n.a,Parif.c6f.  y^, 
iU5.}.a.par.^uir^n6fcriptohabctur. 


5  Aducric  tn  illud  non  procecfcrc  ifi 
fiibftonCjCjuacnuIlius  cfTct  momcnti, 
vt  fi  ficrci  filio  cxharrcdato.  ita  tcnct 
Paul.dcCaftr.d.I.  i  .nu.9.ft.dc  vulg.  & 
d.l.prccibus^nu.i |.& cius  opinio ma 
gis  coraanittr  rcccpta  cft,  vt  tcftatur 
Ema.a  Cofta  d.vcrb.pnpillarts,nu. 
quauis  quida  contrariu  tucri  cunctur» 

6  Qua:ro,quar  fit  diffcrcniia  intcr  pri- 
mam  conccptioncmcrcpupillaris  fub 
ftitutionis(fi  hxrcs  cric  &  in  pupillari 
actatcdcccflcrit)&  fccnndam,f  fi  in  pu 
pillari  «tatc  dcccfltric  o m isfis  ilf is,  (i 
narrcs  cri't?Rc/p  Diftcrctia  in  hoc  cft^ 
cjuod  inprima  conctptionc  cxprcfla 
jC  Ipccialiicr  fbla  piipillaris  fubft6,quo, 
'nijm  illa  vcrba^  fi  hjrcs  crit ,  omnino 
rcpugnanc  vulgari,  idcocj;  fub  figuia 

'\  Vciborum  non  comprchcnditur  vulga 
rls,n.d  pupillaris  porrigtturad  vtiliia- 
tt?  olno  tacitx  cx  autoritatcIcgis,&  ita 
tacitaomnino  hoccafu  cft  vulgaris,vt 
dixi  fupra  q.^.Scd  quando  diciiur  fim 
plicitcrjfi  pupillus  in  pupillari  dcccflc 
rit,fub  gcncralitatc  vcrboru  coniinc- 
tur  vulgaris  cxprcfla^non  omnino  taci 
ta,&  ita  in  illa  /pccic  non  minus  vulga 
riscxprcfla  videtur^  quam  pupillaris. 
ita  tcnct  Bal.d.l.precibus^&  ibi  dicit  cf 
fc  coitcr  rcccpia  opinioncm  Dcc  nu. 
j  j.Soc.d.I. r.nu.j[6.Rip.8.}.Alc.num- 
ii.Alc.d.l.Ccnturio,nu.56.S.ipia.nus 
4?.d.l.prccibu5.Cur.Iun.  n.^^.Cone. 
d.c.Rainutius,$.5.nu.5  .Kma.aCofta 
c.fi  patcr,vtrb.pupillarc$,nu.i;.  Vtili- 
tas  cft  magna,quia  talis  habct  cftc&un» 
vulgaris  cxprcfla:,vt  dixi  fupra  d.  q.  7. 

7  Quid aut  fi  dixcrit  tcftator,filio  mco 
impubcri  fubftituo,an  pifta  vcrbaitcl 
ligat  pnpillaris  cxprcfla?Rcfp.Bal.i  l.p- 
cibus,n.48.tcnct  q;  no ,  cja  illa  vcrba, 
pupillo  vcl  impubcri,itclliguturappo- 
iitadcmoftratiucpocius  q.difpoficiuc. 
Contrariu  vcro  quod  fitcxprcfla  pupil 
larisccfuitBar.l.Ccnturio,n.^2.  in  fi. 
&  cocm  dicitopinionc  AIcx.l.Gallus^ 
§.  i  .nu.p  .qucm  rcfcrt  £ina.  a  Cofta  d. 

vcrbo 
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▼erbopuplIIarcs,nu.r4.in  fi.  &  verius 
dicit  idem  Alcx.l.2.nu.i6.ff.  dc  vuig. 

8  Et  hoc  proccditct,fi  teftator  dixiP- 
fct:fi  filius  intra  pubcrtatcm  Jcccflcrit 
filiacihaircs  fit.ita  Bal.fnlam  in  hacct 
fpccicprobari  a  modcrnioribus  dicit 
Alc.d.l.i .nu.9  j.Scd  in  hoc  contrariu 
tcnet  Alcx.ibi  nu  2  f  .vcrf.  i  .quia.Bar. 
Soc.d.l.Ccnturio,nu.54.Io  Bapti.d.l. 
prccib.numc.zi.Cor.nu.io  Polit  dc 
pupil.fubfti.5.&6.cj.Ema.aCofta  d. 
verb.  pupil.nu.i  i.idq;p^didionem 
ci.qux  vulgarc  fubfton^-  tollitj&  mcra 
pupillarc  indicat/iquidc  p  vulgarc  no 
rucccditurpupillo,(cd  ipfi  tcft.ttori. 

9  Tertiocoucipiturctharcfubfto  vcr 
bi$gcncralibus,his  quidc;filiu  mcii  in 
ftituo,&  ci  fubftituo  Titium  ,  vcl  filio 
mco  fubftituo,namq;  fi  filius  fit  impu- 
bcSjharcfubftopupillariscft  vcrbis  gc 
iicralibus  fa(Sta  ita  ccnfuit  Bar.d.l.Cc- 
turio,n.^  i.in  fi.Fra  fibi  contranus  c, 
fi  patcr,num,7  r ^ft  vcrior  &  coior 
icntcntia,vt  leftatur  Ema.a  Cofta  d.c. 
fi  patcr,vcrb.pupillarcs,nM.  1 4.  Quam 
uis  his  vcrbis  folam  vulgarcm  cxprimi 
volucrunt  Cyn.&  alij  d.l.prccibus. 

10  Idc  cft  in  rcciprocajVt  fi  dixcrit;Titiu 
&  Caiu  filios  mcos  inftituo,&  cos  in- 
uicc  fiibftiruo.cft.  n.hicct  pupillaris 
fubfto.fi  vtcrq;  filiys  litimpubcs,  cx- 
prcffa  quidcm  v? rbis  gcncrahbus,uci 
ta  quoad  fpcciaJia. 

1 1  Qiiarro^cj.d  (i  tcftator  inftituat  duoj 
vcl  plurcs  cu  filio,&  fubijciat^quifquis 
mihi  hfs  fit.lit  &  hr$  filio  mco,  vtru  cc 
fc-at  incra  pupillaris  fubrt6?Rc{p.  A20 
in fum.n.i.C.dc impub.&  alijs fubfti. 
vult  hifcc  verbis  cxprcf&a  vulgarc  coun 
tincri,&tacitapupillarc  fubintclligi . 
Contrarium  vcro  voluit  gl.mag.^.  qua 
rationc,infti.  dcpupil.  qucm  kquitur 
Bar.l.qu«l!bcris,$.hjjc  vcrbajnu.:  «;p 
r.fit  mcrapupillaris  fubftojqujad  vul 
garcm  omiiino  tacita  cxtcnditur.idcm 
Bar.d  1  i.n.  i  6  flP.dc  vulg.quem  cditcr 
rcccptu  tcftaiur  Ema.aCofta  d.cfi  pf. 


verb.pupillarcs,nu.i5.&hafc(cntcntia 
vcrior  cft,quiavcrba  fucccdendi  rcfc- 
runturad  impubcrem,  cui  hfrcscflc 
fubftitutus  no  potcft  nifi  cx  pupillari, 
1 2    Quid  «ut  fi  dixcrit  filio  meo  impu 
bcri  fi  dcccflcrit/ubftituo,an  crit  pur 
pillaris  tj>  impubcri  fada  fuit,  an  copc 
diofa  cotincns  pupillarc  J  pubcrtatcm 
&  fidcicommi(Iaria?Rcfp.fj>  fi  compcn 
diofa.ita  dicit  cocm  cflcopi.  AIcx  con 
fil.  I.li.  I  .Rip  l.Ccnturto,nu.i  4o.ft;de 
vulg.quos  rcfcrt  Vafq.  dc  fuccef.  pro- 
^rcf.Ii. 2.§.  I  j . n. 4 j . licct  ille  pupillarc 
limplicccflcopinctur.Scd  cois  vcriof, 
cft,maxime,fi  dixcrit,fi  dcccflcrit  finci 
libcris.non.n.adic(!tioillaita  conucnit 
artati  pupillari  ficutadultar,vn  intciio 
fuit  tcftitoris,vt  fubftitutus  admittc- 
rctur,fiue  in  pupillari  fiuc  adulta  gtatc 
dcccsfiflct. 

Qu^w  XX/. 

Jnpupitiarivt  -poleat  necefje  efl  w  fitfiliHS 

nu,  I  .tr qiiidinmturatibus^,t, 
Quid  in  adoptiuiSynu.  5 . 

^nfubffrtutio  faffa  Fmactpato  natwali  uel 
extraneo  countaturi  fjdeicormfsu.nu.^. 

X^Idcndum  cft  ctiam  ,qua!  pro  for- 
^  raa  &  validitatc  huius  fubftiturio- 

I  nispupillaris  rcquirantur.  £t  fcia$(^ 
eoru  qui  rcquiruniur  quardam  rc/pi- 
ciunt  pcrlbnani  cius,  cui  fubftituitur, 
quasdam  f^rmam,  quaedam  ;noduin 
confcruadi  Et  primorcquiritur  quod 
iscui  fubfticuit,fitdcUbcri5  filius,f  nc 
pos  vcl  ahus  dcfcccndcns,tcx  I.  i  .fF.de 
vul.&  cvcrisfimu  vt  dicit  Rip.ibi  n.16, 

1  Et  hoc  quidcm  proccdit  in  iibcris 
naturalibus  &lcgitiinis/cd  quid  in  na 
tuntlibus  iiti?Rcfp.quod  cis  papillari- 
ter  fubftitui  non  potcft.iu  tenct  Bar. 
d.l.i.nu.^.cum  quo  iranfcunt  omnes 
ibi  indiffcrctcr,vt  tcftaturFcrn.  Vafq. 
dc  fucccf  progrcf  li.  .§.  1  ^.nu.j.in  fi' 
Ant.Fumc.traCt  fubftjjupil  nu.j7.n6 
.a.funiinpoteftalctcftatori$  vc  dixit. 
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Qu,id  infilijs  adoptiuis?  Rcfp.  Bar. 
d.l.  2.docct,Q)  cum  hodic  non  ocs  ado 
ptiui  tranfcanc  in  ptatcm  adoptantis^ 
in  illis  cafibuSjQuib.in  ptatcm  adopta 
tus  non  tranfit,rubftitui  talc  no  poflc, 
cuius  opi.no  folu  cois,  fcdct  indiffcrc 
ter^^rcrcpta  cft.vt  rcfcrtRip.ibi  in  i  .re 
quifi.nu.  i  (J.Fcrna.Vafq  d.^.i^.  nu.j. 
Sto.Od.d.trac.cop.in  plud.par.^.q.4. 
4  Sed  qrojfi  pupiliaris  fubfto  fiat  cman 
cipato  naturali  vcl  cxtranco,nuc|uid  in 
utilis  hfcfubfto  conucriatur  in  hdcico 
milfura  ?  Refp.  gl.in  l.vcrbis  ciuilib.ff. 
dc  vulg.docct,ij»  valct  in  vim  fidcicom 
misfi.&  cft  cois  opi.vt  tcftaturSoc.nu. 
^^.laf  nu.j2.Claud.col.6.d.l.Ccturio 
laf.d.l.Ycrbis  ciuiIib.nu.o.&  i  p.Rip.l, 
cx  fa<5^o,fF.ad  Trcb.in  prin.  Corraf.  I. 
qui  tcft6,nu.2  9.Curt.iu.d.I.prccibus, 
nu.  5 d.GulicI.Bcncd.  d.c.Rainu.vcr.fi 
abfq;  libcris  morcrctur,in  matcria  c6- 
pcndiofa:,Hu.j7.&  fcqu.  Fer.Vafq.  dc 
lucccf  progrc.f.  i4.nu.{>6.$.  ii.n.zp, 
Tu  vcro  diftinguc:  Aut  fubftitutio  pu 
pillaris  dircda  continctur  in  codicillis 
&  coucriiturin  fidcicomiffariam.  hac 
dicit  cocm  opi.Gomc.c.^.Iib.  i .  \m.6, 
&ibi  Soarcz  in  add.  nu.ii.rcccptiorc 
dicit ,  &  ita  ocs  fupra  allcgati  recipicdi 
funt.  Aut  vcro  tcftameto  adfcripta  cft 
pupillaris  fubfto ,  &  tunc  conucrtitur 
in  vulgarcfubftonem,  &  ralct  tanqua 
vulgaris  cxprcffa.  ica  tcnccBarc.  d.1.2. 
nu.9.&  cft  cois  opi.  vt  tcftatur  Gome. 
tra&.vulga.fubft,nu.j  i.jj^i  Ema.  Soa. 
addi.nu.4j.  eic];adhcrcnd&eflc  dicitj 
cj^uicquid  fentiat  Comc.  vcriorem  &  re 
ceptiorem  dicit  idcm  Soarcz  addit.  ad 
Gomcz.d.c.4.  nu.z;. 

Qmnto  XXII. 

THpillaris  vt  valeatjtequiritur  -pt  fit  Ipubes,  I 
•/f  « in  pMpiQari  vt  fieri  n6po(}itjteqmatur  an 
numpubertatis  completum.  nu.i. 
nftate  fiatuto,quod  minor  2  5  .ann.no  pcfjit 
teftarij!o(Jit  pttpiUariter  adid  tcpus  fubftitui 
Sed  quidjtfttamii  di^ilet,quod  pupiUa-  ( • 


m  atas  ad  annu  2  5  .djn^,n//. 4. 

1  ^IO"  fuffjcit  qucm  cffcdc  libcrisj 
-^^fcd  rcquiritur  vt  llt  impubcs,tcxt. 
d.I.i.quo  cafu  dicitur  pupillaris  ^tas  in 
mafculo  vfq;  ad  i^annu.in  f^mina  vC- 
qucad  1 2.annu,ficut  in  omnib.alijsdi 
fponib.cxccptis  alimcntis^vt  dixi  alibi. 

2  Scd  pulclira  dubitatio  oritur,dum  ad 
1 4.annu  pcrraitiitur  pupillaritcr  fub- 
ftitucrc,  nunquidannu  inchoatum  fuf 
ficiat,  vt  fubftitui  non  posfit ,  an  vcrd 
coplctus  cflc  dcbcat?  Rcfi>.  Ang.in  §. 
mafcuIo,vuIt  coplctum  cfle  i ^.annum 
fcd  Bar.I.in  pupillari^nu.^.fF.devutga, 
contrariuccnfuit,nimirumccfliirc  hac 
fubftoncm  initio  dccimi  quarrianni^ 
quo  incipit  tcftaripoflc,&  Bar.  coiter 
reccptu  cflc  tcftatur  Ema.Soarcz  addi. 
ad  Gome.  d.c.^.nu.s.  &  fcq.  idq;  ve- 
rius  cft  ,  cumh«c  fubftitutio  intro- 
dufla  fit,ut  cum  cius  artatis  fint  filij,in 
qua  ipfi  tcftamcntum  faccrc  non  pof- 
funt,parentcs  cisfaciant. 

5  Scd  quarro,  quid  fi  lcgc  ucl  ftatuto  ca 
ucatur,(j>  mino  r  x  5  .annorum  non  pof 
fit  tcftari,  nunquid  ad  illud  ufquctcm 
puspotcritcipupillaritcrfubftitui  ,  ut 
qui  fibijpfi  icftamctum  faccrc  non  po 
tcft  ?  Rcfp.  Diucrfe  funt  Doc.fentcn- 
iix ,  fird  cois  cft  opinio ,  non  posfit, 
quamtenct  Bart.d.I.z.  &communcm 
dicit  Ripa  ibi  nu.  1 7.PoIit.trad,fubft» 
nu.a^.Communcm  quoquedicit  Anr. 
Gomc.varia.rcfol.  tom.  i  .c.^.nu.  5  .Fcr 
nan.Vaf.dcfuccef.progrcf^.i^.num. 
40.Sfor.Odd.  d.traft.compen.in  pra5- 
Iud.par.}.q.2.&quod  cumBatt.  cgte- 
ricommunitcr  refidcnt,  dicit  Bcnedi. 
Capr.dc  fubft.pupil.nu.  j  i .  &  \\xc  vc- 
rior  cft,quicquid  alij  feniiant:quomo- 
do  enimpaterpoicft  pupillaritcr  ci  fub 
ftituerc  qui  non  cft  pupillus . 

4  Sed  quid  fi  ftatutum  diftct^  quod 
pupillaris  £tas  adannum  25  .  duret^ 
anruncvfquc  ad  illam  actatcm  poterit 
fubftiuii  ?  Rcfpon.  quod  fic  ,  ita  tenet 
AIcx.d.1.2»  &  cft  commuois  opinio^vt 

tcftar* 
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teftaturRipa  ibi  nu.i8.AJcia.nu.  r  i, 
Fcrn.Vafq.d.^.  i  ^.n.  y  tf.CorraCl.ri  tc- 
ilo.num.6.C.tic  impub.&  alijs  fubfti. 
Gulie.Bcned.d.c.Rainutius,  in  pupil. 
fubfti.nu.  2  S.licct  contrarium  velit  Po 
lit.citato  loco.Qu^ia  pubcrtatis  tcmpus 
Icgcciuilitaxatumcft,  idcoq;  mutari 
contrario  iurc  pofitiuo  p6t,&  Icgcs  no 
U2  rccipiunt  intcrprciationcm  pasliua 
&  cxtcnfiuam  pcr  lcges  vctcrcs.  Vndc 
iuraconccdcntia  facultatcm  fubftituc 
di  impubcribus  coprchcndunt  impu- 
bercs  fccundum  cuiufq;  loci  ftatuia. 


mjlto  XXIII. 


filius  dtbetefje  in  tefiatoris  poteflate  >t 

yaleat  puptlLtris  fubflatttio.tiu.  \ . 
Taterft  fit  perfonaturpis  fSr  ptlis,  an  poJU 

pupilUriter  fubflituere.nu.z, 
matcrpoffit  pitpillariter  fubjlituereynu. 
quidflante  flattaoyquodnuiter  ha 

beat  in  potcflate.nu.  4. 
Quo  temporererfuiratur  pHpiilum  effein po 

teflate^nu. s . declmatur  nu.y. 
inutiitf  fubflttutiofaCianntwali  'pe^.fjju 

rio,poflealegitimatione  pofimortetn  pa 

tris  connalefcat.nu.6. 
F^efu/itnr  etiam  u filiusin  poteflate,noftt 

recafurusin  alteruis  potefiat€m.n.ii.De 

clatain  pa^ano,Je(us  in  militc^nu.^. 
Si  filius  ante  mottem  patris  definat  m  eius 

potefldte  efjeyeuanejcitfubflitutio,  w.io. 

& quando  declaratur.nu.  1 1 . 1 2. 1 5 . 

OPortctctiam  vt  impubcs  fitin  pa- 
tns  tdtatoris  potcftatc,tex.d.l.2. 
&  ibiomncsnotantvtdicitSfor.  d.ci. 
4.Ei  hoc  proccdit  ct  hodic,licct  fit  fub 
latadirtcTcntia  cirjancipationis  &  pa- 
triar  potcftari$,cu  in  fucccsfionc  cx  tc- 
fto  non  fit  alicjnid  immutatii,  vt  dixi  s 
^  Jjono.pofl"csTio,q.  5  .n  o.  j .  &  coitcr  tc 
ncri  dicit  Vlri.Zaf  trad.pupil.  fubfti. 
-vcrf.tcriium  rcfjuifitumJFcrn.Vafq.dc 
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fuccef.progrcn^.  r  4.nu.8  r . 
a  Eft  tn  calus  in  quo patcr  licet  pupillu 
in  potcftatc  habcat,pupiUaritcr  ci  fub 
ftitucrc  nonpotcft,vtputa  fi  fit  pcrfo 
na  turpis,abicda,&  vili$,cui  non  com- 
mittcrcturadminiftratio  bonorii  filij 
fi  viucret,vt  funt  dcco<5korcs,&  prodi- 
gi.itatcnct  Bar.d.l.a.rcquif  7.&  dicit 
noccffc  notadum.&  hanc  dicitcfTccd 
muncm  opinioncm  Ant.Gomc.d.c.4. 
num.  5 .  &  cfTc  veritatcm  aflcrit  Zaf.d. 
trad.fubfti.pupiL^.rcquifiro. 

Cotrariu  vcrd  quod.f.  patcr  ctiamfi 
turpii  fit,&  vilis  pcrfona,posfit  fubfti- 
tucrc,nifi  ctiam  vt  prodigo,fuoru  bo- 
norum  adminiftratiocflct  intcrdifta  , 
quocafu  ficutncc  fibiipfi,ncc  pupillo 
tcftm  faccrcpoflct.ita  contraBar.  c6i- 
lcr  rcccptum  fatcnt  Alc.x.nu.a^.Iafn. 
i6.Soc.n.76.Rip.n.j6.d.I.2.ff.dcvul- 
ga.Polit.trad.fubft.  pupil.  vcrf  j  6.  & 
Zaf  co.trac.rcquif.j.cocra  dicit  opin. 
licct  ipfcBar.fcquatur,&  quod  Bar.o- 
pinio  fit  coircr  rcprobata,quicquid  di- 
xcritGomcz.  aflcrit  Ema.Suarczaddi, 
ibid.nu.i5.&  fcq.Vafq.d.^.  14.  numc. 
1 5  4.&  hf c  cois  lcqucnda  cft,  cum  oes 
tcxi»  gcncraIitcrloquatur,ncc  vlla  ho 
ncftatis,  vl  im^bitatisroncfubducat. 
5    Scdquicro,nunquid  matcr  hodicpof 
fitpupillaritcrfubftitucrc?  Rcfp.quod 
n6.itatcnctBar.d.I.2. &cft  cois  opi- 
nio,  vt  dicit  Ripa,ibi.Soc.n.4i.  Zaffn. 
z8.CorrafI.fi  tcft6,nu.2  ;.GuIic.Bc- 
ncd.  d.  c.  Rainuiius  in  matcria  pupiL 
fubfti.nu.  95.  &  quodBar.fcquuntur 
Dod.tcftaturZaf  d.trada.d.^.rcquiC 
vcrf.quidaut.&  cocm  dicit  cflcopinio 
ncm  Fcrna.  Vafq.  dc  fuccef  progrcf.^. 
i^.n.S.qii  potcftatc  Hlios  nohetncq; 
bonoru  hlij  adininiftrationc,&  quoad 
tcftametarias  fucccsfiocs  iusvct"  vigct 
4     Scd  c^uid  ftantc  ftatuto,quod  matcr 
habcat  hltos  in  potcftatc,an  potcnt  pu 
piliaritcr  fubftitucrc>Rtfp.  Variant  in 
tcrprctcs,Bar.n  cxiftimat  no  pofl"e,& 
hanc  dicit  cflc  vcritatcm  Zaf  d.  tra^ 
P   4  vcrf. 
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vcrf.quid  autcm,&  harc  pars  Cit  fccil 
rior^licct  articulus  lit  dubius  dicit  Soc. 
iun.d.l.2.nu. 

$cd  contrarium  tenent  coiterDoc. 
vtidem  Zartcrtatur,Sfor.Odd.d.  trac. 
compcnd.d.c]. 4. 7 .requinto.ex  c^no  dc 
fei5tus  potcftatis,c]ui  erat  impcdimcn« 
tofubltitutioni,fubIatus  eftpcr  ftatu 
tu.Scd  prima  opinio  vcrior  cft  in  pun» 
Aoiuris,licct.n.materhabcat  in  potc- 
ftate,tn  vltra  id  in  pupillari  confidcra- 
tur,quod  fit  de  parentibus  mafculis  ^ 
ptcr  maior5affc<5tionem  &  rcdius  df^ 
ftabilius  iudiciu  cjuod  non  eft  1  matrc. 

luxta  prxdi(5ta  qua»ro,quo  tpc  rcqui- 
xatur  pupillucffein  potcftatc  teftatisj? 
RefJ\controucrfum  fuit,na  plcriqi  cxi 
ftimarunt  rcquiri  ct  tpc  tcftamcnii  pa 
triapotcftatc,&  in  hic  opinionc  ferc 
oes  nouitiores  iuilTcdicit  Dida.Coua. 
iatisfjmcdcfendescaj  d.c.Rai  §.^.n.i, 

Scd  conirariu  cenfuitBar.d.I.2.poft 
gl.ibi,fufrtcerenamqj  c]uod  rpc  mor- 
tis  tcftatoris  fit  impubcs  in  eius  f>otc- 
ftatc,licct  non  fit  ta  tpcteftamcnti  pa 
tcrni,tjua  pupillaris.&  cft  cois  opi.vt  ic 
ftatur  Alcx.ibi  nu.  lo.Iaf.n-i  7.  &  ma- 
gis  cocm  ibi  dicit  Soc.nu.46.  Alc.  nu. 
ly.PauLdcCaftr.dtccns  hunc  intcUc- 
dud.l.z.^.fcd  ctfi  cxtrancu,c(fc  cocm. 
Zaf  nu.jo.Iicct  contrariiitcneat.Cor- 
rafd.l.fi  tefto.nu.  jo.C.dc  impub.licct 
&  ipfc  contrarium  tcncat,Polit.  traft. 
fubfti.pupil.nu.51.ad  nu.)<5.quietiam 
TCcedit.Zaf  lib.i.Sing.intel.  c.8.  Ant. 
Fumc.trac.fubfti.pup1I.nu.44.  Gulicl. 
Bcncd.d.c.Rainu.in  mate  pupil.fubft. 
nu.^  2.Dida.Coua.d.c.$.  5.nu.2.Sfor. 
Odd.d.q.^.rccjuir^.Fcrn.Vafci.  dc  fuc 
ccf progrcf^.  t^.num:  j8.&  quamuis 
prioropinio  iurc  vcriorvidcaturj  hxc 
tn  in  praxi  obtincrct,vt  q  lit  reccptior 
&  magis  c6is;vt  teftatur  £ma.  a  Cofta 
d.c.ii  patcr,par.  i  .verb.  habcns,  nu.  6. 

Scd  c]u2cro,an  inutilitcrfafta  pupil- 
laris  Hlio  fpurio  vcl  naturali,  fccuta 
poft  morcem  ^atrislegitimationc^^ 


ficri  potiuxta  Auth.itcfinc,C.dcnata 
ralib.libc.rec6ualcfcat&  valcat?  Rcfp. 
Bar.d.l.i.n.io  tcnci iffic.  &hacdicit 
c(fc coem  opj. Alex.rbi  n.  1  7.1.if.n.  20. 
Rip  n.24.Alc.n. xo.Soc  iu^n.  >  S.coein 
dicit  Zafd.l.i.n.  j  2.Corraf  d.l.fi  icftii 
mcto,licet  contrariu  tencat  n.  j  :  .& 
ncmo  contrariudicitPoIi  trac.fubfti. 
pupil.nu.^p.Fcrna  Vafi].  d  §,  1  ^.Sfor. 
Odd.d  (].4  Quia  lcgitimatio  &  natalin 
rcftitutib  retro  fpcdat,acfi  fcmpfuif- 
fet  lcgitimus,quod  tamcn  intcllige  iux 
lacac^uac  dixi  fupraf.inftitutio,  cj.  7, 

7  Aducrtc  quoq;,c]uod  futficit  patria 
potcftas  rpcmortis  dommodufuitcx- 
prcftapupillaris  fpcciaiitcr,fccus  fi  cf- 
fct  tacita,vtputa  in  reciproca  fada  filio 
impubcri  &  extraneo  impubcri  h^ rcdt 
bus  inftitutis:Namq;tunclicct  cxtra» 
ncuspoftcaadoptetur  non  dicitur  fa- 
dapupillaris,quia  abinitiofada  non 
vidctur  proptcr  inarqualitate.ita  tcnct 
Bar.I  Lucius,  &  fcquuntur  Do6t.com- 
munitc^r  vt  tcftatur  Sociu.d  J.2.n.5 

8  Hoc  quoq,-  aotadu  cft,adco  rcquiri 
impubcrem  in  tcftatis  eftc  poteftatc, 
vt  et  mortc cius  in  alterius  potcftatcm 
recafurus  non  fit,fed  fiat  fui  iuri$,vt  li 
fitin  potcftatcpatris  non  aui  vcl  proa- 
ui,quiafi  auus  ncpoti  fubftiiuat  viuen 
tcfilio,isq;poft  mortemaui  in  patris 
potcftatcm  incidat,cuanefcit  fubftita- 
tio.itatcnctBar.d.l. :.&  cft  c6is  opi. 
vt  tcftatur  Alcx.ibi  n.iS.Iaf  n.io.Rip. 
nu.17.Fcrn.Vafq.de  fucccf.progrcfd. 
$.14.^11.9 2. Sfor.Odd.d.trac.  compca 
diofx,q.  4.in  prarlud  par.  . raiio  cft,^a 
filius  ipfe,qui  recidic  in  potcftatem,li- 
binuUotpc  quamdiucft  in  poteftatc^ 
tcftm  fatcre  potclt,crgo  ncc  auu^i  fa 
cerct,pcr  quodiniquecftctfublata  po- 
teftas  difponendi  patri  de  bonis  filij» 

5>  Przdi<5la  jpccdut  in  pagano,  fccus  in 
teftatore  miluc:is.n.p6t  fubftitucrenc 
poti  ct  fi  rccafurus  iii  potcftate  pacris 
fui.ita  tcnet  Bar.d.l.2.&  Bar.  fniann 
^baucruntDodo.  magis  coitcr  dicit 


Liber.  ^.Subflirudo. 


Ema.aCoftac.fi  patcr.par.i.vcrb.pater 
nu.p.dc  icftam.in  6.  licct  ipfc  contra- 
riiim  tcncat,  quod  ipfc  quoque  vcrius 
cxiftimo  j&confulcndo  &  ludicando 
tencrcm,&  cft  cois  opi.  vt  teftatur  Fcr 
nan.  Vafq  d.^.T^.nu.p^.vcrf.rcd  aduer 
tc,Sfor.Odd.d.4.<jufft.rcquir.4.Ratio 
eft  ,  quia  linc  iniuria  patris  faccrc pot, 
quoniam  talis  fubftitutio  traFiiturtan 
tum  ad  bona  tcftatoris,&  paterpoftea 
inbonis  afcjvcl  aliundeprofcftis  fub-i 
ftituerc  pupillaritcr  quoqucpotcft. 

10  Exprardiftisquoqucillud  cft,quod 
fi  puptllus  ante  mortcm  naturalcm  pa 
tris,in  potcftateeius  cflc  dclinat ,  cua- 
nefcit  fubftitutio.  ita  tcncc  Bart.d.1.2. 
nu.'i  4.&  cum  do  cranfcunt  coitcr  om- 
nes,vttcftatur  Soc.iu.ibi  nu.<$^.Iaf.n. 
X / .Rip.nu.27.Zaf.in  tradt.fubft.pupil 
lar.vcrf.quinto  rcquirirur.  Fcrn.Vafq. 
d.$.  t4.n.  lo^.Sfor.Odd.d.  q.^.requiT 
5.Vndepatctid,quod  Bar.  pro  requifi 
to  ponit ,  ad  validitatcm  ab  initio  non 
requiri,fcd  vt  qu^ab  initio  vuIuit,non 
cxtinguatur  . 

11  Et  nocquidcmprocedit^quadopcr 
cmacipattoncm  dcfi  jt,  vcl  pcr  adoptio 
nem ,  vt  quia  ^a\.\x%  fit  auo  matcrno  in 
adoptionem,vt  docct  Bar.d.1. 2  .&  cete 
ri  cranfcunt,vt  firmat  Capra  traA.Uib 
fti.pupil.nu.4?.&  fcq.  Scd  quid  fi  pu- 
pillu$,cui  cft  fubftitutus  pupillariterj 
exiuitde  potcftatc  patris  pcrdignita- 
tem  aliquam,  quar  Iibcr^ac  a  pitna  potc 
ftatc.vt  quiaconful,  vcl  fimili  dignita- 
te  clatus  cft:  An  eo  cafu  eti.i  eiianefcac 
fubftitutio  pupillaris  ?  Refp.<^|non,ua 
tenct  Bar.&  fetjuuntur  Dod  commu- 
nitcr,vt  teftatur  Alcx.ibi  laf.Soc.Rip, 
Alciat. Polit. d  trad.5 .rcquif /afcod. 
trafta.s.requif.Fcr.Vafq.dcluccc.  pro 
grcf.d.$.  1  q.nu.  •  o8.R.itio  cft,quij  di- 
gnitas  libcrai  a  patrii  poicftaie  quatc- 
nus  vtilc  cft,non  alias  . 

j  a  Qu  id  autem  li  fit  fpcs ,  <j>  rcincidat 
in  potcftatcm,  vt  qnia  llt  captus  ab  ho 
ftibus : Ao  intcrim  ddiacc  ualcrc  pupil 


laris  ?  Refpon.  cj»  non.ita  uofuit  Bart; 
d  1. 1.&  cft  communis  opinio,ut  tcfta 
tur  Ale.Soc.Iaf&  Rip.  Alcia.ibi,  &  P6 
lit.d.traft.^.rcquif.Fcrn.Vafq.d.^.14, 
nu.  107. &  quodcum  Bar.  czceri  tran- 
fcuntdicitCaprad.trad.  nu  47. 
I j.    Sed  quarro ,  li  cmancipatus  itcrunn 
adoptctur  quo  cafu  nullj  fuit  /pcs:  An 
fubftiiutio  ualcat  ?  Rcfp  .  Ardua  qux- 
ftio  eft,Bar.in  I./i  arrogator,nu.  15  te- 
net,quod  iure  ciuili,impubcrc  cmanci 
pato,cxtinguaturfubftitutio  pupill.iris 
nccrcnafc.itur,  ctiamfi  poftca  rcucrta- 
tur  in  patriam  poicftatcm  ,  fcd  de  iurc 
prartorio  ^zcy\% .  &  hanc  dicitibi  coem 
opin!oneiiiI.ifnu.5/5.&  J7.  GuIicl  Bc 
ned.d.c.R.iinutius  in  materia  pupi.fub 
fti.nu.  5 1  Zaf  in  trafl.  pupil.  rcquif.5. 
licet  hteatur  fcaliqn  alitcr  tcniiiflc 

Contrariam  ucro  partcm/j?  ctia  de 
iurcciuili  non  uidctur  pcrirc  pnpdla- 
ris  fubftitutio  dicit  cflfccocm  Rip.  d.L 
1  nu.  17.  &  quoil  parum  habct  dubij 
dicit  Alcia.nu.  z2.Fcrnan,Va(q.d.$.i4. 
nu.  109.&  fcq.diccns  cam  cflc  quoquc 
«criorcm  Sfor.Odd.d.traft.coinpcnd. 
in  prarlud. j .  par.q.^.limit.  7 .  &  ab  hac 
non  recedas:  quia  ut  fupra  didum  eft, 
fufficit  mortis  tcmporc  eflcin  icftato 
ris  potcftjtc,&  hoclocum  habct  ciiam 
in  cxtraneo ,  magts  crgo  in  filio. 

Qu.t^ito  XXII II. 

S  V  M  hi  ^  \  1 

TMpL^rris  W  if^  leat  reqHtriturpatris  teHamen 

tkm^nu.  •      an dcbrat prxcede^e  nu.2. 
^4  n  ix  minus  fblcnni  tefiutnento  wtietur  fnb/li 
ttaio,  nn.  j, 

RVrfum  antc  no  ualct  pupilaris  fub 
ftitutio,quapater  hbiquoq;  fccc- 
rittcftamcniu,tcx.cft  iu  d.I.2.$.prius. 
I  Sed  qiiarro,  An  pro  fbrma  rcquira- 
tiir,ut  paicr  fibi  pruis  fjciat  tcftamcn- 
tum  ?  Ri  f|>  pro  concordia  &  rcfblutio 
nchuiu^qonis,  quam  dubiajn  reddit 

tcx. 
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tcx.d.f  prius,glo  &Dod.diftir»c;uunt 
aut  tcltin  ra(5tnm  cft  vnico  cotcxtu  poft 
^jupillarcm  fubftitutioncm  ,  &  tunc  gl. 
quam  fcquitur  Bar.d.$.prius,itcrura  di 
AinguitjVt  fi  impubes  fucrit  cxh^rcda 
tus,patcr  non  posfit  incipcrc  d  tcfto  pu 
pillarijf^  li  ab  co  inccpcrit,nullius  mo- 
menti  fit  cenfcndupcr  tcx.d.^.in  prin, 
>  Sin  autfilius  fucrit  inftitutus,tuncpof  j 
fitincipcrc  a  tcftamcto  pupillari  iinpu 
beris  inftitutiyJ.^.vcrfi.li  quis.idcm  vo 
iuit  gl.$. Iibcrisjinftit.de  pup  &  hacdi 
citcom.opi.Portius  d.^.libcris ,  &  nc- 
minc  rcUto  adftriicrc  conaturla.Cuia. 
innoc.ad  Vlpia.tit.  z qucmadmodu 
tcftam.rumpant.Scd  contrariu,  quod 
non  fiatdificrcntiaintcrcxhacrcdati  & 
inftituti  impubcris  tcftamcntum,  fcd 
indiftindtc  valcat  fiucinftitutio  fiuccx 
haercdatio  fiat  antc  vcl  poft,  tcnct  Bal. 
&  alijibidc,pcr  tcx.d.$.prius.&:  hacdi 
cit  vcriorcm  &magis  com.  opi.  Alcx. 
d.$.prius,num. 1 6.Ripa d.l.  i.  in  prin. 
num.28.  &:  communiorcmEnia.  aCo 
ftad.  c.fipatcr.  vcrb.adijcicns,  nu.  2. 

Aut  vcro  quis  prius  filio  impubcri 
facit  tcftamcntum,&  poftca  no  in  con 
tinenti,&  codcm  contcxtu ,  fcd  cx  in- 
tcruallo  fibi  hxrcdem  facit,&  tunc  no 
valcbit  pupillarc  tcftamcntum.ita  tcnct 
Accurf.l.fi  (\u[b  cu,$  fi.ff.dc  uulg.verb. 
alia  rurfus  hora,&  fcquuntur  ma^is  c6 
munitcr  Dod.  pcrtcx.  d.  §.  prius,  in 
prin.uttcftatur  Alcx.n.id.&  laf.  d.  §. 
prius,Rip.d  1.2.  in  prin.  &  cj»  lit  rccc- 
ptisfimaDo<5i:.doftrinaaflcritZaf  d  §. 
prius.n.i  i.Philip.Cor.l.ambiguitatcs, 
n.i.C.dc  tcftam.  &  rcccptiorcm  opi. 
aitcftatur AIciai.d.l.2.$.(]uifi^uis,Ema,  . 
aCofta  da:.fi  paicr,ucr.adijcicns,n.2» 
Hacc  opinio  vt  rcccptisfima,  ita  verif- 
fimacft,{i:d  ccrtccxd.  f.prius  maledc 
ducitur,vt  rcdc  aducriit  do^tisfimus 
£ma..i  Cofta  s  citatoloco.  Namq;ccr 
tum  cft  rcgulam  d  ^.prius  hodic  abro- 
gata  cltcjji.antc  iia:rcdc'S,infti.dclcg.vt 
dixt  s^.uiftitutio^q.i.Vndc  rc<^tcscfit 


cois  opi.no  rcfcrrcan  prius  vcl  poft  pd 
natur  h^rcdis  inftitutio,fcd  quoniapu 
pillare  teftm  accesfio  qu^da  patcrni  te 
ftamcnti  cft ,  &  patcr  non  potcft  filio 
tcftimcntum  facerc,  nifi  (ibi  quoque 
tcftctur,non  potcft  tcftamentum  filio 
prius  fadum  &  abfolutum,licct  poftea 
cx  itcruallo  fibi  tcftatus  cft,c6firmart. 

Quidaut  fi  patcr  fccit  minus  folennc 
tcftra,  an  ex  hoc  uitictur  fubftitutio? 
Refp.Diuerfa:  funt  dodorum  opinio- 
ncs;quibufdam  cxiftimatibus  indiftin- 
dccvalerc  pupillarem:alijs  vcro'ccnfen 
tibus  rctcrrcan  plurcs  libcros  habercc 
tcftator  ncc  nc.non  dcfunt  et  qui  ualc 
rc  cxiftiment  pupilli:rcm,fcd  vulgarcm 
tacitam  no  contincri.Scd  c6iter  diftin 
euitur,'Autfubftitutus  cftdcliberis  te 
ftaioris,&  valct,cum  intcr  libcros  va- 
lcat  tcftra  impcrfcdum,  &  ct  fubftitu- 
tio,$  cx  impcrfcdojl.  hac  c6fultisfima 
dctcftam.uitcftatur  Ema.aCofta  d.c. 
C  patcr,ucrb,in  fuo  teft6.  n.^.Aut  ex- 
trancus  fubftituitur,&  non  ualctfubfti 
tutio.ita  tcnct  Bar.  d.l.  2.icquif.6,  & 
cum  Bar.tranfcunt  c6itci  Doft.ut  tc-  , 
ftaturSoc.iun.ibid.n.66.&  n.68.  poft 
Alcx.n.i I.& laf n.24  pcrcum,  magis 
coni.dicitRip.n.2  8.Alciat.n.4.|C6ein 
dicii  Polit.trad.fubft.pup.in  ^.rcquili 
to.Corraf  lli  tcfto.C.dc  impub.  n.  i  <?. 
Bcntd.Capr.d.trad.fubft.  pup.  nu.50. 
Ema.a  Coft.d.c.fi  pater.vcrb.in  fuo  tc- 
fta.nu.6.Fcrnan.Vafq.d.$.l4.  nu.  1 1 
fubdcns  hac  cflc  ccncndam.  Sfor.Odd. 
d.tra(S.  par.  5.  in  prxlud.q.^.  rcquif.^^. 
Quia  ncc  ipfi.-  fifius  polfct  cxtraneum 
inftitucrc  no  folcmnitcr,  &  cois  cft  do 
^rina  iuris,cx  tcfto  impcrfc<5toj  &  mi- 
nus  folcmni  uihil  agi,  nifipatcr  tan- 
tummodointcr  hberos  tcftctur  • 

Jnpupillari  fkbflitntione  requiritnr  ,  pit- 
pilius  McrtjlittMtur,ifclcxbxredctHr.n.  l. 


Liber.§J 

oin  hoiie  exhgredatopofiU  fieripupiUaris  fiA 
fiittitio.n.i, 

ft  malamentefiat  exhsxedatiotvdetufub 
fiitutio.n.^* 

Tupiilairis  im tereat  rupto  per  contta  tab.n.  4 . 
Ti^liaris  fuftinetur  approhatione  \>teriti.n.  5, 
Ti*pilla)is  anhodieconferuetw  pcr  oHtb.ex 
caufa  C.delib.pr£ter.nu.6. 
VupiUaris  an  uaieatt  fi  filio  praterito  ualet 
teflameHtmin.j» 

1  '^^Eqac  vcro  fufficit  ficri  tcftra ,  Ccd 
rcqiiiritur  ct,vt  illc  pupillus  cui  fit 

pupilkris  fubftitutio^  aut  inflituat^aut 
cxhfrcdctur^tcx.cft  d.1.2.  Etquod  cx- 
h.Trcdato  fieri  posfit  pupillaris  fubfti- 
tutio^dc  iiircantiquo  no  habct  dubiu* 

2  Scd  quid  dciurc  nouo^  quo  facultas  cx 
harrcdationis  fublata  cft^quod  impubc 
rcsno  ccnfcntur  incurrcrcnota  ingra 
titudinis  dc  quo  dixi  J  tcftm  ?  Rcfp. 
Glofin  d.I.z.  uult  quod  hodic  cxhacrc 
datio  fa(5ca  pupillaris  fubftitutio  ualcat, 
fi  fit  fafta  pupillo  doli  capaci,f  pubcrtjp 
tiproximo^  utfcquitur  Bar.  &  coiier 
omncs,ut  tcftatur  Soc.iun.  ibi nu. 7 1. 
Rip.n.^o.Anto.Gomcz.uaria.  rcfblut. 
Tora.i.c.^.n.j.Fer.Vafq.dcfucccf  pro 
grcf^. i4.Iib.2.n,ijO.  camq;  vcraaffir 
matjlicct  rccepti  opi.quod  impubcs  cx 
harrcdarinonposfit,  impugnct  Sfort. 
Odd.tra6l.compcnd.inpr£lud. par. 
q.^.rcg.y.ubi  dicit  magis  com.  vidcri. 

J  Quacroitcm,fi  cxh^rcdatio  fiat  mala 
mcntc,  numquid  valcat  impubcri  fai^ 
fubftitutio?Rcfp.Bar.d.l.2.n.x2.icnet, 
quod  fiucbonafiucmalamcnte  fiatcx 
hatrcdati0j{empcrp6t  pupillaritcr  fub 
{litui.&  hxc  opi.cois  cft^vt  tcftatur  ibi 
Alex.n  26.&  quod  cum  Bar.tran(eunt 
omncs  indiffcrcnicr  dicit  laf.num.  15, 
Zar.n.42  J^crn.Vafq.d.^.i4.n.i9i.£ma. 
a  Cofta  dicens  Bar.communiter  rcce- 
ptumd.c.fi  patcr,verb.eidem  filiOjn,/. 
£(1  enimfauormagnus  tcftamcntime 
igitur  pupillus  intcftatus  deccdat  ,^ 
boc  fauorc  carcat^  ct  patri  ioimico  hoc 


mbftiitutlo.  2jf 

conccditur.lntclligit  tamcn  Bar.hanc 
fcnicntiam  proccdcrc,duinmodo  patcr 
lit  honcfta  perfona  non  turpis,  de 
quo  dic ,  ut  dixi  fupra  q.2  2. 
4  Scd  quid  rcfciflo  patris  iudicio  pcr  co 
tra  tab.bono.poflcsfioncm  ,  numquid 
cofcructur  pupillaris  fubftitutiorRcfp. 
quod  fic.Na  jqucfipoftca  in  pupillari 
dcccrtcritjhabcbit  utiliratcm  pupillaris 
fubftitutionis,  &  fnbftitutus  confeque 
lur h^rcditatc  ipfius  cx  pupillari  tcfta- 
mcnto.ita  tenct  Baj>.d.I.2.nu.[8.&  fi> 
quuntur  Dod  c6itcr,ut  tcftatur  Ema. 
aCoftal.GalIus,$.  &quid  fi  tantum,^. 
par.n,  142.&  d.c.fipatcr,par.?.vcrb.c€ 

fcndum,n.8.Vafqui.dcfucccf  progrcC 
§.  1 4.n.  1 5  (j.Ratio  cft,quia  pcr  bonoru 
pofTcsfioncm  confcruantur  ea  qua:  li- 
bcrjs  utilia  funt,qualia  fiint  portio  hx- 
rcditatis',&  Icgata.  Ergo  fimplicitcr  c5 
fcruabiiur  pupillari$,quzhberis  utilis 
cft.quam  rationcm  communitcr  rccc- 
ptam  dicit  Eman.  a  Cofta  d.  §.  &  quid 
ii  tantum,num.  i4?.Vafq  d.  loco. 

5  Quid  aut  l\  filius  fit  prartcritus  &  no 
lit  impugnarcpatris  tcftamcnium,fcd 
approbcc  auchoritatc  tutoris,nunquid 
ualcbit  fubftitutio?Rcfp,Bar.d.l.a.nu. 
2  I  .dicit  quod  ric.&  cftcommunis  opi 
nio,ut  tcftatur  Rip.ibi  n.^  i.Fcr. Va(q. 
dc  fucccf^^rogrcf  1 4.  nu.  197  Sfort. 
Odd  Aq.^.Rcg.y.limit.  j.  quiaappro 
bationc  practcriti  iurc  ciuili  fuftinctur 
tcftm^confequcntcr  pupillaris  fubfto. 

6  Scd  qu.xro,li  ipfc  prxtcritus  cgit  dc 
nulliratc,vcl  et  cxharrcdatus  cgit  qucrc 
la,&  obtinuit,numquid  hodic  pupilla- 
ris  fubftitutio  faltem  cx  auth.  cx  cau{a^ 
C.  dc  libcr.  prartcr.  confeructur  ?  Rcfp, 
Ambiguus  cft  Articulus,procuiu$  re- 
(blutionc  trcscafus  cofidcrandi  funt, 
Primuscft,qufubftitutiofada  fuit  pu 
pillo  inftituto,aUo  filio  pr5tcrito:&  tuc 
acriscft  confli&us  intcr  Do6torcs,qui 
bufiiam  cxiftimantibus^quod  et  pupil 
bris  fubftitutio  cadat,  cum  fit  (cqucla, 
&  quafi  pars  fubftatialis  patcnii  tcfta.- 

mcoti^ 
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|ncnti,alij<  ucro  contra  ccnfcntibns^vi 
dcIicct,qaoci  et  confcructur  punillaris. 
&hancopi.tcnet  gl.l.r  .J  fi.flf.  dcvulg. 
dq,tur  Bar.d  Auth.  cxcaiifa  &cft:c6i$ 
opi.ut  tcft.it  Alcx.d.l.i  §.f}.n.  ^ .  Rom. 
conf.  i  8»  .n.^.Rip.l.  i.lf.dc  vulg.n.j 
ibi  Zaf  n.2o.diccns  pcriculosu  e(Tc ab 
carcccdcrc.Bcncd.Capra  trad.  pup.n. 
59.Anton  Gomcr.vuria.Rc(bIut.  cap. 
^.uol.c.n.^.Fcrnand.Varqui.dcrucccf. 
progrcf.^.  \  4.nu.r  <7  Jul.Clar.$,  tcfta 
incntum,c|,5  ^.ucrfi.  cjuxro  etiam. 

Stcundus  cifus^qn  pupillaris  fuit  fa 
&z  filio  pritcriro ,  &  ouic<juid  dixcrit 
Bar.I.  I  .(f.de  uul^ar.in  nacet  rpccicuc 
ra  &  rcccpta  cft  lcnrctia  ,  ill^ fain  manc 
rc  fubftitutionc  pupillarc,ut  attcftatur 
Are.&  Aicx.quos  refert  Ripad.l.z.nu. 
5 J.GuLBcn  c.Rainuiius,par.i.n.69. 
Claud  d  I.  f.nu.  cjuos  lccutus  rcfcrt 
Clar  d.c|.  j  )i,Ctirt  iun.d  Auth.excau 
ni,nu.22.Anton.Gomcz.  d.  cap.4..nu. 
4.&  ibrin  addit.So)rcz,niim.  i  i  .Ema. 
a  Cofta  c.li patcr,ucrb.cenftndumjnu 
mc.i  I  .dctcftam.in  .'». 

Tertius  cafus,  cjuando  pupillaris  eft 
fa(Sa  cxhacrcdato:&  coinmunis  eft  opi 
oio,con(caiari  c]uoq;  pupillarem,ut  at 
teftatur  Rip.d.l.  j.nutn.  ?  ^.Ema.a  Co- 
(la  d.uerb.ccnfcndum,num.  1 1. 
7  Qj^idn  filiopraftcrito  u.ilct  tcftamc 
Cum,nu()(]id  fubftiiui  pupiUaritcr  pof- 
{ic,utputa  ncpoti  cx  filio  emacipato  in 
potcftate  rctcnto?Rcfp.quod  lic.ita  do 
cct  Bar.d.l.  i.n,  20  &.  cum  Bar.  coiccr 
irafcunt  Doc.ut  u-ft.Huribi  Soc.iun.n. 
75.Ema.a  Cofta  d.c.fi  paicr,par.i.  ver, 
codc  tiIio,n.  1  Ex  c\i\o.  n.  ciu&  ptcriiio 
nc  uon  rupitur  tcftamcntu,  utcft  cois 
opi.qua  laudat  Soc.tli  n.7  4.  confccjucs 
cit.fubftitutioncni  pupillare  ualerc  ^  q 
cftpars  &  fcc^i.cla  patcrni  tcftamcntt. 

Quanio    XXVI.  ' 

Sl^  MM.jtf{  l  o4. 
Vtudfat  tmpMof.s  jub^i  tHttOtrtiimntur^-pt 
fu  4i,' aharedttus,n,i» 


Quid  ait  fi  abflineat  benefido  prdtoris.n.  t. 
fiadiTA  fnhxreditas  extacita  uidgari 
contenta  in  pupiilarijt.^ . 

1  k  Ciasctiam  no  ualcre  pnpillares  fiib 
^ftitutioncs ,  nifi  adita  fit  hacrcditas , 
d.l.2.ucrfuadco.ibi  Bar.  cum  quo  om- 
ncs  tranfeunt,ut  ccftaturibi  Soci.  iun. 
num.78.Quia  pupillaris  fitpcr  illa  vcr 
ba(fih£res  crit)  undeconditio  dcficit 
ft  harrcditas  non  adeatur. 

2  Scd  quxro,fi  tcftacor  infticuit  (blum 
pupillum  hxrcdcm,  uelduos  pupillos, 
&  cis  fubftituitpupillaritcr,  nuquid  (t 
bcncficio  prztoris  abftineant/uftinci 
lur  fubftitutioncs  pupillarcs  ?  Rcfp.  cp 
fic.exiftentia.n.  fui  harrcdis  confirmat 
tabulas  pupillarcs  Secus  fi  fuiffctddtus 
cohcres  cxtrancus,vcl  fubftitutus  vul- 
garis.itatcnct  Bar.d.].7.& I.  filius  qui 
patri,cod.tic.&  cu  Bar.crcfcunt  comu- 
nitcr  Doc.vtdicit  Soc.iun.d.l.2.n.7  8. 
Fcr.Vjfq.dc  fucccf.  progref.$.  14.  nu. 
■|j8.Quia  licct  ^upillus  cui  fitharc  fub- 
ft6,fuush^rc$,li  filuis.lit,dicatur:Tn  p 
fubftituti  auc  coh^rcdis  dationc  dc  ne 
ccflario  harrcdc  fit  voluntarius ,  fuusq; 
ex  tcfto  cftc  definit,vbi  Cc  bonis  patcrr 
nis  non  immifccc  vt  di.xi  infra  §  fuitas 

5  Scd  quid  fi  (it  adita  cx  t.tcita  vulgari 
coprchcnfa  in  cxprcfta  pupilbrii'  Rclp. 
quod  confirmanturtabular  pupillares  , 
qnpupillus  habuircoh{rcdcm,alias  Ib 
la  fuitati.«exiftctiafufficit.ita  tcnet  Bar. 
d.l.  i.n.i5.&  fcquuntur  coiter  DoAo- 
rcs,vt  tcftatur  Bcncd.Cap.trad.pupil. 
fubfti.n.tfo.Soc.iun.  d  1.  i.nu.78.  Ca- 
lanth.l.i.lf.de  vulg.&  pup.n.^tf.Idcoq; 
iinpubcrecum  cxtranco  inftituto,li  ex 
iraneus  rcpudiat,&  pupillusabftincat, 
fiquidem  pupillaris  fubftitutus  harrcdi 
tatcm  tcftatoris  cx  cacita  vulgari  adi- 
uit,fuftinetur  tcftamcntum  aditione  il 
lius,&  conlcqucntcrpupillarc,  isq;  ha 
bcbit  ftatim  bona  tcftatoris:&  fi  poftcj 
in  pupillari  f  ta:e  dccclfcrit,cius  quoq; 
bona  cxpupdkri  fubftitucione  conlc- 

quc- 
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quctur,vttraditBar.d.l.i. nu.29.fr.  dc 
vulg.qucm  fcquutur  communitcr  Do 
ftorcsj  vt  dixi  fupra  q.  12.  &:  fatctur 
Vafqui.d.^.i^.num.  J40. 

Qu^^to  XXVII. 

Quotupkx  fit  pupillarisfub/iitutio. 

QVarro^quotupIcx  fit  pupillaris  fub 
^ftitutiorRcip.iriplcx.Alia  cftom 
nino  cxprc/fajalia  tacita,  alia  partim  cx 
prcflapartim  tacita.  Exprcfla  omhino 
cft  illa,  qu^-  fit  vcrbis  omnino  con- 
ucuicntibus  pupillari  fubftitutioni  : 
ut  Tiiius  iilius  hxrcs  mihi  cfto ;  & 
fi  h^rcs  crit  ^  &  io  pupillari  seta- 
tcdcccflcritjScius  ha^rcs  fit.  Tacitacft 
illajquxfub  uulgari  cxprcfla  continct> 
iit  dixi  ?  q  1 1  .Partim  tacita.f  in  fpccic, 
partimcxprcfla  in  gcncrecft ,  qug  con 
tincturin  reciproca  &  c6pcndion»j  vt 
quifquc  mihi  h^rcs  crit  ^  lit  hjrcs  filio 
mco  impubcri ,  vbi  cxprcfla  cft  quoad 
vcTba^qu^  rcferunturad  cu,cui  fubfti- 
tuitur.gI.l.Lucius,ibi  Bar.ft.dc  vulgor. 
&  fcquuntur  DoAorcs  coitcr  ut  tclta- 
tur  Rip.l.i.fl^.dc  vxilg.n.77.&  n.  109; 
Vafqui.dc  fucccfprogrcf.^.i  j.nu.  a8. 
C^tcrum  tri  quoad  cafuspartimcxprcf 
ia  partim  tacita  no  rcpcrit  ficiit  in  vul- 
gari  >  quia  uno  tantnm  cafu  fii  ha;c  pu- 
pillaris,undc  non  potalium  coprcncn 
dcrc.ita  docct  Bar.d.!.i.n.2^^.  &  quod 
cu  coomncs  indiftinftc  trai»fcunt,  ni- 
hil  addito^tcftatur  Soc.iun.  ibi  nu.80, 

Qtapo  XXVIII. 

SVMM^IXJ^. 
T^upiUaris  exptiffu  cor.ttmttacitam  vulga' 

retn.  nu.  i .  dectaraiur  nu.  2 . 
Qiiidfim  "ptrunque  cafum  te/iator  prouidit. 

num.^.  &  quid  ft  exhsredato  lnbfiitutio 
:  fnHa fu.nu.^.-pele\ hxredatus mpuberi 

infiituto  fubfiitutus.nu.^. 

Vldcamus  nuc  dc  cf^cdu  huius  fiib- 
ftitutionis:  Etfunt  ciiatuorprarci 


1  puc  cffcftus.Primus  cft  ,  quod  pupilia 
laris  cxprcfla  continct  tacita  vulgarcm, 
fiuc  in  gcncrc  exprcfla  fiuc  in  (pccic.ita 
docct  Bar.d.l.2.n.2S  .&  coitcr  fcquun 
tur  Doc.uttcftat  laf.n.ip.  Rip.nu.42. 
Soc.iun.ibi  n.8d  &fcq.ubi  dicitca  cffc 
vcrisfimam  Fcr.Vafq.dcfucccf  ^grcf. 
§, 1 5 .n.  f  .diccs  adco  rcccpta  cflc,vt  vclu 
ti  catholicofnIauidcatur,impiumq;nc 
dum  pcriculofum  abca  rcccdcrc.  Zaf. 
circa  cflcdus  pupillaris  fubft.  cfl^cdu 
primOjdixi  s  in  matcria  vulg.q.7.  n.5. 

2  Ethocquidc  proccdit  qn  pupillaris 
fadiafuitfimulcu  ipfb  tefto  patcrno, 
ucl  cx  modico  intcruallo.Sccus  fi  cxlo 
go  intcruallojquia  tuc  fub  exprcfla  pu- 
pillari  tacita  vulgaris  no  continctur.ita 
tcnct  Bal  I.fi  quis,$.fi.  &  quod  horc  fit 
cois  &  rcccptior  fnia  dicit  Fcr.  V  afq  li. 
j.dc  fucccf.progrcf.J.i  i.n.ij.ucrf.ha 
6tcnus.&  inagis  com.dicit^.i  2.cod.Ii. 
n.7.  licctSoc.  cotrarium  affirmct  d.l. 
a .n.po. Q^iia  vulgaris  cft  tcftamcntum 
patris,quod  uno  coiitcxtu  ficri  dcbct, 
quoad  inftitutioncs ,  &  fubftitutioncs 
dirc^tas  rcfpcAu  bonorum  tcftatoris. 

5  Quid  auicm  fi  in  vtrumquc  cafum 
prouidit  cxprcflctcftator  ?  Rcfp.  quod 
non  cft  tacita  fcd  cxprcfla,  tcx.I,  cum 
cx  filio,  ft^  dc  uulg.  &  cft  indubitaiuut 
dcvulgaridicii  Odd.par.x.?.cftcftu. 

4  Qiiid  itcm  fi  ficrct  cxhf rcdatoPRcfp, 
quodnon  continciur  racita  vulgaris, 
quia  cx  quo  fa6a  cft  ei ,  cui  vulgaris 
non  conucnit,  non  potcft  dici  quod 
fitfa^ta  fubftitutio.  ita  tcnct  Alcx.  d. 
L  2..&  cft  clarisfimaconclufioj  vtdi- 
citSocin  iun.ibid.num.9j. 

5  Idcm  dic  fi  cxharrcdatusapatrc  im- 
pubcri  inft  itutio  fubftitutus  fit.  ita  iio 
luit  Alcx.d.l.  2  .num.  1 7 .  ucrfi.alium  ct, 
&  dicit  hoc  cflc  dc  indubitabili,  & 
quod  nanincm  uidit  hoc  rcprobantc 
dicu Socin. iun.  ibi  numero^r.  Quia 
cum  iftc  fubftirutus  iam  fucrit  a  pa- 
tcrnis  bonis  rcniotus  pcr  cxhircdatio- 
ncm^non  dcbct  ad  caamplius  rcdirc. 

Quxftio 
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receptiorcm  &  vcriorcm  diccns  n.6i. 
&  cocm  indiffcreter  dicit  Vafq.prjfat. 
lib.i.dc  fuccef.progrcf.nu.i  num. 
I  S.diccns^tp  ab  ca  nemo  vnqua  difcrc- 
pauitjimd  tenctur  tanqua  indubitatif» 
iima,cjuauisBar.dJ,fi.rcftringcrcconc 
tur,  qn  aliqua  fanguinis  vel  aftc6iionis 
qualitas  concurrit,  q  ad  ius  accrefccdi 
alpirarc  vidctur.Scd  cois  fcqucndacft, 
cx  vcrifimili  mcnte  tcftatori$,qu  i  pfu- 
mic  magis  vcllepfcrrc  fubft.tuto  in  fua 
hgreditate^cu  ciicxprcftcin  pupiUi  bo- 
nis  in  quibus  fua  c6tinebatur,ptuleric 
^  Qiirro  itcm,nunquid  fubftitutio  in 
uaijcfa  impcdiat  ius  accrcfccndi  ?  Rc- 
ipon.rp  lic,dumodo  inuaiida  fit  cx  cau 
ia  ,  qux  dcftinata  cft  ad  dcducendum 
rcmad  caufam  intcftati,vt  fi  cft  inua 
lida  cx  cauia  prarteritionis .  ita  tcnct 
Bar.l.pcn.ft.dciniuft.nu.^7.  &  itacrc 
brius  rcceptii  dicit  Soci.d.l.  i  .nu.74.& 

1.  rc  coniunfti,nu.ii!.Sfor.Odd.d.par. 

2.  (>.cftcdu,  quia  tcftatorfua  volijtate 
potcft  toUcrc  ius  accrcfccndi,vt  dixi  in 
ira  §.ius  accrefcendi , in  tollcndo  aute 
cad5  eft  volutas  in  inutili^ficut  in  vtili. 

Aducrtcetiam ,  prardidacondu- 
(io,quod  fubftitutus  prarfertur  coniun 
6to,proccdit  cum  fingularitcr  &  nomi 
natim  vni  fubftitutus  cft,non  fi  fimpli 
citer  pluribus  inftitutis,  alius  fimplici- 
ter  fubftituitur,quia  tunc  non  tam  vnt 
quam  loti  gradui  vidctur  fubftitutus^ 
ncquc  coniuudus,  qui  eratinprimo 
gradu  pnfertur.  hanc  dicuntcommu 
ncm  Pau'.dcCaft.&  Soci.l.fi  is,$.itcm 
iipatcr.  ft.dcrcb.dub.  Soci.I.i.a.q.f. 
prm.ff.dc  vulg  Fcrnan.Vafq.de  fucccH 
progrcf.  $.1 2.  nu.23. 

Qtamo  xiiJi. 

yuli^ans  facit  de  fuo  ifoluntariimLj* 

VLtimus  cftcdus  cft  ,  quod  vulga- 
ris  fubftitutio  cxprefta  facit  de 
fno  voluutarium .  hanc  communcm 
cflc  opi.dicuCalant.d.l.i.n.  57,  Idcoq; 


fi  filium  inftituat,&  fi  is  hf rcs  non  criC 
fubftituat  aliu,iamfiiius  fadus  eft  h^- 
rcs  uoluntarius,itautposfit  rcpudiare 
ctia  de  iurc  ciuili,ncc  cget  pr^toris  be- 
ncficio;itcm  toUit  cftcaus  ,  &  fuitatis 
priuilcgia ,  de  quo  dixi  infra^.  fuitas 
quib.  mod.  tollatur. 

QHAaio  XV. 

S  F  MM 

\  TVr  adjtionm  infiituti  ceffat  vulgxris,  tm»  I  f 
Quidft  explttribus  injlitutis  unus  adeat.n.%, 

DeclaratMr.n.$. 
Minore  refiituto  aduerjks  aditionem  an  ftt  i$ 

cus  uulgari.n.j^ 
yulgaris  an  aptret,  ft  inflitutus  tantrnn  de  m 

re  prMorio potefi  fuccederetn.  5 .  Et  qiad 

ft  quis  petat  bono.poffef.cum  tamen  de  iu 

re  ciuili  poffit  fuccedereM.6^ 
.An  exiflentia  ftu  haredis  extinguat.n.y^ 
I  "Q  Eftatut  dicamus  qualitcr  finiatur 
J^fiucccftct  uulgaris  fubftitutio.  Et 
hoc  fit  pluribus  modiSj&  primo  p  adi- 
rioncm  fadam  pcr  h^rcde  in  primo  gra 
du  inftitutum.tex.I.poftaditam.C.  dc 
impub.&  alijs  fubftit.  ibi  com.  dicit  Sa 
pia.n.S.Ratio  cft,qa  q,  inftituitur  fub  a 
liqua  conditione,fub  contraria  uidctur 
cxdufuSjfcd  inftitutus  cft  fubftitutus 
fubilla  conditionc  fi  harrcs  non  crit^ 
crgo  fi  harrcs  crit  cenfetur  cxclufus. 

Scd  qutd  fi  plures  fint  hxredes  inftt 
tuti,  &  cis  datus  iit  fubftitutus ,  num- 
quid  uno  adeunte  expirabit  fubftitu- 
tio  ?  Refpond.  Magnus  hic  eft  Dod. 
confiit^us  &  dubitatio,  pro  qua  rcfol- 
uenda  tu  diftinguas . 

Aut  fa^a  eft  lublHtutio  omnibus  co 
pulatiueud  coniundim,  &  tuncuno 
cxomnibusadcuntc  cxpirat  fubftitu- 
tio,ut  fi  tcftatorTitium ,  &  Mocuium 
inftituit,&fi  TitiuSj&Mcuius  h^redcs 
non  crunt,  fubftituat  Caium.ita  tcnct 
Bald.  &  Doftores  communitcr  in  I. 
pcnuI.C.dc  impub.  uttcftatur  Rip.d, 
1. 1 .  ou.  1^8.  Socin«diccns  ita  commu- 

Biter 
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iitcrfcntircDoi^lorcs  1.  cjuauis,  C.  dc 
«mpub.&  quod  mator  pars  Dodorum 
in  omnibus  cxcmplis  coiunftim  &  co- 
pulatiuc  conccptac  fubflitutionis  fc- 
quantur  Bar .  dicit  Calanih.ibi  nu.65>. 

Aut  fadacfl  fubflitutio  pl  uribus  in 
ftitutis  (implicitcr^  fiuc  indcHnitc  hoc 
modo:$i  h^rcdcs  non  crut^&  fimiiiter 
cxpirat  fubriitutio  aditioncvnius .  ita 
tcnct  Bar.d  1. 1  .&  cft  cois  opi.vt  tcfta- 
tur  Rip.ibid.Sfor.Odd.d.  2  .par.q.6. 

Auc  fubftitucio  ta(5ti  cft  pluribus  fc 
paratim,  &  vnius  aditionc  non  cxpirat 
fubftitutio  quoad  omncs^  fcd  vcrifico- 
turin  parccm  vt  vnodcccdcntc  cx  fcri 
ptis  harrcdibus/ubftituius  in  ciusiocu 
vocctur  ,  nec  accrefcat  cohxredi ,  (luc 
fubftitutio^at  vcrbisalternatiuisjvide 
licct  &  Ci  aut  Tiiius,  aut  Seius  hacrcdcs 
non  crutjCaium  fubftituo,fiucpcr  vcr 
bum  diftributiuu  >  vt  fi  quis  eorum  hx 
rcs  no  crir^vcl  cuihbct^aut  llngulis  fub 
ftiluo,  fiucctiam  percxprciVam  fcpara 
tioncm  iiit,ita  vt  fuus  cuiq;  icparatim 
dctur  fubftitutus;Vt  li  Titius  hj rcs  no 
crit^fubftituo  Caium,&  ii  Scius  non  c> 
rit^fubftituo  Florum.ita  tcnct  Bar.d.I. 
J.11U.48.  &  cft  coisopiniojVttcftatur 
AIcx.nu.40.Soci.nu.82.  vcrf.  circa  ic- 
cundam  quxft.Bar.Calanc.d.I.i.  diccs 
cp  cu  Bar.  tranfcunt  ocs  ncminc  difcrc 
pantCjIlipa  ibi.nu.  1 87. &  plurib.fcqui 
tur.S:  magiscocm  dicit  Anto.Gomcz 
varia.rcfol. tom. i.c.j.  nu.^ 5 . 

Pra'Ji6la  tamen,  quando  ita  fcpara- 
tim  faccacft  fubfticutio,  declara,  vt  no 
proccdantjquando  pcribna  quae  adiuit 
ciTct  vcriiimilitcr  magis  dilciSa,  quam 
fubftitutuSjputa  fi  cftctdclibcris  tcfta 
toris,quia  talis  fubftiiutum  cxcludcret 
nc  in  partcm  vocarctur .  iia  tcnct  Bar. 
&  Doc.d.I.i.vt  dicitRip.ibi.  nu.20^. 
Alc.  conriy^.vol.  j.  qucm  rcfcrtZaf. 
in  trad.fubfti.c.d.vcrf^fccunda  conclu 
iio  in  ab  hac  fcntcntia  non  cilc  rc 
ccdendum  dicit  Ripa  ibid.  nu.  204. 

Qusero  itcm ,  quid  fi  minor  adiuit 


jbftltutlo;     ,  '^ij: 

rcditatem  temcrc  fifaducrfus  aditio 
nem  fit  reftitutus  bcneficio  prxtons, 
vt  abftineat^nuquid  admittaiur  fubfti- 
tutus  vulgaris  ?  Rcipon.quod  iic.ita  tc 
nctBar.d.i.  i.  nu.^^.&hancdicit  ibi 
cocm  opi  ciTc Soc.nu.48.Rtp.nu.aoj. 
Calan.nu.Sj.Sfor  Odd  trad.compcn. 
in  prilud.q.d  vcrf  limiratur  autcm  pri 
mo.  Ec  potcft  talis  fubftitutus  adirc  ct 
iurcciuili  fi  vclit.itatcnet  Bar.  ibid.  & 
cartcri  coitcr  fcquuntur,vt  teftatur  ibi 
AIex.&  Rip. Sipial.poft  aditam,nu.8. 

5  Quxro,  quid  u  inftitutus  non  potcft 
fucccdcrc  nili  dc  iurcpr«torio,veI  pcr 
bonorum  poilcvfionem,  iuxta  diipoil- 
tionem  I.H.C.vndcIcg.nunquid  fubfti 
tutus  qui  vcnit  dc  iurcciuili  iit  admit- 
tcndiis  ?  Rcipon.In  hacquf  ftionc  con 
ftdcra  duos  cafus :  Primus  cft,  quando 
bonorum  poflcsfio  habuitorigincm  in 
vita  tcftatoriSj&  coviucnte,rcconuale 
fcit  tcftamctum  runtum  dciurc  ciuili^ 
vtquia  turpisconditio  adicda  rcijci- 
tur  a  pra:torc ,  vcl  pofthumus  praetcri- 
tus  dcccsiit  in  vita  tcftatoris,  tunc  fub. 
ftitutus  vulgaris  non  admittitur.ita  tc 
nct  Bar.d.I.i  .nu.5  i.&ibiSoci.nu.^o. 
dicit  hanc  cflccomnuinem  opinioncm 
Ripa  nu.  209.  vbi  dicit  diftmdioncm 
Bar.communitcr  approbari. 

Sccundus  cafus  eft^quando  inftitu- 
tio  reconualcfcit de  iurcprarlorio poft 
mortcm  tcftatoris,vt  ii  prxtcritus  ap- 
probat  ceftamctum  patris  dcquo  dixi, 
intra$.tcftamcntum,fubftiti!itusvulg.i 
ris  prxfcrtiirinftituto.itadicit  Bar.ci- 
tato  Ioco,&  ibi  Rip.  Bar.coitcr  appro- 
bari,&  quodglo.l.  iiquiscum^f  fi.fF. 
dc  vulg.iubfti.tcncs  contrariumcoitcr 
rcprobctur  dicit  Lanfran.  I.  Ccnturio, 
in  materia  fubfti.yulga.  conclufio.17. 
Ratio  cft,  qiiia  adu  fuo  quisaltcri  in 
iurc  quzlito  prxiiidicarc  non  potcft, 

6  Scd  quid  ii  inftiiutus  potcit  adirc 
dciurcciuili ,  &  omifla  aditione  pctat 
bonoruiii  poflcsiloncm  dc  iurcprxto 
rio  ?  Rcipon.quod  tunc  fubftitucus  rc 

P  pcllitur 
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pcllitiir  per  inftitiitupn.  ita  tcnct  Bar. 
d.l.i.n.5  I  .&  cjuod  ita  coitcr  tcnctiirdi 
citRip.i  ibid.nu.iio.Ei  Iiop  intdligc 
nifi  inftitutus  rcnuncialTct  altcri  iuri 
no  fimplicitur^rcdadicda  ca,quia  dam 
nofa  e(Tct  hircditas,tunc  .n.  vulgaris 
fubfto  cttinguitur.ita  tenctBal.I.  fuu, 
C.dc iur.dcliberandi.&  fcquunt Doc. 
coitcr  vt  tcftatur  Rip.d.l.  i  .n.  1 2  o. 
7  Qujtro  ctiam,  nuntjuid  cxidcntia 
fui  .hf  rcdis,vtputa  fi  filio  fuo  detur  fub 
ftyttutus,<]ui  ipfb  iurc  hacrcs  cfl,&  fin- 
gitur adiuifTfjCxringuat  fubfliiutionc 
vuIgarc?Rcfp  cp  h  fad.i  eft  fiibfto  vo- 
lutaric  cxtra  coflliu  GuIIi,&  I.VcIIcif, 
&  inftitutus  fc  abfltncat  ab  hfrcditatc, 
non  cxpirat  fubft6,nifi  inftiiutus  fuus 
fit  harrcs  cfFcdualitcr.Sccus  vbi  vulga- 
ris  fubfto  cft  ncccflaria,&  fit  cx  ncccf 
fitatefccundum  Gafli  confiliu,  ncrum 
paturtcftm,vt  fi  filium  icftator  infti- 
tuat,&  cx  co  nepotcm  nafcituru  vcl  na 
tum  fubftituat,tunc.  n.cxiftcntia  fbla 
cxtinguit  vnlgarcm  fubftoncm, quia 
ccnfcturfada  fub  conditionc  fi  filius 
viuo auo  moriatur.ita  tcnct  Bar.d.  I.i. 
nu.jo.&cft  communis  opinio  vt  tc- 
ftaturSoc.ibi  nu.^^.Rip.nu.aoS.&rf 
Bar.opinioncm  tcncntocsdicitCalat. 
ibi  nu.8<5.1icct  ipfe  alitcr  fcntiat. 

Quapo  XVI. 

s  y  MM 
fuhfiitutio  •pHlgaris  tacita  txptretpcr 
aduentum  pubcrtatis.  nu,  i . 
DccbraiHr,nu.2. 

j  Vxro  vltcriu$,an  fubfto  vulgaris 
^^taciia  comprchenfii  in  pupillari  cx 
pirct  aducnicntc  pubcrtatcPRcfp.Con 
troucrfum  fiiit,Bar.d.l.  i.n.^tf.diftin- 
^it.Aut.n.fL jbfto  pupillarisfada  cft 
hmplicitcr,vt  cjuiicjuis  mihi  hcrcs  crir, 
fit  &  hxrcs  filio  mco  impubcri ,  vcl 
cjuandocunquc  filius  moriatur,  &  tuc 
non  cxpirat  vulgaris  fubfticutio  tacita. 


Idcdic  fi  divcrir  impuberc  filiu  mcu ?• 
ftituOjMf  uiu  fubftituo,ita  vtriufcjjpar 
tis  fautorc?  agnofccrc  dicit  Vafq.d.  § . 
I  i.n.4<;.&  lib  ;.dccrca.$.s  i.n.  144. 

Aut  fubftitutio  fafta  cft  cum  prxfi 
nitionc  rcporis,&  tunc  fi  tps  brcuius 
prxfinitum  fit,vt  fi  intra  10.  annu  dc- 
cc(fcrit,conucniut  omncs  excepio  Ri- 
pa&  Alciato,vuIgarcm  &  pupillare  cx 
ting«i,vt  tcftaiurFcrn.Vnfci  dc  fuccc, 
jPgrc^.i  t.n.4^.Sin  vero  phnttu  fuit 
tcmpus  artaiis  pupillaris,vt  fi  intrapu 
pillarcxtatc  dcccffcrit  fubftituo,  &  (j> 
tunc  ficut  cxprcffa  pupillaris,ita  &  taci 
ta  vulgiris  cxpirat.tcnct  Bar.d.I  i .  nu. 
56  &lianc  dicit  cfTccocm  opi.Imo.l, 
g.  habcbat,(f,dc  viilg. Albe.I.prarcibus, 
nu.  I  i.C.dc  impub.n.4  Alcx.n.4j.& 
Arc.ibid.Soc.nu  (70.&  n.^$.  Alc.  nu. 
9;  .GiiIi.Bcncd  c.Rainurius,trac.  vul. 
nu.158  Coua.  $.5  .n.^.vcrfillud  finc. 
Rip.d  I  i.nu.2A5.& quodifta  Bar.do 
<^rina  coitcr  fit  approbata  dicit  Zaf. 
trac.  fubfti.in  matcria  vulg.fubfti. 
membr.c  jnclu.  1 .  rcccptiorcm  fatctur 
Ema.Siiarcz  add.ad  Gom.  citato  loco, 
licct  ipfc  contrarium  vcrius  cxiftimct. 

Contrariam  partcm  quod  imo  fub- 
fto  tacita  vulgaris  fiuc  fidt  fimpliciter 
fiuccii  pfinitionc  tcmporis,indiftin- 
ftcfempcr  durct,tcnct  Imo.c.  Rainu. 
&ca  dicit  hodiccflccoem  Vafq.d.^.ii. 
n.46.&  vcriorc  putat,fcd  rcucra  prior 
opinio  magis  communis  cft.hanc  ina- 
gis  communcm  cflc  opinioncmdicit 
Sfor.Odd.d.traft.compcn  par.  1.  cj.5, 
g  tn  contrariu  fibi  quoc]; placcrc dicit. 

Scd  cois  opinioproccdit  qnidc  qn 
vulgaris  ab  initiocu  pupillarifuit  vni 
ta  quia  pu^illaris  valuir.  quid  autcm  Ci 
pupillaris  a  principio  vfqjfuit  inutilis, 
puta  fa(5lo  cxtranco,vcI  maiori,vI  cma 
cipato?Rc(p.cj>Iicct  pupillaris  non  va- 
lcat,tamc  nihtlominus  comprchendit 
vulgarc,&  valcbit  vt  vulgaris  fiuc  fiat 
fimplicitcr  fiuc  cu  tcmporis  prjfiiiitio 
ncjiu  tcnct  Bar.d.l.  i  .in  fin.&  cft  cois 
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oplnio^vt  tcftat  AIcx.ibi.n.^^.Rip.n. 
22  J.&  n.2  28.Soc.n.87.8:  6.Corraf. 
d.I.poft  adita,licct  ipfc^riu  tcncat.Di 
(U.Coua.d.c.Rainuti.^  ;.n. j.yciT.i i. 

Qu^fito  XV JL 

idn pcr  emanciparionem  pofi  faflam  pHpH' 
Ctrem.tacitaifulgarisceJlJet. 

QVxro  itcmjn  poft  fd&a  pupillar5 
impubcs  cmancipatus  fitjantaci- 
ta  vulgaris  cxiincua'iir ,  non  fccusac 
pupillaris  exprcfraPRcfp.B.il.d.l.fi.  C. 
dc  infti.&  fubfti.tcnct  vulgarc  non  cx 
tinguijqucm  plurcs  alij  fcquuntur.  Scd 
contrariu  tcnct  Bar.d.I.i.n.5  5.&  hac 
communircr  rcccpta  clTc  fatctur  Lafr. 
d.I.Ccnturio,in  matcria  vulg.  concluf. 
ao.Alcia.d  l.r.nu.pz.Fcrn.Vafc].  <j  tn 
primaopinioncm  vcriore&  fortcre- 
ceptiotc  cxiftimatd.$.2  T.nu.  24^. 
fub  pupilluri  cx  lcgis  Iccrprctatione  c6- 
prchcditur  vulgaris  arquc  principalitcr 
ficaltcra  p  cmacipationc  ccAatc,aItcra 
itcgra  &  falua  manct.&  h^cd  vulgari. 

Qtu/lio  XVII L 

SVMM^BjyM. 
Qho  iure  introduffafitpupillariT. 

AC  ccdo  niinc  ad  pupillarcmrQiiar- 
ro  igitur  quo  iurc  inirodufca  fuit 
pupillaris  fubftituiio?Rofp.c6is  cft  opi 
nio,fubft6ncm  pupillart  iurcciuili  no 
quidcm  fcripio,fcd  moribus  &  confuc 
tudinc  tcftjtoru  inucnta  &  introdu* 
ftam  cfTc.  itatcnctBar.l.2.nu.i.  ff.  dc 
vulg.&  ita  coitcr  rcccptucffcdicit  Fra. 
Ripa.ibi,nu.  22.  Ema.Suarcz addi.  ad 
Com.varia.rcfo.Tom,  i  .c.^.n.  i .  Qu^ia 
non  cft  patris  tcftamcnium,ncq:  patri 
|>  illa  fticccdirur,{ed  fdio,vndc  cum  fit 
non  noft  ra^fcd  alicnf  volutatis  fnia  & 
dc  rcbus  alicniSjrcgulis  iuris  ciuilis  rc- 
fragatur. 


sr  M  M^\lU, 


Quidfit  pupillaris» 

QVarroqutdfit  pupillaris  fubfto? 
Jlcfp.cj»  pupillaris  fubfto  illadici 
tur  qua  pf  facit  nlio  pupiIlo,vt  ci intra. 
pupillaria  mortuo  fucccdatur:Ideo.n. 
pupillaris  dicitur  non  nifi  pupillo 
fiat..ta  dicit  cc  cocm  opin.  Sfor.Oddo 
trad.compcn.in  przlud.par.j.  c^.  I2» 

Qu^fito  XX. 

SF  MMjl^l^. 
Subflitutio pupiiLais fit  verbis ftngularib*  n.i. 
ynba{fthdreserit)an  fint  dejubfiantia  fupd 
UriSfHU,!, 

Tupillmis  expreffa  eH  faSa  perhec  tfaha :  ft 

in  pupillan  decefjerit.nu.  ^ . 
Qmd  fi  dixerit/t  in  pupillart  decejferit  mthifit 

hares.nu.  4 .  Declara  nu.  5 . 
Quidfit  dfjja  entia  ir.ter  hancft  hares  erit,et 
tn  pupiUari  decfjierit^&  iUam.ftin  pupiUari 
decejferit^nu.6. 
vY»  ftt  pup  Uaris  expreffa  hac  ifilio  meo  impn 

berilubfiituo.nu.y.&  qvdft  dixerit,  ei 

ftthxi-es.nu.o. 
Subflitutio  uabis  ^eneroLbus  concepta  quan 

do  dicalur.nu.  p.cir  10, 
^«  ftt  pupiilaris  hxc  xinflituo  fiUum  &  atm 

co  Titium  &  M(uium,&  qwfquismilx 

hares  erit,fit  hxresfilio.nu.  1 1 . 
^nfit  pupdlarii :  filio  impuberi  ft  decejferit 

jub^ituo.nu.  1 2. 

I  /^Varro  c]uib.vcrbis  fiat  pupilTaris 
V4^fubft6?Rcfp.cj>  fubft6harc  plu- 
rib.modis  concipitur.  Qnq;  &  prinio 
fitvcrbisfin^ularibus,  &  fub  duabus 
conditionib.pcrfona  impubcris  rcfpi- 
cicntibus,&  ita  concipitur:inftituo  fi- 
Iium  mcum,&  fi  is  lixrcs  critj&  in  pu 
pillari^iatc  dcctftcrit/ul  ftituo  Caiu. 
harc  forma  cx  Bar.fnia  in  1. 2  .ff.  dc  vulg. 

P   a  nu. 
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n.iy.rcccptacftvt  tcftatur21aCin  trac. 
pupillarisj5.mcmb.&  rj)  fit  cois  opinio 
dicitCoua.d.c.Rainut. $.5.^^.4. 

Intclligc  tamcn  hoCjVt  ifta  vcrba(& 
fi  hxrcs  crit)non  fint  omnino  dc  fub. 
llantiapupillaris  fubftitutionis.ita do 
<:ct  Bar.ibicl.&  cft  magiscois  opinio 
vt  tcftaturRipa  d.!.2.n.^C.  Dcc.I.prc 
cibus,C.dcimpub.&alijs  fubfti.num. 
l5.Sfor.Odd.d.cj.6.Idcoc|;  li  copulaii 
uchocmodoconccpta  llt  fubftopupil 
laris  fub  duabus  conditionibus^  fi  har- 
rcs  crit,&  in  pupillari  dccclicrtt  cocur 
fus  copulatorunon  rcc]uiritur,vtfub- 
ftitutioni  locus  (ir.ita  vult  Bar.d.I.2.& 
fcquuntur  communitcr  Dofl.vt  tcfta- 
tur  Rip.d.loco. 

Sccundo  igitur  ita  concipitnr  pupilla 
ris  fubfto  cxprcCc  pcr  ha:c  vcrba;Si  6- 
lius  mcus  in  pupiilari  arrarc  dccciicrit. 
In  hoc  tn  diucrfar  sut  opinioncs,  an  dt 
dla  vcrba  (fi  filius  in  pupillari  setatc  dc 
KcfFcrit )  iducac  (i)la  piipillarc,an  vcro 
copcndiosfi,  &  Bal.in  l.prccibus  tcnct 
compcndiofam  clic.&  hanc  dicit  cflc 
comnauncm  opinioncm  laf.d  l.z.nu. 
47.Bald.confi.  { 22.1ib.i.Contrarium 
quod  imo  fit  pupillaris  tcnct  Bar.  d.U 
a.nu.i7.&  cft cois  opinio,  vK  tcftaiuf 
Rip.ibi  diccns  ab  canon  clTc  rcccdcn- 
dum^nu.^i.Zafin  tnc.compcndiofa:, 
vcrf.rccjuiruntur.Dida.Coua  c.Rainu 
tius,$.5.nu.5  & $.t;».vcrf  j.dc  tci^am. 
Fcrn.Vafq.de  fucccrprogrcf.$.7S.nu. 
ap.vcrf.dcnicj,'.  Quianon  continct  ni 
fi  vnicum  tcpus  pupillaris  ^tatis ,  alias 
cHct  compcndioijjVtinfracirca  com- 
pcndiofam  dixi. 

Scd  quacrOjfi  ita  concipiatur  fubfti 
tmio:Si  filius  mcus  dcccflcrit  in  pupil 
lari  srtatc^Iia  mihi  hzrcs  fit^  nuncjuid 
harc  di6io('mihi)impcdiat  fubftoncm 
pupillarcm?Rcfp.^j?  non.ita  tcnct  gl.l. 

I.vcrb.CauiSj  ff.cic  vulg.  &  quod  ocs 
itatcnciutcftatur  Ema.a  Coftac.fi  pa 
.tcr,vcrb.pupillarcs,n.i.Parif.c6f.  75. 
n.5^a.par.qui.-j)  no  fcripto  habctur. 


y  Aducrictn  illud  non  proccdercifi 
fubftoncjquarnullius  cffet  momcnti, 
vtfi  tlcrct  filio  cxharrcdato.  ita  tcnct 
PauI.dcCaftr.d.Li  .nu.p.ff.dc  vulg.  & 
d.l.prccibus,nu. i _j.& ciiis  opinio ma 
gis  corauniicr  rcccpta  cftjVt  tcftatur 
£ma.a  Cofta  d.vcrb.pnpillarcs^nu.  f  • 
quauis  qutda  contranu  tucri  conctur. 

6  Quarro,quar  fit  differcntia  intcr  pri- 
mam  conccptioncmcrc  pupiilaris  fub 
ftitutionis^fi  ha^cs  cric  &  in  pupillari 
a:tatcdcccl1crir)&  fccundam^f  ll  in  pu 
pillari  artatc  dcccffcrit  omisfis  ilfis, 
Djprcs  crit?Rcfp  Diftcrctiain  hoc  cft^ 
quod  inprinia  conccptionc  cxprcfia 
;C  ipccialiicr  foL  pupillaris  fubft6,quo 
niam  illa  vcrba^  ll  h^ rcs  crit ,  omnino 
rcpugnant  vulgari,  idcotj;  fub  figura 
vciboriim  jion  comprchcndii.ur  vulga 
risjfcd  pupillaris  porrigtturad  viilita- 
tc  oino  tacita:  cx  autoritatc  Icgi$,&  ita 
tacitaomnino  hoccadi  cft  vuTgaris,vt 
dixi  fupra  q.^.Scd  quando  dicitur  flnc» 
plicitcrjfi  pupillus  in  pupillari  dcccfle 
rit,fub  gcncralitatc  vcrboru  coniinc- 
tur  vulgaris  cxprcfla,non  omnino  taci 
ta,&  ita  in  illa  fpccie  non  minus  vulga 
risexprcfla  vidctur,  quam  pupillaris. 
ita  tcnct  Bal.d.l.precibus^&  ibi  dicit  cf 
fc  coitcr  rcccpta  opinioncm  Dcc  nu. 
j  5.Soc.d,I. i.nu.j^.Rip.S^.Alc.num. 
ii.Alc.d.l.Ccnturio,nu.5/$.Sapia.nuv 
4?.d.t.prccibus.Cur.Iun.  n.j^.Coaa. 
d.c.RainutiuSj^.  5.nu.5  .Ema.aCoft» 
c.li  pater,vtrb.pupillarcs,nu.i?.  Vtili- 
tas  cft  magna,quia  talis  habct  cffc&ufH 
yulgaris  cxprcfli^vt  di.xi  fupra  d.  q.  7. 

7  CHiidautfi  dixcrit  tcftator,fiIio  mco 
impp.bcri  fubftituo^an  pifta  vcrbaitcl 
ligat  piipillaris  cxprcflarRcfp.Bal.i  l.p- 
ciDus,n.48.tenct  cj>  n6  ,  cja  illa  vcrba, 
pupillo  vcl  impubcrijitclliguturappo- 
lita  dcmoftratiucpotius  q  difpofitiue. 
Contrariu  vcro  quod  ht  cxprcfla  pupil 
larisccfuit  Bar.l.Ccnturio,n.|?  z.  in  fi. 
&  cocm  dicitopinionc  Alcx.I.Gallus, 
^.l.nu.5?.qucm  rcfcri £ina. a Cofta  d. 

vcibo 
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?crbo  pupillares,nu.  r 4,  in  fi.  &  vcrius 
dicit  idcm  Alex.l.i.nu.  i6.fF.  dc  vulg. 
8  Et  hocproccditcr/i  teftator  dixiC- 
CetiCi  filius  intra  pubcrtatem  dcccfTcrit 
filiacihatrcs  fit.ita  Bal.fiilam  inhacct 
ipccieprobari  a  modcrnioribus  dicit 
Alc.d.l.i .nu  9 j.Scd in  hoc  contrariii 
tcnct  Alcx.ibi  nu  a  f.vcrr.  1  .quia.Bar. 
Soc.d.I.Ccniurio,nu.J4.Io  Bapti.d.l. 
prccib.numc.2i.Cor.nu. 10.  Polit  dc 
pupil.fiibfti.^.&o.q.Ema.aCofta  d. 
vcrb.  pupil.nu.  1 1.  idq;^p  didioncm 
ci^qua?  vulgarc  fiibfton^-  to!litj&  mcra 
pupilUrc  indicat/iquidc  |)  vulgarcno 
fucccditurpupillojlcd  ip(i  tcft.itori. 

9  Tertiocoucipiturctha:cfiibft6  vcr 
bisgcncralibus,hisquidc;filiu  mcii  in 
ftituo,&  ci  fiibftituo  Titium  ,  vci  filio 
mco  fijbftituo,namq;fifiliu$  fitimpu- 
bcs.harcfiibfto  pupillariscft  vcrbis  gc 
ncralibus  tadta  ita  ccnfiiit  Bar.d.l.Cc- 
turio,n.jx.in  fi.Fra  fibicontrarius  c, 
fi  pater,num,7 1  •&  cft  vcrior  &  coior 
fcntentia,vt  icftatur  Ema.a  Cofta  d.c. 

pitcr,vcrb.piipillarcs,n«.  1 4.  Quam 
uis  his  vcrbis  folam  vulgarcm  cxprmii 
volucrunt  Cyn.&  alij  d.l.prccibus. 

10  Idc  cft  in  rcciproca,vt  fi  dixerit:Tiiiii 
&  Caiii  filtos  mcos  inftituo,&  cos  in- 
uicc  fiibftituo.cft.  n.  hic  ct  pupillaris 
fubft6,fi  vtcrq;  filiys  lit  impubcs,  cx- 
prcifa  quidcm  v^rbis  gcncrahbus,taci 
ta  quoad  fpccialia. 

1 1  C^arro^^d  (i  tcftaior  inftituat  duo» 
ycl  plurcs  cu  filio,&  fiibijciar,quifi}uis 
milii  hrs  fit,(it&  hrs  filio  mco,vtru  ce 
fi.at  tnera  pupillaris  fijbft6?Rcrp.  A20 
in  funi.n.2.C.dcimpub.&  alijs  fiibfti, 
vult  hifcc  verbis  cxprcfsa  vulgarc  con-j 
tineri,&  tacita  pupillarc  fijbintelligi . 
Contrarium  vcrd  voluit  gl.mag.^.  qua 
rationc,infti.  dcpupil.  qucm  fcquitur 
Bar,l.qua;libcris,$.hjcc  vcrba^nu. 
f.fitincrapupillaris  fubfto^qujad  vul 
garem  omnino  tacita  cxtcndiiur.idcm 
Bar.d  1  j.n.  i  6  fF.dc  vulg.quem  coitcr 
rcccpiu  icftaiur  Ema.a  Cofta  d.cfi  pr. 


verb.pupiHarcs,nu.i5.&  harc  fcntcntia 
vcrior  cft,quiavcrba  fuccedcndi  refc- 
runturad  impuberem,  cui  hfrcseirc 
fubftitutus  no  poteft  ni fi  ex  pupillari. 
1 2    Quid  aut  fi  dixcrit  filio  mco  impu 
bcri  fi  dcceflcrit,fubftituo,an  crit  pu- 
pillaris  tj»  impubcri  fada  fuit,  an  copc 
diofa  coiincns  pupillare  J  pubcrtatcm 
&  fidcicommiilariaPRcfp.fj»  fi  compcn 
diofa.ita  dicit  cocm  cflTcopi.  Alcx  con 
fil. i.Ii.  i.Rip  I.Ccnturio,nu.i4o.ftde 
vulg.quos  rcfcrt  Vafq.  de  fiicccf  pro-. 
^rcf  li. 2.§, I  j . n. 45 . licct  ille  pupillarc 
fimplicccflcopinctur.Scd  cois  vcrior 
cft,ma.\imc,fi  dixcrit,fi  dcccftcrit  fine, 
libcris.non.n.adic(!tioilIa  ita  conuenit 
artati  pupillari  ficutadultar,vn  intciio 
fuit  tcftatoris,vtfubftitutus  admittc- 
rctur,fiue  in  pupillari  fiue  adulta  etatc 
deccsfiirct. 

Qu^io  XX/. 

Jnpupiliaript  valeat  necffle  efi  r>t  fitfiliut 
nu.i.&  qnid  in  natura!tbns^o.  t, 

QuidinadoptiuiT/iu,j. 

^nfubHrtutw  faffa  F.macfato  naturaUuel 
extraneo  courrtatur  t  fidcicormfsu.nu,  4. 

T^Tdcndum  cft  ctiam  ,qujE  pro  for- 
y  ma  &  v.iliditatc  huius  fubftiturio- 

I  nispupillaris  rcquirantur.  Et  fciasQ» 
eoruqua  rcquiruniurquardam  relpi- 
ciunt  pcrlonam  cius,  cui  fubftituiiur, 
qu^dam  form.im,  quardam  jnoduni 
conferuadi  Et  primorcquiritur  quod 
iscui  fubfticuitVitdchbcris  fihus.f  nc 
pos  vcl  alius  dcfcccndtns,rcx  1,  i  .ff.dc 
vul.&  cverisfimii  vt  dicii  Rip.ibi  n.i6», 

X  Ethoc  quidcm  proccdjt  in  Ubcris' 
naturalibus  &Iegitnnis,rcd  quid  in  na 
turalibus  .m?Rcli>.quod  cis  pupillari- 
ter  fubftitui  non  potcft.iu  tcnct  Bar. 
d.l.2.nu._j.cumquo  tranfcunt  omnes 
ibi  indiffcrctcr,vt  tcftaturFcrn.  Vafq. 
dcfucccf  progrcfli.  .^.i^.nu.j.in  Z 
Ant.Fumc.traCt  fubft^upil  nu.j7.n0 
.n.funt  inpoteftate  tcftatoris  vt  dixit. 

^   3  QuiU 
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Qnid  infilijs  adoptiuis?  Rcfp.  Baf: 
d.l.  z.doccc,c{i  cum  nodicnonocs  ado 
ptiui  tranfcunt  tn  ptatcm  adoptantis, 
in  illis  cafibuSjquib.in  ptatcm  adopta 
tus  non  tranfit^fubftitui  tale  no  poflc, 
cuius  opi.no  Co\u  cois,  fird  et  indifFcre 
tcMcccpta  cft.vt  retcrt  Rip.ibi  in  i  .re 
quifi.nu.  I  tf.Fcrna.Vafq.d.^.i^.  nu.^. 
Sfo.Od.d.trac.cop.in  plud.par.^.q.4. 
4  Sed  qrojfi  pupillaris  fiibfto  fiat  cman 
cipato  naturali  vcl  exiranco,nuquid  in 
utilis  h^cfiibfto  conucrtatur  in  fidcico 
mifiura  ?  Rcfp.  gl.in  I.verbis  ciuilib.ff. 
dc  vulg.docct,».^  valct  in  vim  fidcicom 
misfi.&  cft  cois  opi.vt  tcftaturSoc.nu. 
^5.Iar.nu.j2.CIaud.coI.6.d.I.Ccturio 
Iar.d.l.ycTbisciuiIib.nu.o.&  ip.Rip.l. 
C5C  fa<5^o,ff.ad  Trcb.in  prin.  Corraf.  1. 
qui  tcftojnu.i  p.Curt.iu.d.l.prccibus, 
nu.  5 d.GuIicI.Bcncd.  d.c.Rainu.vcr.fi 
abfi];  libcris  morcretur,in  matcria  c6- 
pendiofaj,au.57.&  fcqu.  Fer.Vafq.  dc 
lucccf.progrc.^.  i4.nu.o5.$.  i  i.n.ip. 
Tu  vcro  diftinguc:  Aut  fiibftitutio  pu 
pillaris  dircda  coniinctur  in  codicillis 
&  coueniturin  fidcicomiffariam.  hac 
dicit  cocm  opi.Gomc.c.^.Iib.  i .  nu.6. 
& ibi  Soarcz  in  add.  nu. 2  2.  rcccptiore 
dicit  j  6c  ita  ocs  fupraallcgati  rccipicdi 
funt.  Aut  vcro  tcitamcto  adfcripta  eft 
pupillaris  fiibfto ,  &  tunc  conucrtitur 
in  vulgarcfubftoncm,  &  ralct  tanqua 
vulgaris  cxprcffa.  ita  tcnctBart.  d.1.2. 
nu.9.&  cft  cois  opi.  vt  teftatur  Gome. 
tra(a.vulga.fiibft,nu.5 i.ijbi  Ema.  Soa. 
addi.nu.4j.  ciq;  adhcrcndu  effc  dicit, 
(]^uicquid  fentiat  Comc.vcriorem  &  re 
ceptiorcm  dicit  idcm  Soarcz  addit.  ad 
Gomez.d.c.4.  nu.zj. 

Qfunio  XXII. 

Tupillaris  -pt  valtat^requiritur  vt  fit  ipubes,  I 
tAn  in  pupiUari  -pt fieri  no  po(]^,requtratur  an 
numpubertatis comptetum.  nu.2, 
nflaie  fiatutOy<fu6d minor  2   am.no pojjit 
teftari^poffit  pMpHlariter  adid  tepus  fub/litui 
Sed  quidji fiaCMn  diii<t,quod pupiUa'  • 


ris  tttas  ad  annu  1 5  .dmtt^nu.^. 

1  ^IO"  fufficit  qucm  effcde  libcri*, 
-i-^fcd  rcquiritur  vt  lit  impubes,tcxt. 
d.I.i.quo  cafu  dicitur  pupillaris  ^tas  in 
mafculo  vfq;  ad  !4.annu,in  f^minavf- 
qucad  i2.annUjficut  in  omnib.ali jsdi 
(ponib.cxccptis  alimcntis^vt  dixi  alibi. 

2  Sed  pulchra  dubitatio  oritur,dum  ad 
i^.annupcrmittitur  pupillaritcr  fub- 
ftitucrc,  nunquid  annu  inchoatum  fiif 
ficiat,  vt  fubftitui  non  posfit ,  an  vcrd 
copletus  cffc  dcbcat?  Refi'.  Ang.in  §. 
mafculo,vuIt  coplctum  cfic  i^.annum 
fcd Bar.l.in  pupillari^nu.^.ff.dc  vulga. 
contrariu  ccnfuit,nimirum  ccffarc  hac 
fubftoncm  initio  dccimi  quarriannij 
quo  incipit  tcftari  poffc,  &  Bar.  coitcr 
rcccptu  effe  tcftatur  Ema.Soarcz  addi. 
ad  Gomc.  d.c.^.nu.^.  &  fcq.  idq;  ve- 
rius  cft  ,  cumharc  fubftitutio  intro- 
du^fla  fit,ut  cum  eius  artatis  fint  filij,in 
qua  ipfi  tcftamcntum  faccrc  non  pof- 
nint,parentes  cis  faciant. 

5  Sed  quarro,  quid  fi  legc  ucl  ftatuto  ct 
ucatur,<j»  minor  2  5.annorum  nonpof 
fit  tcftari,  nunquid  ad  iltud  ufquetcm 
pus  potcrit  ci pupillaritcr  fubftitui  ,  ut 
qui  libi jpfi  tcftamctum  faccrc  non  po 
teft  ?  Rcfp.  Diucrfx  funt  Doc.fcntcn- 
tiar  j  fcd  cois  eft  opinio ,  tjp  non  posfit, 
quamtenct  Bart.d.I.z.  &communcm 
dicit  Ripa  tbi  nu.  1 7.PoIit.trad.fubft» 
nu.24.Communem  quoqucdicit  Anr, 
Gomc.varia.rcfol.tom.i.c.^.nu.^Jcr 
nan.Vaf.dcfuccef.progrcf^.i^.num. 
40.Sfor.Odd.  d.traft.compen.ia  prac- 
lud.par.  j.q.2.&quod cumBirt.  cgte- 
ricommunitcr  refidcnt,  dicit  Bcncdi. 
Capr.dc  fubft.pupil.nu.j  i .  &  hajc  ve- 
rior  cft,quicquid  alij  {entiant:quomo- 
do  enimpatcrpoieft  pupillaritcrci  fub 
ftitucrc  qui  non  cft  pupillus , 

4  Scd  quid  fi  ftatutum  diftct,  quod 
pupillaris  a:tas  adannum  25  .  duret, 
antuncvfquc  ad  illam  attatcm  poterit 
fubft iiui  ?  Rc(pon.  quod  fic  ,  ita  tcnct 
AIcx.d.1.2.  &  eft  communi$opinio,yt 

tcIU* 
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tcftaturRipa  ibi  nu.i8.Alcia.nu.  ii, 
Fcrn.Vafq.d.^.i^.n.j^.Corraf.l.fitc- 
Ho.num.d.C.dc  impub.&  alijs  fubfti. 
GuIic.Bcned.d.c.Rainutius,  in  pupil. 
fubfti.nu.  2  S.licct  contrarium  vclit  Po 
lit.citato  loco.Qu^ia  pubcrtatis  tcmpus 
lcgc  ciuili  taxatum  cft ,  idcoq;  mutari 
contrario  iure  pofitiuo  p6t,&  lcgcs  no 
ux  rccipiunt  intcrprciationcm  pasiiua 
&  cxtcnfiuam  pcr  legcs  vctcrcs.  Vndc 
iuraconccdcntia  facultatcm  fubftituc 
di  impuberibus  coprchcndunt  impu- 
bcrcs  Tccundum  cuiufq;  loci  ftatuta. 

Qu^Jiio  XX///. 

tHius  debet  e/fe  in  teflatoris  poteflate  W 

yaleat  puptUaris  fubjiitittio.  nu.  i . 
Taterft  fitperfonaturpis  tr  pilts,  an  po(/it 

pupillariter  fhbflituere.nu.i, 
.An  matcr poffit piipiUaritei-  fubjlituere,nu. 

quidflanle  flattUo .quodmater  ha 
i    beat  in  pottflate.nu.  4. 
flhq  temporereqwratur  pupUltm  tffe  m  po 

teflate,nu.^.dedayatur  nu.-j. 
^ninutilit  fttbflitutiofaCianaturali  ve!',fpu 

riojpoflealegitimatione  pojimortetn  pa 

tris  connalefcat.nu.6. 
I{efa/itnr  etiam  vt  filiusin  poteflate,noftt 

recafnrusin  altnius  poteflatem.n.^.De 

cla>  a  in  pa^anoficus  in  milite^nu.  9 . 
Si  filius  ante  mortem  patris  definat  m  eius 

poteftatc  effe.euanejcitfubjUtutiOt  n.\o. 

Cjr quando  declaratur.nu.  1 1 . 1 2.  i  J . 

OPortcrciiam  vt  impubcs  fitin  pa- 
tris  idhtoris  potcftatc>tex.d.l.2. 
&  ibiomncsnotantvtdicitSfor.  d.q, 
4.E1  hoc  proccdit ct  hodic,Iicet  fit  fub 
latadiftcrentia  cmancipationis  &  pa- 
triae  potcftaris,cu  in  fucccsfione  cx  tc- 
fto  non  fit  .iliqaid  immutatu,  vt  dixi  s 
^j3ono.poflcsflo,q.  ^.nu.  coitcr  tc 
Ticri  dicii  Vlri.Zaf.trad.pupii.  fubfti. 
vcrf.  tcrtium  rcquifitum  J^crn.  Vafq.dc 

:l 
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fucccf.proercf^.  1 4.nu.8  r . 
t  £ft  tn  cafusinquopatcrlicetpupillu 
in  potcftatchabcat,pupiIIaritcr  eifub 
ftitucrc  non  poicft,vtputa  fi  fit  pcrfo 
na  turpi$,abicda,&  vili$,cui  non  com- 
mittcrcturadminiftratio  bonorii  filij 
fi  viucrct,vt  funt  dcco<5lorcs,&  prodi- 
gi.itatcnct  Bar.d.l.i.rcquif  7.&:  dicit 
noccfTc  notadum.&:  hanc  dicitcficco 
muncm  opinioncm  Ant.Gomc.d.c.4, 
num.  5.  &  cflc  vcritatcm  aflcrit  Zaf.d. 
tradt.fubfti.pupiLj.requifiro. 

Cocrariu  vcrd  quod.f  patcr  ctiamfi 
lurpls  fit,&  vilis  pcrfona,posfit  fubfti- 
tucrc,nifi  ctiam  vt  prodigo,fuoru  bo- 
norum  adminiftratioefl^ct  intcrdifta  , 
quocafu  ficutncc  fibiipfi,ncc  pupillo 
tcftm  faccrcpoflct.ita  contraBar.  coi- 
tcr  rcccptum  fatcnt  Alc.x.nu.24.Iafn. 
i6.Soc.n.76.Rip.n.j6.d.l.i.ff.dcvuI- 
ga.Polit.  trad.  fubft.  pupil.  vcrf  j  6.  & 
Zaf  co.trac.rcquif.^.cocra  dicit  opin. 
licct  ipfcBar.fequatur,&  quod  Bar.o- 
pinio  fit  coitcr  rcprobata,quicquid  di- 
xcrit Gomcz.  aflcrit  Ema.Suarci addi. 
ibid.nu.i5.&fcq.Vafq.d.$.i4.  numc. 
I54.&  hgccois/cqucndacft,  cum  ocs 
tcxi'  gcncralitcrloquatur,ncc  vlia  ho 
ncftaiis,  vl  im^bitatis  ronc  fubducat. 

Scd quaro,nunquid  matcr  hodic  pof 
fit  pupillaritcr  fubftitucrc?  Rcfp.quod 
n6.itatcnctBar.d.l.2. &cft  cois  opi- 
nio,  vt  dicit  Ripa,ibi.Soc.n.4i.  Za/fn. 
i8.CorrafI.li  tcft6,nu.j  j.GuIic.Bc- 
ncd.  d.  c.  Rainutius  in  matcria  pupiU 
fubfti.nu.  j^.  &  quodBar.  fcquuntur 
Do(5^.tcftat  ur  Zaf  d.trafta.  d.  ? .  rcquiC 
vcrf.quidaijt.&  cocm  dicit  cflcopinio 
ncm  Fcrna.  Vafq.  dc  fucccf  progrcf.^, 
I4.n.8.q.ai  poicftatc  filios  nohct  ncq; 
bonoru  hlij  adminiftrationc,&  quoad 
tcftametarias  fucccsfiocs  ius  vci*  vigct 
Scd  <^uid  ftantc  ftatuto,quod  matcr 
habcat  nlios  in  potcftatc,an  potcrit  pu 
piliaritcr  fubftitucrc?Rcfp.  Variant  in 
tcrprctcs,Bar.n.cxiftimat  no  pofl"e,& 
hanc  dicit  cflc  vcritatcm  Zaf  d.  tradh 
P   4  vcrf. 
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vcrf.quid  autem,&  (}>  hafc  p.irs  (it  fccir 
rior^licct  articulus  iitdubiusdicit  Soc. 
iun.d.l.s.nu. 

Scd  conirarium  tenent  coitcrDoc. 
vtidem  Z.»ntcftatur,St*or.Odd.d.  trac. 
compcnd.d.q.^.^.rcquifito.cxc^iio  dc 
fcftus  potcftatis,qui  crat  impcdimcn- 
tofubftitutionijfublatus  eftper  ftatu 
tCi.Scd  prima  opinio  vcnor  cft  in  pun- 
6to  iuris,licct.n.matcr  habcat  in  potc- 
ftatc,tn  vltra  id  in  pupiUari  confidera- 
tuTjquod  fit  dc  parcntibus  mafculis  jp- 
ptcr  maiore  affcdtioncm  &  rcdius  &c 
ftabilius  iudiciuquod  non  cftimatrc. 

luxta  prxdi6ta  quajro,quo  tpe  rcqui- 
ratur  pupilluLifcin  potcftate  tcft.iiisj? 
Rcfj\controucrfum  fuit,na  plcriq;  cxi 
ftimarunt  requiri  et  tpc  icftamcnii  pa 
tria  poicftaic,&  in  hic  opinionc  fcrc 
ocs  nouitiorcs  iui^Tcdicic  Dida.Coua. 
Jatisfimedtfcndes  eaid.c.Rai  ^.^.n.i. 

Scd  contrariu  ccnfuitBar.d.l.z.poft 
gl.ibi,l'ufrtcercnamq;  quod  tjpc  mor- 
tis  tcftatoris  lit  impubcs  in  cius  pote- 
ftatc,licct  non  fit  ta  tpc  teftamcnti  pa 
tcrni^qua  pupillaris.&  cft  cois  opi.vt  ic 
ftatur  Alcx.ibi  nu.  io.Iaf.n.17.  &  ma- 
gis  cocm  tbi  dicit  Soc.nu.46.  Alc.  nu. 
l7.Paul.dcCaftr.dtccns  hunc  intclle- 
6ud.l.2.$.fcd  etfi  cxtrancu,e(fcc6ctn. 
Zaf  nu.^o.iicct  contrariu  tcncat.Cor- 
raf  d.l.fi  tefto.nu.  jo.C.dc  impub.licct 
&  ipfc  contrarium  tcncat,Polit.  trad. 
fubfti.pupil.nu.51.ad  nu.jd.qui ctiam 
fCCcdit.Zaf  lib.i.Sing.intcl.  c.8.  Anc. 
Fumc.trac.fubfti.pup1l.nu.44.  Gulicl. 
Bcncd.d.c.Rainu.in  mate  pupil.fubft. 
nu.^  2.Did4.Coua.d.c.$.  ^.nu.a.Sfbr. 
Odd.d.q.4.rcquif  5. Fcrn.Vafq.de  fuc 
cef progrcf^.  r^.num:  j8.&  quamuis 
prioropinio  iurc  vcrior  videatur,  hzc 
tri  in  praxi  obtincrct,vt  q  fit  rcccptior 
&  magis  cci$;vt  tcftatur£ma.  aCofta 
d.c.ii  patcr,pnr.  i  .verb.  habcns,  nu.  6. 

Scd  quzro,an  inutiliterfada  pupii- 
laris  ftiio  fpurio  vel  naturali ,  fccuta 
poit  mortem  patrislegitimatiouc^^ 


fieri  pot iuxta  Auth.itcime,C.denatti 
ralib.libc.rec6ualcfcat&  valcat?  Rcfp. 
Bar.d.I.i.n.io  tcnctij»iic.  &hacdicit 
crtc  coem  opi.  Alcx.rbi  n.  1 7.1af.n.  20. 
Rip  n.24.Alc.n.io.Soc  iu.n. >  8.c6ein 
dicit  Zaf  d.l.i.n.  j  i.Comf  d.l.ii  icfta 
incto,licet contrariu  tcncac  n.  i  :.&*|» 
ncmo  contrariu  dicitPoIi  trac.fubfti. 
pupil.nu.^p.Fcrna  Vafq.  d  1  ^.Sfor. 
Odd.d  q.4  Qiiia  lcgitimatio  &  naralia 
rcftitutib  rctro  fpc<5tat,ac  fi  fcmptuif- 
fct  lcgitimus,quod  tamcn  intclligc  iut 
taeaqux  dixifupraf.inftitutio,  q.  7. 

7  Aducrtc  quoq;,qu6d  futficit  patria 
potcftas  rpc  mortis  dommodo  fuit  cx- 
prciiapupiUaris  fpccialitcr,fccus  ii  cf- 
fct  taciia,vtputain  rcciproca  fada  filio 
impubcri  &  extraneo  impubcri  h^rcdi 
bus  inftitutis:Namq;tunclicet  extra;> 
ncuspoftcaadoptctur  non  dicitur  fa- 
6ti pupil(aris,quia  abinitiofada  non 
vidctur  proptcr  inzqualttatc.ita  tcnct 
Bar.I  Lucius,  &  fcquuntur  Dod.coni- 
munitervt  teftatur  Soc.iu.d.l.2.n.5  y, 

8  Hoc  quoq,-  aotadu  cft,jdco  requiri 
impubcrcm  in  tcftatis  cffc  poteftate, 
vt  ct  mortecius  in  alcerius  potcftatcm 
rccafurus  non  fit,fcd  fiat  fui  iuris,vt  li 
fitin  potcftatcpatris  non  aui  vclproa- 
ui,quian  auus  ncpoti  fubilituac  viucn 
tcHlio,isq;poft  mortem  aui  in  patris 
potcftitcm  incidat,cuanefcit  fubftita- 
tio.itaicnctBar.d.l. :.&  cft  c6is  opi. 
vt  tcftatur  Alc-x.ibi  n.i 8 . laf  n, lo.Rip. 
nu.17.Fcrn.Vafq.dc  fucccf.progrcf  d. 
^.i^.nu.pz.Sfor.Odd.d.trac.  compca 
diofa:,q.4.in  prarlud  par.^.ratio  cft,^a 
filius  ipfc,qui  recidit  in  pou-ftaiem,li- 
binullotpe  quamdiucft  in  potcftatc^ 
teflihfi(.crc  potcft,crgo  ncc  auuA-i  fa 
ceret,pcr  quod  iniquc  cllcc  fublata  po- 
tcftas  diiponendipatri  dc  bonis  filif* 

p  Pra?di<5ta  jpccdut  in  pagano,  fccus  ia 
teftatore  milicc:is.n.p6t  fubftitucrcne 
potict  ii  recafurus  iii  potcftacc  patris 
fui.ita  tcnetBar.d.l.x.&  r^Bar.  fnlam 
jpbaucruntDodto.  magis  cuiter  dicic 
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Ema.a  Cofta  c.fi  patcr.par.i.vcrb.pater 
nii.p.dctcftam.in  f^.  Iicct  ipfccontra- 
rium  tencac,  cjuod  ipfcquoque  vcrius 
cxiftimOj&confulcnJo  &  ludicando 
tencrcm,&cftc6i$opi.  vt  teftaturFcr 
nan.  Vafq  d.^.i^  nu.ptf.vcrffcd  aducr 
tc,Sfor.Odd.d.4.qufft.rcquir.4.Ratio 
eft  ,  cjuia  finc  iniuriapatris  faccrcpot^ 
quoniam  talis  fubftitutio  trahiturtan 
tum  ad  bona  tdlatoris,&  paterpoftca 
inbonis  afc,vel  aliundeprofcdis  fub- 
ftituerc  pupiUaritcr  quoqucpotcft. 

1 0  Ex  prafdiftis  quoquc  illud  cft,quod 
fi  pupiilus  ante  mortcm  naturaicm  pa 
trisjin  potcftatc cius  cfic dcfinat ,  eua- 
ncfcit  lubftitutio.  ita  tcncc  Barc.d.l.j. 
nu.1 4.&  cum  do  tranlcunt  coitcr  om- 
nc$,vt  tcftatur  Soc.iu.ibi  nu.<5^.Iaf  n.f 
1r.Rip.nu.27.Zaf.in  trad.fubft.pupil 
lar.vcrf.quinto  rcquirirur.  Fcrn.Vafq. 
d.$.  i^.n.  roj  Sfur.Odd.d.  q.^.rcquif 
5 .  Vnde patct id,quod  Bar,  pro  requili 
to  ponic ,  ad  validitatcm  ab  inicio  non 
rcquiri,fcd  vt  qu^ab  initio  vuluit,non 
extinguatur . 

11  Ec  hoc  quidcm  proccdit,  quado  pcr 
cmacipationcm  dcfijt,  vci  pcr  adoptio 
ncm ,  vt  quia  datus  llt  auo  matcrno  in 
adoptioncm,vt  docct  Bar.d.l.  2  .&  cete 
ri  cranfcunt,vt  firmat  Capra  tra6t.fub 
fti.pupii.nu.4?.&  fcq.  Scd  quid  fi  pu- 
piiius ,  cui  cft  fubftitutus  pupillariterj 
cxiuit  dc  potcftatcpatris  pcr  dignita- 
tcm  aiiquam,quzlibcrac  apitria  potc 
ftatc.vt  quiaconful,  vei  (imili  dignita- 
tc  clatus  cft:  An  eo  cafu  cti.i  eiianefcac 
fubftitntio  pupillaris  ?  Kefp.<j>|non,iia 
tenet  Bar.&  fequuntur  Dod  commu- 
nitcr,vt  teftatur  Alcx.ibi  laf.Soc.Rip. 
Alciat.Polit.d.tradt.5.rcquif  Zafcod. 
trafta.  5. rcquif.Fcr.Vafq.de  lucce.  pro 
grcf.d.$.  1  -j.nu.  1  oS.Ratio  cft,quia  di- 
gnitas  libcrat  a  patria  poteftaic  quaic- 
nus  vtilc  cft,non  alias . 

IS  Quid  autcm  fi  fit  fpcs  ,<j>rcincidat 
in  poicftatcm,  vt  q-iia  lit  captus  ab  ho 
ftibus : Ao  intcriiu  dclinci  uaierc  pupil 


laris  ?  Refpon.     non.ita  uoluit  Barc; 
d  i.x.&cft  communis  opinio,uc  tcfta 
tur  Ale.Soc.Iaf&  Rip.  Alcia.ibi,  &  P6 
lit.d.craft.^.rcquif.Fcrn.Vafq.d.^.i^. 
nu.  107  .&  quod  cum  Bar.  cstcri  tran- 
fcunt  dicit  Capra  d.trad.  nu  47. 
13,    Sed  quiro ,  fi  cmancipatus  itcrum 
adoptcturquo  cafu  nullj  fuii  /pcs:  An 
fubft  itutio  ualcat  ?  Rcfp  .  Ardua  qux- 
ftio  cftjBar.in  I.fi  arrogator,nu.  15  tc- 
nct,quod  iurc  ciuili,impubcrc  cnianci 
pato,cxtinguaiurfubftitutio  pupiilaris 
ncc  renalcatur,  ctiamfi  poftca  rcucrta- 
tur  in  pairiam  potcftatcm  ,  fcd  dc  iurc 
prartorio  fccus .  &  hanc  dicitibi  coem 
opinioneiuIafnu.5/5.&  ?7.Gulid.Be 
ned.d.c.Rainutius  in  materia  pupi.fub 
fti.nu.  5  i  Zaf  in  trafl.  pupii.  rcquif  5. 
licet  fatcatur  fcaliqn  aliicr  tcnuiflc. 

Concrariam  ucrd  pancm,<j>  ctui  de 
iurcciuili  non  uidctur pcrirc  pupilia- 
ris  fubftitutio  dicit  cflccocm  Rip.  d.L 
1.  nu.  17.  &  quoci  parum  habct  dubij- 
dicit  Alcia.nu.  i  a.Fcrnan.  Vafq.d.^.i^, 
nu.  109.&  fcq.diccns  cam  cflc  qtioquc 
ucriorcm  Sfor.Odd.d.tradr.coinpcnd. 
in  prarlud.j .  par.q.^.limit.  ? .  &  ab  hac 
non  rcccdas:  q  lia  ui  fupra  didum  cft, 
fufficit  mortis  icmporc  cflc  in  icftato 
ris  potcftatc,&  hoclocum  habci  eiiam 
in  cxtranco ,  magis  crgo  in  filio. 

QH.€po  XXII II. 

S  F  M  M  ^  \1 
Ti4p  Haris  W  vdeat  requiritur  patris  teftamen 

tianjuu. ! ,& an dcbfat prxcedc e  nu.2. 
^nex  mifius  fblcnm  teOoMtnto  pUietur  fubfli 
turio,  nu. 


RVrfum  antc  no  ualct  pnpilaris  fub 
ftitutio,qu5patcr  libiquoq;  fccc- 
rit  teftamcniu,tcx. cft  i»  d.I.  j.^.prius. 
I  Sed  quarro,  An  pro  fornu  rcquira- 
tur,ut  patcr  fibi  prius  faciat  ttftamcn- 
tum  ?  Ri  fp  pro  concurdia  &  rcfolutio 
nchuiu5q6nisj  quam  dubiain  rcddic 


tcx. 
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tcx.d.^.prius,gIo  &:Do(3:  diftinguunt 
aut  tcftiu  fddiim  cfl  vnico  cotcxtu  pofl 
J)upillarcm  fubftitutioncm  ,  &  tunc  gl. 
ouam  fcquitur  Bar.d.$.priu$,itcrura  lii 
AinguitjVt  fi  impubcs  fucrit  cxharrcda 
tus,patcr  non  posfit  incipcrc  a  tcfto  pu 
pillari^f^  fi  ab  co  inccpcrit^nuUius  mo- 
mcnti  fit  cenfcndupcr  tcx.d.^.in  prin. 
Sin  aut  filius  fucrit  inftitutu$,tunc  pof  j 
fitincipcrc  a  tcftamcto  pupillan  impu 
beris  inftituti,d.$.vcrfi.ll  quis.idcm  vo 
luit  gl.^.libcris^inftit.dc  pup  &  hacdt 
citcom.opi.Portius  d.$.liberis ,  &  nc- 
minc  rcUto  adftrucrc  conaiurla.Cuia. 
innoc.ad  Vlpia.tit.  i^.  qucmadmodu 
tcftam.rumpant.Scd  contrariu ,  quod 
non  fiat  dittcrcntia  intcr  cxharrcdaii  8>c 
inftituti  impubcris  tcftamcntum ,  fcd 
indiftin&c  valcat  fiucinftitutio  fiuccx 
hxrcdatio  fiat  antc  vd  poft,  tcnct  Bal. 
&  alij  ibide,per  tcx.d.$.prius.6«.  hac  di 
cit  vcriorcm  &magis  com.  opi.  Alcx. 
d.$.prius,num. 1 6.Ripa d.I.  i.  in  prin. 
num.i8.  &  communiorcmEma.  aCo 
ftad.  c.  fipatcr.  vcrb.adijcicns,  nu.  2. 

Autvcroquis  prius  filio  impubcri 
facit  tcftamcntum,&  poftca  no  in  con 
tincnti,&  codcm  contcxtu ,  fcd  cx  in- 
tcruallo  fibi  ha:rcdcm  facit,&  tunc  no 
valcbit  pupillarc  tcftamcnrum.ita  tcnct 
Accurfl.fi  quis  cu,$  fi.ff.dc  uulg.vcrb. 
alia  rurfus  hora,&  fcquuntur  ma^is  c6 
munitcr  Dod.  pcrtcx.  d.§.  prius,  in 
prin.uttcftatur  Alcx.n.id.&  laf.  d.  §. 
prius,Rip.d  I.a.  in  prin.  &    fit  rccc- 
ptisfimaDoA.doftnnaaflcruZaf  d  §. 
prius.  n.  1 1  .Philip.Cor.l.ambiguitatcs, 
n.z.C.dctcftam.  &  rcccptiorcm  opi, 
attcftatur  Alciat.d.I.2.$.cjuiftjuis,Ema, 
aCofta  du:.fipaicr,ucr.adijcicns,n.2» 
Harc  opinio  vt  rcccptisfima,  ita  vcrif- 
fimacft,icd  ccrtccx  d.  f  .prius  malcdc 
<Iucitur,vt  rcdc  aducrtit  dodisfimus 
Ema..-i  Cofta  s  citatoloco.  Namc];ccr 
tum  cft  rcguiam  d  ^.prius  hodic  abro- 
gara  clfc.^^.antc  harrcdcs^infti.dclcg.vt 
dixi  's$.inftitutio^<}.i.Vndc  rcdtcscfit 


cois  opi.no  rcfcrrcan  prius  vcl  poft  po 
natur  hf  rcdis  inftitutio,fcd  quonia  pu 
pillarc  tcftffi  acccsfio  qufda  patcrni  tc 
iUmcnti  cft ,  &  patcr  non  potcft  filio 
tcftamcntum  faccrc,  nifi  fibi  quoque 
tcftctur,non  potcft  tcftamcntum  filio 
prius  fad;um  &  abfolutum,hcct  poftca 
cx  itcruallo  fibi  tcftatus  cft,c6firmari. 

Quidaut  fi  patcr  fccitminus  folcnnc 
tcftin,  an  cx  hoc  uitictur  fubftitutio  } 
Rcfp.Diucrfarfunt  dodorum  opinio- 
ncs;quibufdam  cxiftimatibus  indiftin- 
6:cvalcrc  pupillarcmralijs  vcro'ccnfcn 
tibus  refcrrc  an  plurcs  libcros  habcrct 
tcftator  ncc  nc.non  dcfunt  et  qut  ualc 
rc  cxiftimcnt  pupill£rcm,fed  vulgarcm 
tacitam  n6  contincri.Scd  coitcr  diftin 
guitur;Autfubftitutus  cft  dclibcris  te 
ftatoris,&  valct,cum  tntcr  libcros  va- 
lcat  tcftra  impcrfcdum,  &  ct  fubftitu- 
Uo,§  cx impcrfcdo,!.  hac  cofuhisfima 
dctcftam.uitcftatur  Ema.aCofta  d.c. 
fi  patcr,ucrb.in  fuo  tefto.  n.4. Aut  ex- 
trancus  fubftituitur,&  non  uatct  fubfti 
tutio.ita  tenct  Bar.  d.l.  z.rcquif.6.  & 
cum  Bar.tranfcunt  coitct  Do^.ut  tc-  , 
ftaturSoc.iun.ibid.n.6d.&n.68.'poft 
Alcx.n.i  I  .&  laf  n.Z4  pcrcum,  m.igis 
com.dicit  Rip.n.?8.Alciat.n.4.|C6cm 
dicit  Polit.trad.fubft.pup.in  ^.rcquifi 
to.Corraf  I  fi  tcft6.C.dcimpub.  n.  19. 
Bcncd.Capr.d.traft.fubft.  pup.  nu.jot 
Ema.a  Coft.d.c.fi  pater.vcrb.in  fuo  tc- 
fta.nu.6.Fcrnan.Vafq.d.$.l4.  nu.  1 1  S. 
fubdcns  hac  cflc  icncndam.  Sfor.Odd. 
d.tra6l.  par.  5.  in  prsclud.q.^.  rcquif.^^. 
Quia  ncc  ipfc  filiui  polfct  extrancum 
inftitucre  no  folcmnitcr,  &  cois  cft  do 
ftrina  iuris,ex  tcfto  impcrfcdo,  &  mi- 
nus  folcmni  uihil  agi,  nifipatcr  tan- 
tummodointcr  hbcros  tcftctur . 

Qtufiio  XXV. 

Jn pupillari  fkbftitutione  ree^Hiriiin  ,  vt  p** 
pitlus  M€iyiitiMtur,ifflcxbxred({w.n.  i. 
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v^n  hoiie  exharedato  pofiit  jieripHpiUarU  fiib 
fiitutio.n.i. 

«/fn  //  mala  mcntefiat  exhdetedatiotVdeat  fub 
fiitutio.n.i, 

T>ftpitla>is  ioi joereat  rnpto  percontra  tab.n.4» 
TttpHUaris  fuflinetur  approhatione  pteriti.n.  5. 
TiipiU^is  anhodieconferuetur  per  akth.ex 

caufa  C.deltb.prxter,nu.6. 
Vupitlaris  m  uaieatt  ft  filio  prxterito  ualet 

tefiamentumkn.j» 

I  '^TEquc  vcro  fufficit  ficri  tcftra ,  Ccd 
-A-^  rcquiritur  ct,vt  ille  pupillus  cui  fit 
pupillaris  fubditutio^  aut inflituat^aut 
cxh^rctlctur^tcx.cft  d.1.2.  Et  quod  cx- 
horrcdato  ficri  posfit  pupillaris  fubfti- 
tutio^dc  iurcantiquo  no  lubct  dubiu« 

3  Scd  quid  dc  iurc  nouo^  c^uo  facultas  cx 
harrcdationis  fublata  cft^quod  iinpubc 
rcsno  ccnfcntur  incurrcrcnota  ingra 
titudinis  dccjuo  dixij^.  tcftmPRcfp. 
Glofin  d.I.z.  uult  quod  hodic  cxhacrc 
datio  fa<5ca  pupillaris  fubftitutio  ualcat, 
ii  fit  fafta  pupillo  doli  capaci^f  pubcrtar 
tiproxinio,utfccjuitur Bar.  &  coiter 
omncs^ut  tcftatur  Soc.iun.  ibinu.7 1. 
Rip.n.^o.Anto.Gomcz.uaria.  refblut. 
Tora.i.c.^.n.j.Fcr.Vafq.dcfucccf  pro 
grcf^.  i^.lib.z.n.ijo.  caroq;  vcraaffir 
mat^licct  rcccpta  opi.quod  impubcs  cx 
hzredarinonposfit,  impugnct  Sfort. 
Odd.tra^^.compcnd.in  pr^lud.  par. 
q.^.reg.y.ubi  dicit  magiscom.  vidcri. 

^  Quarro  itcmyfi  cxh^redatio  fiat  mala 
mcntc^  numquid  valcat  impubcri  fadla 
fubftitutio?Rcfp.Bar.d.l.a.n.i2.tcnct, 
quod  fiucbonafiuemalamcnte  fiatcx 
harrcdatiojicmpcrpot  pupilluritcr  fub 
ftitui.&  hxc  opi.cois  cft^vt  tcftatur  ibi 
Alcx.n.2d.&  quod  cum  Bar.tranfcunt 
omnes  indiffcrcntcr  dicit  laf.num.  25. 
Zaf.n.^a  J^ern.Vafq.d.^.i4.n.i9i.£ma« 
aCofta  dicens  Bar.communiter  rcce- 
ptumd.c.fi  patefjverb.eidcm  filiojn.j, 
Eft  cnimfauormagnus  tcftamcntimc 
igiturpupillus  intcftatus  dcccdat  ,& 
hoc  fauorc  corcat^  et  patri  inimico  hoc 
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conceditur.IntcHigit  tamcn  Bar.  hanc 
lentcntiam  proccderc,dummodo  pater 
fit  honcfta  pcrfona  non  turpis^  dc 
quo  dic ,  ut  dixi  fupra  q.i  2. 
4  Scd  quid  rcfciffo  patris  iudicio  pcr  co 
tra  tab.bono.poflcsiioncm  j  numquid 
cofcructur  pupilbris  fubftituiio? Rcfj>. 
quod  fic. Na  ^quc  fi  poftca  in  pupillari 
dccciTerit^habcbit  utilitatcm  pupillaris 
fubftitutionis,  &  fubftitutus  coiifcquc 
tur  h^rcditatc  ipfi us  cx  pupillari  tcfta- 
mcnto.ita  tcnct  Baii.d.I.2.nu.i  8.&  (c- 
quuntur  Dod  c6itcr,ut  tcftatur  Ema, 
aCoftj  l.GaIIus^$.  &  quid  fi  tantum,^. 
par.n»  142.&  d.c.fipatcr,par.?.vcrb.ce 

fcndum,n.8.Vafqui.dcfucccf  progrcC 
§.  1 4.n.  I  ^  (J.Ratio  cft^quia  pcr  bonoru 
poflcsfioncm  confcruantur  ea  quac  li- 
bcris  utilia  funt,qu.nlia  funt  portio  hac- 
rcditatis[&  Icgata.  Ergo  fimplicitcrco 
fcruabiiur  pupillaris.quz  libcris  utilis 
cft.quam  rationcm  coinmunitcr  rcce- 
ptam  dicit  Eman.  a  Cofta  d.  §.  &  quid 
li  tantum^num.  i^^.Vafq  d.  loco. 

5  Qu^id  aut  l\  filius  fit  pra;tcritus  &  no 
ht  impugnarc  patris  tcftamcnium,fcd 
approbcc  auchoritatc  tutoris,nunquiJ 
ualcbit  fubrtitutio?Rcfp.Bar.d.l.2.nu. 
a  I  .dicit  quod  fic.&  cft  communis  opi 
nio,ut  tcftatur  Rip.ibi  n.^  2.Fcr.Va(q. 
dcfucccf^^rogrcf  $.f  4.  nu.  i  j7.Sfort. 
Odd  d.q.^.Rcg.y.Umit.  quiaappro 
bationc  prartcriti  iurc  ciuili  fuftinctur 
tcftra^confequcnter  pupillaris  fubfto. 

6  Scd  quTro,ll  ipfc  prictcritus  cgit  dc 
nulIitatCjVcI  ct  cxh^rcdatus  cgitqucrc 
hjik  obtinuit^numquidhodic  pupilla- 
ris  fubftitutio  faltcm  cx  auth.  cx  caufa, 
C.  dc  liber.  praftcr.  confcructur  ?  Rc{p. 
Ambiguuscft  ArticuIus,procuius  rc- 
folutionc  trcscafus  cofidcrandi  funt. 
Primuscft,qnfubftitutiofa6ta  fuit  pu 
pillo  inftituto,alio  filioprgtcrito:&  tuc 
acriscftconfliftus  inter  Doftorcs^qui 
bufdamcxiftimantibus^quod  et  pupil 
laris  fubftitutio  cadat^  cum  fit  (cquda^ 
&  quail  pars  fubftaiialis  patcnii  tcftar 

mcnti^ 
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quctur^vtiraditBar.d.I.i.nii.zp.ft'.  dc' 
vulg.qucm  fcquutur  communitcr  Do 
dorcs,vt  dixi  fupra  q.  rz.  &:  fatctur 
Vafqui.d.f .  1 4  .num.  j  40. 

Quxpo  xxvri. 

Quotuplex  fu  piipillmis  fubflitutio. 

QVarro,quotupIcx  fit  popillaris  fub 
^ftitutiorRcfp.triplcx.Alia  cft  om 
nino  cxprcffajalia  tacita,  alia  partim  cx 
prcllapartim  racita.  Exprcfla  omnino 
cft  illa,  qu^'  fit  vcrbis  omnino  con- 
ucnicntibus  pupillari  fubftitutioni  : 
ut  Titius  fihus  hzrcs  mihi  cfto ;  & 
il  h^rcs  cric  ,  &  in  pupillari  zta- 
tcdcccfl^critjScius  h«rcs  fit.  Tacitacft 
illa,c|uafub  uulgari  cxprcfla  continct, 
iit  dixi  s  c|  1 1  .Partim  racita.f  in  (pccic, 
partim  cxprtfla  in  gcncrc  cft ,  cjuj  con 
tinctur  in  rcciproca  &  copcndiofa,  vt 
quifquc  mihi  h^rcs  crit  ^  lit  hjrcs  filio 
mco  impubcri ,  vbi  cxprcfla  cft  quoad 
vcrba,qu3ercfcrunturad  cu,cui  fubfti- 
tuitur.gI.I.Lucius,ibi  Bar.ft.dc  vulgar. 
&  fcquuntur  Dodtorcs  coitcr  ui  tcfU- 
tur  Rip.I.  i  .ft^.dc  nilg.n.77.&  n.  i  op. 
Vafqui.dc  fucccfprogrcf.^.i  j.nu.  a8. 
C^tcrum  tri  quoad  cafus pariim  cxprcf 
ia  partim  tacita  no  rcpcnf  ficiit  in  vul- 
gari  j  quia  uno  tantiim  cafti  fit  hacc  pu- 
pillaris,undc  non  potalium  coprcncn 
dcrc.ita  docct  Bar.d.l.i.n.2<f'.  &  quod 
cu  coomncs  indiftinftc  tratifcunt,  ni- 
hil  addito,tcftatur  Soc.iun.  ibi  nu.So, 

QuAftio  XXVIII. 

srMM^i\j^. 

TupilUrii  expitffa  contimttadtam  yulga- 

rem.  nu.  i .  declaratur  nu.  2 . 
Qjttd  ft  in  vtrunque  cafum  teflator  prouidit. 
'   tmm.j.  ^  quid  ft  exhitedato  fubfittutio 
r  faCia  ftt .nu..^.  vel  ex hxredatus  inpuberi 

infiituto  fubfiitutus.nu.^.  f 

Yldcamus  nuc  dc  cftcdu  huius  fiib- 
ftuutionis:  £tfuqt  cpiaiuorprxci 


^7 

1  puc  cffcdus.Primuscft,  quodpupilla 
laris  cxprcfla  continet  tacita  vulgarcm, 
fiuc  in  gcncrc  exprcfla  fiuc  in  fpccic.ita 
docct  Bar.d.l. 2 .n . 2  s  •&  coircr  fcquun 
tur  Doc.uttcftaf  Iaf.n.19,  Rip.nu.42. 
Soc.iun.ibi  n.86  &  fcq.ubi  dicit  ca  cffc 
vcrislimam  Fcr.Vafq.dcfucccf  jpgrcf. 
§.i<.n. I .dices adco  reccpta cflc,vt  vclu 
ti  cathoIicofniauidcatur,impiumq;nc 
dum  pcriculofum  abca  rcccdcrc.Zaf. 
circa  c(fcdus  pupillaris  fubft.  cff^cdu 
primo,dixi  s  in  matcria  vulg.q.7.  n.j, 

2  Ei  hoc  quidc  proccdit  qn  pupillaris 
fadtafuitfimulcu  ipfb  tcfto  patcrno, 
ucl  cx  modico  intcruallo.Sccus  li  cxlo 
go  intcruallo,quia  tuc  fub  cxprcfla  pu- 
pillari  tacita  vulgaris  no  continctur.ita 
tcnci  Bal  1.(1  qui5,$.fi.  &  quod  ho-c  fit 
c6is&  rcccpcior  fniadicitFcr.  V  afq  li. 
2.dc  fu cccf.progrcf.^.i  i.n.i  j.ucrf.ha 
dcnus.&  magis  com.dicit  §.  i  2 .cod.li, 
n.7.  licctSoc.  cotrarium  afHrmct  d.l. 
2  .n.5jo.  Quia  vulgaris  cft  tcftamcntum 
patris,quod  uno  coiitcxtu  ficri  dcbct, 
quoad  inftitutiones  ,  &  fubftiiutioncs 
dirc<5^as  rc(pc6tu  bonorum  tcftatoris. 

5  Quid  auitm  li  in  vtrumquc  cafum 
prouidit  cxprcflctcftator  ?  Rcfp.  quod 
non  cft  taciia  fcd  cxprcfla,  tcx.l.  cum 
cxflliojffldcuulg.  &  cft  indubitaiuut 
dcvulgari  dicii  Odd.par.i.^.cttcdu. 

4  Quid  itcm  fl  ficrct  cxh^-redatoPRcfp, 
quodnon  continciur  racita  viilgaris, 
quia  cx  quo  fa6a  cft  ci ,  cui  vulgaris 
non  conucnit,  non  potcft  dici  quod 
fitfa<5ta  fubrtitutio.  ita  tcnct  Alex.  d, 
L  2»&:cft  clarisfimaconclufiOj  vtdi- 
citSocin  iun.ibid.num.9j. 

5  Idcm  dic  fi  cxharrcdatusapatrc  im- 
pubcri  inftitutiofubftitutus  fit.itaiio 
luit  Alcx.d.1. 2  .num.  2  7 .  ucrfi.  alium  c?t, 
&  dicit  hoc  cflc  dc  indubitabili  j  & 
quodncmincm  uidit  hoc  rcprobantc 
dicii Socin.  iun.  ibi  numero  ^i.  Quia 
cum  iftc  fubflirutus  iam  fucrit  a  pa- 
icrnis  bonis  rtniotus  pcr  cxhircdatio- 
ncm^noii  dcbct  ud  caumpUus  rcdirc. 

Qu^jcftio 
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Qu^flio  XXIX. 

r  puplllarem  fucicditttr  pupiilo.nu.  I. 
%/in  trahatur  ad  omnia  bnna  d  teflatore  &  un 

decunque  ouAfjta.n.  j . 
Ql*id  fi  (kb(iitutio  faSa  fitinre  certa  ipfius 

impuberis.ru(jf4id  trahaturad  ola  bvnj»n.^, 
Milespotesi  pro  parte  fubfiituere.n.  4 . 
^nfubflitutus,pofiquapuptllus  adiuit  htredi 

tatefreaitcno  oneratSypoffufeparare.n.  j. 

T  CEcundus  effc(5cus  eft,  quod  per  pu- 
^pillarcm  fucccditur  pupillo  non  ic 
ftatori  Bar.d  I.j.num.^o. 

2  Scd  c|Ufro,niiquid  trahaturad  omnia 
bona  a  tcftatorc  &  vndccunq;  qu^lita? 
Refp.quod  fic,fi  filius  fucrit  naiuralis, 
&Icgitimus:namquefi  in  pupillari  fta 
tcdcccflcrit,omniaad  fiibftitutu  pcrti 
ncbunt.itatcnct  Bar.d.l.  j.n. 30.&  cft 
commuuisopinio,diciiIar.ibi  nu.  29. 
Soc.&  Rip.n.4^.Fcrnan.  Vafq.dc  fiic- 
ccflprogrcCIib.z.J.i^.n.  r8. 

5  Et  proccdit  harc  conclufio  ct  fi  in  rc 
ccrtaipfiusimpubcris  fadafit  pupilla 
ris fubftitutio.naq; trahit  ad  oia  bona, 
tcx.cft  lcoharrcdi  s,^ .  fi.  ft".  de  u  u  Ig.fccun 
dumoesjuttcftaf  Alcx.n.i7.Iai*.n,2p. 
&  quod  ifta  fit  cois  opi.dicit  Fcrnand. 
Vafqui.d.$.  1 5  .nu  i  p.dummodo  fa&z 
fit  pcr  ucrba  dircfta:Sicut  cnim  inftitu 
tusin  reccru  totam  ha:rcditatcm  ca- 
pit,nuIIo  alio  dato  coha:rcdc,ita  fubfti- 
tutus  in  rc ccrta  non  dato  coharrcdc. 

4  Scd  g.d  in  miIitc?Rcfp  Bar.d.I.z.nu. 
jo.fcribitquodispotcft  in  bonis  ccr- 
tis ,  &  altcrius  tantu  fiibftitucrc.  &  cft 
cois  opi.uticftaturAlcx.ibilaf&Rip. 
Fcrnand.Vafq  d.^.i  5.n.2  i.ficutcnira 
itpropartc  icftatus  potcft  dcccdcrc, 
ita  &hccrcpotcft  utpupilluspro  par- 
Bc  tcftatus  tantum  dcccdai. 

j  Aducrtc  quoquc,quod  fi  pupillus  adi 
uitharrcdiiatcm  patcrnam  arrc  alicno 
oncratam,fubftitutus  noii  potcft  fcpa- 


rarc.tcx.l.fcd  fi  plurcs.f  .filio.ff.dc  uul. 
potcft  tn  rcftitutionemin  intcgru  pc- 
tcrc  cx  pcrfona  pupilli,  ui  liccat  fibi  bo 
na  paicrna  a  pupillaribus  fcpararc.  itx 
tradit  Bar.d.$.fiho,&  cft  cois  opi.vttc 
ftaturZaftrac.pup.j.cffcd.ver.circa,!! 
cct  impugnct  Polit.in  fuo  trac.vcr.  40. 

Qu^po  XXX. 

Tupillaris  /ubflitutio  excludit  matrtm.  nu,  X , 
Tupillarisan  excludat  k  iegithma  ardua     a . 
ttprocedit  etiaminpupiiiarifxpre/fa  faitcm 
uerbisgeneralibus.n.^.quid in  pupiliati om 
nino  tacita.nu.4.  ^  5 • 

1  TErtius  cftcdus  cft,quod  pupillaris 

-1"  fubftitutio  cxcludii  ct  rcatrc  de[iu 
re  hodierno.tex. c.fi  patcr ,  dc  tcfta.  in 
5o.&  cft  cois  opi.  qua  fcquitur  rotus 
orbis,ut  tcftatur  Bal.I.humanitatis,  C. 
dcimpuber.&  alijs  ftibftit  Soc.iun.d.l. 
2.n.94.Zaf.n.47.LanfRcpct,l.  Ccniu 
rio  in  pupil  fubftit.  matcria ,  concl.  t. 
Capr.in  matcria  fubfti.pup.n.  lo^.Zaf. 
intraa.pupil.fubftit.  ucrf  fcxtus,Fcr. 
Vafqui.de fucccf.progrcf^.i  5.  nu.  57! 
Vndc  cum  patcr  inftituit  filium  impu 
bcrem,&  ci  fi  in  a?tatcpupillari  dcccf- 
ferit,Titium  fubftituat,inortuo  pupillo 
intra  pupillaria,  Tifius,  exclufa  matrc, 
fucccdct  ,  &  quodnullusDodor  du- 
birat  ncc  dicit  contrarium  afllrii  Parif. 
confi.  58.  num.i^.uol.j. 

2  Sedqu2rro,numquid  excludat  ctiain 
a  lcgitimarRcfp.Vchcmcntcr  coutro- 
iicrrum  cft.GIof.l.pra:cibus,vcrb.omni 
modoC.  deimpub.  tcnctquod  mater 
ctiam  a  lcgitima  cxcludatur,&  ide  Bar. 
d.  I.2.&  quod  cft  communis  opinio  tc 
ftatur  Soc. Iun.ibi  nu.d^. Alciat.num. 
ji.Dcciusl.cxprcfTa^fr.dcrcg.iur.Cur. 
iun.confil.  1  ^^.num. j  6.  Tiraq.  dc LL 

connubial.glof  5  .nu.6.Gomcz.uariar» 
JV-fbl.Tom.  I  .cap.4.  iiumc.  7.  Fcrn.ind. 
Vafq.dc  fucccf.progrcf.$  ii.num^a^. 

Contrariam  partcm,faltcm  in  foro 
confcienrif  a  lcgiiima  matrcm  minime 

cxclu- 


CTcludit,tcnet  Archidia.d.c.  Ct  pater,& 
camdiciccfTecom.opi  Lancclot.  Dcc. 
d.I.prafcibus,GuaId.  dcartctcftandi, 
tit.  5  .cau  t.  tf.n.  i.Gomc.c.  2 .  n.t  a  .&  19. 
dcconftit.  lib.d.Scd  cjuicquid  lltpri- 
ma  opinio,  rcccptisfima  c  in  utroq;  fo 
ro,ut  tcfhntur  ulira  s  citatos  Ripad. 
1.2.nu.4y.Alciat.n.54.Cur.iun.d.I.pr9 
cibus,n.i^.ZaGn  tra^^.dcpup.in  fcx- 
to  cffcdu.Vigli  in  prin.n.i  j.infti.  dc 
pupil  fubfti.PauI.Lcon.in  rraa.  pupil. 
fubftit.n.a  j  j.cum  rcq.Lancellot  Ga- 
lia.d.I.Ccnturio.n.7 1  .Parir.conf.  |8.n. 
1 7. 2.  par.  vbi  dicit ,  <juod  harc  opinio 
non  habct  contradiftorem  .  Rubcus 
conftf^.Dida.Cou.c.cum  cfTcs^n.ii» 
cxt.de  tcftam.  Vaftjui.  de  fuccerpro- 
gref.^.  T  i.nu.i  <J.  &  ^S.quod  in  utrocj; 
foro  ranquam  rcccptisfima  fcruatur  di 
cit  Ema.a  Cofta  d.c  rt  patcr, ;  .par.vcr. 
fupcrftite.nu.9.Eman.Suarczaddit.;.id 
Gomez.d.cap.  ^.num.  24.  &quamuis 
Archid.fcntcntiam  cxiftimaucrit  pro- 
cedcrc  Polit.in  bonis,i|uaraIiundcpu- 
pillus  quam  a  patrc habuit.Tamcn  hoc 
falfum  &  a  frequcntisfima  omniu  fcn- 
tentiaalienum  dicit  Z.if.&Couar.d.lo 
ci$.&  non  eft  inhumana  harc  fcntcntia 
cumlc^timamatrinon  iure  naturali, 
fcd  pohtiuo  dcbcitur.  Vnde  eodcm  iu 
repotuit  rcmoucri,dummodo  alimcn 
U  li  egcna  cft,ei  a  fubftituto  prarftenf . 

Ptardida  conclufio  procedit  non  ta 
tum  in  pupjllari  exprcffa  fpccialiter.fcd 
ciiamin  pupillari  "cneralibus  ucrbis 
inclufa  in  compcn  Jio/a,ilIa  cnim  exdu 
ditmatrem  durantcpupillari  jtate^ita 
rotat  Bar.d.l.prxcibus,&  cam  efTcco- 
muncm  opinionem  rcfohiit  Scbaftia. 
Sapi.i.ibi  num.  ?d.LanccI  Galia.d.I.Ce 
turio,num.  ?  9j.&  quod  Bar.  fcquun- 
tur  omncs  Dodores  dicit  Soc.  iun.d.U 
i.num.9S.Alcx.d.I.prafcibus,num.i9. 
Eman.aCofta  d.c.fi  patcr,  vcrb.  fupcr 
ftitio,nu.  r^.non  cnim  cft  omnino  ta 
cita.fcd  eft  vcrbis  gcneralibus  cxprcfla. 
Scd  <juid  in  pupilUritacitaomnino, 
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ut  quar  contiucturin  uutgari  cxprcffa^ 
numquid  illa  cxcludct  matrcm  ctiam  3 
fucccsfione  filij ,  ud  faltcm  legitima^ 
Refpond.Eft  h^cquacftio  quoquc  af 
dua,&  ualdc  in  dubium  reuocata,nam • 
que  quod  illa  mon  obftante,  matcr  de- 
bcatadmitti  non  folumad  Icgitimam, 
fcd  ctiam  in  omnibus  alijs  bonis  uoluit 
glof  d.  1.  pr«cibus,uerb.omnino,Bar. 
d.1.2.  nu.  ji.  ubi  ctiam  Accurf.firmat 
omncs  ita  tcnuinc.& rj,  hanc  fcntentii 
fcquuntur  Dodorcs  communitcr,te- 
ftatur  AIex.num.19.Iaf.nu.  j  X.  Sodn. 
num.22.Rip.num.  46.  Alciat.  nu.  f  y. 
Paul.  dc  Caftr.  d.  1.  pra:dbus,diccn$  tc 
merarium  efreabhacopinionc  rcccdc 
re,Iafo.  ibi  Corn.  &  Curt.iun.nu.  i6. 
cominuncmquoqucdidt  Gulid.  Be- 
ned.c.Rainutius,  in  matcria  pupil.  fub 
ftit.num.  88.cvt.de  tcftam.Anton.Go 
mcz.uaria.rcfolut.Tom  r  cap. ^.nu.S. 
Zafin  trafta.pupil.  <J.  cffedu.  Tiraq. 
dcpriuileg.piar  canfx.priuileg.dp.  Lari 
cdot.Galia  d.l  Ccntuno,  numcr.i^y. 
loan  Cacciolup.d  I.prarcibus,  num.5. 
7  &  1 5.&quodharccommunis  fcntc 
tia  fcmpcr  Icruatur  in  praft.  rcfcrt  Ma 
rij.Socin.iun.confil.  i oj.num.  2.  par. 
l.Eman.  aCDftad.c.fiparcr.  uerb.  fu- 
perftite  matrc,Anron.  Fumc.  trad.pu 
pil.num.  y^Fcrnand.  Vafqui.de  iuc 
ccf  progrcf    r  i.num.  1 8.^.1  ^.nume. 
1 04.$.i^.in  princ.Eman.Suarcz  addit. 
adGonicz.d.  cap.4.  numcr  26.  Sfortia 
Oddotrad.  compcnd.in  prxlud.par. 
S.q.7  J.cffcdu. 

Contrarium  ucro,quodpcr  pupill*. 
i-cm  omnino  tacitam  cxcludatur  matcr 
ct  a  lcgitima  tenct  FuIg.L  ult.  C-dc  in- 
ftit.&fubftit.&  fcquutifuntplurcsalij 
non  paruo alioqui  ingcnio,  nec  cxigua 
dodirina  prarditi  iuris  intcrprctcs ,  & 
quidcm  diligentisfimcconatur  oftcdc 
rc  Paul.Lcon.traa.de  uulgar.fubfti.n. 
1 1 4.  &  fcq.  &  depupillar.numc.  247. 

Fernand.Vafqui.!ocisfupracitatis,qui 
hoc  ucriuj  cxiftimat  ,  &  idcm  aflc- 

rcDi 
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rensEma.  Suarezrupracitatus  ,  motl 
quod  licuc  cxpffa  pupillaris  a  paccrno 
tcllo  habcc  dcpendenciam,ica  &  cacica. 
Vndc  paritcr  licuc  cxpiTa  dcbcc  admir- 
ti  concramacrcm  ex  pfumpta  mcnte  tc 
ftatoris.Sed  hoc  non  obftatc  fupcrior 
opinio  ab  omnibus  rcccpta  in  cufulen 
do  &  iudicando  fcquenda  cft  >  quz  ,  Oc 
acquior,  &  probatur  in  d.l.prarcibus. 
5  Intclligc  tn  com.  hanc  conclu/ioncm 
nonproccdcre,qn  dcvoluntatc  tcftato 
ris  exprclfajVt  quia  pater  cxprcffc  fafta 
mentionc  matris,cam  cxcludcrct  in  illa 
rubftitutioncrvcl  tacita  conic^uris  col 
leda,conftat  contrarium^quod  fcilicct 
voluit  matrcm  ctcxduJi  pcr  pupillare 
tacitam.ita  tcnet  glo.d.I.pcibus^  verb. 
omnino.qua  coitcr  Do(5torcs  fcquutur 
vttcftatur  Alcx.d.c.  2.n.  j  2.Soc.iun.n, 
I  lo.Iaf  n.j  j.Rip.47.Alciat  n.6i  .Gu 
licl.Bcncd.d.  c.Rainutius  in  matcria 
pup.n.7  u.Sp.Z.if  in  pup.nu.  27. 
Fcr.Vafq.dcfuccf  |pgrcf.d.$.i5.n.io8. 

Qjuftio  XXX  L 

CoieSura  (juodmater  excludatur  jp  tacilapu 
piUarem  dcbet  duobus  tedtbus  piobari.n.  1. 

Trima  come6lura  fs  tejiator  dixitfe  wlle  quoi 
ne  obolus  peruenirent  ad  uxorem.nu.2. 

Secunda  quando  pater  re/iqua  aliquid  matri  a 
fubflituto  pupiUijt.  j . 

tAn  per  tranfitum  adjecunda  uota  excludatur 
a  jucctjfione  filify  11.4, 

Tertiaconittlura  fi  ejfet  perfonamagis  dik- 
£laJt.^»&  quidfipater  te/iatoris  e{fet  fub 
fiitutus,H.6.item  quid  fipia  caufayn.J, 

Qutata  ex  perjona  matris/ifu  minuca  tefiato 
fis/imn.  8  Mti  pofl  morte  commiftt  quid  itr 
hontflHmJi.^Mel  non  petijt  tutorem.n.  i  o. 

T  7  Idcndum  quaf  fint  conicfturxqui 
^  busprobcturillauoluntas  tcftato- 
ris,quod  volucrit  matrcm  cxcludi.  Et 
I  in  hocfcias  qucd  iftx  conicdurx  duQ 


bus  tcftibus  (altem  probarioportebi^ 
ut  not.Bar.d.I.2.n.j9.&cft  magis  cois 
opinio^ut  teftatur  laf  ibi  n.}6. 

1  Imprimis  aut  Bar.d.l.  2  .tcnuit  quod  (I 
paterante  teftamcntumdixit,  fcnolle, 
quod  obolus^uel  ullabonapcrucnirent 
ad  vxorcm  de  bonis  pupilli,  talia  vcrba 
voluntatcm  tcftatoris  in  tefto  probat, 
&  cum  Bar.Dod.coitcr  tran(cunt ,  vt 
tcftatur  Alcx.Iaf.&  Soc.iun.nu.i  2.  ibi 
AntonGomcz.variar.refbl.Tom.i.  c 
4.nu.  lo.Qmp  quidem  opinio  dubiavi 
dctur,quia  icftatorpoftca  mittaire  uo- 
luntatcm  prcfumiturja  communi  tamc 
non  rcccdns^quia  talis  mutatio  uolu  n 
tatisfadicft/gitur  probanda  eft. 

5  Sccundaconicduraallegaturqii  pa- 
tcr  aliquid  rcliquit  matri  in  tcfto  a  fub 
ftituto  pupilli,  iubcns  cam  contentam 
cflc^quia  fi  a  pupillo  elTct  rclidum^non 
cxcludcrcrur.ita  tenct  Bar.d.l.2.num. 
40.  &  cum  co  tranfcunt  communitcr 
Doc.ut  dicitSoc.iun.ibi  nu.i  i  j.Iicct 
ipfc  dcca  dubitet,  &  vcriore  cxiftimet 
contrariam  opinioncm,Anton.Gomc, 
variar.rcfolut.Tom.  i.cap.^.nu.  10. 

4  Scd  qu^ro  ,  quid  fi  tcftator  rcliquic 
vxorilcgatum  annuudoncc  vidualcin 
uitam  duxcrit.numquid  pcrrranlitum 
ad  fccunda  uota  cxcludatur  .1  TucccsliQ 
nc  fili j  ct  pcr  fubftitutum  cx  pupillari 
tacica?  Rcfp.cp  fic,hcuc.  n.  Icgacum  rc 
lidumamittitquoad  futuros  annos  , 
ita  prarfumitur  pater  voluiiic  quoq;  pri 
uarc bonis  pupiUi  pcr  tacitam  pupilla- 
re.ita  tenctBar.d. 1.2.^.42.  cnius  opi. 
communi  intcrprctum  fuftragio  com- 
probata  cft,  ut  tcftatur  Imol.  &  Alex. 
ibi  nu.  }2.Rip. num.5  2.Alciat.nu.  62, 
Anton.Gome2.d.Ioco,num.i  i.  Sfort, 
Oddo  d.  tra^.  compcnd.  in  prxlud. 
par.  j.q.  7.  Sccus  tamen  cft  ,  quando 
patcrtalcm  conditioncm  no  appofuif 
fct,  quiatuncper  tacicam  puptllarcm 
non  c.vcludicurproptcr  folum  tranfi- 
tum  adfccunuas  nupcias.  ira  commu- 
nitcr  rcceptum  prardidti  Dod.fatctur, 

&idcm 
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&Idcm  atteftatarFcrn.Vafq.d.^,  ly, 
nu.  I  o9.£ma.Suarcz  addi.  ad  Gomc.d, 
loconu.j  I. 

Tcrtiaconic<ftura  cft  fumpta  cxfa- 
uorc  cogAationis,vt  fi  cflcc  pcrfona 
magis  dile&a,auam  vxorjVt  filius,nam 
quc  fi  patcr  inftituit  filium  impubcrc, 
&  ci  fratcr  vulgaritcr  fubftituat,  fratcr 
hoc  loco  quoq;  matri  in  bonis  fratrls 
in  pupillari  jtatc  moricntis  pracfcrtur, 
ita  docuit  Bar.d.I.2.&  dicit  ibi  comu- 
ncmcftc  opi  Rip.nu.do.  Imo.d.c.Rai 
nutius^nu.  1 1 9.Ema.d  Cofta  d.c.fi  pa- 
tcr,vcrb.fupcrftitc  matrc,nu.io.  Sfor. 
Odd.d.q.y.Capr.trac.rcg.dcpupil.fub 
fli.nu.14i.qui fubditdurum dfcab  ca 
rcccdcrc.Aim.Crau.conli.  r  41.^.7 .An 
fion.Gomc.d.c.^.nu.  io.licct  contra- 
rium  tcncatImo.&  Bal.Scd  prima  vc- 
rior  cft,quia  in  intcrprcunda  pupilla- 
ri  confidcramus  aftcdioncra  tcftato- 
ris  &  cius  voluntatcm^non  pupilli. 

Scd  cjuid  fi  patcr  icftatoris  fubftitu- 
ta$  c(fv;t?Rcfp.Bar.d.I.2.nu.  44.  tcnct 
matrcm  non  cxcludi.&cft  communis 
opinio  vt  tcftatur  Sfor.Odd.d.cj.  j.di- 
ccnsRip.tcucntcm  contrarium  com* 
raunitcr  rcprobari,cjuar  ^quior  cft,cjm 
harrcditas  pupilli  dcfundi  magis  pro- 
fcdloliiftuofa  cft  matri,c|uam  pairuo* 
Quarroiicm  iuxtaharCjCjuid  ii  fubfti 
tuta  litpia  caufa,an  cx  tacita  pupillari 
cxcludatur  matcr?Rc(p.<j  fic,pra:fumi 
tur.n.  cjuod  magis  dilcxcrit  animam 
fuamquam  vxorcm.ita  tcnct  Angcl.l. 
prccibuSjC  pcimpub.  &  iftacft  cois, 
&  rcccpta  firntcntia  vt  tcftatur  ibilo. 
Baptift. Alcx.conf.^  8. vol.  i  .Rip.d  I.i. 
nu.62.ib1  Apoftil.ad  Bar.vcrb.prarfu- 
matur,Dida.Coua.d.c.Rainutius,$.4. 
nu,6.Ema.iCofta  d.c.fipatcr^vcrb.fu 
pcrftitc  matrc,nu.5.&  vcrb.iplis  pau- 
pcribus,nu.5. 

Quarta  conicfturafumitur  cx  pcr- 
(bna&  tjualitatcmatris,  &  prima  cjua- 
litas  cft  ,  fi  matcr  cft  inimica  tcftato- 
lisjfi  iunxit  fc  inimicis  vci  fcholaribus 
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fufpcd^adcadultcrio.ita  voIuitBar.  d. 
l.i.n.45.&  cft  cois  &  frcqucntius  rc- 
ccpta  fcntccia  intcrprctu,vtfirmat  Soc. 
iu.ibio.r  i6.1fta.n.pcrccllut&  cxafpc 
rant  animu  mariti,vt  fatis  cuidcns  lit 
pr^fumptiopatrcvoluiffc  cxcludcrc. 

9  Sccunda  qualitas  cft.quado  vxorpoft 
mortem  mariti  tcftatoris  commilit  ali- 
quod  inhoncftum,puta  ftuprum.  Bar. 
d.l. 2 .n.45  .&  fcquuntur  communitcr 
Doc.vt  tcftaturSoc.iun.ibi  num.117. 
Rip.nu.59.quamuis  Imol.&  AIcx.  ibi 
nu.  {^.alitcrfcntiant. 

10  Tcrtia  qualitas  cft,qnpoft  mortcm 
tcftatoris  n6  pctijt  tutorcmfiIio,Bar. 
d.l.  2.n . 4  ^ .&  cu  Bar. fnia oes  indiftcre 
tcr  trafciit  vt  cnuciat Soc.  iun.  ibi  nu. 
1  r^.Bcncd.Capr.d.trac.  fubfti.pupil. 
nu.i5  7.Ema.aCofta  d.vcrb.fupcr  ma 
trc,iiu.  1 7.&  proccdit  dcpIano,qfi  ma 
tcr  contcnditcum  fubftituto  vulgari, 
qui  cx  tacita  pupilUri  omnino  vulc  ad- 
mitti,quafi  materfitcxclufa,  quod  tu- 
torcmnopcticrit.iftacft  communior 
&  bcnignioropinio,vt  dicitCorncI. 
fuam,C.dclcgit.harrcd.nu.j.Eman.i 
Coftad.vcrb.fupcrftitamatrc,nu.  19, 

Qtuflw  XXXII. 

Tacita  pupiUaris  omnindan  exclHdat  matri 
teftatons,atuam  paternam, 

QVa!ro,an  omnino  tacita  pupilla- 
^ris  cxcludat  matrcm  tcftatoris 
auiampatcrnam  ipfiuspupilli  ?  Rclp, 
quod  non,ita  tcnct  Bar.d.I  j.in  fi.  & 
hanc  dicit  clic  communcm  opinione 
lafibi  uu.^  j.Soc.nu,  14.  AIcia.nu.5  7, 
Zaf.d.trad  fubfti.pupil.nu.26.  &  om 
ncs  ailcgati  in  fcq.q. 

Qu^mo  XXXIII. 

MM^n^lf^  M. 

tacita  pMpiUaris  excludat  awam  maternS. 

Quat- 
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Q'VxTo  itcm,an  Licitn  pupillaris  cx 
cludat  auia  matcrna^Rcfp  (v  no.' 
id  voluit  Bar.  cl.  l.i.nu.j^.&cft  cois 
opi.vttcftitur  Alcx  ibi  n.  ji.Iaf  n.  j 
S0c.nj.j4  Alcia.nu.j7.Rip.num.48. 
Za r d . n  u .  2  <;  Fc  rn . V  afi] .  d c  fucccf.  p ro 
grcf.^.  r  5.nii.  j^.tjacadc  cft  ratio  lu- 
^kuoHe  hxrcditatis.crgo  idc  ius  ce  dcr, 

Quxjtw  XXX/ II/. 

Tacita  pup'ilUris  m  exclkdat parte  pupilli, 

QVscroquidinpatrcpupilli,  vt  li 
auushabct  Hlium  cmancipatum 
&  ncpotcm  cx  co  in  potcftatc,fada  pu 
pillari  fubftonc  ncpoti,nuquid cxclu- 
dctur cx  tacita  pupillari  pcr  fubflitutu 
cxtrancum?Rcfp.(}>  no,itatencnt  ocs 
indilTcrcntcr  in  d.I.2.vt  dicit  Rip.  ibi 
nu.47.S0c  nu.z^.&  hancdicit  mitio- 
rem  opinioncm  Alcia.nu.55. 

Quj^/lio  XXXV. 

sy  MM^BjyM. 

Tadta  pupillaris  an  excludat  fratrem  pttpilli, 

QVjro^an  fratrcm  pupilli  cxcludat 
^tacita  pupil!ari$?Refp.Difsetiut 
intcrprctcSjCjuibfda  exiftimantibus  cx 
cludi  fratrcm  ficut  in  matrc  &  filio,  & 
eam  fniam  vcriorcmdicitZaf.d.traft, 
nu.2  6.S^d  contrarium,fratrcm  vtrin- 
qucconiunftum  vcl  cx  latere  paterno 
non  cxcludi  tenct  Bar.d.l.ex  fado ,  cu 
diftinftionc,qn  extraneus  cfTct  fubfti 
tutus  in  fauorcm  filij&  fratris.vtquia 

f)lura  lcgataeiabcxtraneo  reliquit,  a- 
ias  (ccusjquia  tunc  coniedlura  volun 
tatis  non  habet  Iocu,cx  quo  cxirancu 
ci  prartulit,&  hoc  frcquentius  ab  in- 
terprctibus  reccptu,vt  tcftaturRip  d. 
L2.nu.49  Soc.nu.ro7.Vafq.d.^.  16, 
nu.}5.&  hancpartem  tene. 

Otixdio  XXXV 1. 


Sf^  MM^R^li^  M. 
Ter  pupiltarem  teflator  impi^eri  potejl  fuu 
&  nece/farium  hiiredemfacae. 


VLtimus  effcdus  cft,  quod  tcftatof* 
pcr  pupillarc  fubftonem  pot  impu 
bcri  fuu  &  ncceflariu  faccre  hfdc,  quc 
fibi  ipfi  fccit.  ita  tenct  Bir  fid.  1. 2 .  in 
fi.&  cft  cois  opi.licct  pleriq;  dubitcnt 
vt  tcftatiir  Vafq.dc  fuccef  progrcf.  §, 
I  s.nu.  ip.Bciicd  Capr.trac.fubfti. pu 
pil.numc.  to:.&  hocvtilecft  proptcr 
tranfmislionem  rationc  fuitaiis,vi  in- 
fra^.fuita$,&  ^.fi.dixi. 

Qtt^io  XXXVJL 

s  y  MMAB^iy  M. 
yt  finiatw  pupiUaris. 

* 

QVarroqualitcrfiniatur  pupillaris 
^fubftoPDixi  "f  in  maicriaexcpJi- 
ri$,q  ad  cxcmplum  pupillaris  hfta  cft, 

Qtusiio  XXXV///. 

sy  MM^f^iy  M. 
iluare  dicatur  exemplaris  fubflitutio, 

Dlxi  aliamcflc  fubftoncm  cxempla 
rcm,qu^ro  icitur  quarc  itadica- 
catur  cxcmplatis?llcfp Jicct alij  alitcr 
(cntiant:Tamen  magis  coitcr  placuic 
idco  cxcmplarem  dici,quod  ad  cxem-. 
plum  pupillaris  fubftonis  introduda 
eft.ita  voluii  Bar.d.I.ex  fado,nu.4.ff. 
devulg.&  quodita  tcncnt  communi 
tcr  Dodo.dicit  Fcrn.  Vafq.dc  fucccf. 
progrcf  1 7.num.  2.Sfur.Odd.tradt, 
compcnd.in  praclud.^.par.q.  i. 

Qu^Jlio  XXXIX. 

s  y  M  MU\IV  M, 
Quo  iure  exemplatisintrodu^a, 

QVxro^quoiurcintrodufta  fitexc 
^  plaris  fubfto?  Rcfp.ccjis  &rcce- 
pta  <jft  fnia,quod  ficut  moribus  intro 
dudum  eft,pupillo  poflcpupillariter 
fubftitui,quod  fibi  tcftamcntum  facc 
re nequit,ita  primum  principis  indul- 
to  admiffumjpoftca  cofticutioneprin 
cipali  &  Icge  lcripta  introdudii  eft,  vt 
za  cxcmplum  pupilli  furiofis,  &  mctc 

ca- 
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captis  fubftitucrctur  .  ita  tradit  Bar.d. 
I.cx  fafto,&  quod  iiajcoitcr  tcn€t  alTc- 
rit  Polit  trac.  fubft.cxcpl.in  prin.Tcr- 
nad.Vafc.dc  (licccf  progrcf.^.i/.nu.y. 
Sfori.Oadod,par.4.q.?.&  lifcvna  eft 
diffcrcntia  intcr  pupillare  &  cxcplare. 
Ro  aut  qua  moti  Impcratorcs  id  pcrnii 
fcrint  fuit  ca,ppcjuam  pupillaris  in- 
trodu^ta  cft  ,  C.  vt  prouidcrctur  ci  qui 
pcr  fc  tcftari  non  potcrat,  &  in  hocitc- 
rum  conucniunt  vt  tradit  Bar.  &  DD. 
c6itcr,tcftc  Vafqui.^.ij.num.  j. 

txmplaris  non  fit  nifiiibcris.  nu»  r. 
Lxemplaris  an  pofjit  fitri  d  patfe  filio  na^ 

turali  tantitm.nu.  2     quid  in  filio (purio. 

nu.  j  .limita  in  mstre.num.^, 
^n  fiiio  exberedato  pojfit  exemplariter  fiib- 
ftitni.num  5. 

QVcmadmodum  in  pupillari  fub- 
ftituti onc  oportct  cum  cui  fubfti 
tuitur  cllc  dc  Iibcris  tcftatoris,  ita  fimi 
litcr  in  cxcmplari  rcquiriy^ir ,  qua?  ad 
cius  cxcmplum  introduda  cft.ita  tcnct 
Barto.d.I.cx  fado,&  fcquuntur  Doft. 
coitcr  vt  tcftatur  Vufq.  §.  i  y.num.  10. 

Scd  quxro  quid  in  naturalibus  tan- 
cu ,  an  illis  ct  cxcplariter  fubftitui  pof- 
fft ?  Rcfp  Coniroucrtitur ,  Sunt.n.qui 
vclint  fubftitui  no  polTc .  &  quod  ha:c 
fnia  frtqucntius  rcccptacft,  tcftatur 
Iafibinu..  o  Rip.nu.s^.Corraf.l  hu- 
manitaiisjnu.  ;.C.dc  impub.Ant.Go- 
aicz  trac.varia.  rcfoI.c.''.nu.6.  Tom.j. 
Zaf  irac.cxcpl  fubft .vcr.quid  aut,  Fer- 
nad.  Vafq.dc  fucccf  pro|^rcf$.i  7.nu. 
1  o.Sfort.Oddo  d.4.par.q.4.Qu.auis  il- 
JcBar.fcquatur.  Ro  cft,  quia  ci  no  dc- 
bctur  Icgitima,  q  inftitutis  rcliqui  dcr. 
'  Contrariam  vcro partc, quod  ficri 

f>ofsit  pupillaris  fublHtutio  ct  natura- 
ib.taiu  rcnct  Bar.d.I.cx  fado,  nu.6.& 
hanc  dicit  cffccocmopi.Ant.  Fumc.d. 
trac.fubft.cxepl.  nu.65 .  &  qd  viriufq; 


partis  fautorcsfint  numcropares,  it* 
vthodicharum  opinionum  ncutrafi^ 
communior,  dicit  Fcrnand.  Vafq.  d.^. 
I7.nu.i  i.priorcm  tamen  vt  vcriorcm 
fcquitur,quac  &  reucra  comuniorcft  , 
ficutcam  numcro  facilcprjpondcrarc 
afiirmat  Ema.  Soar.  addit.  ad  Gomcz. 
d.cap.5.num.5.Apoft.ad  Dcc.d.I.hu- 
manit.Iit.F.&  ibi  exprcflc  probatur. 
^      £t  prardidiain  filio  naturali  magis 
proccduntin  filijs (purijs  cxdamnato 
coitu},  qui  nc  nominandi  quidcni  func 
filij,  ncdum  quod  Icgitima  cis  dcbca- 
tur,vt  Bar.  ci  fatctur  d.l.ex  fa(Sto.&  (c- 
quuntur  Doc.coitcr,  vt  tcftatur  Anio. 
Gomcz.d.c.tJ.  nu.($.  &  dicit  rcccpti fsi- 
mam  fniam  Vafqui.d.Ioco,nu.  1 8. 
4     Intclligc  tamen  &dcclara  fupradi- 
6lam  communcm  conclulioncm  ,  rt 
locum  habcat  in  patrc  cxcmplaritcr 
fubftituctc:  Sccus  quo  ad  matrem  qux 
fcmpcr  ccrta  cft ,  &  dcbct  ctiam  relin- 
qucrefaltcrn  Ic^itimam  huiufmodi  li- 
bcris  (puriishih  fit  illuftris,  quocafu 
ctiam  cxcmplaritcr  fubftitucrc  potcft  , 
itaconcluduntoinncs  Do<^.communi 
tcr , qui  ncgatiuam  dc  naturalibus  am> 
plcduntur  vtteftatur  did.  Apoftil.  ad 
Dcc.Vafq.citatoIoco^nu.  jo  &  fcq. 
j      Qna^ro  itcm  ,  An  filio  cxhcrcdato 
ficn  pofsitcxcplaris  fubftitutio?  Rtfp. 
Valdc  dubiaquiftio  cft,fcd  frcquciius 
obtinuit  non  poffc.  ita  docuit  Bart.d.l. 
cx  fado,nu.  1 8.&  quod  coiicr  icquun- 
tur  Doc.tcftatur  Dcc.  d.l.huma.nu.7. 
Dida.Coua.  c.Rayn.^.^.nu.  i.dc  tcfta. 
pcr  fupradidam  roncm  lcgitimam 
portione  filio  patcr  fublliiucns  rclin- 
qucrcdcbcat,  &  harc  quoqjcft  vna  dif- 
fcrcntiapupillaris  &  txcmplarisfubfti 
tutionis,  quod  in  pupjilari  r(.quiritur  , 
vt  filiuslit  vcl  inftitiitus  vcl  cxhjrcda- 
tuSji  c.xcplari  vcrd  vt  oino  fit  iftuutus . 

OtiAflw  XLI, 

Exeniplaris  yupdio  fmufo  fieri  potefl  [ardua 
qMfl.nu.  l  .declaray  nu.i, 

i  Quarro 
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I  /^Varro  nnn^d  cxcmplaris  fubfto 
V^turiofopupjllo  vcl  in  pupillari  ar- 
tatc  cxiftcnti  ficri  posrit,&  ficut  in  pu 
piiljri,reqMiratur  vi  fint  filij  impube- 
rcsPRcfp.  Ccrtum  &  indubitatum  cft 
ct  pubcribus  ficri  portcincc  rcqniri  vt 
fint  fihjinpupillari  artatc.tex.eft $.qui 
r6nc,infti.dcpupil.  &  hacc  quoq;  vna 
cft  diffcrctia.lcd  an  nihilominus  et  pu 
pillo  furiofb  fubftitiii  posfit^ardua  tj- 
ftio  cftifunt.n.qui  cxiftimant  id  ficri 
polTcjCjua  fiium  vcriorcm  dicit  &  fc- 
quitur  nouisfimcFcrn.Vafq.d.  §.  17. 
nu.68.Contrarium  vcro  tcnct  Bar.  d. 
l.cx  fado.&  hanc  dicit  cocm  cile  opi. 
Alex.ibi  nu.^  i.Iar.nu.2  2.Rip.  nu.6. 
licctdubitct  Paul  dcCaft.nu.io.  Cor 
raCd.l.humanitatis^n.  1  o.cocm  quoq; 
dicit  Bcncd.  Capr.dc  fijbfti.cxcmpKn, 
50.Fcrn.Vafi:j.d.$.  1 7.nu.6o.licec  ipfc 
primam  opinioncm  probct.Sfor.O»id. 
trad.compcnd.in  pr^Iud.4.  par.q.  4. 
Suarcz  addi.adGomc.d.c.6.nu.i  o.h-' 
cet  alitcr  ipfcfcntiat.cj.a  natura:  dcfcAf 
.f.pupillaris  f  tas  dcbct  prarualcrc  &  e 
fc  potcntior  quaaccidcntalis.fmorbi. 
Elfc^us  maximus  cft.quia  in  pupilla- 
ri  patcr  potcft  fubftitucrc  qucm  vult^ 
fccus  in  excmplari^vt  infra  dixi  q.  47. 
a      Intclligetamcn  hanccommuncm^ 
quandopaier  filiumhabct  in  potcfta 
tCjfccus  quando  pupillus  non  ciTct  in 
potcftatc  patris^quia  tunc  pupillaritcr^ 
fubftitui  non  potcft.ita  voluit  Ear.d.l. 
cx  fado.nu.  i  o.&  cft  communis  opin. 
Yt  tcftatur  Rip.ibi  n.6i  .Corn.  d.l  hu 
manitatis^nu.  1 8.&  quod  ita  tommu- 
rircrtcnctur  dicit  Benc.Capr.d.  trac» 
cxcmpla.fubfti.nu.  ji  .Fcrn.Vafq.d.j^ 
ij.nu.  107.Sfor.Oddo  d.q.4. 

Qm/Ho  XLIL 

filij  yt  fmt  in  potcfiate,an  retjukatur^ 


QVarro  nunquid  rcquiratur  quod 
filij  fiiitin  potcftatc,vt  cxcmpla- 
ris  ficri  posfit in  pupilIari?Rcfp.com- 
munis  cft  opinio,quod  non,quam  tc- 
nct  Bar.d.l  ex  fadto,  &  quod  fit  com- 
munis  tcftatur  Sfortia  Oddo  d  q.4.  vt 
cxinfra  diccndis  patcbit. 

Qiupo  XLIIL 

Exemplaris  an fieri pojjit  recafitro  in  alteriuj 
pocc/iatem» 

Varroitcm ,  nunquid  excmplaris 
V-^ficriposfitrccafuroin  altcrius  po 
tcftatcm,  vtfiauus  habcf  ncjiotcni^ 
poft  mortcm  cius  recafHrus  in  potcfta 
tcm  patris?Rcfp.«j>  non.ita  tcnet  Bar. 
d.I.cx  fa6to,nu.  1 4.&  cft  cominunis  o 
pinio  vt  tcftatur  ibi  Rip.  nu.  69.  licct 
ipfccontrarium  icncat  Bcnc.Capr.  d. 
irac.cxcmplJubfti.  nu.64.Fcrn.  Vafq* 
d.$.  I7.nu.^  j.qui  ipfir  quoqticcontra 
riumdcfcndit  Sfor.Odd.d.q.^.Cum  t} 
lc,cui  fit  talis  fubft6,non  iblum  impe 
diturproptcr  dcfcctii  mencis,  fcdalia 
et  rationc,y.a  cft  in  pottftatcaltcriu», 
&  in  hoc  coucnit  cu  pupiUari  fuboac 

QtaHto  XLIL/L 

Sr  MMA1{1^. 
furiofo  &  mente  capto  potefi Jitbflitia,  mt.  u 
Quid  infztuo.m*.  2 . 
iluid  in  fienetico.nu.^ . 
i^>Hui  in  prodi^o.nk.^ 

in  muto  &  fmdo-^.  5. 

X  P^ldufilijslegitimis  &  naturanbus 
-L^fubftitui  excplariter  non  naturali 
tmihoc  vcru  cft  in  ijs  ^  fibi  tcftari  nc- 
qucunt  impedimctu  mentis  vel  cor 
poriSj&  non  hctdubium  in  furiofo& 
mcntccapto  d.l.ex  tado,&  admittunt 
ocs  vt  te{t.ic  Bcnc.Capr.d.  trac.  fubfti. 
cxepI.n.4i.Coua.d.c.Rainu.$.6.  nu.  i. 
Sfor  Odd.d.loco  q  7.quiapp  mcntis 
iiuc  iudicij  dcfeftuni  teftaii  jphibef. 

Scd 


I  Scd  quid  in  fatuo,an  pater  ci  posHt 
fubftitucre  cxmeplariter  ?  Rcfp.  Ang. 
&  Io.Fab.infti.de  tcfta.fatuo  hcri  pof- 
fcncgant  cxemplarcm  fubftoncm.  & 
hanc  dicit  cffccocmopi.Sfor.Odd.d. 

3.7.quamtamcn  rcftringc  vt  no  ^cc- 
atcumfaruus  omnino  fenfu&intcl- 
lcdu  caret:quia  tunc  nihil  dilfert  a  mc 
tccapto,quocafunccdubiumcftei  dc 
ncgari  tcftamcnti  fadlioncm.Sccus  ve 
fo/i  habct  aliquem  fenfum  &  intcllc- 
dum.Iicct  non  pcrfedum  &l  integrii , 
Quia  tuncci  tcftjrtpcrmittitur&  c6- 
/cqucntcr  cxcmplaris  fubftitutio  ficri 
nequii.ita  fcriDlit  Rip.d.I.cx  fado^nu. 
8:*&:hanc  diftiadiioncm  veram  cffc 
&  cx  mcntc  omnium  qui  vtramquc 
partcm  tucnturtcftatur  Fcrn.Vafq.d. 
§.  I  y.nu.  I  lo.Ema.Suarez  addit.ad  Go 
mcz.d.c.^.nu.i. 

3     C^idiicmin  frenctico?Rcfp.vcrior 
&  cdinmnnior  eft  opinio  ,  quod  huic 
fubfticui  non  posfft.ita  tcnct  Bal  I.hu- 
manitatis  hancdicit  cfTccommunem 
•opinionem  Alcia  d  I.cx  fat^o^num.^. 
Corraf.d.I.humanitatis^nu.  i  i.Iafnu. 
i.Dcc.nu  6.Fcrn.Vafq.d  $.i7.n.io8. 
Sfor.OdJ.d.q.y.quia  frcncticus  pcr- 
pctuo  morbo  non  laborat. 
f   ^  Q^ucro  nunquid  prodigo  cxcmpU 
ritcr  (ubfticui  poi(lt?Rcfp^Sut  ^  cxifti 
jnarut  fubftiiui  no  poifc,  quafi  fua  cul 
pa  incidcrit,^:  vitium  magis  fit  quam 
morbus.Scd  contraria  fnia,quodpro- 
digo  ciii  bonis  intcrdidum  ,  cft  posfit 
fubftitui,rcccpia  eft  frcqucntiu*  vt  tc- 
ftaturlaf.nu.  40.Rip.nu. Jio.d  I.cx  fa- 
fio.Iarnu.^.Dcc.nu.6.Corn.&  laco. 
dc.Sand  Gcorg.d.I.  humanitatis.  ma- 
giscocm  faccntur,quo$  rcfcrtAnt.Go 
inc.d.c.d.n.^.communem  quoqucdi- 
citBcncd.d  trac.fubfti.cxcmpl.n.  44, 
Dida.Qniar.d.c.Rainucius,  §.  1 7.  nu. 
lo^.Stor  Odd.d  q.^.Qi^ia  «quipara- 
turfuriofb &mcntccapto,&  quia  tc- 
ftari  noii  porcft,confcqucntcr  ci cxcm  j 
plaritcr  fiibftituipotcft. 
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5  Quf  ro  ^d  dc  muto  &  fardo>Rcfp.(^ 
&his  cxcmplariterfubftitui  posfit,  ii 
fitmutus  vel  furdusd  natura,quia  tc- 
ftari  non  potcft,&  in  muto  eft  cxpcdi 
tum  d.I.cxtado^in  furdo  quoq;  noa 
eft  dubitandum,ita  tenetBar.ibi  &c5 
muncm  cffcopin.tcftatur  AIcx.&  d.l. 
humanicatis,nu.i.Dcc.n.^>.Iinol.d.c. 
Rainu.Bcnc.Capr.d.trac.dc cxcp.  fub 
fti.n.46.Ant.Gom.d.c.6.n.j.Did.Co 
Ma.d.cRain,$.(J.n.i.Sfor.Odd.d.q.7. 

Qti^ftio  XLV. 

Vatcr  &  mater  pojjknt  pupiUmter  fubni- 

tuere^nu.  r. 
^npater  vilis  ^ronapoffitfitbjiitkere.n.i, 
Quidftfuerit  prodigus.nH.^. 
iluidin  matre  tranjtunte  ad  fecundas  mt- 

ptias.nu.^, 

^nfaeizexemplarisper  fecundas  nupttaf 

fubfecutas  irritetur  nu.  y . 
^Anpaterfecundo  nubens  exempUriter  pof 

fit  fHbflituere.nu.6, 

^ny^terquepater&mater  fimul  poffint 
fubRituere.nu.j, 

■Xrtdimus  quibus cxcplaritcr  fubfti- 
»  tui  posfit,&  qcx  pcrfona  cius  cui 
fubftituic  rcquiraturrVidedii  ct  a  qui- 
bus  fubftitui  posfit  Et  ccrtu  cft  ta  apa 
tc  ^  matre  libcris  cxeplaritcr  fubfticui 
d.I.humanitatis.Qn,ia  cu  humanitatis 
intuitu  introdu<5iacft,vrriquc  parcn- 
tifubftitucrc  pcrmittitur,quia  vtnfq; 
parpictas  rcpcritur,&  iia  hic  non  clt 
neccflaria  patria  ptas  ^licut  i  pupillari. 

Intdligc  hanc  conclufioncm  vt  pro 
.ccdatctiaminp.itrc,licct  lit  vilis  per- 
fona  &  abicfta.iia  tenent  omncs.quos 
idcminpupillarifirmaredixifiipra  q. 
ij.&quod  fii  magiscommunisopi- 
nio  dicu  Fcrn.Vafq.d.$.  1 7.nu.9 1  .pcr  5 
regulam  gentTalem  d.I  humanitaris. 

Q^id  (i  fucrit  prodigus  ?  Rfpond. 
Dic  vtduifupra  dc  pupillari  q.  aj. 

3  iu 
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iti  didt  cx  mcntc  omnium  Vafq.  d.  §. 
17.nu.102.  J 

Quxro,qiiid  fi  matcr  tranfijt  ad  Cc- 
cundas  ntiptias^nanquid  potcrit  cxcm 
plaritcr  fub  (titucrc?Rc(p.  Diuerfx  sut 
Doc.fnKt, quibufdam  cxilHmantibus 
u6  poflc,qiiam  fniam  tcnct  Bar.d  1.  cx 
fa&o,n.  r  2  &  cam  dicitcocm  clTc  Rip. 
n.5<;.ipfctn  contrarium  fcquitur  Cor 
raf.d.I.inimanitatis,nu.'^.&  proccciit 
indi(lin<^c  iiuc  tutorcm  filio  pcticrit 
fiue  non,vt  tcftatur  Sfor  Odd.  d.  q.  6, 
quod  ha:c  opinio  frcqucntius  intcrprc 
tibus  probctur  firmatEma.Suarcz  ad- 
di.ad  Gom.d.c.^.nu.i  i  .Fcrn.Vafq.d. 
§  i4.nu.:4.Contrariam  partcm,quod 
imo  fubftitucrcposfit  tcnct  Bald.  d.l. 
}iumanitatis,&  cam  ffquuntur  plurcs 
alijj&:  dicit  Vafq.d.loco  .iltcrutra  ha- 
rum  partium  altcri  in  numcro  autho- 
rum  non  ccticrc.hancctiam  vti  Tcriorc 
&  icquiorcm  flquitur,quod  ct  faictur 
Suarcz  d.c.6.Sfor.Odd.d.q.(5.Zaf.  d.l. 
cx  fado^nu.xd.qui  fiibdit  Cc  crcdcrc, 
quod  ita  in  pradica  fcruatur,fi  cafus 
cucniret,&  hfc  vcrisfima  mihividctur 
ncquc.n.tanti  cxtftimo  fccundas  nu- 
ptias.vt  gcncralcm  rcqulam  &  matris 
alioquin  honcftaeprobabilcm  prudcn 
tiam  cucrtat,attcnto  ctiam,quod  fi  fu 
riofus  filios,vcl  fratrcs  habct,  cos  fub- 
ftitucrc  cogitur,aliarum  vcro  pcrfona 
rulcx  rationcm  non  habct.vndeiudi- 
cis  crit,hacinpartccircu{pc(5tc  vcrfari. 

Rctcnta  autcm  communi,  adco  cx- 
tcnditiir,vt  fi  matcr  prius  fccit  cxcm- 
plarcm  fubftitutioncm,deindc  ad  fccu 
das  nuptias  tranficrit,fublt6  quoq;  vi 
lictur  &  corruat.ita  tcnct  Bar.d.l.cx  fa 
d:o,nu.i  i.qucmfcquuntur  communi 
tcr  Dod.vt  ibi  fa tctur  lafnu.i^  .Rip. 
nu.68.Vafq.d.$.i y.nu.j  i.Sfor.Odd. 
d.q.6.&  omncsfupra  citati. 

Scd  quacro  uunquid  idcm  fit  in  pa- 
trc,vtpcr  fccundas  nuptias  priuctur 
potcftatc  fubftitucndi?  Rcfpond.An- 
^c.d.l.cx  fadojtcact  quod  non  ^  &  cft 


vcra  &  communis'  opinio,  qtiam  fir- 
mantocs  pdiftijVtdicit  Vafq.d.^.  17. 
nu.j  2 .  ca  r6ne,t|3  licct  patcr  tranfit  ad 
fccund.is  nuptias ,  non  idco  priuatur 
adminiftrationc  bonoru  filij,crgoncc 
facultatccxcmplaritcr  fubftitucndi  pfi 
uari  dcbct,quod  fi  ita  cft,vt  pafcr  non 
pcrdat,ccrtc  dc  matrc  vt  idcm  dicatur 
argiunenrum  cft,cx  quo  ad  paria  hoc 
loco  iudicari  diit  per.d.l.humanttatis. 

7  luxta  praedida  itcm  quarro,  fi  filius 
furiofus  vcl  mentc  captus  habcat  patr6 
&rmatrc,an  vtcrq;posfit  filio  fubfti- 
tucrccxcmpIaritcr?Rcfp.  Bar.d.l.cx  fa 
fto.tcnct  fj>  fiCjita  tamcn,vt  quoad  bo 
na  .1  patre  vd  cius  linca  profcfta  fiibfti 
tutus  patris,quo ad  matcrna  fubftitu- 
tus  niatris  pr.Tfcratur:CcTcra  bona  ip 
fius  filijaliundc  pfoucta  fua  induftrii 
vd  lahorc  vcl  ab  cxtrancis  diuidantur 
intcr  fubftitutos.hancditit  cfTc  cocni 
opin  Rip.ibi.nu.94.&  p^J.Corraf.  d.l. 
humanitatis.Fcrn.Vafq  dcfucccf  pro 
grcf.^.  1 7.nu.40.&  fcq  Ema.Suarcz  ad 
di.adGom.c.^J.nu.t  ^.tom.i  .licct  vter 
qucvcrius  cxiftimct.vna  tantum  fub- 
fioncm  p  itris  valcrcPaul.Lcon.traft. 
fubfti.nu.5  2  .cum  firq.Sfor.Odd.trac. 
compcnd.inprarlud.par.^.q.p.  Etqua 
uisBar.vltimiidcbonis  aduentitijs 
ccdcrc cxiftimctin  (ilio.ouinon  cft  in 
potcftate,vt  tunc diui'lantur,fin  vcr6 
cxiftat  in  potcftate,przfcratur  ct  fub- 
ftitutus  patris  propttr  duplcx  vinculu 
patriar  potcftatis  &  patcrnar  humanita 
tis  &  pictatis:Tamcn  rcucrain  hocco 
rounis  opi.cftin  contrariu,vtindiftin 
Ac  diuidantur,quia  in  fnbft6nc  c.xem 
plari  no  confidcratur  patria  potcftaf . 
ita  communiter  tcncri  &  vcrius  cftcdi 
cit  Capr.d.tra^l.fubfti  cxcmpl.  Anto. 
Gomc.co.trac,c.6.tom.r  .nn. I  j. 

8  Scd  g,d  fi  alia  fubfto  fafta  fit  ab  auo, 
alia  a  maircjVtcr  cx  fiibftiiutis  pfci£? 
Rcfp.cois  cft  opi.vt  fi  vna  fubfto  fa<Sta 
fitab  auopatcrno,is  fubftitutus  pracfc 
ratur^vtpi  jccdcuii  dubio  dic^u  cft.fia 
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y<r6  aUaiio  matcrno/ubftitutus  a  ma 
trc  pra:feracur,vttefbturRip.  d.  I.  tx 
fi<^to,nu.ioo.Sfor.Odclo.q.9. 

Quxffio  XLVr. 

^nfilif  poffin:  paiVtibus  excplartter  fubjlituere 

IVxta  pra:dida  quarro  quid  c  contra^' 
nunquidfilij  posfintparcrttibus  fu- 
riofis  vcl  nicntc  captis  cxcmplariter 
fubftitucrc?Rc(p.tj>  non.ita  tcnct  Bar, 
d.l.cxradoj&alibi  Alcx.nu.50.  dicit 
hanccflccommuncmQpinioncmj,&:  fc 
tjuituiTaf.nu.i  r.diccns cam  commu-' 
nitcr&indiffcrcnicrcflc  ab  ojnnibus' 
rcccptamAlcia.ftu.5.Zafnu.29.Bal.in 
trad  fiibfti.cxcmpl.Corraf.J.l.  huma- 
nita.nu.  1  i.ibi  Apoft.ad  Dpc.Iit.B.Po 
li.trac.fijbft.cxcmpI.c|.(^.Gom.co.trac. 
c.5.nu.  1  o.ibijEina.Suarcz  addi.n.  i  j . 
Zaf.irac  cxcmpI.nu.s.Paul.Ux^n.trac' 
cxcmp!.fiibfti.nu.6o.Fcrn.  Vafii-  d.^. 
i7.nu.02.Ant.Fumc.trac.cxcmpl.hu. 

hxc  vcrior,cjuia  ad  cxcplu  pupil- 
laris  inucntacft^ijparcntibus  ficri  no 
p6t;5i:  liac  ronc  nimis  cnormitcr  rcccj 
dcrcturanaturapupillaris  fiibftonis.  " 

Qtujlto  XLVII. 

s  y  M  M  ^r{i^. 

^ipoffint  &  debeantfubfiitm.nM,  r. 

»/tn piter filio  fmio^ohabenti  tnatrem pojjit 

exclu^a  matre  ftbfiitu^e.nu.7 » 
k/fi  omnes  filijfurioft  fint  fiibflituendi.  nn.^, 
1   CScias  ctiaui,quoJ  hfcfiibfto  non  ita 
»-^libcrc  ficri  potcft/icut  pupil!aris:in 
qua  pf  fiibftitucrcpoc  c)uo(cuij;  viilt: 
in  hac  aut  datur  ordo,vt  li  adiinr  fili/ 
ipfiusfuriofi,primoloco  fint  fiibfti- 
tucndi,hisdcficicntib.iVatrcs,poft  fra 
trcslibcrum  tcftaton  fit  quorcunquc- 
fubftitucrc.icx.d.I.hiimanir. 
3     Scd  q«arro,cjd  fi  filius  furorc^rcfTQi 
habcat  iivitrcm,nunquiJ  patcr  e  i  cxi- 
clula&pfjtftcritatWatrcposfit  fubfti- 
tucrc?Rclp.Bar.d.l  cx  fado,nu._jo.rc- 
nctquod  fic.&  hac  dicit  fflccocm  opi. 
laf  hcctnon  ficju.Ttnr  n.43  .Rip.n.85. 
guos  rcfcrtAntjGom.varia.rcfo.tom, 


i.c.5.nu.7.Sfor.Odd.d.par.4.q.J?. 

Contrariam  vcro  partcm  ample<*^f- 
turBal.d.I.  humani.  &  fcquiturlar& 
alijmotipicta^cmatcrna,&  quod  in 
fucccsfioncfratri  pfcrtur,  &  hac  dicit 
vt  vcra&jequa  iniudicando&  con* 
fulcndo  teneda  Gom.d.c.(»  .nu.^.ScdV- 
ccrte  vcrba  cxprcflaconftitutionis  rc- 
ccptarfnwrfubfcribut,&dc  matrcnon  4 
fit  mcntio.vndc  ficut  in  pupilbri  itt  ^ 
in  iiac  cxcludi  dcbct. 
i    Scd  nunquid  ocs  filij  furiofi  dnt  fub.'> 
ftitui,an  vcro  fiifficit  vnu  fubftitucrc 
&  alios  pra:ccrirc?Rcfp.  valdc  contro- 
ucrfum  fuit^funt.n.  qui  cxiftimarunt 
impuncprartcriripoflc-  furiofi  filios, 
qua  fniam  tutatus  cft  Richard.M.dum. 
ci.l.humanita.  &  hac  dioit  c(fc  cocm 
Vafi].d.$.r7.n.57.qvf  ^baricxprefla 
tcx.d.I.humanitatis.Scd  contrariu,c^' 
nccclfc  fit,vt  ocsfuriofi  filij  vcl  cx  iufta 
caexhfredcntur,vcl  faltcin  reccrta  in 
ftituantiir,  tcnet  gl.d.l.humanitati$.& 
Bar.d.l.cxf.ido,n.fi.&hac  dicit  eflc 
cocm  opi.Dcc.d.l.humani.  dicitRip. 
d.l.cxfado.n.S<?.&  arquiore  dicit  Be- 
ncd  Capr.d.trac.fiibft.excpl.nu.  84.^ 
c<Scm  &  a:quiorc,ac»n  pundoiuris  vc 
riorc  dicit  Fcrn.Vafq.de  fucccf  ^grcf. 
$.l7.n.57.Sfor.OJd.d.trac  q.8.neexc 
plarctcftihprartcriti  inialhiin  faciant, 
&  ab  hac  no  rcccdas;cj  t  ^baiur  in  d.I. 
humani  fm  vcriorc  &  cocin  intclledu/. 

QmUio  XLVIII. 

Quid  frutns  fubHitki  dtbtant. 

Dlifium  cft  non  omncs  pofte  cxcm 
plaritcr fubftitui,fcd  filiosaut  frx 
trcs  ii  cxiftant:qna:yonunc,dc  quibus  '. 
fratnbus  hocacripicndum  fi<  i  Rcfp. 
,  DiftingucnJumtft,anfubft6hat.ipa  . 
trc  vel  matrc,(i  quidepatcrfacit  vtfin 
c]fucconiundi,vcIcx  parcntc  itftato- 
ris  coniudti  cflc  drit,vtcrinos  vcro  pa- . 
tcrfubftitncrcno  tcnctur.  Sccundo  ca 
fa,rt  materfubftiiuat  ctvtcrinos  fubfti 
tncrc  cogif,iu  tcnct  Bar.d.  1,  cx  fado, 

Q^-f  & 
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&  rcc|iiuntur  Doft.commnnitcr  vttc 
Outur  Rip.ibi  nu.88.  * 

Qu^fiio  XLIX. 

Cluf  fit  fomia  confipiendi  exemplareynuA.et 
filio  meofuriolo /ubfiitHOfMn fit  eteplaris 

yctbisgeneraltbus  concipitur.nu.  j  (n.i. 

Sipattr  •pul^anter  fub/iituat  filio  furiofo ,  <m 
cdtmeaiur  exeplanSfnu.^.  declaranu. 

SipupiUariterfiut  eiprefja^  contineatur  ta 
cita  exewplaris.nu.5. 

I  "TNIcendu  ct  qualitcr  &  t|busvcrbis 
-L-^harc  fubfto  concipiatur,  &  quidc- 
rcccpta  funt  ilb  vcrba  fuigularia/ipa- 
tcr  infli  tuat iiliu  &  dixcritifi  Aiius  har 
rcs&  in  furorcdcccilcritjTitiuslithjr' 
rcs.&:  dicitur  cxprcfla  vcrbis  iingulari 

3  bus  propria.Scd  quid  fi  itacocipiatur. 
61io  inco  furiofo  fubftituo  ,  nunquid 
crit  cxcmpIaris?Rcfp.cj»fic,&  illacom 
prchcndit  vuloarcm  fi  Hlius  rcdituta 
lana  mcntcnolucrit  cflchsrcs.Itc  nu- 
pillarcm  cxprcflam  vcrbis  gcncralibus 
li  filius  hbcr  a  furorc  intra  vel  in  furo- 
rc  antc  pubcrtatcm  dcccflcrit  &  furio 
fuSjCritvcrecxcmpIaris.ita  tcnct  Bar. 
d.l  cxfado.&hacdicitciTccocm  opi. 
ibi  laf  nu.z2.Rip.nu.6o.Dida.  Coua. 
d.cJRainutius.§.d.nu.5. 

3  Fit  ct  verbis  gcneralibus  vt  i  brcuilo- 
cjuajinftituoTitiu  &  Scproniii  filios 
mcos  hf dcs^&  cos  inuice  fubftituopia 
cjuc  fi  vtcr<j;furiofus  fit,incft  iftis  vcr- 
bis  cxeplaris  fubfto  cxprcfla  vcrbis  ge 
ncralibus  &  tacita  (pccialiter.ita  docet 
Bar.l.Luci^^n.i^.tt.d  vul.&  hac  fniam 
cuitcr  rcccpta  cnunciat ibi  Alcx.n.  i  ^ . 

^  Scd  cjuid  fi  vulgaritcr  patcr  fubfti* 
tuatfiliofuriofb^vt  fi  dixcrit ,  fi  tilius 
meus  hfs  no  erit^fichfs  Titiusmun^d 
cotincbitur  cxcplaris?Rcfp.r|»  flc,  imo 
fi  fucrit  fadla  fubfto  furiofo  i  pupillari 
^tatecxiftcti  cotincbit  ucita  pupillare 
hi'  ucita  cxcplarc  Q  dceiferit  poii  pupli . 


larcartatc.ita  tcnci  Bar.d.l.cx  fadOjir; 
i  5.&  c]uod  ifta  fit  cois  opi.tcftatur  Be 
ncd.Cipr.dtrac.fiibfti.cxcpI.tlu.  104. 
5  IntcHigctn  hac  concIufionc,vtvulga 
ris  fadapubcri  mciccapto  cotiticatu 
citacxcplarc,(it^c  tcftamcti  fuit  furio 
fus.Sccus  fi  ab  initio&  tpc^cjuo  ficbat 
non  cflct  mcntccaptus,  fcd  poftcafu- 
rcrc  cfpiflct.hac  diftmiiliyncm  iradit 
Bar.d.l  cx  fado^  Doc.coitcr  cum  co 
tranfcunt.vt  dicit  Alcx.ibi  nu.  jS  Scd 
contrariu  tcnctRip  d.I,cx  fado^n.y^. 
&  plurcs  alij/|ua  no  minus  rcccpta  di 
cit  Vaft].dc  fiicccf.progrcf  i  7.n.6o. 
&  vcrislinum  cumadparia  iudicctur 
cum  pupillari, 

Qua-ro  itcm,quid  fi  pupillaritcr  fiat 
cxprcffa  fubfto.nunquid  contincbitur 
tacita cxemplarisPRcip.Dubius cft  ar»- 
tiailus,fcd  vt  clarior  lu  cius  rcfolutio, 
diftingucdu  cft,  vt  fi  patcr  impuberi  fi 
lio  fubftitucrit  cu  fblita  cxprcsfionc  tc 
poris,v^  fi  in  pupilljri  actatc  dcccffcrit 
tunc  folapupillaris  cxaudiatur  &  intcl 
ligatur^cjuia cx quo  tcpus  limitatu  cfk, 
cxclufa  ccfcntur  aIiatcpora:fin  aut  finc 
ca  folita  cjiprcsfionc  tcporis  fafta  fuc- 
rit,&  cxcplaris  fubfto  cotincatur  poft 
pubcrtatc.ita  tcnct  Bar.d.l.cx  fado.n, 
2 5.&  hac  effc opinionc  rcccpta  dicit 
Rip.ibid.n.7o.Sfor.Odd.d.par.4.q.5, 

Qmiiio  L. 

S  y  MM  AB^l^. 
EffeSus  exemplaris  primus,quodexpreffa  c<m 

tinet  tacitarn  pulgarem,nu.  i . 
Mater  exciuditur  per  expreffam  exeplare,  n.  2 
Subfiitutus  in  exemplari  babet  ota  bonaA.}, 

X  r^Ffedus  cxcmpliris  fubflitutionis 
«•-•primus  cft ,  cjuod  cxemplaris  ex- 
prcila  continet  vulgarcm  tacitam  ad 
exemplum  pupillaris  cxprcifar^vt  fi  di- 
xcrit  tcftator,infticuo  fiUum  mcum 
furiofum,&  fi  in  furorcdcccffcrit ,  & 
hxrcs  crit^fubAituo  Tiuum  :tuncfi 

iftc 


iftcnoncrithafrcs&rmortatnr  furio- 
fus  excmplarislocMm  habctad  excplu 
pupillaris  cum  in  vtraquc  diucrfa  ratio 
non  repcriaiur.ita  tcnctBar.d.l.  cxfa- 
do,n.z9.&  Dod.communitcr  fccjuu- 
tur  uttcftatur  ibi  Rip.n.y^.Zafn.  J4. 
a    Sccundiis  cffcdus  cft ,  Hcut  matcr  p 
exprcflam  pupillarem  cxcluditur,ita& 
pcr  cxprcn.im  cxemplarcm,ct  in  copcn 
diofa  gcncraiiicr,  itadicic  com.  opi. 
Grat.conf.  I  j  ) .n.41. vol.  I  .dixi  fupra  q. 
^o.non  aut  pcr  tacicam,idcoq;  fi  pater 
inftituatfihum  impubcm  dcmcntcmv 
&  fi  hxTcs  non  erit,  alium  fubftituat, 
iftc  dcmcns  harrcs  cft,adcundo  h^rcdi 
tatcm  patris,&:  moritur  in  furorc,ccrtc 
matcr  prxtcrtur  fubftituto  cxclufo.iia 
tcnctBar.dJ.exfa6o.n.?o.  &cftc6i$ 
opi  vt  rcftaturAIcx.kfn  45.Ripa  nu. 
85.GuI.Bcncd.d.c.Rainutius,vcrb.abf 
<]uchbcris,n.j^.dccxcmp.fubft.Did. 
Cou.d.c.^.d.n.e.Salic.d.I.humanitatis 
n.^o.ibi  Dcc.&  Cur.iun.n.  1  5.Zaf  in 
trad.fubfti  cxcpl.ucrf  fcxta  particula. 
3    Tertius  cfFc<ftus  cft,c|uod  (icut  in  pu- 
piilari  bona  cius  cui  fubftituitur,  &  ct 
bona  tcftatoris  pcrtincnt  fubftituto, 
ita  ctiam  in  cxcmplari  fubfticuiu.*  oip- 
nia  bona  habcbit. 

Qu^Jtio  LL 

TupiUarisfinitur  exptyfona  tefiantis.n.i, 
Itemfi  bxreditas  nonfuit  adita.n.  2 . 
7{atiuitate  po/ihumi  pratenti  rumpitur  pupil  < 

/tfrjJ  de  iure  antieptOt  fid  hodie  conferuatur^ 

ideni  in  exemplari.n,^, 
Idem  eH  rupto  tefiamento  per  querelam.n.  4, 
Quid  rupto  tesiamento  per  conlra  tah.nu.  5 . 
Deficif  pupillaris  ex  defeSufubnitutionis  uel 

conditionis,nu.6. 
QHoddecLo'anu.y.2.9.&  10. 

REftat  vt  qualiter  finiatur  cxcmpla- 
ris  fubftitutio  dicamus,  Qn^Dniam 
«utcm  finiturijfdcm,modis  quibus  po 
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pillarisjdeutraquruidcbimus. 

1  Pupillaris  itaqucfiniiur  primofitc- 
ftamcntum  dcficiat  cx  pcrfona  tcftan- 
tis,ut  quia  dcportatus  fuit. 

2  Sccundo  fi  lixrcditas  tcftatoris  non 
fuitadita  ita  tcncntDod^communitcr 
l.in  pupillari,ff.dc  vulgar.nifi  cx  ri  fui- 
tatis  fuftincatur ,  ut  tcftaturZafl.fi  fi- 
hus  qui  patri.nu.^. 

3  Tcrtio  natiuitate  pofthumi  prartcriti 
rupiturpupiiiaris,  &  hocdc  iurcanti- 
quo,hodic  ucro  cofcruatur  pcr  auth.cx 
caufa  C.dc  libcr  prartcr.  ita  &  cxcmpU 
riac ita  tcnct  Bar.d.auth.ex caufa,n.i^. 
&  harc  cft  cois  opi.ut  tcftatur Soc.I.  r u 
auus,n.2.^.ff.decondit.&dcmonft.Ro 
maconf  1 8  i.n.;.Imol.c.Rainufiu8,n. 
99.dc  tcftam.&  m.igis  com.dicit  Sfort. 
Odd.d.tra^l.compcn.inprsclu.  4.  pap, 
q.  !o.IuI.CIar.$.tcftamcntum,q.54. 

4  Idem  cft  ruptotcfto  pcr  qu^rcla ,  ita 
tenctB.ir.l.i  ft.dcvulq  &  cftcois  opi. 
vt  tcftatur  Ema.a  Cofta  I.Gallus,  §.  8c 
quid  fi  laniu.fF.  dc  hb.  &  nofthu.Fcrn. 
Vafqui.dc  fucccf.progref^.  i  .n.  1  j<5. 
ita  paritcr  cxeplaris,vt  docct  idc  Bar.d. 
l.cx  fa<5to,&  ocs  Doc.fcquuntur,vt  fa- 
tcfSfort.Odd.d.q.io.Cjtcruhodiccc 
cofcruaturpupillarcs  tabul9&  cxepla- 
ri«,vtpr9Ccd.verf.diAueft,&  s  q.  ay. 

;  Scdquid  rupto  tcftoper  contra  tab.? 
Rcfp.Bar.d.I.  i.  fcripfic  non  vitiari  vcl 
rumpi  pupi!larcs>  &  cft  communis  opi 
nio,  vttcftatur  Ema.  aCofta  d.§,  & 
quidfi  tantum,Vafq.d.$.r4.n.f  j5. 

Qaarto  finitur  &  deficit  pupillaris  cx 
dcfcdu  fubftitutionis,  vclconditio- 
nis,vf  cft  {]  deccftcrit  in  pupillari  xtatc, 
vcKi  fiiiosnon  habucrir,uttcnci  Bart. 
l.in  pupillari,tf  dc  vulg  fubft.  &  com- 
muncm  dicitcftcopinioncm  Socin.d. 
J.cumauus,nu.2  z.ita&  cxcmplaris  cx 
dcffcdu  conditionum,  in  quo  confidc- 
raduos  cafus.Primuscft,  quod  excpla- 
ria  dcficit  impcdimcnto,fcihcef  morbo 
vcl  furoreccfTantc^ficutpcr  aductupu 
bcrtatis pupillaris,  tcx.  d.l  humanitat. 

Quid 
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Qmd  aulcm  fi  dcficicntc  furorCjtcl 
jnorbo,is  niorbus  rcucrtatur,  Nuquid 
cxaT^pUriarcconualcfcci?  Rcfp.Mul- 
tum  variat  intcrprctcs  :  Quidam  cnim 
exiftimant.tj»  <>  ▼>uo  teftatorc  reucrfus 
fitfuror,  nonfucxtin^a  fubftitutio, 
alias  fcCYis  .  Scd  rcccptior  cft  Bar.  opi- 
nio  d.l.cx  f.ido.nu.^o.  volcntis  gcn«- 
ralitcr  no  dici  cxtinCtam  cxcmplarcm, 
riuccclTiuerit  &  rcurrfus  fuerii  furor, 
viuctc  tcftatorc,vcl  ccHaucrit  co  viuo, 
Jcpoft  mortcm  rcucrfus  fucrit,vtlct 
poft  mcrtcmccfliuerit  &  rcucrfusfuc 
rit,vi  icftatur  in  d.l.cx  fa<5to,A!cx  col. 
pcn.Iaf.nu  .^^.Ripa  nu.  i  o?.  Dida.Co 
uar.c.Raiuuiius,f.6.nu.7.dc  tcfta.Zaf. 
.in  tradt.cxcmpl.?.  par.  Corraf.d.l.hu- 
manitatis,nu.i8.  cjui  tamc  indiftindlc 
tenctcotrarium  Dcc,  ibi  nu.  lo.Polit. 
traft.cxcmpl.qui  ctiam  contrarium  ic- 
nct,  &:  magis  cocm  dicit  Sfor  Odd.tra- 
fta.compcn.in  prxlud.par.^.q  lO.An 
to.Gomc.  varia.  rcfolu  tom.i  .c.6.nu. 
I  i.ibid  Eman.Soarcz  addi.  num.  14. 
Fcrnand.Vafq  de  fuccc.progicf.  §.  1 7. 
nu.48  &fcq.  Qiiiaccflantcfuiorfjccf 
farctantum  ,non  cxpirarc  intclligitur 
«xcmplaris.Et  cjuamuis  Zaf.qucm  Di- 
dac.  &  alij  fccjuuntur  intclligat,  quan- 
<io  brcui  rcucrfus  fuit  turor ,  fccus  fi  p 
longa  intcrualla  :  Tamcn  communis 
^cncralilcr  humanitaiis  intuitu  fouc- 
tur ,  &  c^idcm  futTicit  vt  illa  conditio, 
(ji  iu  furoredccclferit )  faltc  cxiftat  co. 
tcmporc,t|uo  tcftamcia  ficri  folcnt ,  & 
ita  propicr  furorem  tcftari  no  posfit, 
^  Sccunduscafuscft,fiiscuifubftiiu-, 
tum  cft  filios  acquirat :  pcr  fupcruc- 
n icntiam  cnim  libcrorum  cxtinguitur 
p  upillaris  &  cxcmplaris .  tex.  d.l.cx  fa- 
^j&hocquidcm  finc  dubio  tranfit 
ifi  filijs  lcgitimis  &  naturaJibus ,  cjuos 
fufccpit  lu  matrimonio  ante  dcmcntia 
vcl  furoicmcontrafto,  c^uod  furor  fu- 
pcrucnitns  non  dirimit . 
9    Scd  «.juid jn  fiUo  naturali  ?  Rcfpond. 
Diucrfa;  funt  fcntcntia:,  Bar.  ind.Lcx 


(i&o  cxiftimat  natiuitatc  filij  ctiam 
naturaiis  tantum,  rumpi  cxcmplarcmj 
&  quod  Bart.fequuntur  Doc.coitcr  di 
cttCorraf.l.humanitatis,  nu.rp.  C.de 
impub.&alijs  fubfti  Contrariam  vcrd 
partcm  tcnct  Bal.d  l.luimanitatis .  fic 
nancdicitcfle  cocm  opinioncm  Polit. 
in  1rada.cxcmpla.nu.14.  Veriorcm  & 
rcccptiorcm  aireucratFcrnan.  Vafqa. 
dciuccff.progrcC  $.17.  nu.8  j.  &  fccj. 
Dec.confi.4 1  i.nu.8. 
I  o    Nou  tamcn ,  <J  fi  filius  natus  poft 
fubftitutioncm,  dcccdat  antc  mortcm 
patris  fubftitucntis,vel  ctiam  poft  mor 
tcm  cius,  antc  tamc  moricm  fil  i  j  dcme 
tis,rcconualcfcit  fubftitutio.  Sccusfi 
poft  mortcm  iplius  ftibftituentis,&  fi- 
iij.  ita  tcnct  Bald.  d.l.humanitatis .  Sc 
trafeunt  coinmunitcr  Doft.vt  tcftatur 
Bcnedi.Capr  tra^t.cxcmpl.nu.i  5 2. 

^Hdlfio  LIL 


Qu£dicatur  I{eciproca,&  qmre.nu.l, 
^nfn  diJlinfiAlpeciesJubjiittitionis,nu*2. 

1  T^Ictum  cft  fupra  j  fubftiiutioncm 
•L-^aliam  cflcRcc:procam,fic  didam, 
quod  pluribus  inftitutis  harrcdibus» 
vcl  cxhircdatis  altcr  in  altcrius  locuin 
fubftituatur,  qctiabrcuiloqua  dicitur, 
quod  brcuibus  vcrbis  Cat :  Scd  rcfiius 
&  propric  Rcciproca .  ita  tcnct  Bar.iu 
l.Lucius,flF.dc vulaar.i.q.&:  fcquuntur 
Dod.c6itcr,vt  tcuatur  Ant.  Comc.v^^ 
ria.rcfol.tom.  i  .c.S.nu.  1 .  &  cj>  fit  cois 
fcntcntiaDoft.dicitSfor  OJd  d.tradi.^^. 
copc.  5  .par.q.z.Quia  rcciproca  no  pot^ 
itaadaptarialtcri  iubftoiii,  ficutbrcuij 
loqua,  qua:  conucnit  ciia  copcndionr,^^ 

1      Scd  quxro  jNunquid  Rcciprocafit 
diftindafpccics  fubftitutionis  pcT;fc?,^ 
Rcfpondctur  ,  Quamuis  Dodo.fupcc, 
hoc  difccptcnt :  lamcn  communis  cl^ji 
fentcntia,hanc  non  cflcfpccicm  pro- 
priam  fubftiiutionis  ,  fcd  quandam 
qualitatcm ,  fiuc  adicdioncm  ,  vcl  cii- 
inulumfubftitutionum,cum  cotinca^ 

alias 
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ilias  ^ccics  fubftitutionum  ,  quia  ta- 
Micn  intnodoinduccndivariant,  rcAe 
ab  alijsxJiftinguitur/ta  tcnct  Bac  d.  I. 
Lucius,&  communitcr  iratcncri  dicit 
ibi  Rip.nu.2  f  .Lanfranc.Rcpct.l.Ccn- 
turio^num.45  .Sfort.Odd.d.par.  5.q.j . 

Qu^pw  LIIL 

S  r  M  M  ^  B^l 

t 

(iiiihus  yerbisfiat  I{eciproca.n.i.  2.  & 

'  /  j  V«ro,quibus  vcrbtsconcipiatur 
^^-^^h3BC  fubflitutio  Rcciproca  ?  Re 
fpon.Communiscft  &  vulgatarcg.  Ea 
/icri  quibufcunquc  vcrbis,qu^  apta  sut 
plures  hinc  indc  comprchcndcrc,  ita 
tradit  Bar.d.l.Lucius,nu.4  ff.  dc  vulg. 
vt  fiduobus  harredibusinftitutisdicit 
vosinuiccm  fubftituo,tcx.d.i.  Lucius. 

1  Sed  q.d  fi  di^iu:&  vtcr  eori  viuet,  hfs 
cfto,nuquid  Reciproca  contincbitur  ? 
Refp.  fj>  fic.namq;  fi  vtcrq;  viuit  vtcrq; 
harrcs  cft,fi  alter  fupcrinxcrit,cx  affc  hj 
rcscrit  ita  tcnctBar.d.l.Lucius,nu.4. 
&  ei  fuffraganturDod.  communitcr, 
vt  tcftarur  ibi  Rip.num.  i  j .  Didac.Co 
uar.d.c.Rainutius,$.7.num.2. 

i  Quid  aut  li  icftaior  itj  dixcrit ,  Vos 
harrcdcs  mcos  inftituo,&  fi  quis  intcr 
Vos  daccficrit ,  bona  nua  ad  rcliquos 
perucniant,vclaltcr  altcri  fucccdat,  an 
facicnt  fiibftitutioncm  brcinloquam  ? 
Rcfp.Raincr.diccbat  cam  cfil  obliqua 
fideicommiftariam,vt'rcfcrt  Bar.d.l  Lu 
cius,n.^.  pp  vcrbum  dcucniat^Scd  Gu 
licl.dc  Cun.&  Bar.fcripfcrunt  Kccipro 
camcfic  ,  &  ita  tcncrccum  cts  coiter 
Doc.tcftaturZafi.in  trad.rccipro.vcr. 
fccudo  dixi,  quia  dida  vcrba  funt  coia 
.quaBdircdc&  obliqucaccipi  pofTunt, 
vtdi.\isq.5.Etrcgulacft  quodin  du- 
bio  fubftitutio  iurc  dircdo  quam obli 
quo  ccfcri  dcbct,qn  id  ficri  pot  vt  dixi 
5  q.  8.&  h  jc  nounda  fum,quia  fupra- 
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difhverbafiue  formula  fubftituendi 
quotidianacft  in  Gcrmania. 

Q(ifnw  LIIIL 

I{ec!proca  comprehendit  pfures  fuhflitutionn 
et  omnes  dnreHas  comprebendere pot.nu.  1 . 

comprebcndatfideicotnTfnJJjriam^n.  i .  j . 
eJr  dectaratwnH.^.quandofa6la  eflper  w 
ba  dtrefla  &  communia,&  in  tefiamento* 
fecus  in  codiciliis.&  nu.6.eiHando  reciprocM 
mhta  efl  cum  compcdio/a. 

1  pP^^^^^^uscft  huiusfiibftitutioncs,^ 
-•-'plurcs  comprchcdit  fubftitutioncj 
&quod  ocs  dircdas  comprchcndcre 
posfit,c6is  cftopi.  dc  vulgari  dixi  i  q. 
7.dc  pupillari.q.  17.  dc  cxcplari  q.  49. 

2  Scd  quid  dc  fidcicommiftaria,nuquid 
eam  comprehcndci?Rcfp.qu6d  rcgula 
rilcr  non  continet.ita  tcnct  Bar.d.l.Lu 
^ius,  &hanccftccom.  opi.  dicit  Alcx, 
ibi.&  rcccptisfimam  nuncupat  Alciat, 
n.4i.Rip.n.4i.Soc.n.2tf.  inl.  Ccntu* 
rio.ff.dcvulg.lafibi  num.19.S0c.Scn. 
conf.6.n.2.voI.5.Dcc.l.in  tcfto, nu  5, 
Parif.c6f.8i.n.4.voI.2.Lanf.d.l.Ccnttt 
rio,concI.5.Bcncd.Cap.inrcdpr.n.jf. 

Et  procedit  hoc  ipfum  ctiam  quod 
fit  t.ida  pcrfonis  paribus,ita  tcnct  Bar. 
l.harrcditaicm,  ibidlcit  hanc  cffc  com. 
opinioncm  Alcx  Sapia.nu.i  1.  Corraf. 
n.  1 5.licct  ipfccontrarium  tcncat. 
4  Dccbra  icitur,vt  proccdat  qn  fada  i 
pcr  verba  ditcda  vcl  coia.ita  cft  magi« 
c6isopi.vt  dicit  Alcx.rub  ff.  dclib.  8c 
pofthu.Grib.^.quidam.l  G.illus,d.  tit. 
vcrC5.tac!t:Scciis  fi  pcr  vcrba  obliqua^ 
ytfi  dixcrittcftjior,ha:rcdcs  mcos  Sc- 
ium&  Titium  inftituo,3tqucrogo  vt 
inuiccmaltcraltcri  hicrcditatcm  rcfti- 
tuat.ita  tenet  Bar.d.l.Lucius,  n.  20.  & 
hanc  dicit  cHc  com.opi.ibi  I.if.col.  14. 
Dcc.&  Cur.uu.7..&  a.C.  dc  impub.fifc 

alijs. 
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ali js.  cocm  quoqiie  dicitSoc.  conf.  6. 
vol.;.Didac.Couar.d.  c.  Rainutius,$« 
7.n.}  &  hoc  dicit  notandum  eflc  Lan- 
fran.d.l.CenturiojConcluf. 
Intdlige  fccundo,vt  proccdat  in  tcfto, 
fccus  in  codicillis  ,  quia  (i6ta  ct  vcrbis 
diredis  in  codicillistrahiturad  Bdcico 
miifariam.tcx.l.Sczuolaj  ff.  ad  Trebel, 
hancdicitefrccom.Soc.conf56.lib.  2. 
Zaf  d.l-LuciuSjnu.  1 4.  Magis  vcram & 
magis  com.dicit  Parif  coni.4 1  •""•H* 
vol.  2.&  c|uod  omncs  ita  tcnent  dicit 
Lanf.d.l-Ccntuno,  concl.  3 .  Couar.d. 
§»7.n.^  .Ucct  Dcc  &  Rip.alitcr  fentiat. 
Qii,3mui$  nonnulli  in  pacrc  contrariu 
vclint,nimirum  Quod  patcrin  codicil- 
lis  tt  dirc6lcposut  inlhiucrc&  fublli- 
tucrc,quorum  opinioncm  dicit  xquio 
rem  Dida.Couar.d.^.^.n.  5.  dixifupra 
§.Codicillus^n.  14  Scd  Bar.opinio  cois 
cft  &  vcrior.vt  inquit  Va(qu.d.$.i  9.n. 
.i7.Capr.in  Rccipro.n.^  i  .&  fcq.Fcrn. 
Vaf4u1.dc  fucccf.progrcf    1  p.nu.i  6. 

Scd  numquid  idem  crit,  fiin  tcfta- 
mcnto  adicCUiic  chuifula  codicillaris, 
vtrcciproca  tunc  quoqueconucrtatur 
in  fideicommiiTariam  ?  Rcfpond.Con- 
troucrfiacft,  fcd  obtinuit,  hoc  cafu 
non  minus  fidcicommiirariam  intclli- 
gi.  ita  magis  communitcr  reccptam 
cnunciat  Parif.  &  Socin.citatis  locis, 
&  rcccptisfimam  dicit  fcntcntiam  Al- 
ciat.confil.  i44.num.).uol.  9.  idc|;ex 
conicdurata  voluntatc  tcftatoris. 

Declara  tertio  ^  vt  non  proccdat 
quandorcciproca  mixta  cft  cum  com- 
pcndiofa,  vt  quia  didtum  fuit,&  ii  quis 
^orumiinclilijs  vcl  quandociinq;  dc- 
ccfTcrit^inuiccm  fubftituo  .  Naniquc 
tunc  ctiam  ha;c  fubftitutio  rcciprocum 
fidcicommiiTuin  poft  aditam  nxrcdi- 
utcm  continet.ita  tenct  Bart.d.  L  Lu- 
cius4num.20.&  cft  communis  opinio 
Tttcftatur  Roland.aVallcconf  a^.n. 
lo.cum  fcq.uol.  I  .Corraf.d.I.  i  .n.  46. 
C.dc  impub.Iicct  alitcr  fcntiat.commu 
ncm  quoqucnuncupat  Iai*.coniil.  13  z* 


part.i.Rip.dJ.Lucius^num.jo.  Parifl, 
confil.  4 1  .nu.  j  ^ .vol.  2 .loan.Diied.de 
artctcft.  cit.j.cautcl.i4.nu.3, 

QhxHw,  LV. 

B^ecipYoc»  /hnper  omnes  fpecies  comprehen- 

dit,ifuje  partter  conueninnt  &  Aqiudttet 

trtque  fubflituto.nu.  i . 
Declaran.i.quando  vnica oratione  conceptd 

eflt  fecus  fi  diuerja  oratione  confiituatur, 
^id  fi  filtf  impuberes  fint  &  fitrioft,  n.  ^ . 
St  Pater  duos  impubereSt&  unum  puberem  in 

flitiiat  &  inmcem  fubfi(tuat,an  in  tmpubo' 

rum  perfona  pupiUaris  contineatur.n.  4. 
Quid  in  impubere  prudeie  et  pubere  furiofo.  J 
Stemancipaui  vnum  ex  pubenbus  quos  inm- 

cem  Jubflitueram  toninperfona  utriufque 

extinguatw  pupillaris,tt.6. 
Sifilius  incapax  tempore  teflamenti^pofleate 

gitimeturfOn  contmeatur  pupillaris.n.j. 
Si  alter  ex  impubnibus  citius  pubefiat ,(fua  al 

ter^an  in  utroq-y  extinguatur pnpMarts.n.S, 

i  TVxtaprardifta  quarro,  anRcciproca 
Xfcmpcroninc:»  fpcciescomprehcdat, 
uelaliquas  tantum?Rd*p  Htc  quxftio 
ualdc  diffufa  cft,fcd  rcgula  cft  vul^ata, 
Quod  Rcciprocaomncs  illas  fubititu- 
tioncs  compIc(5btur,  quar  parlter  con- 
ueniunt,&  apquabilitcr  utriq;  fubftitu 
to.ita  frcquentisfimo  omnium  confcn 
fu  reccptum  cffc  tcftatur  Dida.Couar, 
d.c.Rainutius,$.7.n.j.Idcoq;  fi  quis  in 
ftituat  duos  ucl  trcs  filios  pubere$,ucl 
vnumimpubcrcm,&  aliu  pubcrc,non 
contincbitur  nili  fola  vulgaris ,  quia 
vtriquctantu  conucnirc  pot.  tex.l  iam 
hoc  iurc,tf.  de  vulg.&  tenct  Bar.d.l.Lu 
cius,&  fcquuntur  communiier  Doft. 
uttcftaturGomcz.uariar.rcfol  .lib.  r. 
cap.S.n.i.  Sin  aiitinftituitduos ,  uel 
plurcs  impubcres  &  inuicc  fubftituat^ 
rcciprocapotcft  vulgarcs  &  pupillarcs 
couuncrc^antc  aditam  vulgarcm,  pofl: 

adiuiu 


Liber.  ^.Subflitutlo. 


aditam  &  antc  pibLrtatcm  pupillarc, 
Bar.d  I.Lucius,&  cp  Doc.hocpaslim  fa 
tcntur  ciicic  Dida.d.c.Rainu.^.y.nu.;. 
Sccus  fialccr  impubcs,altcr  fit  pubcs: 
ponc.n.quod  patcr  habcns  trcs  filios^ 
duos  impubcrcs,vnum  pubcrcm,  co$ 
inftituat,inuiccmq;  fubfticuat  :  namq; 
tunc  pupiliaris  non  habcc  locum,  c]uia 
vtricj;  non  conucnitjfcd  vulgarcs  tm^q 
▼iricj; conucniunt,tcx.d.l,iam  hoc iu- 
rc,&  c|uod  icaccncnt  coitcrDoc.tcfta 
tur  Gomc.d.c.8.nu.2.&  frcqucntisfi* 
mo  omnium  cofcnfu  probari  dicit  Di 
da.Couar.d.$.7.nu.4.  Communcm  di 
cit  Paul.de  Caftr.l.in  teftamcnto,ft.dc 
milic.tefta.Sapia.l.hxrcditatcm,C.  de 
impub.&  alijs,nu.4  quia  vcrbum  fub- 
ftituoqtiod  refpicit  fubftitutos  no  de- 
bct  diftormitcr  opcrari. 

2  Incclligc  tamcn  hoc,  nifi  rcciproca 
(ubftitucio  fcparatim  &  diucrfis  oratio 
bus  confticuatur,tunc  non  attcnta  in^ 
cjualitatccontincncur  omncs  qux  caci 
tc  vcl  cxprcfsc  cuilibct  infticuto  conuc 
niunc,d.!.hociurc,&  ibi  gl.vcrb.  inccl 
ligancur,  qnsp  communitcr  approba- 
tur,vt  ccftacur  Dida  d  ^.y.nu  4  Idco- 
cjucfi  ccftator  infHcuac  impubcrem 
&  pubcrem  ,  &  fi  pubcs  harres  non 
crit,  fubftituac  ci  pubcrcfn,&  (i  impu 
be:  hzrcs  non  erit,&  in  pupillari  arta» 
te  dcctllcric,  fubfticiiac  ei  pubcrcm, 
hacc  pupillaris  exprcfta  fubftoconciiict 
tacicam  vulgarcm:&  i\£c  fubft6(in(h- 
tuoTuium  &  Scmpromu  filios  mcos, 
&  Ticio  Scmpronium  ,  &  Scmproiuo 
Titium  fubftitu<>}vulgarcs  &  prpilla- 
res  c6iincte."xprcftas,licct  viricj;  pupiU 
laris  non  c6ucnic,qji4  alccr  pubcs  cft. 

^  Porro  (i  Hli)  impubcrcs  &  turioli  kC- 
{enCjConcincbit  reciproca  vulgarcs  an 
tcaditam.poft  adiiam  &  an  pubcrtaie 
pupilLres,poft  pubcriaccin  &  antc  re 
fipifccntia  cxcmpl  :rcs,i  j  ..It  cois  opi. 
Vt  lc(l.  t  Ditia  u  5i.  ,nM.j  tfv  Htxi  (up. 

4  Scd  c^ua:rv^qiiiii  (1  p<i(cr  crcs  filios  ha 
bcas  ^  duos  im^>abcres  ,  vuuui  po^* 


bcrcm,eos  inftituaf,  inuiccnn^;  fubftr 
tuat,anin  impubcre  pcrfona  pupilla- 
ris  coniincatur?  Rcfp.ncn  parucftdn 
biUjfcd  quicquid  ex  intcrprctibus  noa 
nulli  funt  opinaTi.Bar.fnia  tndcmobti 
nuitin  d.l.Lucins,vc)lcntis  non  conti- 
ncri:incongrucns.n.vifum  fuir  lcf;u  la 
toribus,vt  in  vno  dupkxjin  altcio  lola 
fubfto  rcpcririJ,ncc  vcrifimilc  trft  pa- 
trein  fucccsfionc  impubcrisaltcrii  im 
pubcrcvoluiftc  pfcrrc,fcd  pocius  ocs 
fracrcs  cxarquoadmicci.hanc  fiiiam  di 
cit  cffc cocm  ibid.Rip.n.2 1.&  Zaf  n. 
ly.Corraf.l.  i.dcimpub.&  alijs,&  ve- 
riorcdiciiZaf.i  recipro.n.icSfor.Od 
do  irac.c6p.iplud.par.  6.<].^.  ampl.  1  • 
Qii^  conclufio  c^uidc  proccdit,  qui 
do  rcciproca  fa^la  cft  limplicitcr,puta, 
vos  inuiccm  fub(Htuo,fcd  dubiu  cft,fi 
in  rcciproca  lit  compcndiofa  cum  fpe- 
ciali  mcntionc  pupillaris  ariatiSjVt  fi  te 
ftator  duos  impiibcrcs  &  vnii  pubcrc 
hrdcs  inftitiut ,  inuicemc];  f.  bftituat^ 
fi  cjuis  in  pupillari  ztatc  vcl  qncunque 
dccc(lcrit..Sunt.  n.  q.volunt  piipillarc 
c6tincri,&  cjuidccxprc{ram,c]m  in  cU 
ris  non  cft  opus  conieCturis.ita  confa 
luit  Cnma.conli.  1  :o.loan  quoodaint 
&  hancfimm  dicic  vcriorc  Dcc.l.in  tc 
ftamcnto,nu.4.C.dc  tcfta.milit.&  di- 
cit  ita  tcnc-rcotnncs  Parif.conf.^6.nu» 
5  S .Quia rcciproca  mix.a  cum  copcn- 
dtola  coHiinct  fidcicommilfariam,  for 
tiuspupillarcm  qcontincc  tauorc.Scd 
con  crarium.quoci  omni  tpc  fit  fidcico 
miHaria  fcniicBar.conf.|i.nu.i.& 
harc  opinio  in  praftica  tcncnda  fit» 
diciiCornc.d.l.in  tcft6,nu.4.  idemia 
confi  I  So.nu.4,vol.i  .in  dccifiuis.  hac 
opinioncm  t(ic  rccipif'ndam,&  nu.8» 
ab  authoritacc  prj diiitoru  no  cllc  tutii 
in  ludicjndo  &  confidcndo  rcctdcrc. 
vcriorcm  dicu  Apt^fttl.ad  Dcc.d  1.  in 
teft6,lii.C.pcr  rcg.gcncralc  quod  piv- 
pillaris  non  poslit  intclligi,nifi  paritcr 
oibusconucniri  posfit,a  cjua  n6itafa 
cilcproptcr  vciba  puptllaris  ^tatis  dc^ 

lecc» 
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rcccdi .  Imo  alia  cft  pra^fiiinptio^qiiod 
in  dubio  non  volucnircftator  impari- 
lcr  fubftituerc  prxtcr  forma  iuris  cois, 
&quodhxc  vidcatur  niac;is  cois  dicit 
Sfort.Odd  trac.copcn.part.s  .fol.i  54. 
vcrf.Tcrtium.Scd  cgo  facile  in  contra- 
ria  jljlrtc  iudicando  inclinarc.ftuia  fitis 
conftatdcmenrc  &  volunrate  tcftato- 
ris  cx  ipfis  vcrbis ,  cjuo  cafu  otfs  admit- 
tunt,quod  difparitas  perfonarum  non 
impcdit  piipillarcin  fubftitutioncm , 
Vt  tcftatur  Partf  d.confil. 

5  Qnid  autcm  li  habcns  filium  impu- 
bcrem  priidctcm,&:  pubcrc  fu riofum, 
cos  inftituat  &  inuiccm  fubftituat ,  An 
in  impubcris  pcr(bna  piipiiiaris,in  pcr 
/ona  vcro  pubcris  cxcmplaris  quj  ei  d- 
milis  cft  contincbirur  •'Rcfp.  Bart.d.I. 
Lucius  tenct,cjuod  non,fcd  vulcaris  ta 
tum  in  pcrfona  vtriufcj.  .  h.inc  dicit  ibi 
communcm  fcnteniiam  Igf  nuni.^:. 
Rip.nu.j  j.  Corraf  d.l.  1  nu..i?.&;  frc- 
cjucntius  rcccptumcffc  aflcrit  Fcrnan. 
Vafcj.d  §.  I  p.nu.  14.  Sfor.Odd.d.q.  s. 
Polit.in  brcuil.  nu.  r<.c]n!a  fubftttutio 
parifonr.itcr  rcfpiccrc  dtbct.  Picricj; 

.  tamen  contrarium  tc')cnt,&  iu  vcrius 
dicitCorra.d.Ioco,  &  fuopcriculo  tc- 
ncndii.veriorccjuoc];  dicit  contra  ma- 
gis  cocm  Vafc].  d.  loco.  &  cocm  dicit 
Zaf. in  brcuiloqua,nu.io.  Scd  durum 
forct  a  communi  difccdcrc,  proptcr  gc 
neralitatem  tex  d.I  iam  hoc  iurc. 

6  Qu^id  autcin  n  duos  impubcrcsin- 
ftitui  &:  inuiccm  fubftitui,itaq,-  ab  ini- 
tio  funt  capaccs,  poftca  altcrum  cman- 
cipaui, &  ira  in  pcrfbna cius  cxtingui- 
tur  pupiliaris :  An  fimilitcr  in  pcrfona 
altcrius  cxtinguctur  ?  Rcfp.BartoI.d.l. 
Lucius  tcnct c^d  fic,&  fcquijtur  coitcr 
Doc.vt  tcftatur  ibi  laf  nu.  1  ^.Rip.nu. 
26.Fcnun.  Vafq.  d  $.19.  num.9.  Sfor. 
Odd.d.q  j.quamuisIaC  &  Vafq.alitcr 
ftntianf,(iquidc  pcrucntu  cft  ad  cu  ca- 
fum  i  quo  incipcrc  no  p6t,itaq;  viiio- 
fa  rcddiiur :  nccpraefuiniturcticftato- 
rc  vohiiftcin  v«o  valcrcpupilbrcfub- 
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ftiMitioncin  fiquideab  initio  rcciproca 
io  fa(5hi,  vt  acqualitas  cftct  inter  cos.  Et 
h.Tc  fcnicntia  tutior  cft,  quamuis  con- 
irjriaquatnplurcsct  habcat  fautorcs. 

Intciligc  tri  hancconclufione,  vt  n5 
proccdai ,  qn  patcr  coadus  fuit  filium 
cmanciparc.ita  tradit  Bart.d.  I.Lucius, 
quccoitcr  approbatum  dicit  ibi  Ripa 
nu.27.Zaf  in  trac.Rccipro.nu.9.&  qd 
Ang.qui  contrarium  aftrucrc  conatus 
cft ,  fccundum  ocs,fit  rcprobatus  dicit 
Arc  I.in  tcftamcnto,C.de  tcfta.  mUir. 

7  Qiixro  quid  ccontra,Si  filius  natu- 
ralis  incapax  tcpore  tcftamcnti,poftea 
lcgititnct  vcl  cxtrancus  cui  puptiiaritcr 
fubftituium  eft,poftca  arrogctur.Nii- 
quid  pupillaris  contincbitur  ?  Rcfpon. 
quod  non  .  hanc  cflc  magis  cocm  fcn* 
tcntiam  dicit  Ripa  d.  I.Lucius^nu.  ^o. 
ScJ  vidctur  dubia  ,quiavtlocum  ha- 
bcat  fiibftitutio  ftftficit  capacitas  tepo- 
rc mortts  tcftatoris  vt  fupra  q.zj.dixi. 

0  Scd  ponc,  patcr  filiis  duobus  impu- 
bcribus  rccipiocc  fubftituit  inuiccm  ^ 
&  vnus  ptius  pubcfcit,  &  ad  maiorcm 
artatcmpcrucnit  quain.ilccr,  nunquid 
in  alto  ficiit  in  pubtrc  finira  crit  papil 
larii  '(  Rcfp  quod  non  .  ita  tcnct  Bart. 
d.l.Lucius,  &  cam  dicit  cocm  opi.Iaf. 
ibi  nii.i  5.Rip.nu.3  5.  loan.  Corraf.d. 
1. 1 .  nu.jf^  .qui  fubdit  cocm  xquiorc  & 
vcriorcm  cflc .  Comunciii  c|uoq;  dicit 
Anton.Goincz.variar.Rcfolut.Tom.j. 
cjp.H.nu.i.,Quamuis  contrarium  fcn- 
tiatlaf  &.  Fab.  $  qua  rationc^inftit.dc 
viilgar.Ccrtum  enim  eft  lc^iiinlatorcs 
taniiim  iniiium  confidcraflc, coq;  tcm 
porc  a'qualuatcin  dcfidcraftc,  &  volun 
las  tcftatoris  durarcintcliigitur . 

9  Qtiid  itcm  fi  tcftator  plurcs  inar- 
qualitcr  inftituat ,  ita  vt  portioncs  h^- 
rcdiiarif  fint  ina:qualcs,,  &  poftca*i»- 
uiccm  fubftituat ,  An  nihilominus 
contincntur  fubftitutioncs ,  quaralias 
contincri  poflunt  ?  Rcfpond.  quod 
fic^  ncc  attcndctur  ifta  inarqualitas . 
ita  tenet  Barto.d.  LLucius.  &commu- 

ncin 
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nem  hanc  crtcopinioncm  dicitRip.ibi 
nu.55.&:  fcq.nifi  aliqui  in  rcbusccrtis 
fint  inflituti  4  alij  vniucrfilitcr  poftca 
fubftituti  ,vc  fi  tcftator  inftituat  filias 
fuasin  rcccrta,  &  filios  vniucrfalcshj 
rcdcs,dcindcq;  cos  inuiccm  fijbftituat. 
Naq;  tuc  filia:  inftitutx  m  rc  ccrta  no 
vcniut  ncq;  cx  vulgari  ncq;  cx  pupilla- 
ri,Quia  harrcdcs  cx  rcccrtaiftituti  ha- 
bctur  loco  lcgatarij  quotics  cxiat  hf  rcs 
vniucrfalis  ,&  qdharc  fit  vcritas  dicit 
Zaf.trac.Rccipro.  vcr.  qd  fi  tcftator,& 
hicc  noia,quia  fiint  quotidiana  . 
10  Aducrtcctiam  iuxtaprgdifta,cb  fiib 
rcciproca  plurcs contincntur  fijbftitu 
tioncs  iuxta  pcrfbnaru  numcrum,  vt  fi 
filii  fint  impubcrcs  inuiccm  fiibftitu- 
ti,rcx  cotincntur ,  duar  pupillarcs.duac 
vulgarcs,du^cxeplarcs.ira  tcnct  Bar  & 
ocs  coitcr  fiibfirribfit ,  vt  tcftatur  Cor- 
rar.d.I.i.n.}o.Dida.Couar.d.^.7.nu.j. 

Qtufiio  LVL 

S  F  M  M  ^  \1 
Subflitiitiones  Jub  rcciproca  contenU  an  ftnt 

exffrcffje  'peltacitA.num,  i . 
%4n  pnprUaris  contcnta  fub  reciproca  matri 
exctiidat.nu.  i.Dcclara.nu.}. 
I  Varro ,  An  fiibftitutioncs  fiib  re- 
V^ciproca  contcnrar  fint  cxprclTx 
vcl  tacitz?  Rcfpon  quod  funt  cxprcftx 
vcrbis  gcncralibus  falte,  tacitac  namq; 
funt  vcrbis  fpccialibus,  &  adeo  cxprel- 
f«,  vt  alias  fub  fc  contincanr.  ita  rcnct 
gl.jl.l.Lucius.ibi  Bar.  &:  cft  cois  opi.vt 
tcftaturibi.Rip,nu.77.Io.Corra{.d.I.i. 
num.  ?  ?  .licct  non  probat,quod  pupil- 
lari.scotctafiibRcciproca  fit  cxprclfa. 
3  Ex  quo  infcrtur  ,  quod  ficutpupii- 
Uris  cxprcfla  maircm  cxcludit ,  ita  fiib 
rcciproca  cotcnta.ira  cocm  cftc  opinio 
ncm  &  vcro  vcrius  clfc  alfcrit  Corraf. 
ibid.  Quodtn intcllige,  vtprocedat 
qn  rcciproca  fuit  fadta  fimplicitcr ,  fc- 
cus  fi  in  aliqucm  cafiim  fpccialem,vtpu 
ta  vulgaris,fi  quis  harrcs  non  crit,qiiia 
tuocfubftitutio  cuius  cafiis  cxprclfus 


cft  .exprcfra  in  fpecie  dicitur ,  carterat 
vcro  ocs  tacitar :  vndepupilI.Tris  fub  ca 
contcnta  matrc  quoq;  non  cxcludit* 
itatcnct  Hir.d  I.LuciiisAi^oiterocs v^t, 
tcftaturRip.ibi.&  Corraf.d.l.i  nu.  74 

Qjuftw  LVIL 

Si  pater  fiiios  ex  duahus  vxoribMs  inflitiutf 
&  inuicem  fuhflituat ,  .An  prsferatur 
•ptrinqHC  coniunEins . 

QVarroitcm,  Tcftator  ex  duabuj 
vxoribus  habcs  plurcs  filios,  du- 
os  cx  vna.duos  cx  alia,eos  inftituit,  & 
inuice  fubftituit ,  vnus  cx  illis  dcccdit 
vcl  rcpudiat,  Numquid  admittaniur 
omncs  ,  An  frater  vtrinq;  coniun&us 
pracfcratur?Refpon  Dyn.I.coharfedes, 
§.qui  difcrctas,  ft".  dc  vulg.  tcnct  fratrc 
admitti,quam vi  quidam  aiunt  Bar.fc- 
quitur  l.rcc6iundi,nu.6i.ft.dclcg.j, 
quo  ad  pupillarcm  fubftitutionc  ,  quc 
non  habcrc  conrradiftorc  affcritRui. 
c6f.i<J5  .nu.(5.  vol. : .  &  cocm  dicit  qiio 
ad  pupillarc  Rubc.I.Gallus,  c|^da,nu. 
4  2.ft".dclib.&  pofth.Quia  in  pupillari 
non  tcftatofi.fcd  filiu  ipli  fucccditur. 

Scd  contrariam  partem  ,  quod  imd 
indiftindc  omncs  admittantur  aequa< 
litcr  ctiam  in  pupillari,tcnet  Bart.d.L 
Lucius,nu.i  I  hac  dicit  cffc  cocm  opi* 
Arct.ibi,  &  fiibdit  (c  n6  audcrc  acom- 
muni  rccedercLif  in  fi.&hancclfcvc- 
ritatcm^inpupillari  fubftitutionedicil 
Bal.conf. 4 :  .^.nu. I . vol .  5 . magis  coem 
tcftaiur  Rip.d.l.rc  coniun6ti,nu.  1 1 6. 
Crot.nu.ij<5.&  Bjrt.opinioncin  l.Lu- 
cius,c6cm  dicit  Rubc.  d.^.quidam  rc- 
(ftc,  num.44.  Communcm  dicitlmol, 

c.  Rain.  in  matcria  Rcciprocar ,  qucm 
allcgatRiibc  Alcx.conlil.  jo.nu.^.vol. 
i.ibi  Apoft.lit.  A.Communcm  quoqj 
dicit  Bart.opinioncm  Apoftil.adBar. 

d.  l.Luctus,  lit.  X  idquc  cx  voluntatc 
tcftatoris ,  qui  narcm  vidctur  habuiffc 
aducrfus  co5afrectioncm,ncc  attcndi- 
tur  coniundrio  faiiguinis  &natura;in 
tcft^toris  difpolicione . 

Etnoii 
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£t  non  habet  dubium  hxc  cocluno, 
fi  vnus  tantum  fit  frater  vtrincj;  con- 
iundjs,  &  patcr  fupcrftitcs  fubflituac 
Tcl  rubfliruit  cxprcfsc  vulgiritcr ,  pu- 
pillaritcr,  &  per  fidcicomminnm.  Hos 
cafus  cflc  cxtra  dubitationcm  dicit 
Grat.confil.  iS.num.  ?9.vol.2, 

Qtupo  LVIII. 

»Ancompendio/a  fic  propri}  jpecies  fitbfiit»- 
tioms  per  Je . 

REftat  modo  vt  dc  compcndioni 
dicamus,in  quaadco  fc  ctfundunt 
Dotft.  VI  vix  fincm  inucoiant  .Impri- 
mis  auicm  cjuJtro,  An  compcndiofa  fit 
propric  fpccics  fubditutionis  per  fc? 
Rcfp.D  j(5t.varie  locjuuntur,dic  brcui- 
ter,aut  quarrtturquo ad  tormamfiuc 
modum  concipicndi,&  cft  propric  fpc 
cicspcr  fc,quia  forma  non  conucnic 
csetcris  fpcciebus,  vtinftapatcbit.Aut 
qua:ritur  quo  ad  crtc^lum  &c  etVcntiam 
lubftitutionis  ,tuuc  non  cft  diftinda 
(pecics  pcr  fc,  quando  fad.i  cft  compe 
diofaa  pagano,  quia  alix  fubftitutio- 
nes  fub  ca  comprchcnfx  noii  variant 
in  matcria  &  crfcdu,fcd  pcrindceft  ac 
fi  qua:Iibct  particularitcr  fada  fuiiict . 
ita  tcnct  Bar.l.Ccnturio,num.  i  i.ft.de 
vulg.&  pupil.    Sin  autcm  a  militc fa- 
6tx  fucrinc  ,  aliqui  fimiliter  non  cllc 
(peciem  pcr  fc  cxiftimant.  hanc  dicit 
elTccocm  Rip.d.l.Ccnturio.Scd  cotra 
riu,^  fit  fpccics  pcr  fc,  tcnet  Barto.ibi 
nu.i  1.  ti  hanccrcbriori  calculo  rccc- 
pia  cflc  dicit  fniam  Sfor.  Odd.  irac.co- 
pcnd  par.i.ar.a.  R6  cft,quia  vltraocs 
alias  fubfticutioiics  continct  noua  ini- 
litarc,f.fubftitutioncm  dircdiam . 

QuaJIw  LIX. 

j^/d  frt  compendiofa  jultjiitutio. 

Varroquidfit  compcndio(afub- 
V^fticutio  ?  Rcfpon.Eft  fubftitutio 
<jua:  lub  conditiunc  morcis,vcl  aliaplu 


ra  copledtitur  tempora.  ita  docetBart. 
d.l.Ccnturio,nu.9.&  (cquuntur  Doc. 
coitcr  vt  teftatijrGaliau.  nu.z  i  S.Are. 
&Soci.Parif.confi.7^.  nu.  i.  Ant.Go- 
mcz.variar.Rcfclut.  Tom.j.ca.y.  nu.i. 
Sfort.Odd.trafi.compend.  par.r.qua- 
uis  alij  alitcr  defcribant^fed  no  inlifto. 

Qtujfio  LX. 

MM^f{lyA, 
QH''but  yerbis  compendiofa  fiat,  nu.  i. 
Compendiofa  proprii  fit  filio  pupdlo  &  in 

potesiate  in/lituto.  num.  2 . 
Compendiofa  non  efi  :  Si  tefiatordixerit  :Si 

filius  meus  in  pupiUari  (tate  dece/ferit, 

jubfiituo  talem.num.^ .  (diofj.nM.  4. 
Filio  meo  Titium  fubfiituo ,  an  fit  compen' 
Compeniiofa  an  fu  :  Quundocunque  filius 

decefferityrogo  pt  re/iauat  Caio^nu.^. 
yerbum  (quandncunq;)  induat  tra^ium  fitC' 

cejfiuum  in  compendiofa.  num.6,&  an  ftt 

omnmo  nece/farium .  num.y . 
^n  ftt  cnped'oh'.Si  filius  decejferit^i^lpo/l 

morti  fiiif  fubdauo  CMU.nu.Z.dedara.g. 
Codiiio  fi  ftneliberiscopidiofltm  inducit.nu, 
10.&  (fdjndo  appofitainteUigatur.ni*.\\. 
Compedioja  quado  rerb^s  ^eneraUb.  vel  jpe- 

cial  b.vel  fin^ularib.cbcepta  dtcatnr.n.\t. 

Vldcndum  crit  qualitcr  Hat  &  quae 
rcquirantur  ad  compc-ndiofam  : 
I  Et  quidcm  imprimis  rcquiritur ,  quod 
fiat  vcrbis  aptis  induccrc  plurcs  fub- 
ftitutioncs.  Proindc  oportct,  vt  finc 
vcrba  contincntia  dicm  vcl  conditto- 
nc,qu«elubcat  traftu  tcporis,ita  vtplu 
ra  tcrapora  comprcliend.intur,vtpatcc 
cxdcfinitione  communitcr  probata. 

Intclligc  auicm  duo  tcmpora,  fi:ili- 
cet  pupillarisartatis,&  pubcrtatis  :Illa 
cnim  compcndiofam  cfficiunt .  ita  tc 
nctgl.l  prccibus,C.dcimpub.&  (cntic 
Bar.d.l.Centurio,nu.p.  quauisid  tem- 
pus  rcftringi  pofsit,  modo zcatem  pa« 
pillarcm  excedat,ita  cx  frcqucntifsima 
olum  opinioneannotauit  Zafin  trafl. 
compen.  vcr.fupcr,  qucm  rcfcrtDida. 
Couar.d.c.Raynutius,^.5).nu.i. 

£x  quo 
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a  Ejccjuo  inrcrtiircompcndiofam^- 
pric  filio  pupiilo  &  in  potcftarc  harre- 
di  inftituto  ncri.ita  tcnct  d.gl  I.  preci- 
bus,&  coitcr  rcccptam  cflc  tcllacur  Di 
da.Couar.d  c.Rainutius,^.9.numc.i. 
j  Infcrtur  ctiam  non  cflccompcndio 
Am  fubftitutionem^fi  tcftator  dixcrit 
C\  filius  mcus  in  pupillari  artatcdcccf^ 
(crilj  fubftituo  talcm,quia  licct  conti- 
ncat  vulgarcm  &  pupillarcm  exprcfsa 
gcncralitcr,tamcn  cas  non  inducit  t6- 
porum  diucrfitaSjCa  cjuidcm  diffcrcn- 
tia  quar  cx  pupilbri  artatc  &  pubcrtatc 
oritur,  fcdpotius  pupillaris  cft,iuxta 
magis  rccepra  Doc.fniam  vt  dixi,  quic 
quid  dixcnc  Bal.d.l.prccibus,cuius  opi 
nioncm  communcm  aftirmarc  aufus 
fuic laf  d.l.  i, 
4  Infcrtur  rcrtio,non  cfTc  compcndio 
(am  fi]bftitutioncm,cjuf  his  vcrbis  fit: 
£liomeo  Titium  fubftituo ,  quamuis 
f;encralia  &  indcfiniia  nnt,&  includac 
vulgarcm  cxprcflam  &  pupi!l,ircm  ex- 
prcflam,quia  non  funt  diftinda  tcm- 
pora,qua:  fubftitutioncs  diftinguant, 
lcd  vcl  aditio  vcl  rcpudiatio.  ita  tcnct 
Bar.d.I.Ccnturio,n.;i.quamuis  cotra 
riumdocuerit  Bal.d.l.prccibus.  quem 
Coitcf  reprobari  dicit  Fran.  c.  fi  patcr, 
col.40.Zaf.trac.comp.  z.memb.  i  fine. 

Infercur  quart6,non  cflccopcndio 
/am,quandocunquc  filius  dcccitcrit , 
rogo  vt  rcftituat  Caio,c|uia  cft  fimplcx 
fidcicommiflaria,  nec  continct  plura 
tempora^qux  vcl  a<5^u  vclhabitu  diftin 
guant  fubftitutioncs.  communcm  di- 
cit  opinioncm  Iaf.d.l.Ccnturio,num. 
5  8.vt  rcfcrt  Coua.d.c.Rainu.^.  9.  nu. 
1.&  dixi  infra. 

Scd  quarro,quar  fint  vcrba  inducen- 
tia  tradtum  fucccsfiuum  vd  diucrfa  il- 
Uccmporain  compcndiofa?  Rcfpon. 
comtnunitcr&  vt  plurimumadijct(b 
lei  vcrbum  quandocuncjuc ,  vt  fi  dixc 
rit  tcftator  ;  Quandocunquc  filius 
mcus  dcceflcrit,  fubftituo  talcm .  Eft 
cnim  diftribuctua  plurium  tcmporumj 


&  inducitcompcndio{am,&tunc  di- 
citurficri  vcrbis  fpccialibus,ita  firmat 
Bar.d.l.Ccnturio,qui  communitcrab 
omnibus  approbatur,vtattcftaturPa- 
rif  confi.^o.nu.  i  j.vol.x.&  conf.^s* 

7  nu.  1  S.vol.co.Scd  nunc^uid  illud  vcr* 
bumcritomnino  ncccflarium  incom 
pendiofa?Rcfp.Diucrfa:  funt  fcntcn- 
tiz,fcd  ca  communitcr  reccpra  cft ,  vt 
non  fit  ncccflcjfcd  finc  co  poflunt  vcr 
ba  habcrc  tradhim  fucccsfiuum  ad  hoc 
vt  coinpcndiofi  dici  posfit.  ita  tcnct 
Bar.d.l.Ccnturio,nu.9.&  fcq.poft  gl. 
I.in  ceftamcnto,C.de  mili.tefta.&  hac 
dicunt  eflc  communcm  opinioneni 
Cur.iun.conf 86.nu. 2 .Rol.a  Vallc  co 
fil.z  f .nu.  r  ^.par. i.Bcr.confi.i  ^S.nu. 
i.voLi.vbi  dicit  quod  harc  (cntentia  a 
ncmincfani  capitis  rcprchcndit,quof 
rcfcrt  Sfor.Odd.d.trac.par.^.art.  i . 

8  OnturcxpracdiAis  ardua  dubita- 
tio,quid  fi  tcftator  dixcrit  fimplicitcr, 
fi  filius  meus  dcccflcrit,vcl  poft  mor- 
tcmfilijmci  fubftituo  Caium,  &  (ic 
non  eft  vcrbum  quandocunquc,an  tuc 
crit  compendiofi  contincns  fidcicom 
miflariam  ?  Refpond.variatum  fuitab 
intcrprctibus,  quibufdam  cxiftiman- 
libus  non  cflc  compcndiofam  cx  in- 
tentioncBar.vt  ipfi  feruntin  d.l.Cen 
turio,dum  rcquirit  ^uod  fit  ucrbum 
quadocunquc,vcl  finclibcris,  aliasfru 
ftra  rcquiicrct,fi  fufficcrct  illud  vcrbu 
(■fi  deccflcrit.}  &  hanc  dicit  cflc  cocm 
opi.Gjliau.d  l.Ccnturio.num.^aS. 

Contrarium  quod  imo  fit  compcn- 
diofa  tcnct  gl.l.in  tcftamcnto.C.  dc  tc 
ftamcn.mili.quam  communitcr  appro 
bari  dicit  Parif.confi.  i  p.nu.  1 70.  vol. 
z.Parif.confi.  87.  nu.i.dun. loquitur 
dcucrbo  moriatur,conf.9i  .n.^.ud  1. 
Parif  conf  9z.num.  1 7.U01. 2.  Gafiau. 
d.I*Centurio,nu.  ^io.Cur.iun.confil. 
I  72.nu.3.uol.2.Bccius confi.^^.n.). 
ratio  quia  cum  pcr  illa  ucrba  fiatfub* 
ftitutio  fub  conditionc  mortis  non  li- 
mitato  aliquo  tempore,ucI  cafu,apcrtc 

R  con- 
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conftat  cjaorfimportctur  tradus  tcm- 
poris  qiio  yfq;  vcrc  mori.ntur,<5c  potcft 
conringcrccjuod  inftitutusdcccdat  aa 
tc  aciiram  harrcditatcm  &  poft.antcpu 
bcrtatcm  &  poft,quo  vltimo  cafn  non 
potcft  habcrclocam  nill  fidcicommif 
faria,vndc  contincbitur  quoc^uc  fidct 
commilfaria,  cu  vcrba  (intcommunia 
apia  importarcfidcicomminarijm. 

9  Scd  hocquidam  intclliguntvtpro* 
rcdat  fiillc  cui  fic  fubfliturio  non  cft 
capax  pupillaris,quiaadiiltus  vcl  alius 
mpotcftatcnon  cxiftcns:  jnoucntur, 
<]uia  nifi  cflct  fidcicommiffaria  ,  cffct 
tanium  vulgaris,t]ua:  vtlocum  habcat 
non  rcquiritur  quod  fubftitutusdccc- 
<lat,fcd  quod  non  fit  harrcs  ,  &  fic  illa 
iicrba,fi  dcccffcritjoftcndunt  volunta 
lcm  tcftatoris  cjuod  fcntitdefidcicom 
mifl;iria,alia$  fruftra  appofuiflTLt.Sccut 
ycr6,fi  is  cui  fii  (ubilo  iit  capax  pupilla 
ris  fubftitutionis.Scd  c-go  conununcm 
indiftin^cA:i]ucndjm  ludico . 

10  Aliacft  conditio  fub  c]uafit  comf>c 
diofa,&  harc  quidcm  vulgatisfima^f.  fi 
finchbcris  dcccflcrit,  ciiamfi  non  fit 
appofita  di<5tio  c]uandocuc|uc.ita  tcnct 
gl.c.fi  patcr.vcrb.abfq;  dcdu<5tionc,dc 
tcfta.  in  6.quam  comnuinitcr  Doc.ap 
probantjVt  tcftatui  Cur.d.l.  prccibus, 
iiu.<$6.  Alcx.d.I.Ccnturio^nu.  ly.  laf 
«.^  f  .Rip.n.  85?.&  magis  rcccptam  an- 
notauit  Alcia.Iib.  i  o.Parcrg  c  2 .cocm 
fjuoq;  dicit  Parif conf.j7.n.io.&  con 
f1I.92.na.19.conf.  17. nu  1.&  2.conf. 
]  8.nu.  I  i.confil.  1  p.nu.i^o.confi.? 5* 
a. j.vol.a.conf.9i.n.^.vol  2.conf  7j. 
o.a.vbi  dicit  coitcr  tcncri^  ctiamfi  di- 
£io(quandocun  c]uc)non  fit  appofita. 
v<^.2.  Dida.Coua.d.c.RainutiuSj^.  9. 
Bu.a.vcr.  1 1 . 

11  £t  n«tac]uod  harcconditio  fi  fubfto 
fafta  cft  ab  afccndcntc,et  non  appofiu 
tn  fubintcUigatur  tcx.l  .cum  auus.Sc« 
cus  vcro  fi  ab  cxtradco.ita  tcnct  glo.I. 
cum  acutisfimi,C.dc fidcicom.vcrb.de 
inccps^quam  coiier  approbaum  clfc 


dfcit  Soc.  d.  I.cum  auus,nu.v>.Bar(a. 
conf  S2.nu  lo.Ab.c.in pr^fentia^nu. 
^o  cxt  dcproba  Dcc.nu.  16  f. 
I  z  Sctas  ctia  iuxta  harc  pr^dida,c|y  conii 
pcndiof.t  dicitnr  tunc  vcrbts  gcncrali- 
btrs  conccpta:Si  filius  mcusdcccflcrit: 
vcrbisaui  fpccialibus  ita;  Quandocufl 
cjucfilins  mcus  dcccfltrit  lubftituo, 
vcl  fi  finclibcris  dcccflcrit.  Vcrbis  aut 
finguIaribuSjqn  cafus.&  tcmpora  iin- 
guIaritcT cnumcrantur,vt  fi  Titius  dc- 
ccflcrit  in  pupillari  artatc  vcl  poft  ,  vci 
fi  filius mcusdcccircrit intra  zyanOu, 
fiibftituo  Caium.ita  docct  Bar.d.I.  Cc 
turio,<]uam  vbicjuc  Doc.  hanc  rcm  ir» 
ftantcs  (cquutur,vi  tcftatur  Dida.Co-> 
uar.d  c.Rainutiu&,$.9.nu.^. 

Qualtio  L  XL 

CompendioCc  effeClur.quod aptafit  cotnpre 
hendere  on:ncsJub/i{tMtones,tju.  i . 

^niowpvehendat  t>u'garemtnk.i.&  anft 
£la  m  vno  cafu  i  dprehendat  alium.nu.  5  • 

.jfn  pupiHarem  contineat.nn,.^, 

^nexenipUiemjiu. 

^n  fidcicommijja»  iant^nu.S, 

^n  reciproca  nu.  ■;  .&  tjuid  fi  ccmpendiofk 
fa6lafu  pofl  mortem  oium,uelultimo  mo 
rienti.nu .  %.dt(iwgut  quaiuor  cajus.  nu, 
p.io.i  1.12.15. 

I  T^Ffc*^^"^  huius  fubftonij  compcn- 
■^--diofx  maximus cft,&  quidcm  vni« 
cus^quod.fomncs  alias  fubftoncs  fub 
fcconiprcbendcrc  apta  fit,fi  modo  fih 
qualitatcm  facicntis  &  rccipicntis  ficri 
poffunt.ita  rcceptisfimaoium  cft  fnia, 
vt  tcftatur  Fcrn.V  afq.dc  fucccf  ^grcf. 
^.ib.nu.ioj.Vndcfi  pf  vcl  afccndcnf 
faciat  fubftoncm  compcndiofam  hoc 
m6,inftituofiliu  vtl  filioshfdcs,&  qii 
cunqucdcccflcrint,Titium  fubftituo: 
tunc  fi  filij  non  fint  harrcdes,fubftitu- 
tusadmittitur  cx  vulgari  :  fin  autcm 
dnt  ha:rcdcs  &  in  pupilkri  dcccflcrinl 

cx 
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pupillan,&  fi  fortc  fit  fiiriofiis  cxe- 
plari.Poft  popiUircm  ijs  dcccdcntibus 
■cx  fidcicoinnu(Iaria,&  li  inuiccm  cocn 
pcndiosc  fubftituamtir  &  capnccs  (int 
cx  rcciproca  inuiccm  admittutur  .  Sed 
quia  non  in  omnibus  Doc.rimplicitcr 
tranfcunt^dcrmgulis  vidcndum  cft. 
2      Imprimis  itaquc  c]uf  ro,an  compcn 
diofa  contincat  fub  fc  vuIgarcmPRcfp. 
Valdccontroucrfacft  quarftio,  Ccd  rc- 
ccpiisrimafiiia^cjuod  vulgaris  fub  gc- 
ncralitatc  vcrborum  cocincatur.itatc 
nct  Bar  d.  I  Ccnturio,nu.  1 1  .&  com- 
inuncin  cflc  fcniciuiam  artcfUtur  ibi 
Alcx.vcrf.itcm  in  <:)u.intuin,Rip.num. 
1 46.Ang.I. quamdiUjff.de  acq.hzrcd. 
Alcx.confi.  i^j.voI.^.Dcc.conll.  415. 
Paul  Parifconfi.  i^.num.i^^.vol.i. 
Paul.dc Caftr.conf.86.nu.  1 .  &  confil. 
.1  5  2.pra:(cnsdubium,n.i.vol.  i.Nat- 
ta  conli.  14 1 . num. 2.1ib.  2 .&  quod  ita 
communitcr  tcncturdicit  Capr.craft. 
xompcnd  nnm.i  0J.&  reccptisfimam 
^lfcfcntcntiam  tcftaturFcrn.Vafq.  dc 
fucccf crca.Iib.2.$.i  i  .num.ij.diccns 
ab  ca  in  confulcndo  &  iudicando  non 
cfrcrcccdcudumjibid  n.j^.dc  fucccf. 
progrcf.^.  r  8.  nu.  5  2  .diccns  hoc  indif. 
fcrentcr  rcccptum cnc,&  nu.102.li- 
cct ipfc  vt  taictur  ahquando  contrariu 
tcnucrit.  Cominuncni  quoquc  dicit 
Sfor.Odd.d.tra^.compcnd.  partic.  f. 
q.  j  .art.i  .ratio  cft,quia  di<5ca  vcrba,qn 
cunquc  dcctflcrit  non  minus  vcrifira- 
.ripolluntin  vulgari,{i  u6  h«rcs  decc 
dat,quam  in  pupillari^fi  liarrcs  crit,fcd 
in  pupillari  actaic  dcctflcrit. 
jj      £t  nota  qu-xl  vulgaris  comprchcn- 
d  in  compcndiofi,l:cct  apparcat  fada 
in  cafu  impotcntiar  mcdiantc  mortc, 
tanici)  comprchcndit  c.ifuin  nolutatis 
&  rcpudiationis./i  inftitutusnolucrit 
cftc  harrcs.ica  tcnct  Bar.I  j  ff.dc  vulg. 
.2.q  prin.qucm  omncsfcquuntur,vt  tc 
.fta  lur  Panf.d.c6f,ij).n  i74.dixi  fup.q. 
4  .    Quid  auicm  dc  pupillari ,  niu>quid 
ctiam  f.ib  compcndiofi  gcncraUtacc 


Tcrborum  comprchcndctur  ?  Rcfp.i^ 
fic.ita tcnci  Bar.d.l.Cccurio,&  cft  c6i< 
omnium  fn  a  vt  tcftaturSoc.iun.  con 
fil.i2i.nu.20^.Parif  conf.  75.  nu.  j. 
ToI.j.Aim.Crau.conf.p^.numc.  10.& 
quod  hocclirficft  &  communitcr  tc- 
netur  dicit  Bcnc.Capr.trac.cop.n.i  J4. 

5  Quarro  cciam  an  compciidiofa  conii 
neat  excmplarcm?Rt(]^on.Comauinis 
cft  opinio  quod  fiCjVt  tcftaturS^c.  iu. 
confi. io?.nu.  zi.Iib.  i.qucm  rcfcrt 
Sfor.Odd  d.tra(ft.compcn.par.  y.q.  i . 
art.  ;.ratio,quia contrarium iurc cau- 
tum  non  rcpcritur,vndcad  cxcmpluin 
pupillaris  idcm  /tacucndum  cft. 

C  Scd  nunquid  Hdcicommiflum  con- 
tinct?Rcfp.quod  fic,&  hoc  dicunt  om 
ncs  indiffercntcr  in  d.  I.  Ccnturio  ,  &: 
quod  fit  communis  opinio  tcftatur  Pa 
rif.confp^.nu.i  7.&  n.i^.vol.^.conf 
4i.nu.3  r  conli.75.nu.  j.vol.co, 

7  Qi^acro  itcm,an  rcciproca  continea  £ 
tur  in  compcndiofi?Rcfp.qu6d  uc,& 
cft  valdc  vfitatahodicrnis  tcmporibuk 
in  omnibus  tcftamctis.dum  pluribus 
inftitutis  inuiccm  quandocunquc  dc- 
ccffcrintjfit  intcr  cos  fubftituiio.  it« 
communitcrtcncrcD'.)(ft  dicit  Rip.l. 
Lucius,num.46.ff  dcvulg.&  quod  ita 
non  tantum  cominunitcr,fcd  indiffc- 
rcntcr  rcceptum  lit  dicu  Valq.dcfac- 
ccfprugrcff  I  8.ni/.  5  2. 

8  £t  hoc  non  habccdubium,quando 
didum  cftjvos  inuiccin  fubfticuo,qui 
bus  vcrbis  ficri  fblcc  rcciproca  ,  fcd  dij, 
fi  compcndiofa  cft  fad;a  poft  morccin 
omnium^nunquid  diccutur  inuiccaa 
rcciproce  fubftituti?Rcfp.ardua  quaf- 
ftio  cftjpro  cuius  rcfolucionc  confidc 
randi  funt  aliquoi  cafus,  .  _  , 

9  Primus  cft,quando  pluribus  infti- 
tuiis  hacredibus  poft  mortcm  omnium 
fimplicitcralius  fubftituitur  ,  &  lunc 
non  ccnfentur  inuiccm  rcciprocc  liib- 
ftiturijidcoquc  fubftitutus  ciiihbct  co 
rum  dcccdcnii  cxclulis  cohaTcdibiis 

iiicccdit.iu  tcnct  Ang  1  fi  patcr ,  ff.  dc 
R    2  vulg. 
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Tulg.&  pupiY.&hanc  cfTccommuncm 
Doftorum  opinioncm  dicit  laf.conn. 
<^.vol.2.Soc.iun.i.harrcdcs  mci^^.cum 
itan.14.fF.ad  Trcb.Soc.iu.confi.177. 
nu.i  I .vol.i.Cclfus Hugo confi.^  j.n. 
d.Burf  confi.5i.n.8.&contrariaopi- 
nioncm  communitcr  reprobari  dicit 
Parifconf.^i  .vol.2.Iaf  conf.05.vo.  3 . 
Pau.dcCaftr.l.potcft,ff.dcvulg.c6cm 
quoq;  dicit  Cabr.Ro.com. cond.  li.^. 
ti.dc  fubfti.  concluf.  2  .nu.i  .Sfor.Odd. 
d.(rad.par.5.c}.  t.ar.tf.conclufz. 
o  Sccundus  cafus  cft,  Quando  fubfti- 
tutio  funplicitcr  Fa(5ta  cft,&  di^um  vl- 
timo  moricnti,vt  vltimo  corum  moric 
ti  fubftituo^c]uia  non  ccnfctur  rccipro 
ca  fubfto.ita  tradit  Alcx.conf.  roi.vol. 
^.confi.i  i.vol.  j.  &hanc  opinioncm 
communiter  fcrcomncs  fcv]«untur,vt 
aitSoc.iun.d.^.cum  ita^nu. ;  6.&  fatcn 
tur  omncs  fiipradi<fti. 
r  Tcrtius  cafus  cft^quando  fubftitu- 
tio fafta cft  non  limplicitcr,fcd  in  toca 
hzrcditatc,&  tuc  rcfcrt,an  vltimo  mo- 
ricnti  fada  fit  fdbftitutio,an  vcto  onv- 
nibuspoft  mortcmomiiium.Primo  ca 
fujCjuando  fubftitutio  in  totahxrcdi- 
tatc  fada  cft  vlttino  morienti^rcs  ciara 
videtur^vt  dicatur  inuiccm  fubftitut», 
ita  tenct  Bar.i.Titia,$.Scia  libcris ,  pcr 
iUum  tcx.ff.  dc  lcg.2 .  &  cft  communis 
opinio^vt  tcftatur  Bar.Soc.K  harrcdcs> 
J.cum  ita,fF.adTrcb.&  Soclu.nu.i  i. 
dicens  ab  canon  cflc  rcccdendu.Soc. 
iun.confM77.nu.i  i.&  fcq.Celf  Hu- 
go conn.^6.nu.d.Burfa.confi.5 1.  nu. 
^.voi.i.&  conimunitcr  tencridicitlaf. 
I.poteftjff.dc  vuig.communem  (\uo(\; 
<ficit  Parif.confi.4  j.n.i5.vol.2.  conf. 
j  I  .nu.^y.vol.^.coiifi.j^.co. Aim.Cra 
ue.confi.i  1  ^.nu.4.Parif.confi.72.  n. 
j^.li.j.Mandcl.confi.?  i.&  hanc  quo 
<]uecommuncm  dicit  oinnium  fnlam 
Gabricl  Roma.  com.  concluf  lib.  4. 
d.concluf.i  .num.8.Sfor.Odd.d.ar. 6, 
concl.5.&  ita  dccifum cflc  in  confilio 
Pcdcmgn.fatctur  dccif  Pcdcmona  i  o* 


n  u .  1 1 .  ratio,qu  ia  cx  quo  grauat u  r  vlri 
mo  dcccdcns  &  in  totaharrcditatc,  fa- 
tis  apparet  tcftatorcm  voluiffc  quod 
portioncs  carterorum  ad  eum  pcrueni 
rcnt,&  fic  quodeflcnt  inuiccm  fubfti- 
tuti,alias  non  poflct  rcftiiucrc.Scddtt 
bium  clt ,  qn  tcftator  indcfinitc  fecit 
mcntioncm  dc  h^rcditatc^vt  fi  diAum 
fit:Volo  hjrcditatcm  mcarcftitui,c6i 
tcr  tn  obtinuit  non  induda  reciproca 
fubititutionem .  itadicit  communcm 
opin.Soc.d  $.cum  ita.nu.i  8.  &  confil. 
176.nu.11.vbi  magis  communc  dicit. 

Dcclara  ctiam  pra*dida  conduiio» 
ncm,vt  rcciprocanon  iifi  inteliigati>r 
quoad  fidcicommiflum  >  fcd  cc  quoad 
vulgarcm  &  pupiiiarcra,  quar  fimilitcr 
indudx  ccnfcntur ,  &  harc  cft  magis 
cois  opi.vt  tcftaturRip.d  §  cumita,i>. 
21  .licct  contrarium  volucritDyn.  d.l. 
vcl  iingulis,quc  communitcr  rcproba 
ri  dtcicIaf.d.t.precibus,C.dc  impub. 
1 3    Secundocafu.quando  fada  cit  fub- 
ftitutio,poft  mortcm  omnium,vt  fi  in 
ftituto  Scio  &  Caio  dixerit^  poft  mor- 
tem  omnium  vcl  quandocunq,  deccfTc 
rint  ocSjfubftituo  tjlc.vcl  volo  ora bo- 
na  mca  perucnirc  ad  talcm :Dod.  miri 
ftcc  variant  vt  vix  conftarc  poslit  q  se* 
tcntia  magis  coinmunis  lit: Ange.  d.f. 
cuita,voluit  quodnon  dicatur  fada 
fubftituiio  reciproca  intcr  cos,  fcdaU 
tcro  dcflcicntc,fubftitutus  ftatim  ad- 
mitticur.&  lunc  dicic  c(Tc  communetn 
&  rcccpta  fcntcntiam  Rui.conft.  1 54. 
iiu.  I  o.iib.  j.Parif.confi.^o.uel  4  t.nu, 
26.uol.2.Cur.iu.confi.  1 1  .nu.2.&hac 
cflcmagiscommuncm  a  qua  in  iudica 
do&  confulcndo  non  fit  rcccdendu, 
&contrariam  fcntcntiam  communi- 
tcr  rcprobata  cflc  dicit  Alcx.conf1.91 . 
num.4.&  7.  uol.i.magis  coinmuncm 
plurcsadduccns  Burf  conf1.5x.nu.  ft. 
uol.  I  .Couar.c.  Rainut  ius,$.  8.  par.  a. 
nu.25.per  totumdcfubfti.  conft.  10. 
uerf.  non  obftat.  uol.  4.  &  confi.  94; 
uol,4.communcm  quoquc  dicic  Soc. 

conf. 
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^onRl.  94.voI.4.nu.  r  ^.Aim.Crauc.co 
lU.i6i.nu. 7.  &incffcftu  hancclTc  vc 
riorcm  dicitRuin.confi.  I J4.nu.  ro. 
Iib.2.&  iudicandofcquiturconfi.Pcdc 
mon.dccirio  nu.7.hancquoq;  vti  c6 
fnancm  &  vcriorcfcquuturZaf.in  fuo 
traft.fubfti.vltima  par.concl.6.  macis 
c6cm  dicit  Gibric.Roma.d.concIuf.i. 
ii.2o.RatiOj  quia  fidcicommifsuonu» 
eft,idcoq;vbi  cxprcfsciniudu  no  cft, 
ncq;  ncccsiitas  fuadci,non  dct  pfumi. 
•  Contrariam  partcm,quod  imd  in- 
ftiiui  ccnfeantur  iniiiccm  rcciproce 
rub4>itiiti  tcnct  Bar.1  quidam  rcft6,in 
fin.lf.dc  vulg.&  hancdicit  cfTe  cocm 
opi.&abca  in  iudicando  &  confulcn- 
tlonon  cfTcrcccdcndum  Cur.in  Apo- 
ftil.ad  AJcx.d.l.quidam,  &conf  i  56. 
nu.  i.conf  I  i  r.Parif  conf  4J.nu.  jj. 
Tol.2  qnos  rcfcrtOab.d  concl.  i  .n  19. 
tx  (^iddiccdum  in  tanra  d«fHcultatc  , 
vanctatc  opinionum  ?  Qirf  ftio  harc 
ardua  eft,qui.i  a  conicdhirata  mcntc  & 
voluntatc  tcftatorif  vidctur  pcndcrc 
▼trum  pluralttas  rcfolui  dcbcatin  lin- 
gularitatcs,&  altcro  ctiam  dcficicntc 
lubftjtutus  voccturin  partcmfidcic6- 
mi$fi,ncc  nc:Ego  ccrtc  hanc  Bar.  vlti- 
tnam  fcntcnri.im  arquiorcm  ccnfco.cu 
fidcicommifliim  hoctcndatin  fjuore 
inftitutoruni,fcihcet  vt  non  admitta- 
tur  fubftitutus  nifi  poft  mortcm  om- 
nium,fcd  cohf rcdcs.Scd  pnma  opinio 
tcxtibus  magis  nititur,  quar  &  rc  ucra 
magis  communis  cft.Quia  autcm  cuin 
Bar.tcncnt  multi  maximar  authoriia- 
tis  Doct.&  di<fti$  cius  plcrunquciblct 
inclfc  vcritas.diftinguctrcs  cafus. 

Prtmus  cft  ,  quando  omncs  poft 
^uorum  mortcm  fit  fubftitutio  funt 
^auati  ,  tunc  non  dicitur  indudum 
ndcicommiiTum  rcciprocum  ,  quia 
cnm  omncs  nntgrauati,&  fic  quilibct 
in  fua  portionc ,  non  potcft  dicircli- 
&am  ab  vltimo' moricntc  ,  &  harc 
conclulio  cft  cUrisfima  ,  &  pcromncs 
approbatur ,  vt  diat  Socin.  lun,  d»|« 
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cutnita,ntt.2l.Rip.nun(i.i5.Soc.con* 
fil. 59.volum  ;  .Dcc.l.pcnult.C.  dc  im 
pub.&  alijs  fubftitut.Alcx.confiI.92» 
voIum.j.Dida.Co uar.d.  c, Rai n u ti u i» 
5.8.  nu.  4. 

Sccunduf  cft,qaando  inftituti  funt 
talcs,quicx  vcrifimili  mcntc  dcfundi 
tcftantis  non  cxcludunt  fubftitutura, 
vt  funtextranci,&  tunc  nonccnfctur 
fadum  rcciprocum  fidcicommiffum, 
vtcftmagiscommunisopinio  ,  &  itt 
vidctur  ctiam  fuiflc  dc  mcntc  Bar.quc 
alij  omncs  fcquutur^vtaitSoc.Scnior 
d.^.  cum  ita^numc.  16.  &  Socin.  lun.  - 
ibi  numc.22.  vcriorcm  dicit  Rip.  ibi 
nume.27. 

Tcrtiu»  cafus  cft  ,  quando  illi  poft 
quorum  moricm  fii  fubftitutio  in  to- 
tum,funttalcs  qui  cx  vcrifimiU  mcntc 
&  voluntatctcftatoris  cxdudunt  fub- 
ftitutum,vtpotc  m.igis  dilcdi  a  tcftato 
rcrEtifto  cdfii  vidcntur  adinuiccfub- 
ftituti,&per  fidcicommiffum  vltimo 
moricnti  fubftitutio  fada.ita  voluit 
Bar.l.&  codici!lis,nu.5  .&  hoc  indubi-* 
tantcr  tcticnduni  dtcit  Soc.  Iiiniord, 
§  cum  ita.&  hanc  opinioncm  multum 
zquamcflcibid  faictur  Soc.  lun.  nii. 
24. &  coniil.  i^.qaidicit  cifc  commu-* 
ncm,aqua  in  iudicaudo  &  confulcndo 
non  cft  reccdcndum,vt  rcfcri  Parif  d. 
conftl.4^.numcr.  ^6.numcr.  24.  vbi 
dicit  quod  h^  fit  vcrior,  communior, 
&arquior,&  numcr. jj.ait  magtscongi 
muncin  ciTcopinioncm,Socin.  lunior 
confil.  r  So.nii.  1  1  .&  conlil.  i  51  num. 
4.volum.2,Burfa.confi.  5  x.nuiiic.8.& 
<]uod  ita  oinncs  tcncnt  dicit Cur.con-  . 
iil.  1 1.  numcr.  5.  Paiif.  coiifil.  42. 
numcr.i  j.& confi.4j.  numcr.y.con-  r 
f1l.44.num.  j^.volum.  2.  &  hanccife 
communcm  opinioncm  dicit  Socin. 
lun.cunfi.  1 5  I  .nu.^.vol. i.Sfori  Odd. 
d.  1  .q.concluf  j  .vcrf  rctcnta.  Sunt aii 
tcm  magis  dilc(5ii  liberi,quicxcludun€ 
ab  intcftato.  ita  dicit  cflc  commu- 
•ncm  opinioncm  Socin^d.^.  cum  ita, 
R   5  <}ucm 
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quem  rcfcrt  idcm  firmans  Parif.d.con 
(il.42.nu.2  8.dtcens  opin.Imo.  contra 
rium  tcncntiscommunitcr  rcprobari 
confi.^^.nu.i^. 

15  Ethanc  conclufioncm  intclligc  & 
dcdara,  c]uod  talis  pcrfbna  prafdilcda 
vcnit  non  pcr  rcfcrualioncm  lcgiiim^ 
Aicccsfionisjfcd  viriutcrcciproci  fidci 
commisfi.ita  ocs  tcncrc  indifFcrcntcr 
dicit  Parind.confiI.45.nu. 64.  Vtilitas 
jnaximacfl,  c],alicct  inftituti  fucccdat 
hoccafu  cohzrcdi  dcccdcnti  cxclufo 
fubftitutOjtamcn  nopoflfunt  quiccjua 
alicnarc  intcrca^vt  ad  fubflitutum  tota 
ha:rcditas  tandcm  pcrucniat^alias  fru- 
ftrarctur  voluntas  tcftatoris. 

14  Tcniusprincipaliscafus  cft,  qiita- 
lcs  poft quorum  mortcm  fada  cft  fub  • 
fto^non  funt  quidcm  inftituti^  fcd  tan 
tum  pofi ti  in  conditionc^  &  tunc  non 
ccnfentur  inuiccm  fubftituti,ita  tcnet 
omncs  d.l.Ccnturio,&  hanc  eftc  cocm 
opi.dicit  Parifc0nf.4i.nu.  67.vol.2.& 
dc  plano  proccdcrc  ait  Soc.iu.d.§.cum 
ita^n.io.attcnta  rationc^qua  magis  coi 
tcr  tcnctur^quod  fcilicetpofiti  in  con 
ditionc  non  funtrocati^itaq;  grauari 
non  posfintjVt  cft  gl.communitcr  ap- 
probata  LLucius^ft.dehxrcd.  infti.  dc 
quo  dixi  infra  $.fcq.&  quod  in  hbc  no 
inucnit  dincnticntcm  dicit  Sfor.  Odd. 
d.q.t.concl.i.  Stanicvero  contraria, 
quod  pofitiinconditione  fint  vocati 
non  tranfirctfincfirrupulo. 

Qmftto  LXII. 

s  y  M  M  ^  \i 

fHbjlones  comprehenfe  in  reciprocaftnt  et 
pre/Jk  vel  tacita^nu.  t .  Declara  n.2.&^. 
1  Varroctiam  an  fubftitutioncsco- 
v^prchcnfx  in  compcndiofa  fintcx 
prcflx  vcl  taciix?Rc/p.communis  &  rc 
ceptacft  fnia,quod  fint  cxprcflx  vcr- 
bisi;cncralibus,quia  fub  gcncraliiate 
vcrtorum  comprchcnduntur,fcd  taci- 
tc  fpccialiicr,quia  exprcfsc  vd  fpccificc 
noa  funtpcr  tcftatorcm  dedaratjr^  ita 


tcnct  gl.l.Lucius.ff.dc  vulg.&  quod  fit 
cois  opinio  tcftat  Rip.l.  1 .  flf*  dc  vulg. 
Alcx.confi.  1 1  nu.25.vol.} .  &  confil. 
5 1  .nu.i  {{.ibi.dicit  gl.d.l.Lnciu$,com- 
munitcr  cfTc  approbaiam,Natia  confi, 
34(>.nu.2.Communcm  quoquc  dicit 
Ant.Gomc.varia.rcfo.tom.  i  .c.  y.nu. 
3.&  iudicando fcquitur  confi.Cra^io. 
napoli.vt  tcftaturGnid.  Pap.dccif  52. 
nu.i  .Fcrn.Vafq.dc  fucccf.  progrcf. 
i8.nu.  f  i.Vndcctpupillaris  contcnta 
in  copcndiofa  matrc  cxcludit^ficut  cx- 
prcflTa  &  fpccifica  vi  dixi  ?.&  J.q.74. 

2  Intelligc  ramcn  hanc  conclufionc 
ccdcrc,nifi  fpccialiter  aliquis  cafusTub 
ftitutionis  cxprimcrclur,vt  in  pupilla 
ri  ztatc,vcl  poftca  qnandocunquc  de- 
ccfferitjquiatunc  fubftitutio,cuiusca- 
fus  cxprcfTus  cft,  diciiur  fpccialitcrcx 
prcfTajficut  fi  fola  cxprcffa  fuiffct,  cxte 
vcro  tacitx  dicuntur  omnino.  ita  tc 
nctBar.I.Lucius,n.i9.&cft  cois  opi. 
vttcftat  Sfor.Odd.d.trac.5.par.2.q.2. 

^  Quinimo  quandoq;  in  compcndio 
fa  continentur partim  tacitx  &  partim 
cxprcflx^quo  ad  cafus,nam  quo  ad  vcr 
ba  non  cft  dubium,vt  fi  in  compendio 
la  eflct  cxprcflus  vnus  cafus  vulgarisj 
alius  non^vcl  inftitutus  dcccsfit  in  vi 
ta  tcftatoris,dc quo  latc  infra,q.qi^o  fi 
niatur  compcndiofa.ita  tcncr  Ang.  c6 
fil.204.nu.i.hanc  dicit  cflccoemopi 
nioncm  Bcro.conf.i  i.num.^.  &  p.fic 
confi.  1  o2.nu.20.1i.2.Dcc.confi.  415. 
nu.9.&  confilium  Ang.non  habcre  c6 
tradidorc  dicit  Soc.lu.conf.  i  o5.n.i5, 
&  fcq.Ii.i.Sfor.Odd.trac.comp.par,  y, 

Qu^Iiio  LXIIL 

SVMMU\\jl, 

Mitites  fingularfpriuilegio  dhreGo  fubjiittte- 
re  etiam  pubert  poffknt.nu.  i . 

Quas  fubflitutiones  contineat  compeniiofa 
faCla  a  miiite  verbis  communibuStHM.Xi 

iM  matre  exiftente  in  mdtoJtu,j . 

Di- 


Liber.§.SubflItutIo.  2^3 


Dl^^um  cft  compcndiofam  aptam 
comprchcndcrc  omncs  aliasfub- 
AitutioncSffcd  quonia  &  rationcpcr- 
fonarum  &  vcrborum  quibus  concipi- 
tur  hatc  fubflitutio farpc  multuma;  va- 
riit :  Vidcndum  nunc  quibuscaiibus 
c«ntincatur  vclnonj&  hoc  opushic 
laborcfl^incoq;  inquircndo  intcrprc- 
tcsha^tcnus  mirificc  infudarunt.  Pri- 
mum  iiacjuc  dc  copcndiofa  a  miliic  fa- 
Aavidcbimus  quas  fubftitutionu  (pc- 
cics  complcdatur.  Dcindcdcpagano. 
I  £t  (cicndum  cft  militis  priuilcgium  in- 
flgnc  cffc  :  Namq;  licct  ncmo  harrcdi 
inftituto,  cjui  pcr  fc  ipfc  difponcrc  va- 
lct,  aditam  ab  co  harrcditatcm  pofl  ali- 
quod  tcmpus  vd  conditionc  dircdo 
aufcrrc^f :  ad  alium  dcferrc  cam  pofsit^ 
tamcn  militibus  fingulari  priuilcgio 
contra  rcguias  iuris  cois  ctiam  pnbcri 
dircdo  fubftitucrc  pcrmiffum  cft. 
j  Quprro  itaquc  quas  fubftitutionci 
comprarhcndat  compcndiofa  a  militc 
fada  vcrbis  coibus  ?  Rcfpon.  Diucrfar 
funt  intcrprctum  fcntctiar :  Nam  qui- 
dam  cxiftimant  compcndio(am  a  mili- 
tcfa(5tam  vcrbis  coibus  infra  pubcrra- 
tcm  valcrc  vt  pupillarcm ,  Portca  vcro 
vt  fidcicommiflariam ,  non  itcm  vt  di- 
redam  militarcm,hanc  fcntcntiam  am 

flcditar  Arcr.  &  tjuamplurcs  alij  in  d. 
CcAturio,&  cocm  c(fc  opinion6  affc- 
ucratFcrnand.  Vafqui.  dc  fucccf.pro- 
grcf.Iib.2.$.  iS.  nu.dj.  Quiamilesin 
dubio  prarfumitur  vti  vcUc  iurc  com* 
muni  non  priuilcgio. 

Scd  contrarium,(]uod  imdcompcn 
diofa  hda  a  militc  vcrbis  communib. 
poft  pubcrtatcm  valcai  iurc  dircdx 
militaris^,ac  Ci  ficrct  vcrbis  dirc^lis,  tc- 
nct  Bart.d.  I.Ccnturio,  nu.  1 2.  &  hanc 
dicit  c(fc  magis  cocm  opinioncm  ibi 
Soci.iun.nu.i  I  .Rip.num.dy.  Galiau. 
11U.14P.  Cornc.d.I.prccibus,  num.i^. 
Anto.Fumc.in  trac.fubftitut.num.8 1, 
&crcbriori  calculo  approbatam  dicit 
Corraf.d.l.prccibus^  num. /4.  Polit.io 


trac.compend.num.is.  Didac.Couar. 
d.c.R*ynutius,$.p.nu.i^.Zali.in  trac. 
compcnd.  num.io.  Fcrnand.  Vafqui. 
citato  locoqui  vt  patetcx  hisdccipi- 
tur  ,  dum  contrariam  partem  commu- 
nem  affcrit  Anion.Gomcz.  rariar.  rc- 
(blut.Tom.  i.cap.7.  num.6,  vcrffc- 
cundo.  SfortiaOddo  trad.compcnd. 
partic.5.arti.2.  Rubr.dccompcnd.  fa- 
daamilitc,&  hzc  opinio  vcrior  cft 
&  fcquenda  :  Nam  in  dubio  fubfti- 
tutio  potius  accipicnda  cft  in  fcnfu 
diredo  ,  quam  obliquo  ,  &  milcs  in 
dubio  iurc  militari  tcftari  voluiife 
prxfumitur. 
3  £t  harc  conclufio  quidcm  procedit 
matrc  iam  mortua,vcI  non  exiftcntc: 
Quid  antcm  fi  mater  fit  in  medio  ? 
Rc{pond.  quod  ante  pubcrtatcm  con- 
tincat  pupillarem  j  &  fi  moritur  fi- 
lius  intra  pupillaria ,  fubftitutus  capic 
omnia  bona  cx  pupillari ,  &  patris  & 
filij  cxclula  matrc.  Quia  cft  cxprcfTa 
vcrbis  gcncralibus  quar  raatrcm  cx- 
cludit.vt  dixi  fupra  q.  jo.  &  in  hoc  no 
cft  difcordia  vt  dicit  Zafi.  trad.  com- 
pcnd.  vcrf.  quid  autem  fi  matcr .  Poft 
pubcrtatcm  vcro  valdc  controucrfum 
fuit,  &  quoc  capita  tot  fcnfus  .  Scd 
obtinuit  quod  compcndiofa  obhqua- 
tur  &  trahiiur  ad  hdcicommilTariam 
fauorc  matri-s  ,  &  fic  matcr  in  bonis 
pcr  filium  rehdis  fucccderct ,  fcd  fub- 
ftitutus  bona  tcftaioris  pcicrct  a  ma- 
treiurc  fideieommifsi .  ica  traditBart. 
d.  I.Ccnturio ,  num.  duodccimo,  poft 
glof  l.prccibuSjVcrb.fidcicommifsi,  & 
lequuntur  hanc  (cntcntiam  Dodorcs 
communiter,  vttcftaturSocin.  Scnior 
ibid.  I.Ccnturio  j  num.td.  vcrf  quin- 
tus  cafus ,  qucm  rcfcrt  Galiau.  ibi  nu- 
mc.  2  46.Sebartian.  Sapia.d.  I.prccibus, 
num.  &  hancdicit  tcncndam  Alcxan. 
d.  I.  Centurioj  tanquam  paucioribus 
fpinis  rcfcrtam,  &  quodfit  commu- 
nis  opinio  tcftatur  Zafi.  in  tradat. 
compcnd.d.  vcrf.quid  fi  matcr.  Didac. 

R    4  Couar. 
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Couar.d.^.9  n.i^.&  omncs  alijfupra 
in  primo  cafu  allegati,Sfor.Odd.vbi  fu 
pra arx.  x.facinnt qua;  dixi  infra  q.  (][ua 
do  vcrbis  dirc6:is. 

Sluas litbWtutiontt  tomf/rfhendat compindioL 
Ja  d  mtiite  •ptrbis  obliqHis  JttGa, 

Vxro  qualiccr  va^eat  compcndio- 
^^'^^fa  fada  a  militc  vcrbis  obliquis? 
Rcfp.  tpcompcndioCi  tifbi  pcr  verba 
mcrcobliqua,vc  quandocunque  filius 
mcus  dcccflcritjrogovc  rcflituat  hctrc 
ditatcm  CaiOjcAomni  cemporc  fidct 
commiflorij^uon  contincns  vulgarcm 
aut  pupillarcm  fubftoncm^iuc  matcr 
viuac  Ijuc mortua  lic.ita  ccnct  Bar. d.l. 
Ccncurio^nu.i  omniumconfcnfu 
rcccptum  cffc  dicic  Soc.ibi.nu.  2 1 .  Gu 
licl  ljcnc.&:  Ruinutius,in  compendio-' 
ij,nu.42.coraniuncm  &nemincmdu 
bitarcfatcturPolit.traftjccHnp.nu.2i, 
Dida.Coua.d.c.Rainutiu&^$.9.nu.  14« 
&  quod  hafc  concLiilio  cenctur  abom* 
nibus  aflcrit  Fcrna.Vafq.de  rucccr.pro 
grcf.$.  1 8.n.d8Ji.2.Sfor.04d.  d.  pax» 

QHAHio  LXV. 

syM  M^J^l^. 
Qms fiihftontmfpeciescontmeat  cmpendiofi 
yerbis  direfhs  d  milite  frila.  Si  mater  non 
efl inmedioynii,  i,&ft  eflinmedio^nu.i^ 

I  /^Varroquas  fubftituiionu  fpecies 
V^comprchcndat  compcdiofa  fafta 
imilitc  vcrbis  raercdircdtis?Rc(p.9»fi 
snater  non  cft  in  racdio,  compcndioia 
fcxfta  a  militc  vcrbis  dirc^lis,  omni  ccm 
porcralct  iuredirccto,antcaditam  har 
rcduatcin  vt,vulgaris,anic  pubcrtatcm 
▼tpupilUriSjpolVca  fcmpcr  vt  dtreda 
fcuUtaiis^ncc  ublit^uatur^id  cft  aq  tia.- 


hiturad  fideicommi(fariam.Idedq;(ub 
ftitutus  capitbona  tcftatoris  cum  fru 
^bus  in  Harrcditatc  inuencis  iurc  dirc 
^o  propriaauthoritate.  tta  concludit 
Bar.d.l.Ccnturio^vbi  tex.cft  n.7.&  (e- 
quuturDod.c6itcr.vt  teftatur  Dida, 
Couar.d.c  Rainutius,^.9.nu.^. &  oct 
ftatim  allc-gadi.Sin  matcr  fic  in  mcdio 
in  maxima  controucrfla  cftiNamq;  gK 
in  d.l.Ccnturio  &  d.l.prccibus,Azc>in 
rumma,&  ocs  anti^  anie  tepora  Dar.te 
nucrut  &  plcriq^  ahi  poft  Bir.  amplcxi 
sut,<jc6pcdiofa  faf^ia  vcrbis  dircftis,  ^ 
obliquatur  fauorc  matris  poft  puberca 
tc,vc  tcftatur  Imo.&:  Galia.d.I.Ccncu- 
rio,nu.252.&  quod  ante  tepora  Bar* 
haic  fuit  c6isfatctur  ibid.  AIcx.&  Pauh 
dc  Caftr.  d.  l.  Ccnturio.&  magis  cocm 
nuncupat  Corn.d.Kprccibus.n.7  8.  U. 
kanc  opi.hodic  et  eocm  cfle  dicic  Soc. 
d.I.Ccturio.  coL^.in  prin.Bar.vero  dw 
I.Ccnturio^n.  i  a.han  c  opinionc  dam- 
nauic  condudcns^quod  valcac  (cmper 
iurc  dircfto  noobftancc  raacrc.&  Barw 
(cquiiturocs  Doc.vc  tcftatur  Alcx.nu^ 
5  a.Iaf.nu.i  6.Rip.n.6^?.Galia.n.  2J2.. 
cocm  quoquc  dicit  laf  d.I  .prccibus,  n. 
p.Dcc.n.  1 5.Cur.n.  j9.P0Kc.in  tradr. 
comp.nu.2o.  Zaf.mi.  lo.Fumc.tra&ai 
comp.cadcm  hodic  magis  cocm  aflcrie 
Sapia.d.I.prccib.Corraf  Cag.n.r^^.Li 
fc.d.LC«urio,Did.Cou.d.§.p.nu  6.lc 
♦j»  ifta  fma  f«  vcri.«fima,&  magis  coi» 
nouisnfnedicitFcrR'.Vafq.d  $.r8.ia  fi« 
Sfor.Odd.d.par.^.arc.j.cx g;bus  patct 
Corn  &  Soc.qui  anciquorum  fenccntj 
hodie  magis  cocm  affcrunc  dcccpto» 
eflcj&  a  Bar.opinionc^quc  pcr  tcx.d.K 
Ccnturio  probatur  rcccdedu  non  cft., 

Qtumo  LXVL 

»yfn  hce priuilegiwn  dhrc&o lubdkueniicem 
petat  milittbus  noflritemporis^ 

IVxta  pracdida  quacro,an  hoc  pri- 
uilcgium  dircdofubftitucndicom-» 
pctai  miiitibus  OQftri  tcmporis  l  Rc-« 


I 


Llber.^.SubUitutio 


I  *  i  i 

/pond.Varij  uaria  dixerunt:Tu  dic  bre 
,uiter  didinguencio  duos  cafusput  mHi 
.lci  noftri  tcmporis  repcrtuntur  in  cx- 
pedicione^  &  tunc  ficutantiquimilitcs 
saudcnt  hoc  priuilcgio  ^  quia  milites 
luntj  d  dcconfuctudinehodie  abfque 
illis  /ulcmnicatibus  pro  militibus  habc- 
tur.ita  icnct  Alcx.d.l.  Ccnturio  ,  &  fc» 
quuntur  alij>vt  tcflatur  ibi  Soc.  iun.n. 
77.2.par.&  coem  dicit  opi.  Bertrand. 
conf.  1 5J  6.  li.5  .&  Qcsadmittcrc  fatetur 
Sfor.Odd.d.trad.comp,par.5.£oI.  90. 

Aut  no  funt  in  cxpcditiouc>  &  tuc  n 
funt  talcs  militesjqui  crcantur  folcnni- 
tcr  iicut  alij  miliccsantiqui^vt  funt  mi 
litcs  ordinisS.IohanniSj&  ifti  cjuoquc 
gaudcnt  hoc  priuilcgio^  qu  ia  crcantuE 
cum  cifdcm  vcl  maioribus  /blcnnitati* 
bus  ct  (liematc  S.crucis.  ita  tcnct  Bar. 
d.I.i.&:  dc  his  non  dubitandum  dicit 
Polit.d.trad^.9.Sin  aijt  funt  alij  mili- 
tes  noibicnnitcrcrcaUj  &  tuc  fi  nome 
faltcm  habcut  vcldignitatcm.vt  cquL- 
tcsauratij  &  hi  minimc  gaudcntnoc 
priuilcgio,quia  ccflac  ratio  priuilcgij  in 
cis^fiquuicm  armis  non  incumbunt.ita 
tcnctCyn.I.i.C.dc  iur.&  Facti  ignor.fic 
hanc  cocm  cile  opin.  dicit  Soun.  d.  k 
Ccnturio.  numc.  76.  Aretin.  §.  planc, 
numcr.fi.iuAit.  demilit.  tciibam.  Bcr> 
tran.confi.196.l1b.    Dcc.  Rub.C.dc 
milit.  tcilam.CUiaiLd.LCencur.Qu.y. 
2    Scd-  a  calcs  fuBt  qui  rcuera  incubunc 
armisj&  (lipcndium  accipiunt  {lantci 
paratipro  defcntioncRcip.vcI  domini 
luijvariatum  fuit:na  cxifliinarunt  ple« 
riq;  his  et  non  compctcrc  hoc  priudc- 
gium.&  hanc  fniam  cocm  ciTcattcflan 
tur  Arct.d.$.pIauc,Rip.d.  L  Ccniuriow. 
a.p.Qzzar.Rubr.  inftit.  de  mUit.  tcfla. 
ii«4.$for.OJd.d.trad.par.5.q.  j.  prc- 
inirj  .concl.5  .Scd  contrarium  iudican 
do  rcquiturCapcLTholoCdGciCi^i.n. 
4.&  fciudicioobtinuiiTe  dicit  Za£  dc 
c6peo.mcrab.j.&  hxc  fcqucada  c(l> 
cum  cadcmfit  ratiu  in  utrisq;  quo  ca- 
£i  CQCm  Umicaat  oiimcs  fupradidi. 


^6s 


Qu^fiio  LXVII 

sy  MhA^f^ir  M. 
^hoeprmlUgiKmconi^tat  UodoTibusl^x 
aduocatis. 

QVarroite,  anhoc  priuilcgiu  dirc^Vo 
^fub/^itucudi  cxtcdatur  adDodores , 
<j  militarc  quoqiic  dicuntur?Dic  ut  di ' 
xi      tcftamctu de  priuilcgijs  militu* 

Qtijiftio  LXVIII.  [  i 

syMM^f(jyM.  j 

%An  ckricts  competat  hot  priuilegium.  * 

QVarro  ,  numquid  ctiam  Clericis 
,  compctat  hocpriuiicgium?  Dixt 
d^.tcftamcntum  prinia  diuifiouc. 

QuAjlio  LXIX. 

.Anhocprmlegiu  cdpetat  TrincipibuSjl^e^k^ 

QVa?ro,an  hocpriuilcgium  copetat 
,  Principibus,rcgibu$ ,  Ducibus^ 
Marchionibu5?Dixi  dj.tcftamcntum* 

Qn.ilffo  LXX. 

SrMM^I^iyM.         '  '  - 
.An  hoc  prruilegium  competat  tefiarai  ad  piMi 
caufas  pagano.. 

QVidinpaganotcft.mtead  pias  cau 
foSjAn  posfit  dircdo  copcndio-i 
£:fubftitucrc?DLxid.  tcftamcotuna*. 

Qmpo  LXXL 

SyMM^4  BJU. 
Conipendieja  a  pagano  yerbisdfreWsgneoti 
neat  pMlgarem.pupiUaremJtcm  fidcicommf 
fartamjiu.  1. 

puptUareni  eontineat yetiam  fi  in  re  certm 
fa^afuji%,2, 

tompendiofa  eontineat  pupiHarem  ,fidi-^ 
iJHni  fii  Quandocunt^  nti.  i . 
Compendi  oja  an  pcfi  pubcrtatem  udeai  iurt 
fideicotamijsi  controHCitiiHr.nu.^,  &  affis^ 
matiuamagis  communtter  receptaifi.  sAmr- 
pliatur  etiam  tjuando  fa£ia  e^iper>nba  & 
teSAnon  ctuiiiajm.y 

iimi. 
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llmitatHr  in  codiciUis,nitwj5, 
i>eclaratur  quandofaSlae/l  cum  tadta  dinu- 

meracione  dtatum  nu.  7. 
Vtmaiur  quando  fa^a  eflfme  dittumeratio^ 

ne  etatum^u.^. 

Limitaturquandofa6laefl  cum  yerbo  Cmihi) 
num,^, 

Limitatur  quando frHa  efl  puberi  >el  extra- 
necnum,  i  o.  _ 

'  ^^Vnc  4c  pagan<xQuarro  itaquc,c6 
^^pcndiofafadaapagano  pervcrba 
dircda  quas  fubftitutioncs  comprchc- 
dai?Rcrp.quod  vulgarc  cjuin  contincat 
imcharrcditarcmaditam  non  cft  du- 
bium^vt  tcDcntoes  allcp.iti  s  q.  6r.  & 
cocm  artcrit  Apoftil.ad  Dcc.d.l.prfci- 
bus,Iit.K.  diccnsfibipbccrc,  quia  fi 
rcrbafiintdircdajfatis  important  ctia 
vulgarcm:fi  vcro  funtcommunia,  con 
turrit  mcns  tcftatoris,ncc  vcrba  rcpu- 
gnant.  Quoad  pupiliarcm  cois  cuoq; 
cft  conclulio^quod  valct  antc  pubcrta 
tcm  vt  pupillaris.ita  rcnct  glo  d.  I.  Ccn 
turio.Scibi  laf.dicithaccflccocm  opi. 
nu.2p.&  omncs  ftatim  allcgandi. 

a     El  quidcm  dcplano  proccdit,qn  fub 
ftitatio  fafta  cft  in  harrcditatc,  fcd  dn- 
bium  qn  in  rc  ccrta  tantum  fa^la  fuic 
compcndiofa,  &tuncdiftingucndum 
cft.Aut.n.compcndiofi  fit  pcr  vcrba  di 
rcda  ciuilia ,  vt  fi  teftator  fubftituat 
hoc  modo:quandocunq;  filius  mcus  dc 
ccdat^talis  fit  h^rcs  in  tali  domo  vcl  ta 
li  pofrcsfioHc,valcbit  J.pubcrtatcm  ,  fi 
lilius  moriatur  vt  pupillaris,&  fubftitu 
tus  co  cafu  non  tantum  rcm  illam  ,  fcd 
ctiain  omriia  bona  impubcris  capit  ita 
tcnetBar.d.l.Ccncurio,  nu.i8.  &cum 
coquafiomncstranfcunc,  vticftatur 
Soc.ian.ibinu.252.Arct.col.  10.  Ga- 
iiau.nu.i  i8.Alcx,conf,4y.vol.r. 
i  Aut  compcndiofa  in  rc  ccrta  fafta  p 
vcrba  dircda  non  ciuilia,vt  fi  didii  fit, 
capiat  talcni  fundum,&  tunc  non  trahc 
turad  pirpUIarcm  ,  fcd  crit  parricularc 
lcgatumiaduni  fub  condicionc  mortis 


inftitiiti.itatraditBart.d.  I.  Ccnturid, 
&  cum  Bar.tranfcunt  ibi  &  vbiquc  Db 
^orcs.vt  tcftarurSoc.iun.ibi  na.  2  jtf. 
Galiau.n.  j  2   Alcx.cof.^^.vol.  i  .Coi, 
conf.94.conf.  47.  vol.r.  Quia  non  rc- 
fcrtin  particulari  legato  an  apponan- 
tur  vcrba  dircda  ucl  obliqna  ,  abfq;  co 
(h^rcs  fit)  qui  poftunt  rcdc  intclligi 
in  fcnfiim  parricuUris  Icg4ri. 
3   Scd  quar^o,quid  fi  diftum  rucrit,qua- 
docunqucfinc  filijs  dcccfTcrit,  nuquid 
in  compcndiofa  pcr  vcrba  dircda  cor»^ 
tlnebiturpupillaris  ?Rcfp.  dnbitatum 
fuit,&in  trcs  opinioncs  haec  contro- 
«erfia  dcdufta,fcd  obtinuit  Bar.  opin. 
d.LCcnturio,n.  f  7.  volcntispupillarc 
coprchcndi  tpc  fuo,cii  ouo  Doc.coiter 
tranfcunt,ut  tcftatur  Alcir.Arct  col.p., 
vcrf.confcqucntcr.Soc.ibi  n.  127.  qui 
n.i2p.cam  vcrisfimam  nuncupat,nu. 
50 &  fcq.  &  magiscocm  attcftatur 
Paul.dc Caftr.l.pcib.n. i  ^.Fiilg.n.  1 7. 
Stor.Odd.d. trac.par. 5.  dc copcnd.  fa- 
ftaa  pagano  pcr  verba  dircfta.Art.  i. 

Porroquoadfidcicomiftariam  no-i 
dus  difficillimus  cft ,  an  compcndiofa 
fada  a  pagano,quar  a  principio  fuit  di- 
rcda  pupilIjris,poIl  annos  pubcrtarif i 
obliquetur,vt  fi  tcftator  inftituat  filVii 
iinpubcrcm,&  ica  fubftituat ,  quando 
cunq.-filius moritur ,  Titius  fit  hrrcs  , 
ycl  hjrrcdcm  fubftituo  ,  quc  cafu  filio 
in  pupillari  dcccdcntc  fiibftitutum  qui 
dcm  ex  pupillari  admitri  no  cft  dubiu,- 
Scd  an  poft  pubcrtatcm  euancfcat , 
vcl  iiircGbliquo,rfidcicommisfi  fubfti 
ncatur,variarHnt  intcrprctcs.  Na  glof 
fariuris  ciuilis  &Canonicr  in  d.l.pr«ci 
bus,&  d.c.Rainurius  uolunt  compcn- 
diofam  cxpirarc,ita  ut  filiopoft  pubcr" 
tatcm  dcccdcntcfubftituius  nihil  haii^ 
bcat.&hanc  fniam  omncs  antiquifc-' 
cati  funt  ufq;  ad  tcmpora  lo.  Andr.  vt 
tcftatur  Alcx.hartc  diccns  hodicfniam 
communcmcflcd.l.Caiturio,  numcr. 
70.  lafon  numcr.  2  9.&  numc.^2.<jui 
protcftatur  fc  cam  pcrpctuo  tcntunini 

Calia  u. 


Calbu.n.itfi.AIcwt.n.^o.Rip.na.tfp. 
GuIicI.Bcncd.traft.compcnd.  nu.  ji. 
Zai^n.27.C6cm  quoqjdicic  laf.  Dcc. 
Cbrraf  n.j2.&Cur.n.54.Anton.  Fu- 
inc.d.tra<a.n.77.Parir.conr.5  4  n.  27. 
▼oI.}.Guid.Pap.dccif.5j4.Dida.Cou. 
c.Rainut.$.9.n.  i  5.  Cocm  quoq;  dicit 
lo.Fran.d.l.Ccnturio,  in  compcn.  nu. 
ao.Io.Baptift.Cacciolup.d.1.  prccib.  n. 
>7.Vbi  dicithuc  Art.indigerc  dccifio 
nc  carfaria.  Gomcz.varia.rcfoI.Tom.i. 
cap.7.nu.4.&  ibi  Ema.Soar.  addit.  nu. 
a.dicitfrcqucntius  rcccptam  cffe^licct 
alitcr  fcntiat,&  quod  h^c  opinio  a  tcm 
porc  Alcx.fuit  ,  &  adhuc  cft  cois  dicij 
Apoftil.ad  Dcc.d.I.pra:cibus,Iit.M.Po 
lit.trac.compcn.n.2i.Fcr.Vafqui.  no- 
uisfimc  de  fucccf  progrcf  1 8.nu.-/6, 
Sfor.Odd.qui  quamplurcs  alios  dccoi 
attcftantcs adducit  fuprad.  loco,fub- 
dcns  adco  ab  omnibus  cxclamari  cocm 
▼t  naufcam  pariat  rcccnfcrcomncs. 
.  Contrariam  vcro  partciJi,quod  ctia 
poft  pubcrtatcm  valcat  iurc  hdcicom- 
misfi  tcnct  lo.Andr.c.  fipatcr,  dctc- 
ftam.ind.&fcquunturcoitcr  Canoni 
ftf  vt  tcftjt  Bal.I.cx  tribus,C  dc  inofK 
tcfta.&  <j»  cam  fcquuntur  plcriq;  Mo- 
dcrnorum  dicit  Dcc.d.I.prarcib.  num. 
i7i>ancc6cmappcUat&  fcquividctur 
Cur.iun.ibin.5o.&  cj>  hancpartc com 

munitcrfcquunturCanonift^tcftatur 
lacob.  dcBut.  d.c.Rainut.&  quodin 
pradica  fcruatur  Florcntiar,Anto.Go- 
mcz.d.c/.n.^.qui  fubditcam  cflc  vcrif 
fima  in  pundlo  iuris,&  quod  cam  fcm 
pcr  fccutus  fit.hanc  quoq;  ^quiorcm  di 
cit  Dcc.d  Ioco,Galiau.d.I.Ccnturio,n. 
207.&  nu.zpr.dicitquodab  haciudi 
cando  &  confulcndo  non  fic  rcccdcn- 
dum.&  hancindiftindceftcDoc.cora 
fnuncm  opi.ancritBcro,  confi*  12?. 
nu.8.1ib.i.&  indiftinftc arquiore  fatc 
tur  Ema.Soar.addit.adGomci.d.cap. 
7.nu.2.stquisfimamclicit  Fcrnan.Vaf- 
qui.d.^.  1 8 .  nu.  lo^.Zaf  d.trad.c6pcfi. 
ditcns  cjuod  quocunqjic  vcrtas,qucm 


Llber.§,Subftitiido.    '  257 


cunq;  qu^ras  angulu.fi  vcritak  tibi  co» 
di  cft,finc  acccptationc  ^fbnaru  cogc-- 
ris  reciperc  hanc  opi.Apoft.id  Dcc.d, 
l.praEcib.Iit.M.Quia  conformis  mcnti 
tcftantis&ciusmadatis  cxplcndisma- 
gis  acc6modata,ncc  vcrba  rcpugnant, 
fcd  potius  iuuant,^a  cu  fint  dircfta  te 
duntadauccndum&cnixam  volunu 
tcm  ottcndunt,&  ficnon  dcbent  mi- 
nus,  fcd  potius  plus  opcrori  qua  obli- 
<)aa,quod  &  mihi  vidctur,cum  ct  fidci 
c6miirarius  hf  rcs  fit,dixi  s.$.h«rcditaa 
q.p.nccomncstcftatorcsomnium  vcr 
boru  uimintcUigunt.Scd  tn  prima  ma 
gis  cois  cft ,  vt  cx  authoritatibus  fi  nu- 
mcrctur  facilcapparct,&  fatctur  Vafq. 
&  Soar.fupra  d.locis,  habct  tn  quaplu- 
rcs  rcftriftioncs  &  limitationcs, adco 
▼tvix  cftcposfit,quin  cafus  cucnicns 
n6  comprchcndatur  fubaliqua  illarii 
limitationum  ,  &ficfccunda  opinio 
Ioan.Andr.Iicct  minus  communis^fr»- 
qucntiustamcn  locumhabcat. 

5  Hancctconclufioncm  nonnullicxte 
duntvtproccdat,  non  modoqii  fa&« 
cft  pcr  vcrba  dircda  ciuilia  ,  fcd  ct  qfi 
pcr  vcrba  dirc<fta  non  ciuilia.ita  loqui. 
tur  Salicct.d.I.prccib.&  Doc.c6itcr  du 
Bar.concordiam  rcprobant,  ficut  a  nc- 
minc  rcccptam  fatctur  Vafqui.d.^.  1  8. 
nu.77.ScdBar.dogma  a«]uius  cftedv' 
cit  Ang.d.I.prccibus,nu.2o. 

6  Sciascrgoimprimis,  quodiftacom- 
munisconclufiononproccditqn  fub- 
ftitutio  fada  cft  in  codiciIIis,quia  fcm- 
pcr obliqua cft  ct  j.pupillarcm  artate , 
&  noncuanefcitpoftpubcrtatcm.tex. 
l.Sca:uoIa,tf.  ad  Trcbcl.  ibi  gl.  &  c6iter 
Doc.vtaitAnto.Gomcx.d.c.7.n.4.ma 
gis c6cm  dicit Cacciolup.n.^o.d.l.  pre 
cibus,&  itaiudicatum  in  Dclphin.  dc- 
cif.i^.ii.i.uclfiinicfto  effct  appolita 
claufula  codicillaris ,  vcl  xquipoUcns  , 
xjuia  tunccompcndiofa prjdifta  in  cafi 
bus,  quibus  cxpirarcfolctpcraducn- 
tum  pubcrtatis ,  &  nullo  modo  valerc 
iurc  fidcicommisfi  :  tamcn  proptcr 


268  Micliaells  Crafsi  Sententlarum 


Jidam  daufulam  valcbitpofl  pubcrta 
tcm  iurc  fidcicommisfijicct  anrc  valuc 
rit  iurcdirc6i.ita  tcnct  Bal.l  vcrbisci- 
uilibus,ft'.  dc  vulg.  &  fcqnunrur  coitcr 
Doc.vt  ttftatur  Bapttft.Cacctolup.d.l» 
prccib.nu.5 )  &  ibiSapia.n.  67.  PariC 
conr.(7^.n.i  i.vol.  i.Dccd.I.prccib.n. 
ly.in  fi.diccns  quodhoccafu  fccunclir 
omncs  habcclocuopinio  lo.Andr.A- 
lcx.conT.zot.nu,  1  ^.vol.  6,  &pUiribus 
authoritatib.  comprobat  Sfort.  Oddo 
d.Ioco.hmit.^.Opcracur  n.di<^a  claufu 
lapcrindcac  fi  di&afubflitutio  tuc  fa- 
dfcc  in  codiciflis^in  cafu  quo  illc  dc 
ccdcrct  poft  pubcrtatcm,t|uo  cafu  dirc 
&o  non  valuiiTct ,  &  tantum  valcrepo 
tuiffct  in  vimobliqu^.  .  ' 

Itcmfcias  quod  di^cois  condulio 

£ccdif,t^n  copcndiofaa  pagano  pvcr 
idirc^fa^fuitimpuDcti  (incdinu 
mcracionc  ytatu.ita  magis  coiter  pro 
bari  dicitCacciol  d.l  prccib.n.4^  .Se- 
cu5  vcro  (^n  compcndioCi  fa^  a  psga- 
no  cii  dinumcrationc  cxprcffa  xtatum, 
puta  quandocijc];  dcccm.'rit  in  pupilla 
rijfiucpoft.naq/ualct  intra  tcpora  pu- 
pillaris  arcatis  iurcdiredo,  poflca  vcro 
iurcfidcicommisri.&  cofcquctcr  obli- 
quaturjqujfi  tuncno  fitvnafubllu  tm 
(cdplurcSj&  fcquitur  Bar.&  Doc.co- 
munitcr  d.l.Ccturio,vt  tcftatur  lo.  Ba 
pti(l.d.l.pcibus,n.  47.&  ncmincdifirrc 
parc  dicit  Ang.ibi , cocm  quoquc  dicit 
&  quod  ocs  itacoucniut  Vafq.d.$.  i  S, 
n.7;}.Sfort  Odd.trac.copend.liini.  j^. 
r  Sccundo(cias,quodinac6isopi.rc- 
Aringcnda  cft ,  qii  compcndiofa  fa6ta 
cft  abfq;cxprcfla  dinumcrationc  jtatu, 
tn  cum  vcrbo  quandocunq;,  &confc 
qucntcr  cuquadjin  tacita  dinumcra- 
tionc  a:tatii,quiatuncquoq;  valet  in- 
tra  pupillarcm  actatcm  lurc  dircfto,  & 
poflca  pcnitus  cuancfcit.hanc  opinio- 
Bcm  tcnct  Alcx.d.l.  Ccnturio.nu.  66* 
&  ibi  communcindicitRip.num. 74.11 
cctipfcconcrariam  cum  nonnullis  ic- 
Acat.Communcm  quoq,  nuncupati]a 


ptift  Cacciolup  d.l.prccibus,nu.4f  •  ^ 
S  Tertio  fcias,quod  illacois  condufi» 
rcflringcndi  e(r,vt  non  ^ccdat,  qn  c« 
f>cndiofa  fubflicutio  fafta  linc  cxprcfT* 
dinumcracione^tatu,fcdadie6^a  di€ki9 
ncCqncunq;  )&conditionefi  finclibc 
ris  dccefrcrit,quia  «talct  y.piipillarc  f  tt 
iciuredircfto  ,  poflca  fit  (idciconrifTt- 
ria.ita  voluit  Ang.d.l.  pcib.  quccoitcr 
fct^tur.vr  tcflat  Zaf.in  trac.cop  d  vcrfl 
quid  aat  fi  tcf^ator.  Cocm  dicj^r  Sapia* 
d.l.prccibus,nu.8  7  &  licct  Cacdol.vi-; 
dcaturcorrarium  uoluiffc  cf^  ambo  iuii 
^non  «quipollc-nt  cxprcflar  dinume» 
rationi  ^taru.tn  ipfc  facctur  hoc  coitcf 
improbari.ideaflcrit  Fcr.Vafq  d.§.  18- 
n.7  j.fubdcns  hanc  fnxAm  Ang.  vcrif- 
limam  cfrc,qiia  (cqticdain  iudicarc.  Na 
conditio  ifVa  ofleditclarc  voltitatc  tcflt 
toris,ip  no  ira  J.  fcd  pofl  pubcrtatc ct 
ualcre  dcbcat  fiibfliiutio,  fiquide  verifi 
milc  c  pocius  de  libcris  nafcituris  pofl 
pubcrcaccm,  quam  in  pupillari  ztate 
eum  cogitaffe. 
^  Quarto  fcias  ,  cois  conclufio  noii 
jpCLdit,qn  fubftitutio  fadacfl  cuvcr- 
bo(inihi)putaqncunq;dcccfrcrit ,  Ti- 
tius  mihi  hf  res  cfto.  ita  tcncc  BaL  d.l. 
prccib.n.^  j  &  hac  dicit  ibi  cocm  opi, 
Cjgn.nu.2  I  I.&  ucriiftmam dicit  Laf. 
d.l.Ccntur.n.  zo.quafi  tuc  apparcat  de 
tcflatoris  volutatc,  qd^tuc  fidcicomif- 
faric  uolucrit  fiibflitucrc,funt  tii  ^plii 
rcs  jiriu  ^batcs ,  quoru  opi.  vcrior  \  i, 
10  Q^inco  fcias  cocm  rcib  ingi  vt  nd 
proccdat,qn  compcndiofa  fadta  cfl  pa 
Dcri,ucl  cxtranco  uel  irrpubcri,non  in 
ptace  ,  id  c(\  pcrfonar  cui  pupiilariter 
fjbfbitui  no  p6c,quiafcinpcr  ujlct  iu- 
reobiiquo,&  non  cuanefcit  pcr  pubcr 
tatcm  fiucfucric  fa<^cucxprclla  dinu 
mcrationcactatum,fiucnon.  ita  tcnuic 
Bal.I.ex  tribus.ff.  ad  Trcbcl.  &  fcquun^ 
turDoc.coitcT  ut  tcflatur  Bapfifl.  Cac 
ciol.d.l.prarcib.n.5  itfubdcns  gl.inf^it. 
dc  fubfbii.^.cxtranco  coiter  non  tcnc- 
ri  .idcm  £rmat  Zaf.  d .  uac.  copen .  vcrfi; 

quid 
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quid  aut  fi  tcflator,licct  alitcr  fcntiat. 
&:hanc  dicit  cfTccocm  Alcx.conf.  82. 
n.i.vol.i.Albcr.d  l.prccibus,nu.r  20. 
Arct.n.6.t'arir.c6n9J.n.5.vol.^.  Soc, 
conf.t  id.non  potcft  i  par.  Sapia.d.  1. 
prccibus^n.  7 1 .  &  ab  hac  opinionc  in 
iudicandonon  cflc  rcccdcndum  dicit 
Arct.d.^.cxtranco.Galia.d.l.Ccnturio 
n.id^  Bal.conf.i  zp.lib.  i.licct contra 
riam  opinioucm  dicat  mcra  effc  vcrita 
tcmj&itainpra<5tica  fcruaridicit  Fra. 
Arct.I.vcrbis  ciuilibus,n.4.ff.  dcvulg. 
&  iiidicando  {c-c|uitur  Guid.  Papa  dc^ 
ciCiy^  .n.i.hanc  raagis  cocm  &.  vcra  di 
cit  Vafc].d.$.  1 8.n.69.quia  cu  non  pof 
fit  aliquo  tcmporc  ualcrciurcdiredo, 
dcbct  in  uim  hdcicomisli  fikc  fuftinc- 
ri  pcr  tcx.I  Scaruolajff.ad  Trcbcll. 

Qu^Jfio  LXXII. 

sy  MM^nj^. 

Suhfiitutlo  (ompendiofa  fafla  "perbis  obliqttis 
non  contintt  direflam,nu.  1 . 

SiAflituno  ifla;QuMdotimquc  filius  mens  de 
ctjferit ^bona  mca  diliribuantHr  paupenbus, 
an fit pupilia} is.nu.i.& nH,}.&  4. 

I  /^Varro  vltcrius  quas  fubftitutionu 
V^fpccicscontincat  fubftitutio  c6 
pcndiofa  fada  a  pagano  ucrbis  obli- 

3uis?Rc/p.  c]uod  talisfubftiutio  nulla 
irc(5^am  cotincat,  (}uia  vcrbaobli(]ua 
nunquam  dirc<5bnturnifi  fauorcliber- 
tatis,confcqucntcr  infcrtur  c]u6d  non 
conrihct  vulgarcm,  iu  nec  pupillarcm 
ctiamfi  eflct  Fada  {]liopupillo  &  in  po 
tcftatc,&  fimiUter  noncontinetcxcm- 
plarcm  licct  faf^a  (it  mcntccapio.  Sola 
iciturcontinct  fidcicommiflariam,  &: 
illa ualct  quocunc^uc tcmporc  filius  dc 
ccdat.ita  tcnct  Bar.d.I.  Ccnturio,  2.  q, 
princi.&  omncs  tranfcuntcum  iftac6 
dufionCjUt  tcftat  Galiau  ibi.Soc,  iun. 
numc.z74.Ia(b.nume.58.  Galiau.  nu- 
mc.j2^.Kip.num.ioi.Soc.fcn.couIl 
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ia6.nume.24.lib. I .  Socin.iun.confil. 
i8o.n.7i.Ub.2.Dcc.d.I.  prccibus.  nu. 
J6.in  fi.Iicct  ipfccontrarium  affirmarc 
aufus  fit ,  quod  &  c6is  fit  ucritas,dicit 
ibi  Apoftil.lit.L.Baptift.Cacciolup.ibi 
Gomez.uariar.  rcfolut  Tom.i.cap.7. 
nu.  5.  &  quod  h^c  iit  ucra&  coisopi. 
nouisfimc dicit Vafqui.d.^  1 8. nu. 66. 
Couar.d.c.Rainutius  nu.i  8. 

IntcUigctnhancc6cm  conclufionc 
yt  non  proccdat,  fi  in  fubftiturionc  Iit 
pofita  clailfula,  Et  fubftiiuit  didus  tc- 
ftator  vuIgaritcr,pupiUariicr  &  pcr  fi- 
deicommifliim,hoc  cnim  cafu  ncmo  cx 
Doc.ncgat,qujn  cum  &  dircdc  &  indi 
xcdtc  coct^tafit  fubftitutionis  forma, 
in  optionc  fit  fubftituii,  cx  qua  vclitvc 
nirc  fubftituiionc.ita  voluit  Bar.d.  I.Cc 
turio,&  cranfcunt  conimunitci  Dodo 
rcs  ut  tcftaturSocin.iun.ibi  num.5 12, 
Corraf  d.I.prccibus,n.65.1icct  illcfim 
pliciter  ucnim  non  piitct. 

2  Scd  occurrituiilisquxftio,ponc,tc- 
ftatoritafubftituit  :  nncunquc  filius 
mcus  iinc  libcris  dcccflcrit ,  volo  bona 
mcadiftribui  panpctibus,an  contine- 
biturpupillaris?Rcfp.C6is  cft  fniapu- 
pillarcm  non  contincri ,  fcd  omni  tpc 
clfe  fidcic6mifldriam.ita  tcnci  Bar.d.I. 
CcnturiOjnn.2  7.&  quodiftafitcom- 
munis  opi.dicitSoc.  iun.ibinu.  248. 
Bal.conf.  i  lo.Ub. :  .conf  1 2.n.  i .  cod. 
vol.Alex.conf.i2.n.  1  i.li.  j.ibi.Natra  in 
addit.&  hac  rcccpia  dicit,g.a  c6ccptac 
p  ucrba  mcre  obliqua  ,  &  Q>  cum  hac 
opinioncocs  trafcut  tcftatur  GaUau. 
n.j47.dccif  Tholof.xi6.  &  ab  hac  non 
cft  rcccdcndum  fccundum  Galiau. 

3  Scd  quid  fi  rcliquit  cxccutorcsin  tc» 
ft6,utfi  didufit,uolobonamca  diftri 
bui  paupcrib'p  cxccutorcs  mcos?Rcfp, 
Variatu  cft  ab  intcrprciibus,quida  cxi- 
ftimaruntncchoc  cafu  pupillarc  c6ti- 
ncrijita  voluitBar.d.l.Ccturio,  ij.  q. 
incip.in  rcfolutionc.hac dicit cfle  ma- 
gis  c6an  Alcx.coniil.i  a.nu.io.Iib. 
Corraf  d.l.prccibusjnum.71.  Rip.  d.L 

Ccntn- 
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Ccn turVo.n. f  T yi&Tcceptiorcm  Barb. 

c.  cuin  clk'$,wcriorcm  laf.d.LCcnrurio 
n.;8  Soc.0.247  diccnsTc  conftilcncio 
fccuturum  fciTipcr,&  quod  Kjec  fit cots 
&  ucra  fcnfcniu  dtcit  A^oftil.ad  Alcx. 

d.  conf.iz  lir.C.lubdcns  aliud  confiliu 
Alcx.quod  fcpcr  contraria  Barr.  opi- 
nionc  f;indainr  cfPc  crroncutn. 

Aiiju:rocontrariain  partem  i^uod 
uno\ocum  habcat  pupiilaris,  &  confc- 
qucntcr  cc  bona  tilij  diftribuanr ur am 
plcclitur  Bar.fibi  contrariusd.l.nn.t4« 
&  quod  ifta  quocj;  uidctur  cois  opi.  di 
cit  Soc.iun.il3t  n.t^^.Io.dclmol.ibid. 
col.  j.Lancci  Galiau.num.77.Polit.  dc 
.compcnd  Alcx.conf.  1  z.n.xz.  uoiu.7. 
Vafq.'i  j^.  I  S.n.6i.&  quod  h^opi.tan 
quam  faucns  pi^caufz  in  dubio  fit  tc- 
ncdnCaiiau.d  1  Ccturio,  &  dicit  Ang. 
§  fi.inllit.dcpupU.quod  in  a&upradi 
co  in  iudicando  &  confulcndo  fcruarc- 
tur  opinio  Bar.idcmdicit  Ang.trac.  dc 
xc{la.gl.&  ii  omncs  cius  filij,quod  h^c 
opinio  Bar.  dcfubtiiitatciuris  fit  vc- 
rior,  fcdcquidcm  priraam  opinioncm 
Alcx.iibicontrariusdicit  magis  coctn 
confil.  I  <>2.circa primum  dubium,  vol. 
x.Corraf  d.l.prccibus.nH.71 .  Ang.  A- 
rct.trac.dc  tcilam.quod  harcopinio  c6 
fidcrata  mcntc  tcftatoris  cft  .vcrior ,  cx 
quibu»  apparct  quod  pcriculofnm  cflct 
ina^u  pr.iChco  mccrhas  oplnioncsfa 
ccrc  cicttioucm,  £go  tn  primam  opi. 
magiscocm  &  vcriorcm  iudico&  con 
fulcuJo  &  iudicando  fcqucrcr,tuquod 
Udti  cft  vcrbis  obiiquis,crgo  tidctco* 
mtAat  ia,tum  <|uia  non  cft  fa<5ia  mcntio 
pupillin!>at.itis,in  pupiliari  autcm  fuc 
ccdittir  pupillo  non  tcftatori,At  bona 
propna  pairctn  pupcribus  erogarevo 
IuUicccu(cndum  cft. 
^cdBart.  opinio  non  habct  dubium 
quando  teftAiordiccrct,  qu.indocunq; 
r«li".i5  dcccx]ui,voIo  quod  bona  mca  & 
lilij  <.icninr&  diftribuantur,namcj;  tuc 
p<lct.pupilbr4sin  pupiliariaccatc,  quu 
dus  oon  poncnt  vcnucbona  filij  ,  ctli 


matcr  cftct  tn  mcdio.itatcnct  Bar.  d.{. 
Ccnturio.n,2  i.&  (j^tranfitfincdubio 
dicic.ihi  Galiau.n.^i^5.Socin.iun.  ou. 
25  ?>Sfor.Odd.d.par.5.Iimit.2. 

Kctcnt.i.Bnrt ,  opinionc  ,  numquid 
proccdjt  ct  matrc  cxiftcntc  in  mcdio? 
Rcfp.Bar.d.I,  Ccntiirio,n.  z  i.  tcnctcj» 
ric,&  cuiTi  co  trifcuut  oc-s  fcquaccs  cius 
in  conciufionc  principali.  Scd  ccntra* 
rium  tencntocs,  quicoiitraria  partcm 
contra  Bar  amplcduntur,  quta  cx  quo 
non  cft  (icia.  mcntio  pupiliaris  xutis, 
ncc  tcftator  cxpicsilt  vcrbu  dircdu,n6 
vidctur  quoinodo  cx  conic(^uris  ^  ucl 
ucrbis  dcboamus  intcrpretari ,  quod 
uoiucric  cxciudcrc  matrcm  a  lu^uo(a 
harrcditatc.  > 

Quifiio  LXX/I/. 

Quando  pater  HotMt  pauprribus  bena  dijhru 
bm,an  dii£  ejnartx  detrahantur. 

JVxta  hxcpracdifta  quarritur,qn  pa- 
tcrita  inftituit,&  voiuit  paupcribus 
cfogari,nucjuid  harrcs  filius  duas  quar' 
tas  dctrahct?  Dixi  j'  Trcbcliianica*. 

Quxpo  LXXl///. 

Compendiofa  per  verba  communia  quus  conti 
neat fuhfiitutiones., nu.i.i,&  j  l 

C«mmunis com  lufio  Ctne  dubio  proiedittifHan 
do  adeft  conn  Gura  quod  yoluit  pnpiUariter 
fubflituerejiu.^. 

Trima  coniellura  fi  compendiofa  fit  fa£la  fi- 
nemetwnepupMurisMatis  per  verbadtre- 
tia.mm.^,  .) 

Seiunda^  ft  integram  hsrtditatem  yoluit  refli 
tWimrmi6, 

Terlia^ji  dw^filio  meo  impubrri,nu.j, 

Qnwrta.fi di£iH>n ^tfHandocuntj'^  jiUui  deceffe 
rityeifubfii(i*o,nu.2, 

Quintay  fiperjonamagis  ditefla  fit  fubjiitu- 
ta,num.  9. 

Sexta  ,  ^n  teftatormahqua  parte  teflatnenti 
>erbum  lov  acLeph  prodtrrflo.  r/Hm.  1  o. 

Quibns  comeffM  s  coUi^atur  tefiatvrem  *o- 
liuffe exclkdeiepupiUaiem,nA 

Quxfo 


Llber.^.Subflitutio. 


'  /^Vafro  corapcndiofa  faAa  a  paga^ 
nopcrverba  c6ia,(jua$  fubftitu 
tionrs  contincat  ?  Rcfp.  vdicmcnrcr 
controucrfum  cft,&  repcriuncur  qua-. 
tuor  opinioncsdiucrfff  ,cjuarad  duas 
principalcs  in  cflfc^tu  rcdigi  pofTunt. 
Prima  ctf,quod  omni  tcmporc  valcat 
iurc  fidcicommisfi  cciam  intra  pupilU- 
rcm  artatcm.  hanc:  nnerAroin  fum. 
Bart.l.li  arro^aror,&  d.l.precibus,  di- 
ccns  cocm  cilc.hanc  quocjuc  cdcm  dir 
cit  Saltcct  ibi  &:  qjuod  kxc  fic  rera  opi 
Bto,&  fuitcommimis  tcnnporibus  Bpr* 
&flald.ctian)  ccmpocc  Anton.Butr.af- 
kric  Api^ltad  Alex.conf.»7.l»t.C  voU 
^.Communcm  cflc  &  »n  pradica  ferua 
ri  fatctur  BaJd.d.l.CeDiurio  ,  PauLde 
Caflr.conlil.  i4/.n.2,lib.i.Bcra  conf* 
I  zy.ji.^.Iib.2.&  ^twd  hjrcpars  roaxi- 
(r  coiiiurigSrnr  authores  dlTercntes 
cocm  matrc  cxiftentc  in  racdio,  fit  m* 
gis  coisialferit  Vafq.d.$.  1 8.  &  haix  cf 
fccocm  opLdicit Bald. I.iam hoc  iure> 
*f.dc  vulgar.qucm  rcfert  Dcc.d.l.prcci 
bus,num.  19.  tdem  Bald.  confil.  j  ;o. 
in  confuicndolib.  ^&.  cjuodharc  com 
munitcr  icoetnr  Bitrt.  dicit  coaiil.1.1 . 
bomo  aiourfaii. 

1  j.Secundaopiniocft',  cjuod  fitdircda 
inira  pupillarcm  artatcm  poftcaobli- 
qiutur,cjuam  tenet  glof  cjua  ratione, 
inftit.dc  pupil.&:  fcc|uuntur  Dod.raa- 
giscommunitcr  Socin.iun.d^Centu- 
rio^ipann.i  14.&  nu.ii 7iGaliau.n. 
^7?.Lanfr.n,  ^6.diccn$hodiepradica 
ri  lafn.^  4. Alciar.n.  56.  Eandcm  dicit 
hodiccoemCorraf  d.l.prarcibus  ,  nu. 
Jj.Iaf.n.i^.Iacobin.dcS.Georg.  nu. 
l5.Curt.iun.nu.62.Corne.n.2i.idcm 
Cornc.conf. 2 S.hb.^.Ncuiz.conf  5 5 . 
nu.6.Roland.a  Vallc  confi.  69.  nu  &^ 
lib.i.Alcx.conf. 1 7 .lib. 5 .&  iia  dctermi 
natumdicitPapadccifi.5ii.  magis  c6 
muncm  Soc.fcniorconf  144.^.  1 .  vol, 
I.&  plurcs  alij,tjui  attcftantur  hanc  cre 

.  briorem  ctiam  marre  tn  medio,de  quo 
Siifra.bancquo(^uchodic  magis  coiB' 
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qiancm  aflcrit  Dida.CouaV.d.^.p.  nu. 
ly^VAfcjui.d.^.  1 8.nu.4v.Sfort.  Odd- 
d.tradpar.sArt.j.  dccompcnd.  pcff 
rcrba  coia.  &  quod  harc  opinio  poft: 
Bar.hucufq;  Cfpit  cfTe  c6is  tcftaturapo. 
ftil.ad  Dcc.d.!.pra:cibus,lit.O.<]uam  ec 
fccutus  eft  Polit.  in  trad.  compcnd.u. 
26.Vt  facilcappareai  hanc  opinionci» 
cftcmagis  c6cin,c|uamuis  prima  opi-. 
nio  tcmporcBart.crai  communis  ,  ut 
Apoftil.ad  Dcc.&  omiics  fatciitur:  Kx 
tio,qiK>tt  verba  communia  conueniiit 
4i  C^tg&obliquf  fubftirutioniatcm^ 
tcmpora,vnde  nimiruin  fi  mutatis  icui 
poribus  mutctur  fttbftitutio. 

5  tr  harcquidciii  coiiclufio  dc  plano 
proccdi  t  fccuii  d  u  m  om  n  cs  fu  prad  i  dos 
<]n  inater  iion  cft  in  mcdio :  Sed  dubiu 
cft^numquid  li  matcrpupilli  litinmc- 
d«o,pupiUari$  cotincatur?  Rcfp.Arduai 
qHarftio  cft ,  in  qua  fcios,  quod  vbi  in 
COmpcndiofa  fa^ia  pcr  verbtim  com- 
munc,fit  mentio  in  fpecic  dc  pupiilari 
artaic,vt  quia  dicit ,  ft  filius  mcus  dcce- 
dai  in  pupilUri  artate  ,  vd  poftca  cjuaa 
docunq;  Tirium  fubftituo,  tunc  ctiam» 
ad  exclufioncm  matris  crit  piipillari* 
inpupilljrixtatc&  poftea  Jidcicoin-i 
miiraria.ica  tcnctBar.d.1  Ccnturio,n. 
26. &  n.jo.&omncs  conucuiunt  (inc 
fcrupuloctiamcjui  ncgatruam  in  prin 
cipah  quacftioncamplcduntur,  vttc- 
ftatur  ibi  Gahau.nu.  ^61  .Cacciolup.d. 
l>prccibus,num.7o.Corn.confil.  1  38. 
n.4.1ib.4.Fran.Mar.dccif.  298.  nu.».. 
p*r.i.Cor.n.8i.Addit.adAlcx.  confi. 

4  i7.vcrb.mcdio,  Iib.  j.Sinaut  fa^acft 
compcndiofa  fimplicitcr  fine  cxprcira. 
teuiporum  diftindionc,  lunc  mirum 
in  modum  uariant,  &  dicit  Cacciolup. 
d.lpr«cibu$,indigcrcca'firia  dccifio- 
nc,namqucocsqui  popiUorcm  conti- 
ncri  in  cjuarftionc  principali  uolut,hoc 
ct  proccdcrecxiftimaiumatrc  exiftca 
tcinmcdio,in  (pccicucro  coem  dicut 
Alcx.n.7 1  .laf  numc.44.  Zafi.num.jo. 
Lanfranc. nume.     .  &  Gahau. Socin, 

iun. 
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tun.n.^  ($5  Jltp.nu.  1 44.Alciat.nu.  4^. 
Com,d.l.prccibiis,n.  i^.Corraf.n. j  j, 
Kiminaid.n.469.  &  quod  ha>c  rcnrcn-" 
da  fit  vcrior  &  communiordicit  Alcx. 
confil. i2.n.io.vo].;.&  ibiaddit.  I  G. 
dicit  (]uod  hxc  opinio  hodic  fimplici- 
tcr  llc  coisjhcct  contrarium  fcnti.it,  & 
conf  ly.vcrb.mediojcod.  volu.  magis 
cocm  dicicSoc.fcnior  confi^^.nu.  i. 
vol.  I  .Corn.conf.  i  Sy.n.j.vol.  i  .conC 
a4.num.^.vol.3.& niagis cocm  tcfVa- 
tur  Parif  conf.75.n.6.voI.3.Soc.  tun. 
conf.p^.n.iS.vol.i.diccns  cim  in  iudi 
cando&  confulcndo  omnino  fcqucn- 
dam  c<lc  Roland.a  VallcconCdp.n.ij, 
vol.i.Ncuiza.conf  5  _j  .Ema.  a  Cofta  c. 
fipatcr,vcrb.rubftitutio,nu.  13.&  ma- 
gis  cocm  dicit  &  fcquitur  Dida.  Coll, 
d.^.p.n.iy.infi.Vafq  d  $.TS.nu.49.& 
icq.Enia.Soarczaddtt.ad  Gomcz.  cap. 
7.Tom.  I .  variar.rcfolut.num.  Paul. 
Lcon.trad.compcn.n.^o^lSfbr.Odd. 
quaplurcsalios  rcfcrcns  d.trad.5.  par, 
Contrariam  vcro  partcm  quodom- 
nitcmporcfit  fidcicomtniflaria  tcnct 
Bar.d.l  Ccnturio,Bal.  I.  prccibus ,  vbi 
vidctur  communcm  adcrcrc,  &  quod 
ifta  fit  coifimunis  opinio  auda<5lcr  fir- 
mat  loan.dc  Ana.conf  yp.Cafus  fic  fc 
habct,idcmq;  ibi  fatctur  Bolog.in  ad- 
dit.Communcmquoquc  dicit  Arcrin. 
conf  I  <So.&  15  I  .Dcc.d.l.prccibus,fub 
dit  tamcn  non  facilc  iudicari  pofTc^qu j 
iitmagis  communis,  idcm  firmatin 
confil.228.  num.^.Communcm  quo- 

3ucdicii  Bcro.conf.i  a^.n.S.Cur.iun. 
.I.prccibus,num.6|.dicit  quod  ncfcit 
difccrncrcqiix  fit  magis  communiSr 
hanc  quoquc  audauAcr  magis  cocm 
Paul.dc  Caftr.conf.  1 42 .num.  2 .lib.  ri 
Corn.confil.j a 2.nu.  1  i .lib.  qui di- 
cii  quoqucDo^^orcs  hanc  lcgcndo& 
confulcndofi.qucntcs  cffcmaioris  au- 
thoritaiis,quam  qui  tcncnt  contrariu^ 
&  Galiau.d.l  Ccnturio,num.  577.  di- 
ci:  libi  vidcri  quod  fi  adiungamus  au- 
thoriiatcm  Bar.&  aliorum  qui  eum  fc 


quuntur,  itrtn  authoritatcm  antiqtio- 
rum,vtpura  gloiracorum  ,  apparcoit, 
quod  i(ta  fic  communis  opinio,&  can> 
quam  ^qua  tcncndain  pra^ica.  magis 
communcm  atteftatur  &  ita  iudicatum 
in  ficro  confilio  Neapolicano  dicit 
Matth  de  Afflic.dcctf  j<57-n.^.  ^quio 
rc.&  vcriorcm  dicit  Apoftil.ad  Alcx.d. 
confil.  I  7.ucrb.  mcdio ,  &  quod  nume 
rus  Do6k.hanctcnentium  atqucautho 
ritas>uel  prxpondcrat  ucl  non  infcrtor 
fit  £ma.Suarez  loco  citato,  vndc  loan. 
dcMontcfpcrello  d.l.precibus,  voluit 
propter  pugnantcs  fcntcntias  mcdiam 
viam  digi,ita  vt  matri  iegitima,non  aiic 
Trcbcllianica  darctur,hodicprima  opi 
nio  finc  dubio  magis  cois  cft,&  vcrior 
attetis  iuris  pricipijs  &  matri  nuUii  hac 
in  (pecic  prztcr  ftatas  iuris  dcfinitio- 
ncs  priuilcgium  aftrui  debet,&  ica  iec 
Hatur,vt  omncs  fupradi<5ii  tcftantur.  j 

£t  prxdida  communis  conclufio 
mulcomagis  proccdit,  quando  cx  vcr 
bisaliquibus  conicdiura  poteftappa- 
rcrc,  qiiod  voluerittcftator  pupillari* 
tcr  fubfticucrc,prout  ctiam  Dod.  qui 
pofteriorcm  opinioncm  pro  macrcfo* 
quimcur  faccncur  poftBar.d.l  Ccntu 
rio,num.26.  &  fcq.  utfi  compcndiofii 
fa(5^a  finc  fpccificaiionc  pupillaris  2ca- 
tispcr  vcrbumdirc(5tum,  ticctnon  ci- 
uile,vt  ft  dixerit:  quandocunquc  filius 
dcccdar,moriatur  Caio,ucl  Caius  acci- 
pietbona  :  cft  cnim  pupillaris  in  pupil 
lari  a;catcctiam  matrc  viuentc.Bar.  d. 
1.  Ccncurio  ,  &  dicitGoliau.  quod  in 
hoc  non  rcpcric  difi:rcpaDtcm,numer. 
^d^.Communcm  dicit  Sapia.d.l.  prcci 
bus  ,  num.  b6. 

Aliaconic^ura  fnmitur  cx  co,quod 
tcftatordixit,  voloharrcditatcm  totatn 
&  intcgram  ud  finc  aliqua  diminutio^ 
nc  pcrucnirc  ^d  Caium  poft  mortcm 
filij ,  namque  fiquidcm  per  fidcicom- 
mifTum  ita  pcrucnirc  ad  fubftitutum 
non  potcft,confc-qucns  cft  vt  iuredire 
&o  volucrit  fubftitutum  admitti.  ita 

tradit 


Liber.  5. 5u 

lraditBar.d.l.Centurio,nu.  17.  &  hac 
effc  communcm  opinioncm  tcftatur 
Arct.confi  i  54.nu.8. 

7  Tcriiaconicdurafumirur.quiadi- 
^lum  tuit:filio  mco  impubcri.quando 
cunqucdcccffcrit  ,  Titium  fubftituo. 
namcj;vcrbum  impubcris  cxprimit  ca 
fum  pupilUns,&  crit  pupillaris  in  pu 
pillari  artatc,&  poft  pubcrtatcm  fidci- 
comminraria.Bar.d.l.Ccnturio,&  tran 
fcunt  communitcr  Dodo.  rc  tcftatur 
Gali.ibi  n.41  j.vt  dixi  fupra  q.io.n.  7. 

8  Quartacftjfi  diftum  cftct  miandocu 
quc  filius  mcus  dcccffcrit,ei  fubftitiio, 
^.Tppvcrbuci  dicitur  contincripupil 
laris  cxprcfta,vt  dixi  fupra  d  q.xo.n.S. 

9  Quinta  capitur  cx  co,quod  atia  per 
/ooa  magis  dilcda  qua  matcr  fuit  fub 
ftituta,  vt  fratcr  pupilli.ita  docct Bar. 
d.l.Ccnturio  &  d.l.precibus.hanc  di- 
cit  cocin  opi.Aim.Crau.c6f  1 41.^.7. 

io ,  Scxta  conicdura  capitur,cjuando  in 
alicjuj  partc  tcftamentiapparct,c]u6<l 
tcftatorycrbum  illudcommuncaccc 
pitprodircdo,  tunc  cnim  c^lligitur 
cum  pupillaritcr  fubftitucre  vbluiiTe  > 
vnde  in  compcndiofa  pro  dircdo  «cci- 
pi  dcbct  ad  cxclufionem  matris.  ita  tra 
dit  Bar.d.l  Ccnturio.nu. 1 7.&  cum  co 
tranfcunt  fimplicitcr  Do^. vt  icftatur 
ibi  Galiau.  n  u.  j  9 1  .diccns  cftc  vcrbum 
vaidc  ooundum. 

1 1  Scias  ctiam,cjuod  quandoc]ue  cx  c5 
ie^urisapparct  tcftatorcm  voluiffc  cx 
cludcre  pupiUarcm. 

1 2  Prima  conicdura  cft ,  fi  cum  com? 
pcndiofa  lit  mixta  rcciproca  fada  im- 
paribus,quia  tuncnon  continebitur 
pupillaris,  vt  dixi  fupra  q.54.num.|. 

Secunda  conicdura  capitur ,  iVCukO 
jftitutiofuit  rcftridaadbona  tcftato- 
ri$  untum,quiapupillaris  non  conti- 
nctur,iia  tcnct  Salicct.d.l.  precibus.& 
ijac  communcm  effe  opinionem  dicit 
Rip.d.l.Ccnturio,nu.  1 10.&  ita  Pcru 
fiJt  fuiftc  iudicatum  dicit  Corn.confi. 
l^a.oiuj.lib.^. 
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Q^tujfio  LXXV. 

Compendtofa  fa&a  per  y^erba  cmrtumia  m 
ifuota  h£reditatts/m  contineat  pupiUa" 
rem.mt.  i  ,&  portione  bonormn,  nu,  t; 

Dldum  cft  in  compcndiofaperver 
ba  coia  a  pagano  fa<5ta  continert 
pupillarc,quod  proccditin  harrcditatc 
I  vniucr(ali.Scd  qro,nunquid  contine- 
bitur,qn  fada  fuit  fubfto  in  quota  ha: 
rcditatis?Rcfp.Diftinguedum  eft,aut 
totahatrcditas  diftributacft  pcr  quo- 
tasinterplures  perfonas,  vtquando- 
cunq;  filius  dccefl^crit^fubftituo  Caio, 
lin  rna  vncia,in  rcliquisTitium,&  tuc 
fnfra  pupillarem  artatem  dicitur  pupil 
^arisdireAa.itatcnet  Bar.d.  I.  Ccntu- 
rio,nu. )  6.&  cum  co  tranfeunt  omncc 
communitcr,vt  tcftatur  Soc.iun.ibi  lu 
i89.Galia.nu.4?8.quia  tuncetiam  in 
•ota  harrcditatcfaftadicitur  fubftitu- 
tio  Aut  vcro  viius  tmpcr  verbum  coc 
•vocatus  eft  ad  ccrta  portionem  hxre- 
^itatis,&  tunc  non  comprchendit  pu 
pillarcm  direda,fcd  tota  fubfto  ccn^- 
tur  fidcicommiffaria  ita  tradit  Bar.d/L 
Ccnturio ,  nu.  j6.&  tranfcunt  coitcr 
Dod.n  dicit  Soc.iuii.  ibi  n.  2  po.GaJi. 
•nu.4^p.&  iuidicit  omncsteacrc  Pa- 
rif.confi.^p.nu.T. 
2      Idcm  dic  in  porttonc  bonorum,nS 
-quc  fi  omnia  bona  diftributa  fint  per 
quotas  pupillaris  c6tincbitur,quonia 
idcm  cft,ac  fi  tota  hsrcditas  diftributa 
fuilTct,  fecus  fi  in  vnx  poriionc  fafta 
fuiffctfubfto.Bar.d.l  i^cntDno,qucm 
cotcr  prob.iri  diamt  fupradidi,&  c6- 
muncm  dicit  Sfor.Oddo  fol.  161, 

Qtunio  LXXVL 

Compendioft  m  re  certa  an  pupiUarem  contH 
neat.HH.  1  .Etiamft  meutioJaHa  ejfet  pt^- 
piUaris  etatis.nu,i, 

%  Quat- 
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1  Vi^oVquid  fi  fafta  fit  fubfto  in 
^^-^rcccrta  fpccificc  nominata,  vtpu 
tafundo?Rcfp.communis  &  rcccpta 
c(l  fcntcntia^  quod  non  continctur 
fubflitutiopupillaris/cd  dicitur  parti 
cularc  fidcicommitrum  in  rc  illa.  ita  tc 
nct  fiar.d.l.CcnturiOjnu.^  ^  .&  ibi  di- 
cit  hanc  cffc  communcm  Galiau.  nu. 
4J  i.Soc.nu.2  j6.Parif  conf.59.  nu.y. 
&  itaiudicatum.Bocr.dccif.j^.-nu.  7. 
plurcs  dccommuni  tcflantcs  adducit 
Sfor.Odd.d.trad.comp.par.  y.cx quo 
fubflitutio  in  rc  pai  ticulari  fada  pcr 
vcrbum  communc non  importat  indi 
tutioncm,vt  voluit  gl.  communitcrap 
probatal.his  vcrbis^ft.dcharrcd.  inili. 
Yt  tcftatur  PariCd.confi. 

2  £t  harc  concluiio  proccdit  ctiam  ,  G. 
fada  cflct  mcntio  pupiUaris  artatis  ^  vt 
ii  tcflacorfiliainftitutain  miilc  duca- 
tis  dixcrit  :Si  filia  mca  dcceffcrit  in  pu* 
pillari  ^tatc^  vcl  poftca  quadocunque, 
toId  (^uod  didhi  quancicas  pcrucniat 
ad  talem.itatcnct  fiar.d.I.CcnturiO)0< 
34.&  hanc  dicitenccommuncraSoc. 
lun  confi.i  g6.nu.i.&  i.voL  i.Iiceti 
«i.I.Ccnturio  dicat  articulum  cflcval- 
<]e  dubiumj&  non  fiicilc  colligi  pofTc^ 

fit  communior.hanc  c|[uoque  com 
muncm  dicitRo.conn.58.nume.  i  .& 
J3ar.  do^rinicommuiiitcr  ab  omni- 
bus  approbatac^dicit  Parif.d.  coofi. 
5  5> .  n  u .  5 .  Cor n.con  fi.  47  .n  u .  1  x  «toI.  i« 
Scd  hancmagis  communem  eiTc  no- 
«isfuTie  tcftatur  Sfor.Odd.d.trada.  p, 
par.foi.i67<^uis  illc  cotcahu  fcntiat. 

Qh^Po  LXXVIL 

€ompemii§Japer  verhacovtmunUftnonflof 
yalat  iuitdketioymi  contmtatjidmom- 
mffariim/iu, i  .dtclara nu.2.€^ 
I  CVpra  dixi  fubftitutioncm  compcn- 
*Jdio(am  faftam  a  pagano  per  vcrba 
commmunia  contincTc  fidetcommriTa 
riamjfcd  quid  co  cafu^quando  noti  po 


fcft  valcre  iurcdirefto?Rcifp.Conue- 
niunt  omnes^omni  rcfpcftu  contineri 
fidcicommift"ariam,not.Bar.d.I  Centm 
riOjibi  Galiau^dicit  ita  comnMmitcr  le 
ncrij&  ita  pasfim  omncs  Doc.  tcnent 
&communiterafhrmant,ncmoq;di- 
fcrtpai  dicit  Sfor.Odd.  d.trac.  par. 
fol.  1 67.  vcrfquo  ad  tcrtiam,Fra.Burf. 

X  conli.^i.n.i  i.vol. i.QnamconcIufio 
ncm  dcciara  vt  non  proccdat,  fi  tcfta- 
tor  dixcrit  fimplicitcr  fiiio  mcoifnpu 
bcri,  fi  dcccffcrit,fucccdat  Caiu$,abfq; 
verbo(<juadocunquc)vel  fimiii  trnAu 
tcmporis  habcnte,  cjuia  tunc  cx  quo 
vcrbum  impubcris  adiungitur  vcrbo 
cxccutiuo,fubftitutio  rcftringitur  ad 
pupillarcm  tantum,  namque  tcmporc 
fuccesiionis  debci  cflc  pupillus.ita  tc- 
nctBar.d.I,Centurio,nu.^  I. vcrf.fi  vc 
roponitur,&  cum  hoc  tranfeunt  com 
munitcr  Do6l.cxcepto  Polito,  vt  tcfta 
turCaUau.ibi  nu.417  Sccus  vcroeft, 
fi  vcrbumimpubcri  iungitur  vcrbodt 
lpofitiuo,quiacompcndio(a  tuncnon 
rcftringiiur  ad  pupillarcm  a:tatcm,fed 
cric  pupillarisin  pupillari  artate,poftca 
fidcicommifiaria,Bar.  d.  I.  Ccnturio  , 
nu  5  i  .&  conimunitcr  fcquuntur  Do 
^o.vtaitGaUa.nu.41  5. 

5  IntcHige  criam  fccundo,vt  fidcicom 
mi^faria  non  conrincatur,  quando  fuh 
ftitutio  fada  cft  filijs  filiorum  in  con- 
ditione  pofitis:Quia  ab  eis  vt  non  ho 
vioritis  txrlinqui&fidcicommitti  non 
potcft,fccundum  vnam  magis  commu 
nem  fcntentiam^vt  dixi  §  fcq. 

Qiullfo  LXXVIIL 

CtMKpendioJafxffa  pcr  yerta  direffa  com. 
muma.quas  fnbfiituUones  comineai.diifim 
guwttut  cafus.nu.  i  .2. 

PRactcrca  quiro  quid  fi  fubfHtna- 
tur  compcndiofe  pcr  verba  dircda 
&commnnia  fimul,quas  fubilitutio- 
nct  contincbitTel  vtriftabitur?  Refp. 
£x  intcntionc  Barto.  &  Dodo.  ii- 

ftingucA- 
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ftingucndi  runtcarus,&  it«  plurec  c6- 

X  Aitucndx  concluriones.Prinius  cafus^ 
quando  ifla  vcrba  diriguntur  ad  vnu 
fubflitutum^vt  fi  tcftaior  dixcrii;Infti 
tuo  filium  meum  impabercm4&  qua- 
^ocunquc  dcccfrcrit.lubftituo  Cnium, 
&  eum  hircdcm  facio,&  tunc  fi  fafta 
fit  pcr  vcrbum  communc  &  dircilum, 
dircdum  importabit  dire«5ta,c6cm,  fi- 
dcicomminaria.ita  tcnct  Bar.dJ.Ccn- 
turio^nu.^8.&  cueo  tranfcunt  c6itcr 
Doc.vt  tcftat  AJcx.ibi.Alcx.Iaf.CIaud. 
Soc.iun.nu.^08.  Galia.  nu.  480.  &  ibi 
LoAZcs  in  addi.Iicct  in  contrariam  par 
tcm  inclinct  Sfor.Odd.d.  trac.  comp. 
par. 5.fol.i7j.&hoc  cafu  crit  in  dc- 
^ionc  fubftitutijCx  qua  vclitfubftone 
fucccderc,Bar.d.l.Ccnturio,n.^  S.quc 
coitcr  fequutur  Dod.vl  tcftaiur  Alex. 
i)u.95.Iaf,& Soc.iun.ibin*^  lO.PariC 
conii.^6.nu.40.voI.i.Soc.  conf.i 44* 
nu.^.vol.  (.Bero.conn.i  S.nu.2  ^.li.j* 
&quod  h^cBar.opinioindiftindcHt 
ycra^dicit  Apoft.  ad  Dcc.d.l.prccibuSj 
lit.S. &quod  ita  obfcruacur  Guid.Pap. 
decif  Dclphi.5  jS.Sfor.Odd.d.  par.5. 
foL)  74.Sicut.  n.fi  plures  dtfformiter 
fubfiiiuti,vnu$  dirc<^to,aItcr  pcr  Hdci- 
coaimiflum,vno  rccufantc  altcr  pcr  fi 
dcicommifium  admittcrcturj  ita  vnus 
{blus>in  quo  plures  fubftoncs  cumula 
tx^rcnunciando  ex  prira.i^  capcre  pot 
«x(ecuda,  &  ica  ex  obliqua  fccunaum 
icius  naturam. 

Sioautfadta  compcndiofiptr  ver- 
.bii  c6c  &  obli<]uum,c6eimportabit  di 
rcfti^obUcju  u  fua,f  fidcicommiiraria  , 
ita  tcnct  Bar.d.I  Ccntuno,&  iranfcut 
cumcoDoc.vt  tcftaturSoc.ibi  n.515. 

2  Sccundus  cafus  cft^qii  plurcsfuut  fub 
ftituti^vnus  pcr  vcrkum  dircdu^fecu 
4us  pcr  vcrbu  c6e,tertiu$  perobliquu, 
&liiccafus  dubiuscft^qucm  terribiic 
voou  Baf.procuius  rciolutionc  pmit 

3  tc  primo. Qiiod  vcrbum  coe  cer tac  por 
tiooiTolrei  adic^um  nun^  trahitur 
addirc^am  Barc.dJ.  Ccotuho,  &  fc- 


quunturDoccomniuniter.  Sccundo 
pra:mittc,quod  fubftitutio  pcr  vcrbi 
obliquanunqtrahiturad  dirc(flam  d. 
I.vcrbis  ciuilious.Tertio^quod  fubfti- 
tutus  per  vcrbum  diredum  ,  ctiam  ia 
rccerta,(i  non  Ht  datus  alius  cohxre» 
vniuerfalis,fit  harrcs  vniucrfalis. 

4  Hisprarmisnsdiftingue  cafus  .  Pri- 
mus  cft^quando  in  compcndiofa  vnus 
fuit  inftitutus  per  vcrba  dirc&a  in  ccr* 
ta  portioncucl  rc,  &aljus  in  rcfiduo 
pervcrba  c6ia,tuncvcrbum  commune 
trahiturad  uniucrfiutcm,&  dicitur  ii 
rc&Q  fubftitutus  pcrvulgarcm  vd  pu 
pillarcm.ita  tenct  Bar.  d.  1.  Centur.  9c 
omnes  tranfeunt  vt  dicit  Soc.ibi  num. 
^  19.SCCUS  vero  fi  fubftitutus  pcr  ver- 
bum  communc  fit  in  re  certa  lubftitu* 
tus^nam  tunc  inftitutus  in  rcccrta  dt- 
Xff&ocric  hffcs  vniuer(alisjalterlegata  ^ 
rius.Ec  fi  totahxrcditas  fit  diftnbutn 
^  portiones,tucvterq;erithfs  dircd*. 

5  Sccundus  cafus  cft^quandovnus  vo 
catur  pcr  vcrba  dircfti,  altcrpcr  obli- 
quaj&tuncilicerit  harres  indiftinde 
quiper  direda,  alterfideic6mifl'ariu«. 
ita  tencc  Bar.d.l.Ccntur.nu.40.  &fe- 
quuntur  Doc.communiter,  vt  farctur 
5oc.iun.ibi  nn.j  2z. 

6  Tcrtius  cafus  cft  quando  fubftitui» 
tur  vnus  pcr  cominunia^altcr  pcrobli 
quaj&  tuiic  concl  udc^quod  ii  fubftir- 
tutuspcr  communefitin  vniucrfum  « 
rubftitucnscrit  ha:res  vniucrfalis^quia 
verbum  coc  additii  vniucrfitati  trahi- 
tur  ad  dircdam,vt  dicunt  ocs  fi^cundii 
Bar.d.i.Ccntur.nu.4.Sin  vcro  fubfti- 
tutusfitpcr  vcrbum  c6e  in  ceria  por* 
tionc^tunc  tota  fubft6crit  fidcicom- 
miftaria.ica  idcm  Bar.d.l.Ccntuno.n* 
41  .&  cum  Bar.tranfcuot  communitcr 
Doc.vt  rcfert  Soc.  ou.5  ?4.&  qpod  hac 
conclufioncm  ocs  contormiicr  tcncnc 
tclhtur  Apoft.aJ  Alcx.cpnf.i  a.  hb.j. 
lit.B.addcnsZ4f  noA  facicndo  diflere 
tia  intcr  fubftoncm  in  rcccrta  &  por- 
tioac  hjrrcdit^ria  incaute  confundcrc 

S    2  com 
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cominunes  conclurioncSfnccfua  pro- 
bare,ncc  contraria  cxpugnar^. 

QH^(lio  LXXIX. 

Ccmptndiofa JimtHr  morte  fMbJiituti  riucnte 

inftituto  m.  r . 
timtur  defitieitte  conditione.nu.  i  • 
Sitbfiitktio  cbpendioti  fada  piwrih'  ifiitutif, 

an  (iifficiat  coditione  impteri  1  pfona  wf, 
•  ^Hin^ttuntHr  plwres  tafits.nu.  ^ .  feq. 

NV nc  c^ualitcr  fi  niatur  compcndio 
fa  vic]cndum,&  tunc  (i  quarras  dc 
iptiA  fubdonibus  in  eacomprehenfis: 
Dic  c|uod  quarlibet  carum  nnitur  iftis 
-modiSjqutbus  fupra^de  pcr  fefadasR 
nin  diximus  in  matcriacuiiinibet  Co 
pendiofa  autem  pcrfc  principalitcr  d 
nitur  diiobos  modis. 
I      Primo^fi  fubftitutus  dcccffcrit  an- 
teinftitutum,&  (icanteeueiitum  con 
ditionis.&  tunc  fubfto  fit  caduca  .  dc 
quo  dixi  ^.feq.vbi  vidc. 
S  '-  Sccundo  finitur  co  ipfb  quod  defi* 
cit  conditio  in  ca  appodta,  &  hoc  qui 
dcm  dc  planoproccdit,qn  tp(a  («bfti- 
tutio  coinpendiofj  (adacft  vni,  nam- 
<)ue  tunc  (jcut  habct  cftcdiim  euenieii' 
te  conditioncjita  &  dcficicntc  finitur*. 
Sed  dubiratiooritur^qiiando  (ubftitu 
tio  compendiori  fafta  (iiit  pluribus  ia 
i^itutis^in  quoarticulo  duo(untcon^ 
.riderandi  cafus  principales. 

Printuscafus  cft,quando  fubfto  CO' 
pediofa  fa^ta  fuit  pluribus  feparatim^. 
&  brcuiterconclude,quod  tunc  fuffi- 
cit  conditioneimplcri  in  p(bna  viiius^ 
vt.f.rerpe^u  fuarpartis  loeum  habeat 
fubft6,quiatcftatorcuiurt]ue  perfona 
conlidcra^Tc  intclligitur,&:  harc  conclu 
(io  proccdit  (inc  dubio  id  omni  lubfto» 
ne,etia  direda,riuc  fucccdaiur  cx  vul- 
gari,(iuc  pupillari,fiuc  fidcicommi(Ta- 
ria,vt  tradit  Bar.d.l.hxrcdes.$.cum  it» 
ff.ad  Treb.&  ibi  tranfirc  communitcr 
Doft.dicit  Rip.&  omncs. 
4     5ccuodus  caliis  eft^<^ii  conipcacU(H 


fa  fa<5tac(^  plnribus  fimul,&  non  fepi 
ratim,&  tunc  quoniam  plurcs  fubdo 
ncs  contincre  p6t,trc$  infpc^boncs  ta 
ciendar  funt:Prima,  quid  in  vulgari,Sc 
cunda,quid  in  pupillari ,  Tcrtia,  quid 
tn  fideicomininaria. 

Qiioad  primam  fcilicet  vulgarcm, 
quatuor  cafus  diftingue. 

Primuseft,qiVvulgaris  fimplicitcr 
fa6^a  cft  pluribus  fub  conditionc  fi  hz 
rcdes  non  erunt,(i  Tiiius&Seius  hac 
rcdcs  non  erunt,&  tunc  condude ,  t^ 
fubfto  non  hct  locu  nifi  ocs  non  fint 
hacrcdcs.ita  tcnct  Bar.d.$.cum  ita.&  e 
coi»  &  rccepta  fnia,vt  tcftatur  A.lex.ibi 
Soc  iun.n.7>.&  fcq.Rip.nu.95  Ruin, 
dicens  non  e^Tc  a  fcntcntia  Bar.  reccde 
dum.cocm  dicitSoc.f.rs  g.,$,lipatcr,fF, 
de  reb.dub.Alex.I.pcnul.C-dc  impub. 
Vafq.dc  fuccefprogref  J.Z4.num.7.& 
quodiftud  coinmuniter  tenetur  dicic 
Bcne.Capr.trac.fubfti.comp.iiu.i  6<^ 

Sccundus  cafus  c(t,quando  copuU- 
tiue  fa^  fuic  vulgaris  ,  vt  ft  Titius  & 
Scius  harrcdes  non  erunt,&  tuncfimi 
liter  implcmctum  in  vtriufqwc  pcrfo- 
na  rcquiritur.Bar.  d.  cum  ita.  &  cft 
comunis  opinio,vt  dicit  Soc.ibi  n.7i» 
&  oes  pallcgati.vt  dicit  Vafq.d.^.n.^f . 

Tcrtius  cafus  eft ,  qn  vulgaris  e^fct 
fa6ba  per  nomen  coIleftiuum,vt  (t  am- 
bo,(i  vtcrq;,(i  ocs  non  (inthxredes,& 
conclude(imtIiter  non  e(fclocum  vul»- 
gari,ni(i  inomni  pcr(bnaconditioexi 
ftat,B^r.d.$.  cu  ita,&  cum  eo  c(t  cois 
opi.vt  tc(taturSoc.iu.ibi  n.^y.Capr.d. 
tradt.nu.  i  yo.comtnuncm  dicit  Vafq. 
d.$.nu.^6.&  (cq. 

Qiiprtus  cafus,qn  fubfto  fit  attcrna 
tiuc,vt(i  primu5,auc  fccundus  hrdcs 
non  erunt:velalternatims,vt(i  prinKus 
hfs  n6erit,aut  fecud*  no  erit,tucpoft 
vni*  exclurioneftat  im  adinitcitur  fub- 
ftitutus.hancdiciccommiHiemopinio 
ncm  Vafq.d.f  nu.27.&  j  ?. 

Circa  pupillarcm  vero  fubftitutio.* 
acm  iiouixicc  diftinguc  cafus. 

Pri- 
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$  Primiis  cft.fi  faaafitplaribus  infti 
tutis  fimpliciier,vt  (i  talcs  filij  dcceflc 
rirtt  in  pupiIUri  actate,vel  copubtiuc, 
vtfi  Titius  &  Scius  dccelTcrint,  &  tiic 
concludcfiibflitutioni  no  circ  locum, 
nifi  cxiftar  in  perfbna  omnium.ita  tc- 
nct  Bar  d  $.cum  ita,&:  hanc  dTc  cocm 
opih.dicicibi Soc.iun.nu.8o  Rip.nu. 
I  i8.Qjii.i  fiipcrcft  altcr  pupiHus  g,  cx 
prffumpta  mcntc  fubftitutu  cxdudat. 

10  Et  harc  conclufio  dcdaratur  vt  non 
proccdar,fi  primus  pubcs  faftus  dc- 
ccrtcrit,vltimus  vcro  in  nupillari  arta- 
te,namc^;rubftitutus  nihilominus  ad- 
mittitur.ita  tcnctBar.d.$.cumita  ,& 
Cocm  cftchacopi  tcftacibi  Rip.n.i:^. 
Ant.Gom.variar.rcfbl.tom,  i.c.^.nu. 
ai.qiiia  non  fupcrcft  pcrfona, qiiac  cx 
terifimili  mcncc  fubftitutu  cxdudat.  • 

11  Qnpd  tamcn  non  hibct  locum,  qn 
fupcrcft  filiusprimi  dcccdcntis,  tcm- 
porc  qtio  dcccdit  vltimu$,qui  ex  pvx- 
fumpta  mcntc  fubftitutum  cxtrancum 
cxdudit.ita  condudit  Bar.d.^.cumjta, 
&  rcccptum  communitcr  cnunciat 
Rip.ibi  nu.  i  aS.cjuamuis  Imo  contra 
rium  fcnfcrit. 

Ji  Scias  cti.im,quod  prfdi(fla  condu- 
fio  pr6ccdit,quando  fubftirutus  cft  cx 
trancus;(ccus  vcro,fiaItcrfilius,  nam- 
quccum  illc  fitin  pari  gradu  cum  fu- 
perfticccx  infticucispoctorcft,  &  ad- 
miccicur  propccr  cxpreftam  fubftitutio 
hem,cxdufo  altero  fratrc  coh^rcde.ita 
▼idcturdcmcntcBar.d.^.cum  ita  infi. 
&  quod  ifta  fit  communis  opinio  tcfta 
turSoc.fi:n.ibi  i  .Iimic.2.concIurSoc. 
iun.num.  8i.m.t^is  communcm  dicit 
Ripa  nu.  1 24.Gomc.d.nri.2  f . 

I^'  Intclligc  ciiam  fupradi<5lam  con- 
clufioncm  non  proccdcrc  ,  fi  pupiHi 
cjuibus  fadacft  fubftitutio,fintcxdi- 
uerfis  matribus,cxiftcntc  matrc  dcfun 
^ij^coquod  pupiiUis  confinguiiieus 
tantum,qui  fupcrcft,dcfun^lo  no  fiic- 
ccdat  ab  inccftaco  ,  quia  t\ihc  admir- 
titurfubftitucus.itacomntuni;cr  tcnc 


fidicitRip.d.^.cum  ita,n\i.li9.  &  fcq. 
14'  Sccundus  cafus  cft,quando  fubftitu 
tio  fid:a  cft  fub  nominccollcdiuo,  vt 
fi  omncs,fi  ambo,vcI  vtcrquc  dcccflre- 
rint,&  tunc  cx  proprictatc  vcrboru  & 
tcftatoris  voluntatein  omnium  pcrfo 
na  fubfto  vcrificari  dcc,&  hoc  non  hi 
bcc  dubium  fecundum  ocs.d.^.cu  ica. 

Circa  icrtiam  infpcdioncm  diftin- 
guc  fimiliter  duos  cafus.  i 
15    Primus  cft,quando  fubftitutio  fii- 
&a  eft  pluribus  fimul  fimplicitcr&ab 
(blute,&  condudc,quod  vno  dccedcn 
tc  ftatimfiilocus  fubfticuco.  ccx.  cft  I. 
.Lncius,$.Caio,fF.ad  Trcb.  &  ica  cradit 
Bar.  d.^.cum  ita,nu.(5.&  cft  communis 
opiniovt  tcftatur  Soc.iu.n.85  licct  c6 
trarium  tcncat  Rip.nu.  i  ig.Soc.  (cni. 
confi.94.nu.  f.vol. 4  Anto.  Gomc.d.'  I 
c.5.nu.z r.quia  rcgularitcr  pluralicas 
rcfoluiturin  (Ingularitarcs 
'  1  6    IntcIIige  ramcn  hac  conclufioncm, 
vtprocedat,qnando  fiibftituiio  fir  in- 
tcrcxtrancos,  fccus  fi  fiat  intcr  filios 
dcfccndcntc$,quia  tuncfubftitutus  no 
admittitur  poft  mortcm  vnius,fi."d  om 
nium  tantumjiquidcm  fiipcrcft  pcrfo 
naqua*cx  veriltmili  mentccum  cxd(i 
dit.ita  docct  Bar  d.^.cum  ita,vcrf.itcm 
fallit.  &  hanc  cfTc  communcm  opim 
Soc.fcn.  I ^.col.  vcrf  circa  fccundum^ 
Soc.iun.86.magis  communcm  Rjp.ni 
i^o.Anto.Gomcz.d.c.  y.num.i  i. 
17    Et  nota,quod  licct  quidacxiftimcc^ 
cx  vcrilimili  mcntccos  cxcludcrc,  qui 
abintcftnro  fucccdunt,  timcn  magis 
comnuinis  cft  opinio,id  in  libcris  tc- 
ftatoris  taqtum  proccdcrc,vt  tcftatur 
Rip.d.^.cum  ita,nu.  i  g  i.SoC.iuii.  nu, 
88. &  dixj-fupra  q.5 1. 
18.  Scias  ctiara  praedi<flam  conchifio-"j 
nem  Droccdcrc,  quando  fimplicitcr  fa 
^lacft  fubftitutio  non  habita  nicnrio^ 
nc  rotius  hjercditatis  vcl  omnium  bo*» 
aoru,fed  raagnacft  controucrlia  qui<j 
xiic.cn^um,!!  fubftitutio  fiac  in  to^ah^ 
rcditate.NamqucBar.l  quidam  t<^^7 
S    5  mcn- 


2/8  MlchaelisCrafslSentcncIarum 

Qtujlio  LXXX/. 


P)ento,fF.()e  vulg.voluic  omnium  mor 
lem  rcqiiiri^ciiius  contrarium  plcriq; 
«lij  tcnent .  Scd  pcndct  dectfiohuius 
con  trouerfif  co^an  hoc  cafu  inditu 
ti  reciprocc  fubflituti  cenfcantur  ^  cp 
non  eftc  fupra  c<.6 1  .niagis  comunitcr 
lcncri  dcmonftrauimuSjVnde  verius  c 
in  cafu  noftro  quoq;  vno  mortuo  fub- 
llitutum  admitti.ita  communem  viira 
ibi  allcgatos  dicit  Rip.d.§.cum  ita^nu. 
1 3  6.Soc.iun. nu.p j  .cjuamuis  dcce^ti 
contrariam  Bar.opinioncm  hodic  tor 
lc  communcm  vidcri  dicant.hanc  c]uo 
que  communem  tradit  Alcx.confi.Si. 
hb.  i.confi.pi.li.j.vbi  nu.  i^.  dicic  cp 
yidit  ita  fcruari^&  in  d.  dicit  cflc  ma- 
eis  communtm  opi. a  quain  confule 
do&iudicando  nonfic  rvccdcndum. 
15.  Sccunduscafus  cftj  c]uado  fubftitu* 
lio  fadla  cft  copulati.ic ,  vt  fi  Titius  & 
Scius  dcccflerint  finc  libcris,vcl  fi  am- 
ho  vcl  vtcrcj;dcceflcrini,  &  tunc  licct 
non  cx  proprietateverboru  purificata 
conditionc  in  pcrfona  vnius^tamcn  ex 
miic  tcftatoris  admittitur  fubftitutus. 
ita  tcnct  fiar.d.^.cu  ita.&  ita  tcnct  ma 
gis  communitcrDodo  vt  tctiatur  ibi 
Socfcnior  &  Soc.iun.nu.97.  Rip.  nu. 
l^j.quamuis ipfc  contrarium  dcfcn- 
dat^quod  non  iacilc  rcccdatur  a  pro- 
prietate  vcrborum,q  eum  cxcIudit.Scd 
ourum  eft  a  communi  recederc.cocm 
quoque  tcftatur  Gom.d.c.^.num.i  i . 
t.1  hocproccdit  intcr  extraneos,  fecus 
intcr  liL)croSjg.a  tunc  fupcreft  perfona 
^cxvcritimili  metc  exdudic  vt  s.dixi. 

Qu^/lio  LXXX. 

C<mditio  fi  fme  liberis  quando  exi/tat  "pel  no» 

QVarro  vlteriuSjquando  dicatur  vc 
nftcataconditio  fi  nncliberis  de 
•cflerit^vel  non?Harc  ardua  qu^ftio  & 
ftiultum  dilTufa  eft^dixi  infra^.lcq.vbi 


SrMM^R^l 

DhreCia fnbftitutio  an  conie3uris  inducatHtn 
nM.\.&  i.dedatatur  nu.$. 

Suhftitutus  fi films  pcflhumus  no  nafcatut  ai 
mittitur  ex  tatita  pupillarijmafcatur  & 
adeat^etpofleai  pupilUri  decedat.n.^. 

T<J}ator  filio  mftituto  pupUlariter  fubftituit 
Titium,&  quandocunque  Titius  decefte 
ritffubftituit  ei  Sfmpiomum,Titio  prade 
furMo  pi4piUo,Sempronius  admitlitur  iX 
fubftitutione pupiUati.  num.$, 

Subftitutiofa6la  in  cafu  fiiiorum  nafcitwo* 
rum,verificatur nuUis  natis,  nu,6, 

In  fubdituiionibus fit  lata  interpvetatiojn.ji 

SubfUtutio  potiHtmtoptetatur  dheQa^quim 
obii<fua.nu.S.&  9. 

Subfitiutio  extenditur  de cafu adcafum^non 
de  perjbna  ad  pey ft)nam,nu,  10.&  Jeq. 

Subftitutio  deilaiaturab  inflitutione. 

1  "T^Idumcft  dc  fmgulis  dire(3acfub 
•l-^^ftonis  fpccicbus;Qraaut  /parfim 
detacic^i  voluntatc  &  intcrpretatione 
mentis  tcftatoris  fi£ta  cft  mcntio^nuc 
cpilogi  loco  gcneralitcr  qu(ro^nunc|.(i 
indircdis  fubftonibus  cx  conie&uris 
locu  habcat  cxtcfio?Refp.In  hac  qftio 
ncduz  principalcs  infpcdioncs  pnt 
confidcrari:Prima j  quando  agiturdc 
dircdafubftoneinduccndarSocundaj 
dc  fubftitutionedubiadeclaranda^  cx- 
tendcnda  vc  limitanda. 

2  Circa  prima^fcicnducft  fubftonc  di« 
re<5ta  conie&uiis  non  inducijnccfub- 
intelligi^fcd  ca  cxpresfis  vcrbis  ficri  de 
bercjadco  vt  is  ^  fubftoncm  fada  in  te 
fto  aUcgat,ca|pbarc&  oftcdcretenca 
tur.Hac  cft  gcncralis  theorica,  vt  tcfta 
tur.Soc.iun.l.L^redcs,§.cum  itajn.  ip. 
&  lo.fif.ad  Trcb.&: conr.ioi.n.5.vol. 
].Iul.CIar.$.tcfta.q.76.vcrf.  maxiroc. 
coem  quoq;  dicit  Fcrn.  Vafq.  dc  fuc- 
cef. jpgref^.  2  5  .n.  5  i.ratio  cft,c^a  fub- 
fticutio  dircda  cft  altcra  inftitutio, 
quam  exprcs(is  vcrbisficri  oportct,Y( 
diu  fupra  ^.inlUtutio. 

Ix 
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^  Et  hacc  planc  proccdunt  ^  quando 
agitur  de  induccnda  dirc^a  fubftitu- 
tionc  cx  przfumpta  mcntc  dcfundi,fc 
cus  qn  a  Icgc  inducitur  cx  intcrprctata 
mcntc  difponcnti$,vt  fit  in  vulgari,  q 
cotinct  pupillarcm  tacitamjSc  ccotral, 
q  taciia  fiibfto  ncq,-  cx  vcrbis  ncq;  mc 
tc  tcftatoris  colligitur,  fcd  inducitur  a 
iurcpcrintcrprctationcm ,  ficjuidc  ius 
intcrprctatur,c]uod  fi  teftator,cogitaf 

4  fct,fubftituiflct  fimilitcr.Vndc  fi  tefta 
tor  ita  fubftituat,fi  filius  mcus  pofthu 
mus  nafi:atnr,fit  harrcs  talis,  &  pofthu 
mus  non  nafi:a6,&  adcat  vcl  fcfcimmi- 
fccat,&  dcccdat  infra  pubcriatcm,  ad- 
mittiturfubftitutits  ck  tacita  pupillari. 
tcx  l.fi.C.dcinfti.&  fiibfti.  &  ibitcnct 
Bar.&:  fcquuntur  D*)d.c6itcr,vi  dicit 
Ant.Gom  varia.rcfb.tom.  1  .c. 7 ■  n. i o. 

5  Stmilitcr  fi  tcftator  inftituat  filium 
harrcdcm,&  fi  :n  pupillari  a»tatcdcccf 
fcrit,fubftituatTitiu  pupillaritcr,  &  fi 
Titius  finc  libcrisdcccflcrit,fi'bftituat 
ci  Sciif  m,8i:  contingat  Titium  pupilla- 
ritcr  fubftitutum  difccdcrcin  vita  pu- 
pilli.poftca  dccedat pupillus  m  pupilla 
ri  artatc,admitticur  Scius,&  erit  pupil 
lo  fubftitutus  pupillaritcr.tex. I.  <quam- 
diu,vcrf  is  autcm,tt.de  acquir.hzrcd. 
&  ibi  tcnct  fiar.quc  Doc.coitcr  fcquu- 
tur,dicctcs  cftc  ringuUre,quotidianu, 
&  meoti  tencndum.&  hanc  cftc  cocm 
Doc  opinioncm  vcrisfimam  &notabt 
)cm dicit ibi  Arc. Parif conf!^ ^ .nu.  i o. 
&  nu.28.&  nu.^  ^.dicit  ab  ca  non  clTe 
rcccdcndum.Alc.conf  iy^&  fiar.do- 
^rinam  communiicrapprobatam  c(fe 
dicit  Marzar.in  cpith.hdcicom.q.25. 
Ant  Gomc.d.c. if.num.  10. 

6  Exhis  qiioqucfi  tcftator  inftituat 
filium  nafciturum,&  fiin  pupiliari  arta 
tc,  vcl  poftca  quadocunquc  dcccflcrit, 
rubftituataliuin  filuim  fcciindo  nalci- 
turum,&  fiisquoqucin  pupillari  a;ta 
tCTcl  poftea  quadocunqj  moriatur,  ct 
Titium  fubftituat,  poftcaq;  continqat 
cxvzorcvn«un  nafcipofthumumjicct 


fecundus  non  nafcatur ,  tn  fi  primut 
in  pupillari  deccftcrit,  Ticius  fircundo 
fubftitutus,cx  tacita  rulgari,  cuiu j  vir 
tutcprimofilio  fubftitutus  crat  eod€ 
cafuquo  fccunduscifuit  fubftitutui. 
itatcnct  Bal.l.fi.C.dcinfti.&  fubfti.fic 
comuncm  dicitopinioncZanch.I.haf- 
redcs,$.cum  ita,  ffad  Trcb.cotraOId. 
confi.  177.  &hanc  indubiam  appcllaC 
Fran.Marzar.confil.i.nu.^.fccunduni 
iudicatum  fuiflTc  iii  Curia  Komana  di- 
cit  idem  in  Epith.fidcicom.q. i  ?.par. 
a.communcm  rcfcrr  Burfi.confi.  19. 
nu.i  j.vol.i.&OId  fijiam  falfam  clTc 
dicit  Modcr.Parili.  addi.ad  Alcx.conf. 
i.fub  nu.io.vol. I.&  in  confuciud.Pa- 
rifi.^.  110.&  hancopinionem  dicit  fe 
habuiftc  dc  f.ido,&  quod  vidit  ita  fcr- 
uaridicit  Albcr.dc  Rola.  fummus  Pri 
^icus d.l. r. ff.de vulga.&  CralTus  con 
tra  Scxiiolam  inclarisfima  M.  Curij 
caufa  apud  ccntumtiiros  fiimmo  con- 
curfu  hominum  &  incrcdibih  cxpcAi 
tionc Rom^^  dcfcndit,&  obt inuit  vt  rc 
fcrt  Ciccro  in  orat.proCaecinna. 

7  Circa  fccundam  infpcdlioncm  ad- 
ucrtcndum  eft  in  fubftitutioiiibus  dc 
clarandis,latisfiinam  &  bcnigniorem 
fieri  intcrprctationem,vt  valcat  quate 
nus  conicrtura  capi  potcft  tcftatorcnt 
hoc  voluilfc  ita  tradit  gl.l  GjlKis.^ 
quid  i\  cantum,ft.dcl:b  &  po(Hi(i.&  c6 
munem  dicit  cilc  opinioncm  S  jc.iua. 
confi.94.nu.4z.vol.  r . 

8  Exq-iibus  fiibftitutioambi^uama- 
gis  intcrprcratur ,  vi  fit  dircda,quani 
obhqua  vtdixipracccd.^.q  14  n.  4.  q.a 
dirc<^ta  n)agisfauorabilis  eft,vt  dcpa- 
pitlari  dicutomncs  l.i.ff.dc  vul^.obli- 
cjua  autem  odtofa  cft,vtdixi$  fcq.  q.T. 

9  Hinccft,quod  fi  tcftator  dixcrit :  fi 
filius  mcus  decefTerit  in  pupillari  asta- 
tc,voIo  quod  bona  mcadcucniani  ad 
Scmpronium  ,  fubftitutio  potius  pu- 
pillaris  quam  fidcicommifTaria  intclli- 
gitur.licctfacilius  fidcicomiffaria  dici 
posfit^pcr  quam  tcftatori  fucccditur: 

5    4  Quia 
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Q^iIj  ibr(it  meiitiopupillaris  ^tati9>& 
ruUAitutio  illaperfbnis  &  vcrbis  p6t 
vonucnirc,«aq;  magi»  tcftator  prxfii- 
Ihitur  pupillaritcrvoluiflc  fubftitucfc, 
&.  vcrba  ilIa(l?ona  n.ca  no  dcbcntinrkr 
pciiirc^fcU  pottus  rcijci.ita  tcnct  Bar.l. 
it  ita  fcriptu^^.qui  iilio,tf.dcbon.pofi 
fccund.tab.&  h.inc  dicit  magis  commu 
ncm  opi.Soc.iun.conf.p^.num.zp.  & 
97.voI.i.quod  tamcn  dcclara,  vt  non 
proccdat,c]n  compcndiofa  pcr  vcrba 
communia  .id  ccrta  bona  rcRrifta  cfl, 
quia  nunc|ua  intclligitur  dirc^a,{cd  B 
(icicomminaria,vt  dixi  ^.prxccd.q.77, 

Alu  c|uoc|uc  datur  rcgula,cjuod  fub 
flitutio  dubia  rcciptt  intcrprctationc 
voliintatis  cx  pr^ccdcntc  infiitutionc, 
tt  c]ucmadmodum  tcilator  aIic|tios  di- 
Jcxit  inftitucndo ^  ita ctiam  prxfuma- 
turdilcxilic  fubllitucrndo.  hanc  dicit 
ciTccommunc  .Dodtofum  fcntcntiam 
Cur.iiin  conli.p.nu.8. 

£x  t]uo  cft,c|aotl  partcs  in  iubftonc 
ccnfcntur  rcpolir^,c]uar  funt  pofitz  in 
ihAitutione.ccx.cfl  I.L.C.de>nipub.& 
2lijsfub(li.vtli  verbis  appctlatiuis  vo- 
cauit  tcllatorad  fub(l6ncm,diccndoi 
quifc]uis  nuhi  b^rcs  ccit,iDUiftin<5tc  dc 
bciu  intclli^i  vocari  pro  ha^rcditarijs 
portionibus  hanc  dictt  clTe  cocm  opi% 
Alcx.l  li  ^s  duobus^n.2.C.  dc  tmpub. 

Intcllii;c  t.imcn  pratdi^ka,nili  cx  c6~ 
ic<5luris  dc  contraria  tcftacoris  volun* 
tatcapparcat,vt  quia  fublUcutio  fa<5la 
cfl  in  lotam  cxprcslis  noBunibuspro 
prijs,vct  c]uia  on  us  xi^ualitcr  iniun^tu 
cft,yt  docet  glai.l.  i  .quam  E>od:  lcquu 
tur  commuuitcrjVt  dicit  Dec.  ibi. 

In  propoliio  circa  dcclarationcnt 
dubi^  fubftitutionis  vidcnda  funt  c]u{ 
dixi  infra$.tcftamcntum,dc  voluutatc 
teftaioris  nitcrprctanda. 
jo  Sccundofciendumcft ,  in  fubftitu- 
tionc  dircda  dc  cafu  ad  cafuin  ticri  cx 
tcniioncm,c}uando  cadctn  ratto  &  te^ 
ftatoris  mcns  in  vtroc];  concurrit ,  fc- 
cuk  vbi  dc  cofu  ad  cafum  ^ar  ratio  uoa 


extat,velaliastd  csprarfumpta  tcdato  \ 
ris  mcntenon  confta'.'ta  tenct  Bal.l» 
cum  proponaSjC.dcharrcd  infti.  &tc 
ncncomncs  in  I.G.iIlus,$.  &  quid  ftta 
tum,ff.dc  Uh.Hi  pofthu.rc  ccftatur  ibi 
Socju.n.^^.Io  Dilcc.dcartcccftanc}. 
tit.5.cau.5.Iaf.conft.20j.voI.  i.Gom. 
varia.rclbl.Tom.i.c.  j.nu.to.  Burfa.co 
fil,5  i.nu.24.TobiasNonius  conf  2  f. 
nu.i9.faciuntc]uardixi  fnpraq.  7.vbi 
latius  cxplicuitnus,  quando  vulgarit  w 
rubftiiuiio  fada  in  vnum  cafum  ad 
alium  cxtcndacur. 

Hmc  eft  quod  fi  tcftatornon  ha- 
bcns  filios  vcl  dtfccndcntcs,  inftituat 
fratrcm  vcl  aliuin  conlanguincum,U€l 
cxtrancum  hafrcdcm  vniucrfilem,&  fi 
coniingat  prarmuri  viuo  tcftatore,fub 
ftituat  libi  alium,fi  dcccftcritprtns  tcs 
ftator&  fupKrruixit  harrcs  infticutus, 

3U1  dcccsht  ha^rcditatc  non  adica,  fub 
icutus  admittitur,&  cxcluditur  fuc- 
ccllor  ab  intcftato  ipftus  tcftatoris  , 
quia  fubftitutio  vulgaris  conCL»ptair> 
vnum  cafum  comprchcndtt  altum  Gbi 
fimtlcm.ita  tenct  Fulgof.l.i.ft.dcvuIg. 
&fci|uuncurtbiDo(fc.  &c]uod  iftaitt 
comm.uDis  opinio,vcra&  tcncndadi» 
citGomc.d.c.  j.nu. 

Suuihtcr  inde  cft  ,  c]uod  fi  tcftator 
ciuobus  impubcribus  inftitutis  eiqui 
nouishnius.  moriretur  alium  fubfti- 
tuic ,  &  ambofimul  ruina  vcl  naufra- 
gio  pcricrunc,fubfticatus  viriquc  fit 
ba.'rcs  cx  tcftatoris  pra:fumpta  mcnte 
&  volutaiejicet  vterc];  cafus  cxprcltu» 
non  lit.  ica  e{\  cc.x.  1.  cx  duobus,  tf.  de 
vulg.&  hanc  cflc  conununcm  opinio- 
ncm  dicit  Socl.qut  duos.num.^.fl^dc 
rcb.dub.Fcrn.Vafq.dc  lucccf  progrcf. 
^.^^.nu.  50. 

Infcrtur  >  cj^  11  tcftator  inftituat  fi» 
liuin  fuumtmpubcrcmharrcdem,&  fi 
intradcctmum  annuin  deccflcrit,  Se- 
ium  ha:rcdem  cfte  voluit,morcuo  filio 
poft  io.anaos,aucc  t^.annuin  nonad 
mittitur  fubftitutus^ncc  d  vno  calu  ad 

alium 
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alium  fit  cxtcnfio,  cjuia  dcficit  volijtas 
dcfunfti,  imo  rcpugnat ,  quia  inira  iU 
lud  Tcmpus  volnit  fiibflitucrc.ita  tradic 
!,&  rccjuicurB.irt.&  DoS.comunitcr 
fi  itac)uis,ff  dc  vulgar.vt  tcftatur  An 
ton.Gomc2.d.cap.7.n. lo.in  fin. 

Itcm/i  tcftator  fijbftituat  filio  fiirio 
fo^ii  dcccffcrit  in  furore,c]uo  dcrincba 
tur  tcmporc  tcftamciiti,&.  poftca  fure 
rcccflauerir,&:  in  prodigalitatisvitium 
lapfus  fucrir,vcl  m  utus  taftus,  iia  vt  tc 
ftari  non  posfii,  locum  liabct  fubftitu 
tio  cxcmplahs,&  cxtcnditur  dc  vnojca 
fu  cxprcflbad  omifliim  fimilcm.  ita  tc- 
nct  Bar.l.cx  fad:o.tf.dcvulg.&  fcquun 
turDoc.communitcrjVt  tcftatnr  Rip. 
ibi,nu.8^.c|uia  tcflatorfidc  huc  cafu 
cogiraflli,limilitcr  prouidiflct. 

PorrO  cxtcnfio  dc  cafii  ad  cafum  non 
habct  locum,  quando  fubflituHo  fada 
cft  in  p^-nam  inftituti.ita  tradit  Bar.  I. 
patcr  Scucrinam,  ft.  dccond.  &  dcm. 
&  cft  communis  opiiiio,vt  dicitlaf.n* 
a^.Soc.num.i^.d.l.i  .ft.dc  vulg.Polit. 
trac.fiibftit.vulgar.par.6.  n.7  Gomcz^ 
d.cap.  ;.nu.  i  o.ibi  Suarcz  addit.n.z  f. 

iccm,dctlara  vt  non  proccdat,quan 
(}odi6tum  cflct ,  tunc ,  &  co  cafu,  quia 
fubftitucionon  cKtcnditur,fcd  pcr  pr^ 
dida  verba  rcftndiuaad  cafuin  tan- 
tum  cxprcflnm  rcftringitur.  ita  tcnct 
Anchor.conf.2  56.nuin.6.  &  fcq.  &  iti 
hocconucniuntomncs.vt  tcftatur  no 
ui:>ii!nc  Cardin.  Alban.in  liicubrat.ud 
Bart.l.  i.nu.i  j.tf.dcTulg.Fran.Burfa. 
d.conf.  5 1  .n.:  5.V01. 1 . 

Scd  duicrfam  fcntcntia  quampliircs 
alij  dcfcndunt,&  iia  dccifum  &  ludtca 
tumfuii^cuiRot.Rom:  rcfcrt  Co&fio, 


tit.dctcfta.cj.i.qucm  rcfcrt&  fcquitur 
Dilcc.d.  ttt.  y  .caut.  5  .n.  5  .Marzar.Epi- 
to.fidcicom  q.t^.confi.^.confil.d.nu. 
1 2.  &  confi.7.  num.i  I . 

Tertioaducrtcndum }  quodin  fub- 
ftiiuiionibus  dirc^is  cxtcnfio  dc per- 
fona  ad  pcrfonam  non  pcrmittitur ^ 
ctiam  cx  vcrifimili  mcntc  tcftatoris  ita 
tcnetel.I.  Titius^in  pri  vcrb.&  ccotTa, 
fl\idclib.& pofthum  &  fcquitur  Arct. 
d.  §.  &  quid  fi  tantum.  hanc  dicit  cflc 
communcm  Do(5t.  opinioncm  Ruin. 
conf.74.vol. I .Gabricl.conf.  i  i  i.nu. 
I  ^.Anton.Gabricl.com.concluf  lib.5. 
tit  dc  rcg.iur.conduf  lo.n.p.Fcrnand. 
Vafqui.^.  ij.nu.j  ^.dcfucccf  progreC 
Quod  tamcn  intclligitur  non  proccdc 
rc.quando  illa  pcrfuna,ad  quam  fit  cx- 
tei)iio,aliquo  modo  potcft  comprchcn 
di  fub  vcrbis  &  mcntcdifponcntis,vt 
dixi^.fcq.  Af)  ncpotcs  admittanturad 
fidcicommiflum,&  fupra  hic  n.4.& 

Q^iarto  aha  traditurrcgulatriu,  8c. 
vulgaia.quod  quando  fupcrcft  pcrfo- 
na,  quf  cx  veniimili  mcntc  tcftatoris 
cxcludii  fubflicucum,fubftitutio  ccflat» 
tcx.I.pcn.C.dcimpub  &  tcnct  oinncs 
Doc.l.harrcJes,<S.ctjm  ita.fl^.adTrcbcl. 
vt  dicit  Soc.ibi.Pcrfonaauicm  quaicx 
cKidit,inicl)igirur  quando  cft  dc  libe- 
ris  tcftatoris.  hanc  dicit  communcnfi 
opinioncm  Alciat.conf.^^.nu.  icJib. 
p.ncq;hcK  fuificit  ,  fcd  rcquiritur 
prokimior  fit  in  fucccsiionc  ab  intcfta 
co,i ta  quod ab  intcftato  cxcludat  ful>- 
ftitutum.ita  tenct  Bar.d.§.  cum  ita.  & 
cft  communis  fentcntia,vt  teftaturCra 
ucc.cooCio5).nu.^.&  dixi  fupra  q-79> 


t 


2^1  Michaelfs  Crasfi  Sentcntiahim 
^.FldeicomifTum. 


ICTVM  eflinfrdce 
defttibustijuomoclo  di 
reOo(jMij  fidt  hdreSi 
Nunc  videndum  defi 

 dcicommisfis  ,qHthMs 

per  ohliqutfm  hdrcs  fit,Ejl  dutem  fi' 
deicommijjorum  mdterid  dmplisfims 
&  vfibtts forenfibus frecfuens^dt  dif 
fcilis^vt  (jud  i  conkCinrdtd&veri 
fimilidefttnCiorttmmente  &  voluih' 
tdte  plttrimum  pendet.  Kos  vtiliord 
&  mdgis  duhid  trd^dhimus, 

QuAflio.  /. 

i^uo  m-e  fint  introiuSla  fideiconrnufpt. 

-<  f 
A^Vffo  !tacj;imprimis,  quo  iurcfi- 
V^^ffcicommifla  fucrut  introdu&a? 
Rcfp.  quod  fidcicommifla  &  coru  va- 
liditas  originalitcr  cocperunt  iurc  ciul- 
lijCum  priuspudori  harrcdis  commifla 
effct  rcftituiio.ita  traduntocs  l.t.lf.dc 
lcg.i.vi  dicitParjfconf,  i .n.6i.vol.2. 
idq;  ca  rationc  Tt  volunl  atcs  dcfii  ndo 
ru  citiiis  cxitum  habcrcni,cjui  cu  dirc- 
fio  poft  tcpus  pubcrtatis  & aditac  hf rc 
<iitatis  harrcditatc  ab  Utituto  aufcrrc, 
&  altcri  darcno  pofIcnt,1uciufuit,  vt 
poifent  pcrviara  fidcicomisfi  faccrc. 

QuAflio  I/. 

SVMM^\iy  M. 

^frfidekmimifacenfeantia  faitorabilia  yd 
cdiofiu 


QJ, 


Vacro ,  an  fidckominifra  fint  fa- 
uordbolM  vcl  odiola :  V  tilitas  < 


maxira.ijVt  (ciaturfcilicct,  anift  dubio 
pro  vcl  contrafidcicommifruin  fit  pro 
nunciandum?Rcfp.variatum  e(l  ab  iti 
tcrprctibu5:Sunt.n.qu»mpIurcs  cxifti 
mantes  fideicommifrumcflcodiofum, 
in  dubioc|;id  non  cxtarc  pronuncian- 
dum  fore,quam  fnUm  ampic&itur  gl. 
I.ex  tribu4,C.dc  inoff.icft  &  ibi  laf. & 
Coitcr  Do^l.fcquuntur,&  cx  coi  tefcrt 
SyIua.conf.64.nu.19. iS.Port. 
conf.  4  3 .  n .  I  j .  1 4.&  feq .  &  cx  au  thori- 
tatibus  addudis  pcr  Marzar.  in  epith. 
iidcicomminappai-ccpar  a.n.4  quino 
ilubie  id  conccdcrc  vidctur,  &  conCy* 
ybi hoc vulgatum  nuncupat^nu. 1 2.1i- 
cct  ipfc  non  (c<iuatur,&  coitcr  hoc  tc- 
ncri  tcftatur  Burfconf.  i  .n.  1 2 .  Ludo. 
Zuntusin  conCinfcripto  pro  vxore^n. 
799.vbi  dicitcoiter  adhoc  ailcgari  tcx. 
l.cohcrzdi$,$.cu  filia^tf.dc  vulg.&  pup. 
FauI.Lcon.in  trac.fubllit.compcn.nu. 
)95.idq;  pp  onus  &  grauamen  rcdi-* 
tutionis  &  alicnationis  prohibitione. 
.jiContrariam  vcro  fniam  quam  plu- 
ircs ct  fcquuntur^maximc  in  fidcicom- 
miflocxprclTcfido  pro  confcruationc 
familic  &  bonorum  in  agnatioiic,quo 
cafu  hancfniam  vltiroamlinedubio  Jj^ 
cedcrc  tcftaiur  Marzar.qui  in  indillm 
6lc  camdcfcnditd.par.t.nu.8.&  fubr 
dit  parum  clfc  curadumdeilloru DoC. 
a(fcnione,quicontrarium  inaducrtcA 
tcr  dixcrunt,&  in  coHfd.n.  r  j.&  cofi. 
y.n.  1 2.&  hanc  fcntcntiam.quod  fidci 
commiflum  iflud  dicatur  fauorabile , 
rationabilc,  &  publicam  vtilitaccm  c6 
ccrnat,dicit  cflc  cocm  C  ir  iun.  confi. 
1  1  i.fub  nu.  I  2.rcftrt  Ccphal.cof.M 7, 
B.40.&  ploribus  auihoritaiibus  copro 
bat,&  fcquiturFrancif.  Mantica  cuius 
fcripta  dcmumcum  hic^.cxcudcrctur 
ad  manus  measpcrucncruntj  dcconic 
ftur.vliim.volunta.lib.y.tit.i.nu.  ?4. 
vbi  dicit  Iincvlladubiiationcauu.i<5tcr 
concludcndum  tlfc  ,  fidcicommifluin 
jion  crteodiofuin,fcd  fauorabile,&  bc- 
uigniorcm  accipcrc  intcrprcuiioBcm, 

&  n. 


Liber.§.Subft:itut{o. 


$c  nu. )  5 .dicit  vbi  rdidum  cft  fauore 
agnationis  conferuandjt  proculdubio 
ccnfcri  fauorabilc,&  pro  eo  tanquabc 
uigniorcm  fercdamcffc  fiviam ,  fubdit 
tn  tauorcagnaiionis  nohccrca  trami 
tc  iuris  difccdcrc,ncc  vltra  tcrmlnos  p 
fcriptos  atcftatorc  dcbcrc  fidcicomifsii 
cxtcdi,quauis  in  dubio  ad  fauorc  agaa 
cionis  confcruand^dcdipandij  fit.Sed 
priorcm  cocm  proccdere,etiamfi  agna 
tionis  gratia  fa&um  fitfidcicooimirsu 
dicitZunt.d.loco,nu.75)9. 

Qtuflio  III, 

Fidciconmi/fum  tiiud  i>muerfale,  aliud  parti 
ttd*tre.r.u.  i  .&  m  quibus  difcematur  -pm^ 
tierfale  d  particulan.n.  % .  j  .4. 5 .6  .&  7. 

l  Varro.quotuplex  fit  fidcicommir- 
^►^C*  fum?Rcfp.principalis  diuifio  eft 
aliud.n.cft  particularc^aliud  vniucrfa- 
lc.Pariicularc  cft,quo  rci  alicuiuspar^ 
ticularis,&:  ccrti,vcl ctiam  bonorum 
inobilium,uclimmobiIium,  autalicu- 
ius  hazrcditatis  ab  alioobucntar,rcftitu 
tio  committitur^.lcgatum,q.i. 

a  Vniucrfalcfidcic6mi(Turo  cft,quod 
▼cl  totius  hatrcdiiatis,  vel  quotz  aUcu- 
ius  rcftitutionc  continct ,  II  hoc  ada:- 

2uatum  cft  lcgatis  uniucrfalibus,vt  tra 
untDoc.omncsl.  i.ft.dclcg.vt  icfta- 
tur  Et  harcbcncnotandafunt,cjuiahu 
ius  rci  an  particularc  vel  vniucrfalcfit 
fidcicommi(Tum,magiia  cft  utilitas:dif 
fcruntcnimin  raultis,  &primo^  fifi- 
deicommiftum  eft  particularctantum, 
harrcsad  inftantiam  fidcicomminarij 
particularisfiuc  Icgatarijnon  cogitur 
adirc&  reftitucrc,ctiam  fi  q&cx.  Icgatu 
partisbonorum,vt  dixi  fupra§.lcgatu. 
Sccusad  inftantiam  fidcicommiifarij 
vniucrfahs.ita  cft  commuilis  opinio^ 
▼ttcftatur  Nigcr  d.I.  i.n.5  2.8c  dixi io 
fra  (}. 40.  &  hxc  cft  vna di0crencia*  .xi 


j  S3cundo,quia  in  lcgato  fiue  fideic6<« 
miftb  particulari  dircAo  tranfit  domi- 
niu,in  particulari  fccus.  ita  tenct  Bart. 
d.I.i.&cft  communisopinio  ,ut  dixi 
fupra$.lcgatum,q.d9.&  infra. 

4  Tertio,Icgatum  fiucfidcicommiflum 
particularc  fidcicommifrario  dcccdcn 
teante  rcftitutioncm  fibi  faSam.tranf 
mittiturad  harrcdcs  vnius.  Contrariii 
nonnullicflcuoluntin  uniucrfali,  fcd 
in  hoccommunitcr  contrarium  recc- 
ptum  cft,vt  dixi  infra. 

$  Qu;irto,fidcicommifrum  particularc 
poicft  rcftitui  procuratori  in  rcm  fua, 
fccus  vniucrfalc.  ita  tcnct  Bart  d  1. 1. 
quem  fcquuntur  omncs,vt  rcftatur  Ni 
ger  ibi.Bolog.nuin.iid. 

6  Qinnto,adio  compcicns  primolcga 
ttrio  ucl  fidcicommiirario  particulari, 
non  transfcrtur  in  fecudum,  nifi  prius 
cedatur,fi;cusin  uniucrfali.ita  commu 
niscft  opinio,  utdixiinfra. 

7  Scxto,cx  fidcicomminb  uniuer/ali  dc 
ducitur  quarta  Trcbcllianica,  cx  parti- 
culari Falcidia,  quarum  no  modica  cft 
difFcrcntia,ut  dixi  intVa^.TrcbcUiani- 
ca  ,  &  $.Falcidia. 

Patct  cx  co  ,  quod  filius  grauatus  in 
dicm  uclfub  coditioncfidcicommifso 
vniucr(ali  poteft  dctrahcrc  diucrfistc^ 
poribus  Trcbcllianicam  &  lcgitimam; 
at  in  rcftitutioncpariiculiris  fidcicooi 
misfi  falcidia&  Icgitimam  dcduccrcft 
mul  non  p6t,(ccundum  unara  c6cm^ 
vera  clTct^dc  quadixi  d.$.falcidia. 

QH^mo  II II. 

Tideicomrmffum  aliud  expreffumyolimi  tacitS^ 
& expreffmn  cjuando dicaturytm.  i.z,& 

Tacitum  fideicofrmifjum  quod  dicatur»nu.^ 

In  fideicommijfis  pr/uipue  attenditur  -polutat 
teflatoriijadeo  >t  ex  folis  conieffuris  induca 
tur^licet  ex  y>erbis  non  conflet^fecusin  infti 
tutione  & iubflitutione dneSa.nu.^ , 

yoUmtas  teSUtoris  maps  attenditurf<putm 
verifa,&  propter  em  4  proprietate  non  rt 
(editur,mi,6, 

Conie- 
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ConieSiitrjr  dcbtntefft  fufficienUs&  coUigi 

ex  difpo/uitin  teliamtnto.nu^y, 
Fideiiomtniffanon  inducuntur  conieHitris  ^  j 

tjuandotcptignat  ratio re£ii  lermon'S.nH.S» 
Is  qut  jid€u:omm:jpm  ftbi  reU^lum  dicit ,  ii 

probare  &  oflendere  debtt.nu.9.  &  quali- 

ter  probetwr.nu.  i  o. 
P^oluntas  uriatoris  fideicomnnttere  uolentis 

ex  ucibis  tra6lum  temporis  denotanttbus  col 

Ugitnr,ut  fitin  compendiofa.nu.  11. 
Verba  enunciatiua  tacitum  fideicommijfum 

indncHnt.nu.ii,&  1 5» 
yerba  dirtSa  ex  conitilura  uoluntatis  tra- 

huntnr  ad  fideicommiffnm.n.  1 4.  etiam  imtt 

direGo  ualerepoffint.nU'  i  5. 
yerbaina:uolo<juodhxreditas  mea  uadat  4 

de  h^rede  m  htredcm^inducunt  fidcicommif 

fitm.  uu.i5,  Ittm illa : volo  tjuod bona mea 

maneant  in  perpetuum  fi/tjs  meis  haredibus 

&  eorum  defcendentibus.nu,  1 7. 
"Ex  perfonis  capitttr  conie&ura  uoluntatis.  nu. 

I  i.item  ex  rebus  nu. i  ^jtem  ex  ratione  et 

a»fa,nM.io.&Jcq. 

I  LiarurfusdluifiocflTcpoteft^quod 
-/a.  fidcicommirtum aliu j  cxprclfum 
dicatur.aliud  tacitu.  ExprcfTum,  quod 
fit  ucrbisprccarijsucloblicjuis,Ttfi  tc 
ftatordixcrit :  rogo  hatrcdcm  mcum, 
vthircditatcm  ahcri  rcftituat.Harc  n. 
vcrborum  forma,eft  propric  &  ftri6tc 
forma  fiddcommisfi.ldcm  cft,  fi  dixc- 

X  ^irmolo  quod  lijcrcditas  mca  dcturTi 
tio,c)uiavcrbum(detur)  miniftcrium 
tcrtij  rccjuirit,&  per  vcrbum,voIo,,fi- 
dcicommifTum  inducitur.  tcx.  I.  z.in 
prn).C.tJclcg.5«:  cft  doftrina  Bar.in  I. 
cundos  populos,  fub.#.  ?.C.dc  facro- 
Gnd.  ccciLf  dum  concludit  ucrbum,  ; 
«iiolo,cum  hiibct  dctcrminattoncm  ccr 
•tam  ,  vcl  qn  rclpicitadumcxplicandu 
ab  alio  difpolitioncm  induccrc ,  &  ibi 
iaf.  t  .Icdur.fub  n.  14.  incjuit  iftum  ca- 
fum  4.ircclaaim,&  idcm  i.lc^tur.n.  1 5. 
hancrcg.clfcinfallibilcm  tradit,  &  cp 
Bar.fiiii  cois  fit  tcftatur  Soc.firn.  conC  *. 
b6.o.d»vol.?.Ludo.Zunrus  in  pulchcr 
riaio  coafi.infcripto  pro  iixorCj  ubi  «7 


grcgie  &  1  itis  fimc  dc  ncrbo,VoIoj dif 
fi;ritfubnum  ^7J.&  fcq. 

Idcm  cft,fi  tcftator  fubftituit  his  vct 
bis  vulgaritcr  &  per  fidcicommiftum, 
nam  cum  vcrba  a  tcftatorc  cxprcifa  fo 
ncntin  fidcicommiffum,  finc  dubiofa 
tcndum  cft  .ipparcrc  dc  fidcicommif* 
(b.ita  dicit  Bar.d.l.Ccnturio^q.^.vcrft. 
idcm  fi  tcftator .  cuius  opinioncm  fc« 
auitur,&  communcm  dicitParifcon- 
(li.  jo.nu.9.Iib.:^.&  confS^.dicit  non 
cffc  dubitandum ,  quando  exprcffc  pec 
fidcicommiflum  fuoftitutio  fafbacft^ 
quin  conftct  dc  voluntate  teftatoris  , 
ide  firmat  Fran.Bccius  confi.z^.nu.r. 

Tacite  inducitur  fidcicomiffum  cx 
mcntcconicfturata  &  voluntatctefta- 
toris.  Et  circahoc  fcias  imprimis,quod 
in  fidcicomisfis  primitus  dcbct  attcn^ 
di  mcns  &  voluntas  tcftatoris,&  fircun 
dum  illam  iudtcari.ita  cft  vulgata  &  c6 
munis  conchiho,vt  tcftatur  Parif.con- 
fil.4^.nu.24  &  cohf^i.nu.i  ^.confiU 
90.nu.10.conf  <»2.nu.(5.  vol.x.  Idcoq; 
Iicctinftiruti6  dircda&  vniuctfahs,ir 
tcmq;  fubftitutioncs  dircftx,  ncmpc 
vulgarcs  &  pupillarcs,quar  (unt  fccun- 
dz  inftitut  onc5,conicd:uris  induci  no 
posfini  (ccundum  cocm  opi.fidcicom- 
miflum  lamcn ,  ncdum  quibufcunquc 
vcrbis  inducitur,fcd  fola  voluntatc  de- 
fundi  dcclarata  quocunqitcmodo,  vd 
conic6luris ,  ctiamfi  c.vpreflc  ex  vcrbis 
non  apparcat  ita  tcnctBar.l^x  fa<f^o,J. 
rcru  m.ft»  dc  ha?r.  in  i\ .  &  (cqu u  n tii  r  oes 
Dod.coitcr  vt  tcftatur  Parif.tonf.91, 
nu. i^.vol.z.conf  t5.n.  J4.& fcq.  vol. 
^.conf.86.n.  19.V0I.2.&  conf.90.Cur, 
iun.confi.i  z  i.n.  10.&  ita  reccptisfimi 
iuriscflcprofitctur  Gtrard.  Mazol.in 
conf d.n.i  ^.decnd. i .  q.icm  rcf^rtLu- 
do.Zuntuc d.conf pro  vxore,n  ^86. & 
nouisfimccgrcgic  iradKFran.  Macica 
dcconic6t.vitima.voluni.lib.8.iit.  I  Ji 
cct.n.vulg.ira  &  tnta  fit  omniL-rn  fiiia, 
quod  fidcicommifl^a ,  c^ii.i  odiofa,  non 

pnfumatur.  Tamcn  h  'Iigitijr, 

nilt.vcrba  ,  vti  voIuo.u.>  ,\.t;^.ein(t^ 

lunc  ^ 
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lunccnim  illudinduftum  cffc  ccnfcri 
dcbct,alias  in  tlubio  minimecxtarc  vd 
adcffcintcrpretabimur. 

6  Et  hoc  adco  locum  habct^vc  talis  mcs 
ita  collcAacx  conicduris  prardominc 
lur,&  magis  dcbcat  attcndi  &  obferua 
ri,quam  quaHtasa  tcftatorcprolatoru, 
ica  vt  a  vi  &  natura  uerborum  f^pius  rc 
ccdatuFjfcqucndo  conicduratam  men 
tcm  ipfius  tcftatoris.  ita cft  tex.  I.harrc 
dcs  mci,  §.  cum  ita  ,  ff.  ad  Trcbcl. 
vbi  communitcrhocfirmantDoft.  vt 
teftatur  Parif.d.conf45.n.24.&  vcrif- 
fima  &  cocm  hanc  cttc  coclufionc  idc 
faccturd.cof  ip.n.  I  s.d.cof  25.^.  j  j. 

7  Scias  camcn  ad  prxdida,  quod  liccc  fi 
dcicommiflainducancurcxfola  volun 
tacc  &  conie6^uraca  mcncc  ccftacoris^ 
non  camcn  fufficic ,  quod  dicaturcc- 
ftatorcm  ica  voluifTcucrifimiliccr ,  fcd 
ncccflc  cft,quod  conicdurar  finc  fuffi- 
cicnccsacncccrtarix,  &  colligancurcx 
didispcr  ccftatoccm  per  vcrba  induce 
tia  dirpoficionem.  iu  dicic  cocm  clfc 
opi.Parif  confi.S^.n.  1 8.volu.  a .  Port. 
conf.4;.n. 1 3.r4.&  fcq.&c6em&  in 
dubicacam  dicic  Burfconf  64.^.2. vol. 
I Jran.Burfac.confi.p.n.p.volum.  i. 
Czccrumfi  ncqucvcrba,  ncq;  mcns  in 
fidciconimifl^um  fonanc  ,  non  prarfu- 
micur  in  dubioq;non  cxcarc  pracfu- 
mcndum  cft.ica  cradiiOidrad.confzi. 
qucm  omncs  ncminc  difcrcpamc  fc- 
quuncur,vc  refcrt  Marza.conf  7. 

8  Itcm/cias  fidcicomraifla  conicduri* 
non  induci  quaudo  huicintcrprctatio 
Di,qu3t  cx  conicduris  fumttur  ,  rcpu- 
gnat  ratio  rcdi  fcrmonis.ita  docct  Bar 
to.I.fi.lf.ad  Trcb.  quc  communiccr  rc- 
ccpcum  aflcric  Soc.iun.confi.  i^.nu.j;. 
V0L4  FrancifMancica  l>b.  8.  dcconic 
ftur.vltim.vohinc.tic..i.nu,2 1. 

9  Hoc  quoque  noundum  cft,  quod  is 
quifidcicommiflum  indudum  vcl  c»- 
fum  in  fidcicoraimftocomprchenfijm, 
idipfumoftcndcrc,&  probarc  dcbet» 
£ft<uiim  rcguLi&  ihtorica  gcncralis. 


Hoc  cafiinon  loqutcurfidcicommifsri,. 
crgonon  habcc  locum,01drad.d.c6f 
2  i.communiterrcccptus, vt  fupra  di- 

I  o  xi.Sicuc  autem  in  probanda  vcra  &  c  x 

prcflavoluncacedefundi  rcquiritur  lc 
gicimus  numcrus  ccftium:  icaetiami» 
probanda  conicdura  ucl  conicduris, 
cxquibus  colligitur  cacita  mcns&  vo 
luntas  cius,fcilicci  fcptcm  ,  qn  agicur 
dc  probandauoluncace  in  ccftomcnca 
conccnca,&  quinquc  quando  agitur  dc 
probanda  voluncaccin  codicillis  concc 
ta.ica  tencc  glof  1.  cum  proponcbacur, 
ff.delcg.a.quam  communiccr  rcccptS 
nuntupat  Anton.Gomcz.  variar.  rcfb 
lut.Tom.i.cap.5.n.24.vcrf  ctcnim  ia 
cau^a.  Scd  hoc  intclligitur  in  probanda 
ipfavoluntatc&  principali  difpofitio- 
ncdcfundi  Sccus,fi  agatur  dc  proban 
da  dcclarationc,qualitatc,vel  circunfta 
tia  ipfius  uoluncatis  ucl  difpofitionis  , 
ut  dixi  $.fubftitutio,q.  j  i . 

II  Porro  uoluntas  tcftatoris  cx  ucrbis 
tradum  tcmporis  dcnotanttbus  aJ  fi- 
dcicommiflum  induccndu  coHigitur, 
ideoq;  ii  dixcrit  tcfbtor  cuicunqj  cx  fi 
lijs  finc  filijsdcccdcti  fubftituo,d  iure 
&  fado  fidcicomiflum  inducitur.ita  te 
nct  BalJ.conf  1 9b.lib.4.&  dicii  quod 
omncs  iia  tcnenr,& pradica iudiciotti 
obfi:ruat.Fran.Bcc.confil.24.nu. i.  U 
dc  hoc  in  compcndiofic  fubfticutionip 
matcriafatis  didum.Q;uandoincom- 
pcndiofa  fidcicommiflaria  inducaiur, 
quamuis  ilb  magis  vcrbis  gencralibut 
cxprcUa  dicaiur,uc  dixi  ibi  q.56. 

1  a  Verba  quoque  cnunciatiua  fidci^ 
commiflariam  difpofitionem  indu- 
cunt.  tcx.  1  Pamphilo,  ff.  dc  kg.  3.  & 
ibi  not.Barc.quod  proccdit  ,  quando 
uerba  cnunciaciuaprincipahccr  pcr  Cc 
emifla  rfiriguncur  ad  graiiacum,quia 
eo  cafu  dilpofiuoncin  inducunt,  fc- 
cus  fi  diriganturad  honoratum,qui« 
tunc  adulatoria  uocaniur,  ncc  di- 
fponunt.Bap.  d.  I.  Pamphilo.  &  banc 
eflc  communcm  Do4^rum  fcnccn- 
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tiam  teftatur  Paul.de  montc  Pico,l.  Ti 
tia,$.Ti«ia,cu  niiberct,lf.  dclcg.  Crot. 
conlli4?.n.jo.&  fcq.Luclo.Zunt.  cof, 
pro  vxorc.nu.?  So.Fran.Mantic.lib.j. 
dcconicdur.vltim.volunta.tit.i2.Qua 
uis  plcrique  indiftinde  ex  vcrbis  cnun 
ciatiuis  ctiam  incidcntcr  prolatis ,  & 
ad  honoratum  dircdis  (idcicommifsu 
induci  cxiflimcnt,  no  quidcm  cx  vi  ver 
borum^fcd  coniedurata  voluntatc  tc- 
ilatoriSjCum  fidcicommifTa  (bla  volun 
tatcinducanturjfi  quoquo  modo  de  il 
laconftitcrit,quoq;  cafu  ucrba  cnun- 
ciatiua  incidcntcr  prolata  difponunc^ 
fcd  a  communi  non  Cil  rcccdcndum. 

1 J  Aducrtc  tamcn,quod  fi  prarccdct  ver 
ba  enunciatiua,  qua:pcr(enon  Cufd' 
'  ciunt,adinduccnaum  iidcicommifsOj 
ac  pofbcagrauamcniniundum  cfl ,  in 
co  dc  quo  fada  crat  cnunciatiua,qua<> 
uis  illa  (bla  non  fulficcrct  ad  induccn- 
dam  dilpofitioncm  fidcicommisfi  :tn 
grauamcn  fucccsHuc  iniundum  Facit^ 
vt  pcrindccftacfi  exprcflc  difpofuiC- 
rct.ltatcnctBar.I.  cum  talc,$.(i.  fi.  de 
condit.  &  hanc  dicit  cfTc  cocm  opi.  A- 
Icxan  .co  n  fi  I.  ^4  .n  um .  5 .  vol  u  m .  j .  M  an 
ticalib.S.tit.  i  .nu.^j. 

jij.  Cartcrum  vcrbadircda,Iicctinfjdci- 
commifTum  non  fbncntjncciurc  fidct 
commisfi  intelliganturjtn  fi  dircdo  iu 
re  valcrc  non  poffcnt^ad  fidcicommif^ 
fi  intcrprciationcm  trahuntur  cx  volu 
tate  tcftatoris^quia  manifcflc  apparct 
tcflatorem  voluifrcfubltitutum  in  bo 
nis  fuis  fucccdcrc,&  cum  volucritboc 
iurcdircdo,idem  pcr  fideicommiffum 
<Iiccndum  cfl,ccffante  dircda  fubftiiu 
lionc^quia  fi  fuiffct  intcrro^atos.idcm 
4iixifrct.ita  efl  comrminis  opinio,  vt  tc 
iIaturSocin.fcn.conC94.Qu.i.volum. 
dixi^.przccd.q.71. 

1 5  Quinimo,  fi  valcre  posfmt  iurc  dirc 
Ao,  tanicn  bcnigna  interprctationc  ac 
.cipi-debcnt^vticruetur  tcflatoris  volu 
xaSjVtd.  q.  latius  dixi  ,  quar  hic  non 
xcpcco^vtiipacr  iiUo  impubcufccic 


tcflamcntum  pupillarc,  quod  proptef 
folcnnitatcs  non  obfcruaias ,  vt  tefla- 
mcntu  pupillarc  ualerc  nequit,  nam^; 
direda  pnpillaris  inutilis  pcrbcnigna 
interprctaiioncm  conuertttur  in  fidci** 
commifTariam  pupillarem  vtilcm,quia 
l^timus  harrcs  impubcris  videtur  ro- 
gatusdtcflatorc^  vt  reflituat  harredita 
tcm  iflius  pupillt,illis  fubftitutis^quos 
ipfequali  pupillares  fubflitutos  dcdit, 
&  ita  no  folubonaa  patrc^fcda^  fcd 
&  Icgitima  filij  portione^  &  aliud  eiuf^ 
dcm  pec uHum,ut  dixi  latius  f  preced. 

1 6  Hinc  ctiam  fi  teflatorinflitutis,nxrc 
dibus  fubijciat  harc  verba,&  uolo  quod 
horreditas  mea  vadatdcharredein  hx- 
redcm  j  quoniam  dircdo  tranfirc  non 
potcO^exconieduravoIuntatisad  fidci 
commifTum  trahitur  ,  pcrquod  benc 
tranfirepotefl.tcx.d.l.Scaruola^ibi  tra- 
dunt  omnes  Dod.  ut  teflatur  ParifL 
confi.55.nu.2«uoi.2.&  dixiinfra. 

xy  Itcm,fi  tcflator  ordinat^quodfuabo 
na  ufquein  pcrpctuum  rcmancant  in- 
frafcriptis  filijs  &  h^rcdibus  fuis,&  co 
rum  dcfccndcntibus,rcfultat  lidcicom 
miflum.ita  dicit  communcm  opinionc  * 
Curt.confi.^  .num.20. 

1 8    Alia  coniedura  capitur  ex  perfbnisj 
quibus  rclinauiturj  vt  fi  uoluit  bona 

}>cruenirc  pofx  mortem  filiorum  ad  dc 
ccndcntes  mafculos^namq;  cx  hoc  pr^ 
fumitur  non  tantum  uulgaris,fcd  Gdci 
commiflariafubflitutio  ,utdixi  mfra. 
I  p  Alia  conicdura  voluntatis  capimr  rc 
fpcdu  rerum,vt  inducatur  fidetcomif^ 
fumfauorcagnadonis^utquia  fuitca- 
ftrum,namq;cxqualitatcrci  prohibi- 
ta:,prohibitio  dc  fc  cfl  ualida^qu^  alias 
nuiliu&  momcnti,  &  ccnfctur  tadaa* 
gnationis  gratiajUtfidcicommiirum  in 
ducatiu*^  &  eactra  £imilia  alicnari  nan 
posilt.iutcnct  gl.Lquotics  dcfidcico. 
&  fcquantur  onmcs  ,  ut  tcflatur  Gri- 
bald.l.£liusfamilias^f.diui.concIuf.  6, 
ao  Practerca  capitur  alu  coiucdura 
voluAUUs-cxrationc&  <aufa  «  fidci- 

commiiCi 
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eommiffa.n.in(Iticuntur&  induAaam 
pliantur,  rcftringuntur,  &  dcclaran- 
tur  pcr  rationcm     cau(am  ,  qua  tcfta 
tor  fuit  motMS,  ita  ut  ratio  &  caufa  dc- 
bcac  attcndi^non  vcrba.itatcnct  BarJ. 
rcgula,$.&  Iicct,ff.dc  iur.&  fadi  igno. 
&  quod  harc  (itcommunis,  &  folida 
concIuHodicit  PariCconfi.^z.nu.  49. 
uol.i.conf.1  S.n.ii,  vol.  j.Achil.Pcrfo 
naiis  tradl.adipif.poncf  nu.  a  1 1.  &  ra- 
tio^ft  in  promptUj  quia  fidcicomisfis 
qnq;  minus  cft  fcriptu,quam  didum. 
I    £t  prardi^a  proccduntnon  tantum 
in  rationc  cxprclTaj  {ed  ct  fi  non  fit  ct- 
prcfTaydummodounicafola  posfit  cxco 
girari  &  asfignari^namq;  tunc  pro  cx- 
prdfahabctur.ita  cftgl.  l.quamuiSjC, 
dc  fidcicom.&  hac  dicit  cffc  com.  opi. 
Soc.iun.confi.  ( 67.a.  i.conf  <>S.n.i^. 
&  54.con(i.i  Si.n.^^.uol.z.confi.pz. 
nu.49.M01. 2. confi.  i.nu.  j6.conf.5.n. 
ao.conf  i2.nu.5  ^.conn.i^.n.zp.voL 
a.Parif.confi.42.n.i4.conC75.  n.  9^» 
confi.77.nu.  1 5.vol.2.coafi.66.n.4;. 
110I.5 .  lul.  Clar.  §.  tcftamcntum,  lib._^. 
fcntcntiarum,q.75. &IatLsfimc  cxpli- 
cansrcfcrt  Fran.Manticadc  conie^k. 
«lt.uolunt.lib.(5.tu.  1 4.num.20.  &  di- 
xiinfra^.tcftamcntum. 
Aducrtctamcn,  quod  cxtenfio  ex  ra- 
tione4&  ucrifimili  mcncc  tcftatoris 

3aidcm  admittitar  in  fidcicoromisfis 
e  cafu  ad  cafum,&  in  hoc  canacniunt 
omncs  ,  fcd  dc  pcr/bna  ad  pcrfonam 
an  pcrmifta  iit ,  diucrfz  funt  (cntcnti^ 
namq;  non  admitti  cxtcnfionc  uoluit 
Arctin.l.  Gallus,  §.  &  quid  ti  tantum  , 
ti  dclib.  &  pofthu.  &hanc  dicitcffc 
coramuncm  opitiioncm  Hicron.  Ga- 
brid.connii  i.Cephal.conf.KJ^.n.^o» 
dum  dicit  quod  Cur.iun.in  conit.  1 2 1» 
nu.i6.communitcrrcprobatur .  Scd 
contrarium  tcnct  Ang.d.^.  &  quidfi 
tantum  ,  vidclicet  cxtaiiioncm  ficri 
de  perfbna  ad  perfbnam  ,  quando  ea- 
dem  ratio ,  &  tcftatoris  mcns  in  utro- 
i)uc  concuriit ,  &  quod  hzc  opiaio  cift 


verior,9quior&  communior  affcnt  Pn 
rif  conf.^^5.nu.<J6.&  pluribus  fcq.lib, 
j.Soc,iun.confi.  i  ip.n. 5 .  &  fcq.  lib. 
j.fubdcns  ibi  hanc  opinioncm  cfle  vc 
risfimam.hancquoquc  crcbriorcm& 
ucrisfimam  rcfcrt  &  (cquitur  Ccphal. 
confi.  I  i4.n.?o.Achil.Pcrfbnalis  trac. 
«dipifpoffcf  nu.2i  j.&n.  ii5.  vbidi- 
cit  quod  Ccphal.dum  fcribit  Cur.coi- 
tcrrcprobari  in  hoc  valdc  dccipitur. 
Communcm  quoque  dicit  Anton.Ga 
bricI.Lib.5.concIuLio.nu.9.  dc  rcg.iu, 
Fran .  Man  t  ica  lib.j  .tit.  i  ^ .  nu  .9 . 

QuafHo  V. 

Ter  prohibitionm  alktutionis  qHando  indu- 

catur  /ideicommi/pmt.  difimguuntur  cafus 

tres  ormcipalfs^nu.  i .  2 .  j.^  4. 
Trohihitioftmpliciterfj6Ltnon  ettrafmuUM 

Jed  cum  caufa  nt  in  famlMi  ^ermanearUy  au 

inducat  fimplex  fideicommtffum/tu.^, 
Detiaratuntu.6.7.&H. 
TtohiltitnfaSa  fxpreffe  reff>eRufamilUMe 

Haratione  fupradi^,abfoIuttim  inducit  fi 

deicommiffwnynu.1^, 
Trohibitio  alia  eR  perfonalis^aliarealis.n.io» 
quando  pcrfonalis  extedaturyn.i  3 . 

Lia  conicAura  capitur  cx  prohibi 
.tioncalicnationis,(cd  quia  Do&o 
rcs  ualdc  intricatc  loquuntur ,  pro  da- 
riori  rcfolutioncdiftingucndi  fantca 
fu$,&  conftitucnd^  ccrtar  coclufioncs. 

Primus  cafus  cft,  qn  prohibiiio  fim- 
plicitcr  fadacft,vtquando  unus,  ud 
plurcs  fiintinftituti,quibusfimpliciter 
fadacft  prohibitio  alicfiationis  ,  ud 
uni  corum,&  tunc  condadc  non  indu 
ci  fideicommi(rura,quiaprDhibitio  fim 
plicitcr  fa(Sta  non  ualct,tcx.  I.  filiusfa-  r  ^'^^  '^ 

miL§.diui.&  ibi  oroncs  con(entiunt,i«t 
tcftaturParif  confi,82.nu.i2.uol.i. 

Etbfcconclufiolocumhabct  fiucp. 
uiamconditioxiis^fiucpcr  modmn  dit- 


288  Michaelis  Crafsl  Sententlarum 


i^ofitionisprohibitio  fafta  fucric.  ita 
tenct Salicc.I.quotics,  C.  dc  fideicom. 
&  hmcdicit  magis  com  opi.  Anton. 
Gabncl.com.concluf.lib.4.concl.y.n. 
j.Franc.Burf.conf  i  i.nu.42.  vol.  r; 

Sccundus  cafus  cft.qii  prohibitio  qui 
dcm  cftfada  iimplicitcr ,  fcd  adicftis 
vcrbis  cxtra  fami!iamj&  ita  CTcprcfla  rc 
(pcdu  familixj&  cois  cft  conclufio, 
Quod  indudum  ccnfcatur  fidcicomiC- 
(um,non  cjuidcm  abfolutum,  fcd  fccu- 
tadcmum  alicnationcin  cxtrancos^no 
autin  cafu  mortis.ita  tcnct  fiar.  1.  qui 
Romx,$.cohacrcdcs,ff.  dc  vcrb.  obl.  & 
hancdicitcfTccocm  opi.Soc.conf  57. 
voI.;.Dcc.c6f.2{.in  prin.Villal.  com. 
opi.colIcda.vcrb.alicnatio^nu.po.Fra 
cif Burfit.conf  5  z.n.^j.vol.  i.  magis 
cocm  dicit  Anto.Gabriei.d.concl.p.n. 
3  J-Quia  tuctcftatorprohibcndo  alic- 
nationcm  voluic  faniiliz  fuz  prouidc 
rc,  non  quidcm  rclinqucndo,  fcd  pr^- 
caucndo  occafioncs  ,  &  uias  in  cxtra- 
ncos  transfcrcndi. 

Tcrtius  cafus  cft,cjuando  fada  cft  pro 
hibitio  non  fimplicitcr,  fcd  cum  cauia 
&  rationc^fcilicct  ut  bona  in  familia  rc 
lincjuantur ,  &  tunc  itcrumduo  cafus 
fiintdiftintfucndi . 

Primuj  cft,t]ai  tcftator  alicnationcm 
fimplicitcr  prohibcrct,nec  cxprcslit  cx 
«ra  fan.iliam^adicdn  tii  caufagcncrali, 
<^uia  vclo  in  familia  pcrmancre;&  txinc 
magnacft  apud  intcrprctcs  dubitatio, 
an  limplcx  &  abfolutum  fidcicommif- 
^uminducatiir,an  vcro  in  cafum  alicna 
tionis  iaiui:fli  Si!nt.n.c]ui  cxiftimarut 
in  cafum  &: cucn  lialicnationis  tatum 
fidcicomnullum  inHudtucciifcri.  Qua 
fniam  dicit  cocm  Alcx.conf.jd.  vol,  1. 
&  c]uod  fit  cois  &  Tcnsfima  dicit  Soc 
fcn.conf.2  a7.n..^.vcrfi.  cx  quibus  sut 
fublata.vbicxprcflcin  illis  uiminis  lo 
«juiturlo.Ccphal.cUnf  1741u.22.Dcc. 
conf  j 77.n.6  Fran.Ripa 6.§  diui,  nu. 

j  ai.Francif.  Uiir.  conf.5 nu.40.  & 
vcriorcm  dicic  Alciat  J.pcto.^fuodum 


nu.6.  fl.  dclcg.  2.  quiacunc  ratto  illa 
noncft  fupcruacua,  fcd  fimpliccm  pro 
hibitioncm  confirmac. 

Contrariam  vcro  partcm,  quod  pcr 
roncm  gcncralem  abfolutum  indu^u 
ccnfcatur  fideicommilTum  ct  in  cafum 
mortis,tenct  Bar.d.$.cohzrcdcs,nu.  j . 
&  hanc  cfTe  cocmopi.dicit  Parif.conC 
ad.conf.jo.conHji.conf  52.  conf.88. 
vol.  i.Coem  quocjuc  dicic  Alciac.conf. 
36.n.ii.uoI.9.& conf.io2.  nu.j.  &4. 
cod.vol.  dicic  ita  contra  DcciumdTc 
in  plcno  fenatu  Galloru  pronuAciatu^ 
fed  prior  magis  cois  cft,  vt  tcftatur  n» 
uisfimc  Anto.Gabricl.d.concl.p.n.  9. 

6  Dcclaratn  hancmagiscocmcondu- 
fioncvtproccdat,  cjn  didavcrba  ronis 
vtbonain  familia  maneant,proIata  sut 
pcr  modum  caufiecnunciatiujc,&  tali 
tcr  cjuodpcr  fc  nihil infcrant,vt  prohi 
bcoalicnaribonavtpcrmaneant  in  fa 
milia^cjuia  non  inducitur  fidcicominif 
fum  fimpicxctiam  in  cafu  mortis.hanc 
communcm  cifc  opinioncm  dicit  Cuc^ 
fcn.conf1.40.vcrfi.ifta  conclufio.Grat, 
confi.io''  .n.  i.Burf  d.confi.52.n.40« 
Anto.Gabrid.d.cond.p.nu.j  2.  Sccus 
fi  illa  vcrba:  cjuia  uolo  bonain  fiimilia 
mancrc,pcr  modumdifpolitiua:  ratio. 
nts  fucrunt  prolata,vt  fi  prohibitionc 
(i6U  tcftator  ita  fubiccit :  &  hoc  quta 
volo  vtbonaalicnari  prohibita  in  fa- 
milia  mca  rcmancant  ,  namcjuc  tunc 
darum  cftjfidcicommiftiim  induci  no 
folum  in  cafu  contrauentionis,fi:d  ctia 
poft  mortcm.ita  tcnctSocin.d.^.coh^ 
rcdcs,&  hanc  cffc  communcm  opinio 
ncm  dicitGozad.confU.io2.  vcrfi.non 
obftat,Parifi.confi.i6.uoL  2  .confi.^o* 
nu.2  2.&  fcq.confil.ji.confil.  52.  cod. 
uol.Francif.Burfat.d.confi.^  2.  nume. 
40.&  conl1l.97.num.  16.  uol.  I .  Bcro^ 
confi.iy6.n.5  6.V0I.S.&  hocabfi];  dif- 
ficultatc  tranfirc  dicit  Achil.  Pcrfona- 
lis  in  trad.adipifc.pof  nu.  10;. 

7  Sccundo  rcftringc  cominuncmcoii 
dufioncmjvcaonproccdar,qiundo  iu. 

racio- 
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ratIonc&  jpliibitioncadic^li  vltcrius 
addidifTct^quod  hjercditas  fua  dcbcat 
<icha;rcdcin  h^rcdcm  tranfirc,  quia 
tvinc  fempcr  inducitur  abfolutum  fi- 
deicomi^rum  ctiam  in  cafu  mortis  gra 
datim  &  ordinc  fucccsfiuo,ita  quod  jp 
ximiorcs  ccscturad  illud  vocari^&  alij 
gradaiim  ccnfcntur  cllc  voca»:i.  tcx.i. 
vnum  cx  familia,$.fi  omi{ra,ft.dc  lcga. 
3.&  tcnctBar.d.^.cohcrcdcs.  &  hanc 
cflecommuncm  opinioncm  dicit  Pa- 
rif  conf  88.nu.i  S.Parif.conf.  5>  i.  nu. 
5  l.conf.i  y.nu.i  3.V0I.1. 

Tcrtio  rcftringc  vt  non  procedat, 
quandodidlum  fuit  inrationc,quod 
h^rcditas  fua  fempcr  &  pcrpctuolit  & 
Tadat  in  ma(cuIos,quia  tunc  apcrtc  fi- 
dcicommiilum  inducitur^alioqui  bo- 
napcrpctuo  interip(bs  nonpotuifsct 
confcruari.hanc  dicit  communcm  Do 
.fio.fentcntiam  Parif.confi.pz.nu.?^. 
volu.2.vcl  cjii  tcfl:atordifponit,quod 
bonafua  fempcr  pcrpctuo  remaneant 
in  Bltos  &  dcfccndcntcs  de  fomilia.  ita 
tenct  Arct.d.$.coh^rcdcs.&  commu- 
ncm  opinioncm  dicit  cflc  Parif  conC 
9z.nu.4i.vol. 2.  Quia  difta  vcrbatra- 
€tum  fucccsliuum  lignificant,  &  vcr- 
bis  iftis  confldcrauit  confcruationem 
in  familiaomni  cafu^quod  quidcm  no 
poflct  ficri,nifi  etiamalienatio  prohi- 
biu  fit,&:  nifi  gradatim  fidcicommif- 
fum  adiuc  &  pasfiuc  inducatur. 

Sccundus  cafus  cft,  qn  prohibitio 
fadla  cft  cxprcfsc  rcfpcd u  familia.*,adie 
^  rationc,vt  quia  iphibct  tcftator  a- 
licnare  extra  familiam,vt  bona  in  fami 
lia  pcrmancant,&  tuncDodl.commu 
niter  cocludunt  fidcicommiflum  fim 
plicitcrinduci  tamin  cucntum  alicna 
tionis  ^  grauato  mortuo.&  tcnct  Bar. 
d.$.cohxredcs,&  hanc  cflcmagis  com 
xnuncm  opinioncm  dicitSoc.iun.con 
fil.  i^o.nu.^.vcrf.aliquando  &fccun- 
do,volu.j,communcm  &vcrain  dicit 
icntcntiamCur.iun.conf  ii5.nu.  8.& 
banc  magis  conimuncm  fi.'ntcntiain 


nuncupat  Soc.Iun.confi.l40.num. 7« 
vol.j.Ccpha.conf. r  j^.nu.^ S. &  fcq- 
dum  dicit  Dcc.confuluiflccotra  com- 
muncm.magiscomuncm  aflcrit  Ant. 
Gabr.d.concl.  p.nu.^  7.  &  nouisfimc 
diccns  ab  ea  no  cflc  rcccdcndum  Fra, 
Mantica  dc  conicd.vlc.volunt.  lib.  6, 
tit.  14.nu.25.Cum  voluntas  tcftato- 
risfatis  apparcat,quoniam  cumprohi 
bitio  cxtra  familiam  fada  fit ,  valct,  & 
ratio  gcncralis  fubicdaoftcnditcnixa 
voluntatcm  tcftatoris,quod  vclit  fami 
liam  pcr  fidcicommiflum  fucccdcrc. 

10  luxta  prardi6la  fcias  ctiamjQuod  jp 
hitio  alia  cft  pcrfonalis,alia  rcalis:  Per 
fonalis  eft,quando  fafca  eft  ccrta:  no- 
minatx  perfonar,&  hxc  non  cxtcndi- 
turadalias  pcr(bnas.Idcoq,*  fi  pater  in 
ftituit  filios  hf dcs,&  fi  finc  iilijs  dcce 
dercntjvoluit  ad  Titium  pcrucnirc,& 

rohibuit  ncfilij  alicncnt,  taUs prohi- 
itio  no  comprchcndit  filios  nlioru. 
ita  tcnct  gl.^.nos  igitur,Auth.dc  rcfti, 
fidcicom.  ibi  Bar.qucm  omnes  fcquii- 
tur,vttcftatur  Parif.conf.5  r.num.z?. 
vol. z.conf.d^.nu.  1. communcm  dicit 
Ditlac.Coua.varia.rcfo.hb.  3  .c.  j.n.  4, 

1 1  Si  tamcn  prohibitioni  pcrfonali  fi« 
li js  fada:  adicdafit  ratio  gcncralis, 
quia  volo  bona  pcrpctuo  in  familia 
mancrc,  tunc  ctiamad  ncpotcs  cxtcn 
ditur.ita  tenct  Barto.d.$.diui,ibi  Alc- 
xand.&  hanc  dicit  cflc  communcm 
opinionem  Parif.conf.5  2  .nu.57.  vol. 
i.Mandofin  Apoftil.adRoma.  ccmf. 
45  7.  verb.hasrcdcs,  <VilIal.  commun. 
opi.coIIc(fc.vcrb.alicnationi$,  nu.  p2. 
Burf.conf.i7.num.i3.Dida'.d.cap.  s. 
numc.4.Viu.  commun.  opinio.Iib.  2. 
rcg.ioS.  vcrb.  cxtcnfio,Francif.Burfi 
confi.i5.nu.5.&  n.i^.conf  I7.n.  15. 
Q^od  proccdit  ctiam,quod  prohibi- 
tiocxprcflo  nominc  harrcdis  cflct  fa- 
da.ita  Bart.  d.$.diui,&  ibiIafo.com 
muncm  dicit  ctiam  opinioncm  Ro- 
mul.nu.  I  dd.Mandof  ad  Roma.d.con 
fil.457.CaEtcrumiifub  nominc  pro- 

T  prio 
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prio  prohibitio  fa^la  fit,  tunc  etiam  p 
rationcm  gcncralcm  non  cxtcnditur. 
itadicit  cllc  commnnem  oninioncm 
Dcc.confi.  I  ?.nu.5.Tiraq.dcvtroquc 
rctrac.conucnt.gl.<^.nu.  14.$.  r  .Villal. 
d.vcib.alicnatio.iisj  nu  pj.  Suarcz  in 
Tiicfau.vcTb.aIicnationis,nu.i5  z.Fra. 
Burf.d.confi.  I  ^.nu.  2 1. 
II  Si  vcro  onus  cft  rcalc,fiue  proiiibi- 
tio  iniun<^a  rcbus  &  hxrcditati  dici- 
tur  rcalis,  vtquia  prohibuit  bona  alie 
narc.harc  cft  doftrina  Bar.l.pcto,$.fra 
trc.flf. dc  lcg.  j .  qui  a  Dodoribus  com 
munitcr  rccipitur,vt  tcftatur  Romul. 
<l.$.Diuij&  tucafficitomncs  ad  quos 
harrcdifas  pcrucnir,ita  vt  ctiam  illi 
posfidcnt  ccnfcantur  cxprcfsc  grauati. 
ita  tcnct  B.ild.d.l.  prccibus.&  cft  c6i$ 
opinio,vi  tcftatur  Alcx.d.$.diui,num. 
a5.Parif.confi.92.nu.4J.vol.2. 

Otixslio.  ^I, 

Cranixrt pfiffunt  qmhonorantm,rm.i.pYOce' 

dit  etiam  ft  qms  fnit  honoratHS  tacito  iudi 

do  tejiatoris.nu.i. 
Fiiius  infiituttis  in  legitrma  tantum  non  poteji 

grauari.Seats  m  eiysfnb^iitMto.  nu.  j . 
Filio  inflituto  ft  pater  granetur  pmS  h<credita 

tem  fiiio  rejiituere  diliinguitm  n.^.et  feq. 

NVncvidcndum,  qua?  pcrfonar  fi- 
dcicommilTo  grauari,&  quibus  rc 
2  rclinqui  posfit  &  ccnfcatur.  Eft  autc 
▼ulgata  rcgularqucm  honoro  grauarc 
poflum.tex. I.cum  filiotam.fF.de Icg.i. 
ibigl.Bar.&  coitcromncs  fcquuntur 
vtdicit  Parif.confi.9o.nu.8.vol.2. 
a  Ethxccondufio  proccditctiam  in 
ijs^qui  honoranturcx  tacito  iudicio  ic 
llatorismcqnccnim  infpicitur,  cum 
<juo  tcftator  loquatur,fcd  in  qucm  vo 
luntatis  intcntio  dirigiti^r.Idcoquch^ 
rcs  hxrcdis,quia  hct  tacitum  tcftato- 
lisiudiciu  grauari  iidcicomiilbpotjVC 


dixi  fupra$.Icgatum,q.i  J.nu.  j. 
g  Ex  quibus  infcrtur  filium  inftitu- 
tum  in  lcgitima  tantum,ncc  vniucrfi- 
litcr  ncc  particularitcr  fidcicommillb 
grauari  pojTc:fubftitutu  autcm  expu- 
pillari  fiibft6ne,vcl  fucccdcntcm  ab  in 
tcftato  non  tantum  in  lcgitima  filij, 
quam  a  patrc  habuit ,  fcd  >n  omnibus 
ah js  bonis  fiiij  proprijt;  grauari  poflc. 
ita  tradit  Bar.l.cxiribus^C.dcinoF.tC' 
fla  &  fcquuntur  Doc.communitcr,vt 
tcftat  lafibi  nu.i.RatiOjquia  patcr  cu 
cx  difpofitionc  lcgis  tcncatur  ,  rclin- 
ucndolcgitimam  taium,non  dicitur 
iium  honorarc:fcd  fubftitutus  habct 
cxprcfl"umtcftatorisiudicium,&  fuccc 
dcntcs  ab  intcftato  tacitum^&  .i  icfta-0 
torc  honoraiitur,quia  potuiflcc  alios 
fubftiiucrc  Scd  quia  dc  his  quoq;  fu- 
pra ^  lcgatum d.q  ij.di^um cft,nanc 
tantum  aliquas  quzftioncs  fubijciam. 

Quarro  itaq;,  fi  filius  fucrit  ha:rc$ 
inftitutus ,  &  patcr  grauctur  ipfi  fiho 
hxrcdit.atcm  rcftitucrc,nunquid  fidci 
commifTum  ci  iniu6lum  valcai?  Rcfp« 
diftingucndum  eft,aut.n.lcquimur  in 
hircditatcprofcdtitii  rclida  contcpU 
tionc patns,&  valct  hodic  ficuc  olim, 
&  ccnfctur  dilatum  in  tcpus  cxiftctia; 
fui  iuris,cum  alias  ralcrcnon  posfic^ 
cx  quo  in  jpfc(5titijs  hodie  nihil  fit  im 
mutaiu,&  jpprictas  acquiritur  patri, 
iiaq;  vtfihoacquiriposilt,  ncccllc  cft 
dicitacita  conditionem  cxiftcntix  fui 
iuris  fubcfl^c.hanc  dicit  cflccommunc 
Alcx.&  Soc.d.l.cum  filio,  numc.ioi. 

C6trarium  tcnctAng  Cuma.Arec 
&  fcquicur  Soc.iu.  d.l.cum  filio,quod 
tuncuatim  hodie  valcatfideicomifsu, 
ncq;  coUatu  cenfcatur  in  t|>s  cxiftctia: 
fui  iuris,quia  hoc  ncccflc  uon  cft,cuin 
talc  fidcicommifl^um  dicatur  aducnti- 
tium.hanc  fniam  magis  coiter  fcqui 
Dod.modcrnus  dicit  Crauc.  d.  l.cum 
filio,nu.4.5.par.Rip.nu.  64.  Soc.  fcn. 
quem  ipfc  allcgat.dicit  Craue.opi.An- 
gc.cilc  xquiorciu  &  vcriorcm. 

Aut 


l 


• 


Llber.§.Fideicomminum.  2pi 


Aut  loquimiirin  aducntitijs  &  rc- 
(pcftu  proprictatis,&  ocs  conncniunt 
quodiiodicgrauari  non  posflt  patcr, 
q,a cum  illa  mancat  ftatim  apud  riliu,& 
non  tranfcat  ad  patrcm,non  pot  dici 
honoratuSj&  pcr  confcqucns  ncc  gra 
uari  potcft.hacdicitcommuncm  Cra- 
uet.d.l.cum  fiiiofa.nn.57.5.par.&:  hac 
conchifioncm  non  habcrc  difficuiia- 
tcm  aflcrit  ibid.Bolog.nu.245. 

Autloquimurin  vfufrudu ,  vt  fi  pa- 
tcrgrauatus  fit  rcftitucrcpurc&  fim- 
plicitcrvfiimfru(3um,&  tunc  valci  ct 
Iiodic.& ccnfi:tur  dilatum  fideicomil^ 
fum  in  tcmpus  cxiftcntiar  fui  iuris,cj.a 
antc  valcrcnon  pot  j  na  fi  rcftituaiur 
vfusfrudus  filio  in  ptatc,ltatim  rcacq, 
ritur  patri,cum  nihtl  immutatum  lit 
hoclic  rcfptcflu  vfu$fru*5tus,nifi  pro 
hibcri  posfitctusacquilitio,  Auth.  cx- 
cipitur,C.dc  bon.q  lib.ita  tcnct  Bar.d. 

I.  hIiofa.&  coitcrDoc.vt  tcftatur  Cra- 
uc.ibi  par.^.nu.^j.Qu^od  tn  intclligc, 
non  vt  vfusfru<5bus  vcniatpropric  rc- 
ftitucndus,c]uia  ipfc co  finito  fuinatu 
ra  ad  ^prictatcm  rcucrtitur,fcd  vt  pa- 
tcr  cclcatur  rogatus  rcftitucrc  frutftus 
Quos  pcrccpit  in  vita,lcu  prctium  con 
lumptoru,&  ita  prouifwm  ipfi  filio  & 
patri  fuccurfum,vi  habcat  commodita 
tcm  vcl  intcrufurium  mcdij  tpis  dc  il  - 
lis  fru£libus.  ita  communitcr  oinnc» 
Doc.tcncnt;vt  pcr  Alcx.d.l.cum  filio, 
ibi  Ant.Baucr.nu.  r  ^  I. 

Contrarium  tn  tcnct  Paul.dc  Caftr. 
ibi^quod  fidcicomnTum  dc  vlufru«ftu 
pnrcrcli<5tum  valcat,&  in  contincnii 
<icbcatur,cj,a  grauando  tcftator  vf  jphi 
bcrc  ncacqutratur  patri,fccjuuturCu- 
ma  Arct.Iaf  Clau.Baucr.nu.  i  ^  !  .Soc. 
ian.cl.l.vbidici  n.2  24.  (j^harcpot  ho- 
dicdicicoisj  licct  rcpctcntcs  contra- 
rium  affcrant.qui  (  vt  ipfc)  loquuntur 
fuo  tcmporcScd  prarccdcns  opinio  tu 
tior  cft&  arquior,vt  dicit  Bolog.d.  I. 

II.  248. &  fi  numcrcntur  auihoriiatcs 
communior  quicc^uid  dicat  Soc, 


7  Nota  tamen  quod  fupradi(ftum  cft  fi 
dcicommilTum  iniundkum  patri  dc  rc 
ftitucnda  hxrcditatc  aducntitia  filio 
inftituto,hodic non  valcrc  rcfpcdu 
prictatis,illudlimitari,nifi  filius  rcpu- 
diarct  hxrcditatcm,  nam  tunc  adcun- 
tc  patrc  Hiio  dcbcbitur  proprictas  ,  cx 
quo  patcr  luc  tcnctur,ac  fi  ipfccffct  in 
ftitutus.ita  tcncntcoitcr  Doc.d.I.cum 
filiofa.hcct  cotrariu  vclit  Arct.vt  tcfta 
tur  Soc.iun.d.l.cum  filio,nu.2  2o. 

8  Scd  iuxta  prxdiAi  qua-ritur,  an  ta- 
lcfidcicommiftiim  apatrc  rclidum  af 
fumat  vircs  cx  pcrfona  patris  vd  filij  ? 
Rcfp.autloqmmurin  profcAitijs  ,  & 
olim  &  hodie  fidcicom.  capit  vircs  cx 
pcrlbna  patrisjicctcxtranco  rcliftum, 
&ianquam  cx  pcrfona  ha-rcdis.  ha:c 
opinio  communis  cft,vt  pcrSoc.iun. 
d.I.cum  filiofa.  vcrf.  vcniamus  igitur 
ad  quxftioncs,nu.u.Crauc.nu.zi.^. 
par.licct  contraria  fnlam  tcncat  Imol. 
tjnam  vcriorcin,diibic  in  dicitSoc.ibi 
nu.2  2.Ex  quo  infcriur,quod  patcr  gra 
uatus  filio  inypfc<5titio  inltituto  quar 
tam  dctrahetjUacommuncm  clfc  dicit 
Soc.vbi  fupra. 

9  Aut  loqviiinurii»  aducntitijs,  &  tuc 
hodie  giMuatus  cxtranco  tcntt  vtadmi 
niftratorfilij,vt  pcrBar.cum  quo  tra* 
feunt  Doc.  (impl  ici  ccTjV  t  p  Socn.i  2  p. 

Qu.tl}io  VIL 

pater  pnfjit  gratw  t  fiiios  fiiiorum  in  con 
dnione  pofitos.nu.  i , 
^ffumattua prccedit  tjn  exprrffe  iniimffii  efl 
^rauamejuus  fi  patri  vd  Idi  finite.  nit.  2 . 

I  Vfro  dcaliocafu  multum  dubio 
anxio,^  tn  quotidianus&  frc- 
qucns  &  cxtcris  frcqucniior,Ponc,pa 
tcr  inftituit  filium,&  fi  finclibcris  vcl 
ncpotcs  dccclTcrint  finc  Iibcrisgraua- 
uitncpotc$,quodbona  ipfius  tcftato- 
risrcftitucTcatTitio  j  nunquid  iftud 
T    2  fidci* 
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fidcicommifTum  valcat  &  posfit  a  nc- 
potibusfidcicommitti  ?  Rcfpon.Harc 
<]uarftioadco  controucrfa  cftj  vt  nulla 
magis  in  toto  iurc  cxagitata  fit .  Naq; 
Bar.inl.Ccnturio,nu.27.concluditfi 
dcicommiflum  valcrc,&  pofitos  in  c6 
ditionc  grauari  poflc.&  hac  Bar.fniam 
magis  communcm  attcftantur  Barba. 
^onf.  s  S  .num.7.1ib.  2,confil.27.1ib.  1 . 
Cur.fcn.conf  jy.num.z  i.lib.2.confi. 
I  58.nu.(5p.confi.  i  io.num.20.1ib.|. 
<:onfi.  i<^8.nu.75.1ib.2.confi.i4;.nu. 
3  5.1i.3 .Hac  ct  dicit  magis  cocm  Port. 
Imo.confi.45.num.  1 9.  Gribald.  i  n  tcr 
confi  Pori.conf.  40. &  Dcci.conf^i. 
n.2  i.conf.44.&quod harc opinioco- 
fulcndo  multo  tpccitra  fuit  Canoni- 
zata  pcr  Doc.Pcrufinos  dicit  Soc,  iun. 
l.cu nIiofa.ftdclcg.i.&  quod  itaalias 
pcrinfiniios  Doc.Itahi  fuit  confultu 
traditGuid.  Pap.confil.36.  2.par.vbi 
fubdit  fic  fuiflc  iudicatum  in  curia  Par 
lamcnti  Ddphinalis  ,  &  idcm  dicit  cj. 
55.  Et  hanc  opinioncm  fc  fcmpcr  tc- 
nuifle  no  folum  dc  arquitatc,  fcd  et  in 
pundoiurisjproptcrcxprcflam  volun 
tatcm  tcftatoris  dicitGaliau.d.LCcn- 
turiojn.45  8.&  hanc  dicit  niagis  cocm 
ibi  in  addi.Fcrn.Loazcs  d.nu.^jS.Zaf. 
diccns  Bar.  opinioncm  vcriorcm  & 
confuctudinc  Germaniar  confirmata 
Crau.  c6f.i5  5.Fran.Mar2a.c6f.7.n.5. 

Contraria  vero  partcm,quod.rfilij 
pofiti  in  conditionc  non  posfint  gra- 
uarij  nccab  cisfidcicommitti.  magis 
c6cmattcftaturImo.l.LuciuSjnu.2.fF. 
dchiercd.infti.Alcx.I.fi  cu  dotcm,nu. 
l5.fF.(blu.matr.Iaf.l.  i  .n.  i  a.C.depac. 
Ripa  d.l.Ccnturio.nu.  1 5^.Soc.l.cum 
auus.nu.  i  i.ff.dccondi.  &  dcmonftr. 
Dcc.l.  1  .C.dc  pa&.nu.  i  5  .PauL  dc  Ca 
ftr.confi.^  59.nu.i.lib.2.Alcx.  confi. 
I05.nu.4  lib.  I.&  confi.ji.nu.^.vol. 
j.confi.i  58.nu.f  ^.voL^.confi.  109. 
nu.4.1ib.i.confi.  i99.nu.6.1ib.2.conC 
3  i.nu.^ . vol. 3 .hanc  opinioncm  con- 
traBar.cflc  magis  cocm  dicit  Cur.fcn* 


confi.43.&  c6f.d3.col.  r  .&  feq.Idrco 
fiI.i/j3.vol.j.&  Ear.  coitcr  rcprob.i- 
tum  dicit  Soc.iun.conf.i  i  2.  nu.  24. 
voI.i.confi.i76.num.20.vol.2,Corn. 
confil.i.nu.2  i.voL^.Cur.iun.  confil. 
I  i.Dcc.conC^S^.&hacdicit  cflcma» 
gis  communcm  Bcrtrand.conf.  82.n. 
tf.voLi.&confi.^jd.voI.j.conf.  251. 
nu .  jj .  V0I.5 .  con  f.  2  86.  n  u  .^.eod .  volu. 
conf  i73.numc.2i.volum.  cod.  com- 
muncm  dicitPapicnf.  confilium  rcla- 
tum  inter  confi.Francif  Cur.^j.fzpc 
rcuoluta  narrationc  faAi,&  Bar.  c6i- 
tcr  rcprobari  dicit  Parif  confi. 3  i .  nu, 
4.&  confi.86.nu.13.vol. 2.  confi.  1 8. 
nu.io.cod.vol.confi.i4.num.5.voL  j, 
confi.37.nu.19.confi.37.nu.20.  voK 
2.confi.75.nu.44.confi.83.nu.9.vol, 
2.Parif.m3gis  communcm  confil.  89. 
nu.3 1.V0I.3.&  dicit  quod  ab  ca  in  coil 
fulcndo  &  iudicando  non  cft  rcccdcn 
dum  conf  41  .nu.d^.vol.i.conf  7.niu 
3  6.volum.3 .  Cbnd.  1.  Centurio  dicit 
quod  communis  cft  contra  Bar.  a  cjua 
noncft  rcccdcndum  in  confulcndo. 
&  magis  communcm  dicit  Rui.  confi. 
1 28.vol.3.confi.89.confi.  1  oo.confiU 
ioi.vol.2.conf  177.nu.12.confi.17  r. 
nu.i.vol.2.conf  3  JicctipfcBar.fcqua 
tur  co.voLconC130.voL2.  conf.  1 69« 
confi.8(S.n.6.vol.2.Mantua  conf.22. 
nu.6.confi.i  i  ^.nu.iS.Port.Imo.con 
fiI.8.na.i5.confi.4o.nu.i  .Crauc.con 
fiI.62.nu.6.conCi  5  5.n.2.  &cxmagi$ 
c6i  rcfert  CclCHugo  confi.20.nu.  18, 
&  fcq.&  vti  rcccptam  fniam  refcrt  &ft 
quitur  Rolan.a  Valle  confi.  J6.nu.  1 6, 
& i7.voL3.TornicLconf.43.  nu.5. & 
nu.  I  o.inter  confi.Porti  j  Natta  confil. 
1  5i.nu.3.volu.i.& ita  iudicatum  in 
curiaRomana  teftaturBocr.dcc.  i  f  y. 
nu.27.Papa  dcciC39.  n.  i.vbi  dicitcp 
dcftylo&obferuantia  curiar  Dclphi- 
nalis  fcruatur  in  iudicadoj&  hoc  didu 
cxploratisfimum&rcccptisfimum  ira 
cupatEma.Suarcz  addi.ad  Ant.Gom. 
varu.rcfolu,Tom,i,cap.;,  uumc.  24. 

qui 
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Mem  Gom.nu.^^.magis  commu 
iicmfatetur,Iicct  Bar.opinioncm  fc- 
<luaturFranc.BurCconCi.n.ij.vol.i. 
Modcr.Parirad  Alcx.confi.64.voI.  5. 
Did.Coua.c.Rainutiu$,^.^  .n.^ .  Ant. 
Cabr.comm.concIuf.lib.4.ti.defidci- 
com.concluf.^.nu.  1  ^.lul.Clar.^.tcfta 
.inetuni»q.77.inagis  communcm  dicit 
Ccrhar.Ma2ol.confi.a.n.24.hanc  ma 
gis  communcm  &  vcriorcm  Doc.opi. 
dicit  AchiJ.  Perfona.traaa.adipif.pof. 
nu.i95.Sfor.O<ld.tra£t.comp.  par. 
art._j.vcrf.an  contineat  fidcicommifla 
xiam.Ratio  eft^quia  filij  filiorum  roca 
ti  non  fuerc.tanquam  pofiti  in  condi* 
tionc,conditionaiia  nam<jnc  no  difpo 
iiunt,crgo  ncc  grauari  poffunt ,  &  tc- 
llator  onus  alicuiadijcicnsno  perhoc 
iUitacitc  rclincjucrc  vidctur  .  Fatcor 
magnam  cfic  autoritatcm  Bar.in  ciufl 
^uc  fcriptis  folcrc  incifc  vcritatc,  idco  l 
quc  non  facilc  ab  cius  fnh  rcccdcndii 
efl.qua  vcriorc  puto,&     fit  apprcba- 
ta  a  fapicntisfimacurin  DJphmali ,  & 
in  dubio  fcmpcr  tcftcnda  opinio  ,  pcr 
quam  defcnditur  vliima  voluiitas  ,  lu 
ctiam.quiafi  fidcic5mifliim  rclinqua- 
tur  a  vcnicntibus  ab  intcftato ,  ctiainfi 
non  inftituanturcxprc-flc,  valct,  quia 
crcditur  tcftator  ab  illis  fidcicommic- 
tcndo  fpuntc  fua  rclinqucrc  illis  ha:rc- 
ditatcm,crgo  multo  magis  fi  rclinqua 
tur  a  filijs  fiIioru,qui  non  folu  giMu.ati 
funt,fcd ctin  conditiohcpofiri.Ethoc 
iqtclligo  qn  cxprcflc  ipfis  hlioru  fili  js 
cft  iniundum,quo  cafu  ocs  fupradidi 
loquuntur.Sccus  qniniundum  cftfi- 
deicommiflum  ab/blutc  pcr  vcrbum  2 
rcftituatur,vclpcrucniat,na  vt  difpo- 
fitio  teftatoris  valcat  prarfumcndu  cft 
indubio  talc  fidcicommifliim  iniun- 
&um  cfle  primo  harrcdi  fub  duplici  co 
<iitionc,f.fi  ipfc  finc  hbcris  dcccfl"crit, 
>cl  fi  eius  fihj  finc  libcris  dcceflcrint : 
Nam  tuncfipoftcacius  filij  morian- 
tur  finc  libcri«,fidcic6miflum  crit  pu- 
»ificaium,&dcbcbiturfabftitutis,Ucet 


ciusconditioexiftatpoft  mortcm  ip- 
fiusinftituti.Parifcouf.75.nu.  6i.6c 
d^.voI.i.addi.Alcx  confi  S^.rol.^f.Sc 
quod  inftitutusfubduplici  conditio- 
nc  grauari  poslit  &  valcat  fidcicom- 
miflum,dicit  communcm  opinionem 
Parificoufi.  85.  n.9.  conf.  18 .  n.  y .  vol. », 

Qu^nioViir. 

Teffatorfifilios  injlttutos  fkb  coniHlone  ftm 
piidtergranat.an  etiam  nepotes fub  eadg 
conditione  grauati  cenfeantm.nu,  i  ♦ 

Un  etiam  ex  conieSluris  nepotcs grauarl  cen 
feantur.nu.Zt 

f  ideiconmiffitm  iniun&Hm  cenfetur  etiam 
nepotibus/t  adic^afit  caufa  probibitioni 
altenMtionis.nu.^, 

pXhisminusdubia  rcdditur  quar- 
-*-^ftio,fi  tcftaiorfilios  inftitutos  fine 
filijsdcccdcntcs  fimplicitcr  t»r.iuauit' 
oncre fidcicommisfi,nunqiiicl  fidcica 
mifliini  ccnftatur  taciic  iniunftum  et 
ipiis  ncpotibus  fub  cadcm  condirione 
l\  Cmc  fihjs  dcccflcrint,namq;  qiiod  ra- 
lc  fidcicommiiruin  non  cxtcndatur,- 
fcdcxpirat  moricntc  filio  grauatocu 
filijs,cft  cekbrc  OIdra.conli.2 1  nu.  ii 
&  hancdicii  cflc communcm opinio- 
nc  Parif  confi.<56.voI.  j .confi  44.  n.  2. 
confi.8.nu.2.vol.2.lo.  Ccpha.  confil. 
i7.confi.;69.n.i  a.cocmdicit  Achil. 
Pcrfonalistraft.adipif  poir.num.19^; 
Qnia cum agitur  dc  oncrc filiorum  ap 
pellationc  ncpotcs  non  coniincntur. 

£t  hocquidcmproccdit  dc  plano,- 
qn  fnnplkitcf  iniudu  c  fidcicomifsu,» 
nec  aliud  fc  q,tur,cx  quo  conijciaturtc 
ftatore  voluiflc.tji  illud  fidcicomifsu» 
a.d  fihos  filioru  tra(irct,ct  cu  cadc  qua^ 
litatc,fi  ipfi  finc  filijs  dcccfl<;rint.  Scd 
difficultas  fofct  orii  i,quotics  cxahcjb* 
coicduris  apparct  dcaliamcrc  &  volu 
tatctcftatoris  £t  c}.da  cxiftimat,  cp  l^  l 
qnq;  fidcicomi&u  cx  tcftatoris  pfupi- 
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pta  mcntc  cxtccidatur  dc  cafu  ad  csr 
fnm^nou  tamcn  »dpermitti  dcbet  dc 
pcrfona  ad  perfona^iuxca  gl.I.  Titius 
de  lib.&pofthu.&r  hoc  oestcncredi* 
cir  Ccph.conli.idp.nu.i^.lib.  2.&n. 
jo.vbidicitCur.iun.conf.  i  2i.n.  i5, 
contrariu  fcnticntccoicr  rcprobari. 

Sed  contranam  partcm  ,  quod  imo 
ccnfcatutinduc^U  fidcicommiffum  & 
cxtcnfum  dcpcrfonis  filiorum  ad  pcr- 
fonas  ncpotu  cx  mcntc  tcHatoris  con- 
ic^lurata,tcnct  Ang.d.^.  &:  quid fi  rrii, 
tbi  fcquiturlar&omncsadmittunt  vt 
dicit  Cur.iun.conf.  i  ii.nu.5  &:  quod 
hxc  opinio  cft  vcrior,a:quiorjCommu 
nior  allcrit  Parir.conf.^d.n.j  5 .  &  plu 
ribus  rcq.prarfcrtim  y^.voU^.idcmaf 
firmat  Sociun.conli.i  1p.nu.35.cun1 
pluribus  fcq.li,  j  .fubdcns  hanc  opinio 
ncm  cflc  vcrisfima  non  obftantc  quic 
quid  in  contrarium  dixcri  t  Arct.  d.  §, 
&  quid  fi  tantum.hanc  crcbriorcm  & 
vcrisfimam  dicit  &  fcquitur  lo.Ccph. 
con/i. 1 14.^.50. &  magis  communcm 
&  vcrisfimam  nuncupat  Achil.  Pcrfo- 
nalis  trac.adipiCpoffcfnu.  2 1  5  .&  firq. 
hancquc  vti  vcrisfimam  tcncndam  &. 
ab  ca  in  iudicando  &  confulendo  non 
cfTc  rcccdcndum  noui  sfimc  tradit  Fra. 
Mantic.trada.de coaicd.  vlt.voluQt. 
tit.2.nu.2o.hb.8. 
5     £x  quoiideicommifrum  iniunflum 
fUijSjdicitur  ioiundu  fihoru  filijsj  qn 
tcftator  prohibuit  inftitutis  fih js  alic- 
nationcm,&  voluitbonain  famiHa  &c 
pcr  pcrmancre.  hanc  dicit  clfc  cocm 
opi.Parifconf56.nu. 74.^01.3.  &  crc 
brioremcnc  Doc.  fi.'ntcntiam  adcrit 
Ccph.conf  I  i4.nu.?o.&  {cq.&  ita  iu 
dicatum  cflc  rcfcrt  Mariar.cpito.fidci 
com.q.i9.&  ita  vidiftc  iudicari  rcfcrt 
AlcJ.libcrorUjMarzar.conf  ^.nu.jS. 

Quxfiio  IX. 

S  V  M  M  U  \  l  U, 
Ttdeicommi/Jum  po(l  morcem  fUij  reliSli,  09 
dfiUo  irel  bmit  ms  reli^m  ccnfeatMff 


&  ^HS  fit  ■ptilitas»  nu.  i  .1 
1  /^Varro  itcm,qnid  fi  fidcicommif. 
Vv^  fum  rdidum  fit  poft  mortc  fi*- 
J»j,nunquid  in  dubio  rcJidum  intcllt 
caturablio  vcl  cius  hacrcde.  Vtihtas 
nuius  cognitionis  cft^quiaii  afiho  rc 
Udum  intelligatur^b  co^;  rcftituidct 
hacrcs  cius  dcducit  lcgitima,in  qua  fi- 
lius  grauari  no  p6t,&  Trcbclhanicim 
.dc  bonisfubiedis  fidcicommi{fo,vt  di 
xi  infia  ?  Rcfp.Ha:c  quarftio  ardua  cft^ 
Bar.in  I.cohacrcdis,  ^.cum  fihar,  fF.  dc 
vulg.  tcnct  in  dubio  fidcicommiftum 
iniundum  ccnfcri  ipfi  inftituto,  non 
ciush£rcdi.&  hanc  opinioncm  dicit 
cflc  communcm  Soc.confi.  140.2. col. 
diccns  quod  in  hocDoc.vidcntur  coa 
cordarc.&  confi.ioi.cunfi.a  jo.  vccu 
allcgat.GaIia.d.l.Ccnturiojnu.449.  Hc 
fcq.dicens  hanc  efic  magis  communc, 
&  hac  opinioncm  cx  vfu  apud  Dod.vi 
dcri  rcccptam  dicit  Soc.iun.confi.  1  ji, 
vol.  i.n.yd.Fra.Rip.d.I.Ccntu.n.iiS. 

ContraTiam  tn  opinione,quod  imo 
fidcicomiiTum  in  dubio  ccnfctur  iniu- 
Aum  harrcdi  filij  tcnct  £ar.vtquidam 
cumallcgant  I.qui  duo$,in  fi.fl.  dcvul 
oa.qucm  coitcr  fcquuntur  Dod.  vt  tt 
Itaiur  AIcx.d.^.ccha:rcdi,$.cum  filix. 
nu.  i(S.hancopinioncm  quoquc  dicit 
c6cm,nccab  cain  iudicando  &  cofu^. 
lendo  rcccdcnduin  cflcidc  Alcx  conf. 
i2.n.24.voL^.vbiaddi.iit.M.hac  quo 
quc  dicit  cocm  laf.I.prccibus,  nu.  15. 
C  dc  impub.&  alijs  fubfti.  &  1,  cx  tri- 
bus,nu.5.  dicit  rp  ifta  lit  vcra  &  cois  , 
&  d.$.cumfiIiar,n.iiJ.&  17.&  n.6.di- 
cit  ita  hodic  rcccptu  clfc,  &  quod  ifta 
ficcois  opi.dicitibi  Zaf  nu.6.vbi  fub« 
dit  qudd  IicctBal.&  Chriftoph.de Ci 
ftcl.confuluerint  contrarium  cum  m* 
gna  pompa.Tamcn  Raph.Fulgo.  rcde 
git  cos  in  ordincm,  in  conrranam  par 
tcm  confuIcndo,cuius  confilium  obti 
nuit  &  hodicrcccptum  cft,vt  Ziif.  qu6 
quc  firmat  d.^.cum  fihar.nu.d.vcrf.cae 
tcrum.lunc  quoquc  diciccoiter  rc^ 

ccptam 
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«cptamRuin.c0nf.rb4.  no.i^.vol.  2. 
eon  r.  r  ^y.nu.^  .&  4.  vol._j  .&  <j,  Bar.  in 

dJ.  quiduos  communitcr  fcquuntur 
Dod.dicir  Parirconfil.^i.  nu.44.  ^ 
4 J.vol.i.confi.^.vol.^.  diccns  quod 
cois  conclufio  habct  quod  qn  tcftaior 
poft  morrcm  fui  filij  fimplicitcr  difpo 
nit  bona  pcrucnirc  dcbcrcad  talcmjfi 
iion  diciturnominatim  a  quo,talc  fi- 
dcicommifium  ccnfctur  rclidum  ab 
harrcdibus  filij,  talitcr  quod  ctiam  no 
dctrahitur  lcgitima.idcm  Parif  confi. 
7t.numc. 9.&  io.volum.2.confi.2 1, 
nu.48.Iib.^.Communcm  quoqucaflc 
ritCrat.confi.1j4.nu.45.vol.  i.Cur. 
iun.conf.7  ( .nu.8.Kubc.confi.  1 4J.n. 
S.magis  communcm  dicii  Gab.  Rom. 
com.opin.lib.^.tit.ad  Trcbcl.  nu.  ij. 
Ccpha.diccns  proculdubio  magis  co 
muncm  cfl'c,&  in  pra<5lica  non  rcccdc 
dumabcaconfi.15  j.nu.55.  &  confil. 
a94-n".5^«pl"rcsdcc6i  tcftantcs  ad- 
ducitHicron.Gabr.confi.  i  ly.nu.j  r. 
lul.Clar.J.tcftamcn tum,  lib.  j  .fcnt  q* 
^a.vcrr.tcrtius  cafus.&  nouisfim^Ia- 
tisfim<J  comprobans  Fran  Mantica  dc 
conica.vli.volun.lib.8.tit.?.hancquo 
quc  dicit  vcriorcm  Fern.Vafq.de  fiic- 
ccf.progrcf^.  ?<5.nu.^8.1icct  primam 
opinioncm  cx  Rip.communcm  dicat. 
faucndum  ctcnim  voluntati  tcftaro- 
rum  quanrum  ficri  potcft,qui  no  ccn 
icntur  voliiiirc  grauarc  fuos  filios,nifi 
quatcnusocprcifcdidum  fit. 
'  Aducrtcquod  quidam  volunt /alua 
rcBar.di/hngucntcs  intcr  fiicccdctcs 
abintcftato&  fubftitutu  pupillarcin 
ipfiuv filij,qua(i  Bar  in.d.l.qui  duos lo 
quaturdcfubftimto^in  d.f  cum  dlix 
dcfucccdcntcabintcftato.Scd  m.igis^ 
communis  cft  Icgitimu  harrcdc  qnoq; 
grauatu  ccfcri.vtdicut  ocs  fiipradidi. 
•  Quod  aiiicm  dclcgitima  dctrahcn- 
da  didu  cft,intclligc  vt  proccdat  qunn 
do  filius  fuit  impiibcs ,  fccus  fi  pubcs 
▼«lad  pubertatcm  pcrucnit/juia  tunc 
itodiftindcdctrahiturlcgitima^iiamfi 


cxprcfsc  ipfi  ha:rcdi  iniunftnm  cflct  (i 
dcicommiftum.vt  dixi^.Trcbcl. 

u4n  nepotes  ctnfemtur-pocati  ad  fideicomm 

mffiim  filsfs  Yr.U6lim^nu.  i . 
2n  ■pUimis  volmtatibns  appeUationefiltarnm 

veniunt  nepotcs,ibid. 
2niaflitutioneh£redisvel  fubfiitutione  dire" 

tla  an  peniantf  nu.2. 
Quid  in  fideicofnmiffis  ,num.  ^.&feq.  quand^ 

conflet  ex  conieSuris  teflatorem  voUtiffe 

tjuod  admittantur  nepotes,vel  nonjnu.6^ 

fir  feq.pfqueadfinem. 

1  /^Va;ronunc  vltcrius  ,an  adfidci- 
V^commiflum  rclidum  filijsadmit- 
tanturctiam  ncpotcs?  Rclp.  Harc  quic 
ftio  quotidiana,fcd  non  minusconcro 
ucrfi  cft,pro  cuius  pcrfcda  &  clariori 
rcfolutione  fcias  appcllationc  filioru 
in  vltimis  voluntatibus  contincri  nc- 
potcs,tcx.l  Lucius,ff.dcha:rcd.infti.& 
d.l.Gallus,^.inftitucns,&  cft  crcbrior 
fnia  vt  aitTob.  Non.  conf  jj.nu.z 

2  Scd  hiccconclufioperpctua  non  cft^ 
vndcplurcs  diftingucndi  funt  cafiisi 
Primus  cftin  inftitutionc  vd  fubftitu 
tioncdircda,quado  tcftator  inftituit 
filios,vcl  ctiam  in  fubftitutionc  dirc^ 
fta  cos fubftituit,  &  hoc  cafu  vcniunc 
ncpotcs.ita  loquitur  d  1.  Lucius,  la  2 . 
Alcx.conf  9.V0I.  I  .Bar.d  l.Iibcrorum. 
crcbriorcm  Noniits  d.  conf  2  5.&  in 
fubftoncdictt  hanccicbriorcm  fnijir» 
Modcr.Parif  ad  Alcx.conC  1  .Iit.L.voh 
l.Dec.conf.joi  nu.  i  .&  hiccafus  non 
pcrtinct  huc,fcd  tame  volui  adiugcrc 

Sccunduscafiis  cft  iii  fidciconimif. 
fb,&  diftingucndi  funcduo  cafus. 
i  Pfimus,quando  qna:ritur,an  vcniant 
pjsliuc.vt  quia  tcUaror  oncrc  fiilci«.6 
misfi  filios  grauatiit  ,  &  hoc  cafii  ocs 
ccnfluduntappcllationc  filiorum  nc- 
potcs  noo  coJnprclicndicuin  Hdcicd- 
millumonus  fi:,vtdiKi  s  q.«.  &  fatci 
Nonius  d.conCnu»k5.MaFzar.d.q.i7« 
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Sccundus  cafus  cfl ,  quando^agitur 
an  a(5tiucvcniantin  Bdcicomminbad 
commodiim  fidcicommisrij&  tuncitc 
rum  diftingucndi  funt  duo cafusiPri- 
xnus  cfl,quando  (ilij  funtin  difpofitio 
jnc,8i  fioccafuduzprincipalcs  fenten 
tia:  rcpcriunturadcodubiarj  &  vtraq; 
liabcns  fuos  fcquaccs,vt  vix  cognofct 
posfit  auxcommunior  fii. 
••^  Prima  opiniocft,quodhoc  cafune 
pos  ad  fidcicommiflum  quod  filijs  rcli 
^u  c{\  admittaiurj  &  grauatus  fi  fine 
jibcris  dcccllcrit,rcftiiucrc  rcliquis  fi-. 
Jijs  vd  fupcruiucntibus  ,  intcUigatur 
ctiagrauatus  rcftitucrc  ncpotibus.  & 
Jianc  tcnct  Bar.d.l.libcrorum,nu.5.& 
in  d.l.Gallus,$.iniUtucnsJbi  Alcx.  & 
laf.hanc  dicit  clTccocm  opi.  Alcx.  d. 
confi.9.nu.2.And.Barba.conf.io.lib. 
2.C0I.7  Soc.iun.conf  1 1 6.nu.i  3.V0I, 
3  .vbi  fubdit  quod  opinioncm  Bar.  tc 
nuit  antiqua  & modcrna  iurifprudcn  • 
tia  &  inconfi.l  a5.nu.j6.co.vol.dicit 
doftrinam  Bar.magis  communitcrrc 
ccptamj&  confi.i4d.nu.7.&  nu.ii.di 
citab  cainiudicandonon  clTcrcccdc- 
dum,vol.2,&in  fi.confi.feciindum  il- 
ludiudicatumfuiirc.ifl'crit,&  quandq 
tcftatorfccitmcniioncni  dcfiiijs  cos 
fubftitucndo,&  fic  honorando  appd- 
lationc  fil  orum  vcnirc  ncpotcs  lo.Cc 
pha.confi.252.nu.  5.  didtfcntcntiam 
crtc  >criorcm&  crcbriorcm,Soc.con- 
fil.i7.nu.i  .li..:j.Cozad.confi.4.coI.j. 
&  pcn.communcmquoque  dicitDcc. 
conf.jpi.Cur.iu.confii.n.  1 2.&  ij. 

Contrariamvcropartcm  fccuti  sut 
numcro  non  pauciorcSjf  filiorum  ap- 
pcUationc  hoc  cafu  non  contincri  nc- 
potcs.itaconfuluit  Alcx.conf.i  .n.13. 
iib.  1  .&  multos  Italia:  Doc.  fccundum 
iianc  opinioncm  confuluiflc  &  iudica 
tum  fuiffc dicit  Cor.confi.  i pp.li.2.& 
hanc  fiiiam  non  habcrc  contradiccnte 
dicit  Dcc.confi.p^.col.antcpcn.  To- 
biasNonius  conf.^  j.n.26.&  hac  eflc 
vcriutcm  dicitBal.cof.i  S^^vol.ij.hac 


quoq;  dicit  magis  communc  cffc  Soe. 
fcn.confi.104.voI.  j.BcUon.confi.jo» 
nu.5.&  ita  omncsDoc.conucnire  ait 
Dcc.  confi.95.nu.  5.hancopinioneni 
vidcri  veriorcm  &  communiorcm  fatc 
tur  Alci.confi.5  i.nu.?7.voI.9.confil. 
<;9.co.voI.nu.7.&  in  I.filiusfa.  §.  cum 
diui,nu.47.fF.dclcg.  i  .Scd  priorcm  o- 
pinioncm  dicunt  crcbriorcm  Modcr. 
Parif  addi.ad  AIcx.d.confi.i.lit.L.vbi 
fubdit  Dcc.d.conf.95  .vbi  contrarium 
alferit  abuti  authoritatibus  Dodo.qui 
loquunturin  diucrfis&oppofitis  tcr- 
minis,&dc  hocquin  Bar.  opinio  fit 
magis  cois  non  puto  dubitandii  cfle. 

Qiioniam  autcm  hj c  quarftio  vtplu 
rimum  a  conicduris  dcpcndct,  cx  qui 
bus  cxtcnfioncmficrioportct,  accidit 
vt  facilc  fccundum  cafuum  varietatem 
cxmodicis  conicduris  in  altcrutram 
partcm  dcfultarc  liccat. 
6  Scias  itaquc  imprimis  przdida  con 
clufioncm  affirmatiuam,quodappclIa 
tionc  filiorum  in  fidcicommisfis  ncpo 
tcs  vcniant,dc  plano  procederc,  quan 
do  difpofitio  non  cft  dcprxlenti ,  fcd 
collara  in  aliquc  futuru  eucntu,  in  quc 
crat  dubium,an  aliqui  Iibcri  primi  gra 
dus  cxtarcnt,an  vcro  ncpotcs.quia  tCic 
crcdcndu  cft,<_j>  tcft.itor  vcrbu  filior»* 
laie  intcllexcrit,ncc  maiorc  aflcd:ioAc 
crga  fiiios  a  ncpotcs  habucrit,pfcrtim 
fi  t^c  tcftamcnti  nonciu  cflicnt  nati  fi- 
lij,&  pcr  ficicomifrum  fubftitucrct  na 
fcituros,quo  cafu  cadcm  cffct  ratio  in 
ncpotibus,q  in  filijs.itatraditlmo.d. 
l.GaIIus,$.inftitucns,&  hocabfq;  du- 
bio  proccdcrcdicitSocfcn.  coofil.  i» 
nu.5  8.V0I.3.&  cocmcfTc  opi.  teftatur 
Cur.iun.confi.i  )9.coI.fi.Maria.  Soc. 
iun.conf,iJ4.nu.;  i  .cocmquoqueap 
pellatGozad.confit^.nu.j i.cx  Dcdo 
confi.5pi.&  quamuis  contrariii  quod 
opiniolmo.nonfitcommunis  affcrat 
Soc.confil.7^.nu.  1 9  .vol.^.tamcn  ipfc 
fallitur.hac  crcbriorem  affirmant  Mo 
dcr.  VuiL  (l.addi,ad  Alcx.  conf.  i ,  U 
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. qUod  ifta  conclufio  fit  omnino  indubi 
tata  fif  mat  Ccpha.con  fi .  1 6  2  .n  u .  8  .idc 
£rmat  conf.  107.nu.1j.vbi  quamplu- 
res  aiios  decommuni  tcftantes  rcfcrt 
lo.Fran.Catius  addi.ad  Mart.Laudc. 
confi.2  5  .vcrb.coniincatur. 
f .  Quod  ctiam  proccdit  quando  ncpo- 
tcs  nati  vcl  conccpiifunt  poft  mortcm 
tcftatorisjita  tcnct  loan.  And.  addi.ad 
Spcc.ti.dc  tcfta.&  hanc  dicitcflc  ma- 
Fis  communcm  opinioncm  Rubc.con 
lil.iS.poftmcdium,  qucmrcfcrt  lo, 
Ccph.confi.2<5a.nu.  i  ^.Ucct  nonnulli 
contrariumaffcrant.Ratio  cft,c|uia  dc 
tc  ftatoris  mentcfatis  cft,quod  tcmpo 
rc  futuri  cucntus  nati  fint  vcl  coccpti. 

8  .   Secundoafiirmatiuaproccdit,  qri^fi 
lius  in  fidcicommisfi  difpoiitionc  fuit 
confidcratusrationcagnationis  ,  fcu 
famili«,&  cjuia  pro  confcruandafami 
lia  rdidum  cft,|quiatuc  ciiam  ncpos 
filij  appcllaiionc  continctur.'  ita  tcnct 
lo.And.addi.ad  Spcc.rubr.  dcfucccf. 
ab  inicfta.&  ita  dicic  omncs  Do6t.tc- 
ncrcSoc.iun.confi.i  i6.nu.  i  ^.qucm 
rcfcrt.Ant.Gabr.commu.conchif.Iib. 
5.tit.dcvcrb.fign!f.concIuri.nu.  57, 
Conimuncm  cjuocjucdicitCiirt.  iun. 
confi.^.nu.i  I.&  ita contra  quamlaf, 
rcfpodcrac^cx  fa(fto  iudicari  vidiffc  '»di 
at  Alc.I.libcroruin,h'.de  vcrb.  fignif, 

9  Tcrtio  proccdit,cjuando  tcftator  fc- 
<it  mcntioncin  dc  filijs  nafcituris.hac 
dicit  communem  opinioncm  Cur.xu. 
d.confi._j.nu.p.&  quodiltc  cafusnon 
habctdubitationcm,  quando  ncpotcs 
funt  ipfius  tcftatoris  dcfccndtntcs,di 
dtManticadcconicdur.  vlt.  volunt. 
lib.8.c.8.nu  16. 

10  Qu^arto  proccdit,cjuando  alias  fc- 
quer<?tur  ahtjuid  durum,iniquum,vcl 
inhumanum.  ita  dicit  communcm  opi 

nioncmCur.iun.confi.j.nu.b.Anto, 
Gabr.d.concl.  i .  n  u.  3 

l  Qiiinto,<]ujndo  ttftator  cxdufit  fi 
lias  propicrfilios,  ouiatuc  criam  pro 
picr  ucpotcs  cxduaiTc  vidccur  com- 


muncm  Cur.iun.confi.iT^.nume.i. 

II    Porrocxconicduravolunratis  di* 
ccndumeft,non  vcnircappcllationefi 
lij  ncpotcsad  fidcicommiffum  ,  fi  filij 
cxprcfscfintnominati  nominibus  ^ 
prijs.ita  tcnet  Bar.  I.Gailus,  §.  infti- 
tucns,ff.dc  lib.&pofthu.&hanc  dicit 
cflccommuncm  opin.Curiun.confi. 
57.nu,2.confi.ti4,  nu.5  .communcm 
quoquc  dicit  Aim.Crauc.confi.98.  n. 
^.Villal.coUcdilcora.opi.  Tcrb.jfihus^ 
nu.  1 4 1 .  Fran.Maniica  d.tit.n.4.  Ant, 
Gabr.d.conclu.  I  .nu.7 1 . 
li  Idcmdiccndumtft,c^uandodifpofi. 
tio potcft  vcrificari in  fiho,  vt  cjuia exi. 
ftcntcfidcicommiflbfupcrcft  fiUus  ^ 
cx  verifiinili  mcntc  tcftatoris  fccundu 
ordincm  charitatis  pracfcrtur.  ita  & 
hoc  finc  cotrouci  fia  proculdubio  aflc 
rit  Soc.iun:addit.  ad  conf.  1 45. n.  i p. 
vol.  2.  Fran.Mantica  d.tir.nu.  5. 
14    Paritcr  fi  dixcrit  tcftator,fi  ahquis 
dic^orum  filiorum  ,  &  ha-rcdum  de- 
ccflcrit,fubftiiuo  alium.ftu  alios  fupcn 
uiucntts  apparct  tcftatprcm  dcncpo- 
tjbus  nonccnfiflc.hancopinioncm  di 
citmagiscflccominuncm  adcovt  ncc 
iiijrc  tranfmisfionis admitrantur  Soc. 

.iu:confi.  1 4.nu.7.voI.4.coufi.  5  0.  nu^ 
7.C0.V0I. 

2  5    Aducrtcitcm,quod  l\  filios  mafca- 
los  vocauit  tc/btor,cxcIufis  fceminis,  • 
ncpoics  mafci.hcxfilia  conccpri  non 
mittuntur.hancdicit  cfic  communcm 
opinioncm  Dcc.confi.:^  9.11^.5. 

1 6  Sccundus  cafus  principalis  eft,  qua 
do  non  funt  filij in  difpohtionc,fcd  in 
conditioncpofiti,  fiquidcm  rcfpcdu 
grauati  fi  finclibcris  dcccflcrit,&tunc 
CApcditumcft,quodappcIlationc  libe 
rorum  vcniunt  ntpoics  &  omncs  hbc 
ri  dcfccndcntcs,  &  faciunt  fcmd  rcli- 
ftifcmpcrdcficcrcconditioncm  ,  fo- 
cundum  communcm  opinioocm, dc 
qua  dic^vi  dixi  :ufra. 


Qu«. 
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Qu^to  Xf, 

%An  nrpos  fuccrdatinlocum  fatrisyUUA,  & 

SifiJfffiliorum  expr/fefunt  nominati^  tnm  w- 

dtlimnc  admittHntnr.  nu.6, 
Idem  fi  teflator  expreffit ,  qnod  fuccefjio  fie 

ri  debet inflrrpes.nu.y. 
Tilius  non  admittitur  in  locumpatris,  fi  teHa 

tor  voluitin  fideicommijfum  fiiccedi,faiM 

^radvs  pr£rogatiMa,nu.  8 . 
Jdem fi proximiores funt  uocatitnu.  9. 
Idcmfi  fuperuiuentes.nu.io, 

t  C  Tantc  conclurionc  pr3cdi<5^a,  qu^  yc 
^-'risfima  cft,  quod  nepotcs  acfmittan- 
tur  ad  fidcicommifTum  filijs  relidum 
vt  filij.quarro  numquid  ncpolcs  fucce- 
dat  in  locum  patris  fi  adfit  patruus.ita 
vt  vna  cum  co  a  Jmirtantur  ad  fidcico- 
miflum^Rcfp. Articulus cft  valdc  diffi- 
ciliSjin  quo  Doc.variarunt , alij cxifti- 
mantin  fidcicommHTo  filiu  fucccdcrt 
loco  patrisjiia  cft  nl.cjua  ita  intelligunt 
in  l.cum  ita,§>.  in  hdcicommiffo,  tt.  dc 
leg.i.&  hancdicitelTccocm  opi.Alcr. 
confi.88.vol.i  .conf.zt^.vol.^.Gozad. 
cof.^.col.pcn.Claud.ScifcI.I.  Gallus,^. 
quida  rc6tc,ff.dc  lib,&  poftlv  Nonius 

•  confzp.n.io.Gualdcn.  dcanetcftan. 
tit.dc  fabfti.ca;it.27.&  magis  cocm  di 
dtSoc.iun.coi'if.  i  jtf.vol.  r.Arct.  conf. 
J 45  Soc.iun.conf  1 46.V0I. .Riii.cof. 
1 2.co!.^.vol.  I  .conf  1 62.voI.eod,  cof 
78,vol.2.conf "i.in  fi  cod.vol  &abca 
iniudicando,  &  confulondo  non  cflc 
rcccdcndum  luf  conril.  158. lib.  i.  Sc 
opin.glof.  magis  communitcr  appio- 
bari  dicuCcplul.conCi S.n.j  j. 

Contrariam  p.irtcm,quod  imofilius 
non  rcprxfcnict  patrcm^fai  patruus  p 
f«ratur,amplcditur  Bal.d.i.cum  ita,^,' 
in  fidcicommiflo.&  cocm  cflc  opi.  di- 
cit  Dcc.l.  2.vbi  dicit  ita  Rom^  iudicatu 
fuiflc,ibiCurt.n.<5.C.dc  fucccf.  cdid. 


Dcc.connr.vcrn&dico  lo.Ant.Alex. 
conf.^^.col.t.  fubditcontrariam  coi- 
ter  rcprobari.hancquoq,-c6cm  &con 
trariam  coitcr  reprobari  dicit  Grai. 
conf. 2 7.  vol.  I  .&  nanc  opi.con tra glo. 
dicit  cocm  Cur.iun.cond^Sjn.i.  hanc 
dicit  veriorcml.cohxredisj^.cum  filrar, 
fub  n.t.ff.dcvulg.  laf  nu.5.&  5.&  1.». 
C.dc  fucccf.  cdi<5t.  &  cam  fcquiturdi< 
cens  &  vcriorem  &  rcceptiorcm  Nic. 
Bcllo.conf  5o,col.r.&  a.Tob.Non.d. 
conf  j  j.nu.28.  Scd  priorcm  magisco 
muncm  tcftaturCcphal.conf  ^Sj.nu'. 
^2.&omncs  alij  infra  allcgati^qui  om 
Bcsdicuntd.glo.ita  magis  coitcr  intd 
ligi,idem  Tiraq.de  primoq.q.  40.  nu; 
i9r.cumfcc|.Ccphal.conf2  i  j.n.iir. 
2    Aducrte  cjuamuis  quidam  d.gl.  aflc- 
rant  coitcr  icprobari,tn  fi  rcctcpondc 
rcntur  Doc.di(5bi  non  rcprobatur ,  Ccd 
potius  approbatur  in  tcrminis  ,  qni- 
bus  Ioquitur,vt  fitctur  Modc.Pari.ad 
Alcx.cof  2tf.vol.y.diccn$  quoJ  nullo 
iiiuciiit  nominatim  reprobantem  in 
tcnninij  quibus  Ioquitur,nifi  Bal.  ibi. 
Proconcordia  igiturin  hoc  quotidia^ 
no  paffu  diftingucndum  tft. 
J    Aut  loquimur  qn  tradlatur  de  fuccc-» 
dcndo  afccndcijtibus,  &  tunc  admittt 
tur  rcprarrcnraiio.hancfirmat  cflc  ca4 
muncm  opi.Curt.iun.conf  <r>i  .nu.2> 
&  ifto  cafu  dicitgio.opi.  coiter  prcrba- 
tam  Parif conf  j(5.vol.2.conf  jH.n.if. 
vol.cod.Ruin.conf  r  57.V0I. i  Goiad. 
d.confi.^.Anto.Gabricl.d.conclnf  7,> 
nu.r  i.Bclion.d  conli.  10. Villul.Iit.fi. 
nu.pQ.Fran.Burf  conh.71.nu» I.  ma- 
gis  communc  &  vcriorcm  dicit  Alcx.» 
conn.8i}.&  conf  1  j^.volii.i.-FcTnad. 
Vafq.dcfuccef.^pn)grcf  lib.  j.$.2  6.  nu. ; 
p.Marz.i.rpiio.ndcicom.q.  i  8.  Socin, 
iun.  conf  20  Iib.2.  vbi  iclhuur  magis. 
c6cm,quc  rcfcrt  Non  conf    .nu.i  r. 
^    Autagitur  dcfucccsfionctraiifi;crfi- 
lium  ,  &  quidcm  Ibroris  utl  fratris,  &  - 
tunc quoqucadmittiturfilius  in- Jocu 
patrisy  cu  pa  truo,  am  ita,  v  cl  ma  tcrx  cra, 

iicut 


r 
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2ficjjt.ab  intcriato.  Cocin  dicitCIaud. 
^icScifd.d.^i  quida  rc<^c,  rcfcrt  Non. 
1conf.j4.nu.4.&  quod ita glofTara  om- 
jDC5  intcUcxerc,  qui  cam  fcquuntur  di- 
.cit  Couar.  prad.  t|ua:ft.cap.j8.  rtu.4. 
5  .Ycrfi.nono.Sccus  li  agitur  dc  fuccedcn 
doalijs  tranfucrfalibus  rcmotioribus , 
Tt  patruo  magnojpatruclibus  &  llmili- 
bus,in  quorum  fucccsfionc  ab  intcfta 
to  filius  nou  intrat  inlocum  patris ,  £f 
tunc  fiJiusnon  rcprcfcntai  in  lideicom 
misfispatrcmjUt  cum  patruoadmitta- 
tur.hanc  dicit  cocm  opi.Bcnintcnd.de 
cif.8o.n.4.dum  dicit  Dcc.conf.  i.lo- 
^ui contra  c6cmj&  iftam  partcm  vcrio 
rem  arbitratur  D Jc^.d. tit.  5 .caut. 3 7. 
i&quodliatcopinio  diftingucns&  c6 
^ordansfiiomnino  rccipicnda  &  alijs 
prjfcrcndadicit  Ccphal.conf  i6.n.j 
vol.  f  .&  in  hoc  cafu  loquiiur  Dcc.c6f. 
l.'quodiudicio  Rotscofirmaium  afic 
?itipfcj&  iftam  dicit  forc  veritatc  Soc. 
conf.^d.nu.z  S.vcrf  &  hxc  opinio,hb. 
I.  &  hanc  dicit  c6cm  rcfoluiioncm 
Marz.d.q.  18.& itaalias  fuiflfc  dccisu 
in  Rora  Florcntina.  &  hac  communio 
rcm  ac  ucramfcribcntium  cflc  rcfolu- 
lionc  fcribitBurf  conf.i  .n.ij.vol.  i. 
Ccphal.confi.2  i  5.n.i  2.&  fcq.  &  hanc 
rcftridioncm  cflc  vcrisfimam  &  de  mc 
tc  glo.  d.$.in  fidcicommifloj  &  omniix 
Do^orum  atteftatur&  fcquit  Ruin. 
inrcr  confl.Alcxandrini  conf.^o.n.^. 
frcqucntiorcm  dicit  idcm  Cephal. cof. 
iS5.n.i4.&  i5.diccs ab  hacopinione 
Jion  cflcreccdcndu.vcriorcm  &  magis 
com.Alcx.d.conf  88.  &conf.i7j.& 
quodiftafitproculdubiocois  opi.  di- 
cit  Couar.d.q  ^ 8. vcr.dccimo^Marzar. 
conf  5.n.^.&  itain  pradtca fcrumdu 
ait  Cor.l.fi.C.dcvcrb.lig.Rui.c6f.i2. 
nu.i^.conf.  I  j.nu.i  j.vol.i  .conf.78. 
vol.i.&  hoc  poftrcmo  cafu  loquuntur 
omncsqui  d.gl.  reprobat.idcm  firmat 
1  Addit.adDjc.I.x.n.i^.ht.G  C.dcfc- 
S  cund.nup.  Alex.d.conf.  2(5.Iit.fi.voL|. 
mo  uentur  omucs ,  ^  hac  diftin^ionc 


fcquufttur,qiiod  in  fidricommisfis  Cnc 
ccditur  ad  inftarfucccsfionis  ab  intc- 
ftato.ifa  c6iter  tencri  dicit  Parifcof.  j . 
«u.4i.uol.i.confi.5  i.n.  i6.&c6r^7, 
voI.2.confi.5.n.i6.uol.3.BarthohRo- 
mul.l  filiusfa.$.diui,n. 1 00  ff.dc  Icg.  r. 

6  .  Scias  iB  quoJpracdida  proccdut,  qn 
dccotraria  tcftatoris  iiolutaicalitcr  no 
apparct,ah.-is  fccus  eft,  vndc  fi  cxprcflc 
nominati  filij  filioru,  tunc  indiftindc 
una  cu patruis  admittiitur.ita  tcx.  d.  §, 
in  fidcic6mifl*o.&  tcncnt  omncs  indif 
ferctcr,ytdicit  Parif.cof  pi.n.  J4.V0.1.. 

7  Idcm  (i  tcftator  cxprcflc  dixerit,fj>  fuc 
cesfio  ficri  dcbcat  in  ftirpcs  ,  tuncpcr 
iftauerba  uoluitfilios  prarmortuorum 
rcprarfcntarc  prj mortuos  &  fucccdcrc 
in  locum  parcntum,itaut  viia  cu  pa- 
iruis  coru  fucccdat.  ita  cft  tex.$.  i .  dc 
harrcd  ab  intcft.ucnicnt.  &  cft  ucra& 
cois  conchifio,ut  tcftatur  Parifconfi* 
p2.n.55?.uol.2.Soc.conf<59.  &  confi. 
lo^.uoI.j.Fran.Burf.conf.  71.  nu.4. 
uol.i.Marza.conf.j.n.  I.  fabdcns  hoc 
cafu  cflc  cxtra  c6trouerfw.Soc.iun.c6if 
ao.n.S.uol.  j.ubi  dicii  hanccfl'cc6clu- 
dentisfima  rcfponfionc  ad  obicAum. 

8  Qu^id  aut  fitcftator  induccns  fidcico 
mifliim  dixcrit,quod  fucccsfio  fiat  fc- 
cundum  gradus  prarrogatiuam?  Rcfp. 
quod  luc  proximiores  in  gradu  admit 
tuntur,cxclufisalijsin  vltcriori  gradu 
cxiftcntibus.  itatcnct  Paul.  dcCaftr. 
Auih.dcfundo,C.ad  Tcriul.&  hoccf. 
fcindubitatu  dicit  Dcc.cof.  10.  quem 
rcfcrt  &  fcquitur  Panf.c6f  90.^.49.10 
fi.uoL  j  .Parifconfi.  j6.n.2  7.  V0K2. 

p  C^iid  autcm  fi  proximiorcs  funt  uq 
cati  ?  Rcfp.cp  tunc  quoq;  filius  non  ia 
tratinlocum  patris.quia  uocandopro 
ximiorcs  uidctur  tcftator  hmitaflc  fi.. 
dcicommisfifucccsfioncm  ad  ccrium 
gradum,ad  quam  ita  limicatam  non  dc 
bcnt  admitti  alix  pcrfona:,nili  illf  qux 
funtintralimiiatumgradum.  ita  tcnct 
oesd.Lcuin  ita.^.in  fidacommiifo,  vc 
t(;ft4turPa;ii;coaf.>)o.uum.48.  uola» 

Idcdk 


» 
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1  o  Idem  dic,qn  tcftator  pcr  fidcicommif 
fum  vocauii  fupcruiucntcs  ,  vd  pcr al- 
tcrnatiuam  vd  filioscorum,  namquc 
tunc  fratcr  folus  admittiiur,cxclufb  nt 
porc.ita  cofuluitDcc.conf  »99.  &  crc 
Lriorc  &  comuniorc  attcfta£  Port.cod 
8.n.44 .quc  rcfcrt  Burf  conf-^i  .nu.  6» 

Qmiiio  XI L 

\An  in  fideiconmijfo  fiUjs  rtUBo  fcemnd  ad- 
mttantm.nu. i.Ethoc procedit  regularitcr 
^uando  filifs  fmpUciter  reU^um  efi,  fecus  fi 
fiiiis  mafcuUs^exclups  f<rmimsynumer.2.& 
quidflante  flatuto  quod  mafculi  fuccedant 
txclufts  fceminiSfttu.  ^  Jtem^quid  ft  voluit  bo 
na  conferuare  in famiiia,ntt.  4,  &  an  femper 
ftnt  exclufkynu.^, 

Hlmd  in filijs  dinerfarum  vcorum.  nu.  6, 

1  Vtrro.numquid  in  fidcicommKTo 
V^filijs  rdido  comprchcndantur  fi- 
li^fiucfacminx?Rcfp  quod  fic,quia  in 
fubOitutionibus  &  vhimis  volunuti- 
busappcllationcfiliorum  filiz  indu- 
duntur,&  mafculinnm  concipit  fj mi- 
ninum.tcx.i.quifquis  ,dcvcrbo.  fign. 
Cocm  dicitDcc.l  j.nu.io^.fF.dcrcg. 
iur.&  magis  cocm  dicitFrancif  Burf. 
conf  i.nu. 2  2.U0I.  I  .Qujnimo  licct  fi- 
lixno  vcniantappcllationcfilioru  pro 
pricjfcd  cx  intcrprctationc  tantum  cx 
tcnliua,vt  dicitcocm  opi.Alban.conf. 
ip.nu.^.Gabr.d.cond.d.num.^i.Ta- 
mcn  <]uia  fola  voluntas  in  fidcicom- 
mislis  attcnditur,  bcnc  admittuntur. 

X  £thocquidcmrcguljritcr&dc  pla 
noproccdit,qfi  fimpliciicr  filijs  fidci- 
conunifium  rclidum  cA;fcd  quid  ii  te 
ilator  filios  indituit  mafculos  h^rcdcs 
vniucrfales,&  filias  in  rcccrta  in(litu6 
do  cxdufit  ab  hzrcditatc,  &  vno  cx  fi- 
lijs  mafculis  dcccdcntc,  alios  filios  vcl 
fnpcruiucntcmfubflituit,vcl  iusfitalijs 
ttilicucrc  harrcditatcmj  num^uid  in  ii 


deicommiflb  vcnicnt  vclfuccedcnt  c* 
filia»  foemina-pRcfp.quod  non.  itatc- 
nct  Bar.l.fi.ff.ad Trcbd.&  hanc  dicit  cf 
fc  cocm  opi.Iafl.Lucius.num.2  ?.ftad 
Trcb.Ant.Gomc.variar.rclblut.Tom, 
I.cap.5.nu.t5.&  maeiscoem  cficopi. 
pluribus  per  cum  addu^is  coprobat 
Francif  Burfat.  confi.  r.nu.  j5.vol.  i  .8c 
conf  75.n.i8.voI  i.communcm  Dcc. 
conf.15.quia  cum  filios  mafculos  pr^di 
lcxerit  inftitucndo  vniucrfalitcr  ,  &  fi^ 
liaj  habeantur  loco  lcgatariar,vidctur  fi 
lios  tantum  in  fidcicommiffo  vocafTc^ 
^  Quid  autcm  ftantc  llatuto  ,  quod  ad 
fucccsfioncm  parcntum  admiitantur 
filij  mafculi,cxclufis  fceminisj  nuquid 
tunc  fi  patcr  fidcicommittatj&  inadet 
rcftitui  filijs  fuis  ,admittcntur  filiar? 
Rcfp.quod  non,fcd  mafculi  tatum.  itft 
dcciditB3ld.&  Pctr.dc  Anchor. I.trcs  ' 
fratrcs,ff.dcpad.  &quod  fitcois  opi. 
tcftaturMandcl.de  Alba.conf  19.  quc 
rcfcri  Fran.Burf  conf  5(?.n.  ji.  vol.  K 
Ratio  cft,quij  appcllaiionc  filij  non  vc 
niuntfili7,nifi  pcr  inrcrpretationcm, 
non  quidcm  comprchcnfiuam,  fcd  ex- 
tcnfiuam  cx  prarfumpia  mcntc,quafc 
mcnsprarfumpta  tolliturper  contraria 
prarfumptioni?  oria  cx  tali  Ibatuto,  qu6 
nia  tcftator  pfumitur vOluifTc  coforrn^ 
reddcrc  fua  difpofitione  dipofitionh^ 
ftatutariar,vt  dixi  infra^.tcftam  ctum. 

4  Quacroitc,quid  fi  apparorct  tcftato- 
rcm  voluifte  bona  confcruarc  in  agna- 
tionc?Re(p.quod  ncctuncquidcm  ma 
fculinum  concipitfocmininfi, &  ficap 
pcllationcfiliorum  filiarnon  comprc*» 
nenduntur.iia  dicit  cocm  cfic  opi.MS 
dcl.Alban.d.conf  ip.n.  i^.  qucm  rc- 
fcrtTobias  non.conf  j<J.n.ii. 

5  Scd  qua:ro,nunquid  in  pr^di^lis  caf- 
fibus  fa;mina»fiucfiliaeexclufx,fcmpcif 
pcrpctuo  fintcxcIufr?Rcfp.t^  fi  tcm» 
pore,quo  dcfcrtur  harrcditas,fcu  fidci^ 
commiflum,non  cxtcnt  mafiruH ,  filiflJ  1 
f(gminaradmittuntur,vr  dtcuntomnet  ^ 
fuprapcr  Gomc^.allcg.  Sin  rero  cxtel 
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marcult,poftcatalcsfili.T  non  pofTunt 
amplius  ad  bona,a  quibus  fucrunt  pcr 
pctuo  cxcliifar,pcrucnirc,fcci  didabo- 
na  vcnirc  dcbct  ad  alios  harrcdcs  iftius 
ma(culi,qui  fjminas  cxclufit.  itatcnet 
Bar.l.  I  .$i.fin.ff.ad  Tcrtul.  cjucm  com- 
munitcrapprobatum  cflcdicit  Parifu 
confi.48.nu.2  2.voI.2. 
6  Scdponcrtcftatorhabuitfilioscxjdi 
iicrfis  vxoribusj  numquid  ad  fidcicom 
miftum  omncs  arqualitcr  admittantur? 
Rcfp.quod  fic.iia  tcnct  Bar.l.Lucius^ff. 
ad  Trcbel.nu.i  1  .dc  hac  dicit  cflc  cocm 
opi.Io.dcImol.c.Rainutius,inmatcria 
rcciprocacfubftitutionis ,  qucm  rcfcrt 
idcm  alTcrcns  Alcx.conf.»o,n.4.voI.2. 
&ibiModcr.Parifi.in  addit.lit.A.dicit 
cjuod  omncs  ita  icncnr.  Eandcm  dicut 
clTc  cocm  opi.Fran.Rip.d.l.Lucius,  n. 
4.&  magis  c6cmcnuciatSoc.fcn.cof. 
Sd.nu.p.vol.^.licct  alitcr  tcncat,qn  p 
intcrpofitam  pcrfonam  tcftatori  fuccc 
diturjAim.Crauct.c0nf.4j.nu.  I. vbi 
tn  n.i.rcftringit  hanc  cocm,  &:dccla- 
rat  vt  proccdatjuifi  aliud  cx  conicdu- 
risapparcat.  faciuntqua:  dixi  fupra^. 

f>ra:ccdcnt.q.  5  ^.Ratio  cft,quia  talcs  fi 
ijoes  tcftatoris^cuipcr  fidcicomifsu 
fucccditurjxqualcs  sut,  q,  crga  omncs 
parcm  affcdioncm  habcrcpr^fumitur. 

Qu^fiio  XIII. 

s  y  M  M  U  \  l  u. 

xAn  fiUj  Uboi  &  defcendentes  pofiti  in  condi 
tione  cenfcantur  vocati  ad  fideicQmmiffum, 
nu.j.&  diTlinguiturnH.2*anfvit  teftatO' 
ris  defctndentes  uel  non» 

%4liter  difiinguitur  nu. j.^ptfi ftnt  defcenden- 
testrfiatoris  cenfeantur  uocati,  maxime  fi  le 
ues  adfint  comehurxSmtranJucrfales.fccui 
nifi  conieCium  adfntmgcntes. 

aVxio  vltcrius,  an  filij  libcri  ,  & 
_^dcfccndcntcs  pofiti  in  conditio 
i   nc  intclli^anturaftiucuocati  ad  com- 
3  modum  hdcicommisfi  ?  Ellcdus  cft 
niaximus,quia  fi  ccnfcntur  vocati^  bo- 


nanon  poffuntper  grauatum  alicnari 
in  vita  vcl  mortCjfed  tcncbitur  caprat- 
didis  filijs  vcl  dcfccndcntibus  rcftituc 
rc  tanquambona  fubicfta  fidcicomisfi 
rcftitutioni.  Rcfp.  Ardua  quarftio  cft: 
&:  magnus  circa  cam  Dod.  confliduSj 
Et  quod  non  ccnfcantur  vocati  pcr  vii 
fideicommisli,{cd  vcniant  ab  intcftato 
tenctgl.vulgatisfima  l.Lucius  2.  ff^.dc 
hsrcd.inftit.&  hancdicunt  cflc  cocm 
quamplurcs  rdatipcr  Clar.d.q.yy.  vl- 
cra  cosidcm  tcftaturRip.l.  Ccnturio^ 
n.i  5  9. ff.de  vulg  lo.dc  Ana.  conf.68. 
n.5>.Rub.cof. I  lo.n.^.Rui.cof.  lyy.n. 
i2.1ib.2.conf.  r  ip.n.j.lib.i.cof.  175?. 
nu.f  .lib.2.Mantua conf.2  2.n.5.conC 
1 1  j.nu.  I  o.Aim.Crauct.conCd2.n.  5. 
conf. I  55  .n.2.Port,conC8.n. 2 ^.conf, 
40.n.i.TornicI.confi.4:?.nu.5.&  io« 
Natta  conCi  5  i.n.j.lib.j.Fracif.Burf, 
conf  5  r  .n.^.vol.i.Io.Ccphal.cofi^o, 
nu.j.Aim.Crauct.conf.iop.n.i.&ira 
fcconfuluiflc  &  obtinuifll  rcfcit  Cor 
fct.in  Rcpcrt.  Abb.vcrb.fubftitutio ,  & 
fortc  communiorcm  dicit  Marzar.co- 
fil.i.&  pluribus  authoritatibus  copro 
batTiraq.  Rcpct.l. fi  nuiiquam,  vcrb. 
fufccpcrit  libcros.nu.So.cum  fcq.C.dc 
rcuoc.donat.Ant.Gomc.variar.RcfoI, 
Tom.i.c.5.n.42.ibi  in  addit.EmaSua 
rez  nu.24.Ema.aCoftal.Gallus,  & 

3uid  i\  tatum,ft".dclib.&pofthum.Ro 
cr.Suarcz  allcc.j.Couar.c.Rainut.^. 
5.nu.2.Scgural.4.$.fi.n.i78.fl^^.dc  lib. 
&  pofthum.Eucrhard.in  Topi.col.65. 
hanc  Jicit  magis  cocm  Sichard.l.ab  co, 
C.dcfidcicom.vbi  dicit  nu.^.quod  fic 
iCamcraimpcrialiobtinuitFcr.  Vafq. 
qui  magis  cocm  laudat  dc  fucccf  pro- 
grcf.§.4.n.7.curcq.Purpur.l.C.dc  pac. 
Gabr.Roma.d.cond.  4.  in  prin.de  fi- 
dcicom.Sfort.Odd.traft.c6pcnd.parr. 
j.ari.j.fol.  168.  vbi  quamplurcs  alios 
dc  coi  attcftatcs  adducit.  &  nouisfimc 
Fran.Mant.lib.  1 1  .tit.2 .luI.Clar.fcnt. 
lib.  5  tcftamctu,q.77 .  vbi  dicit  hac  in 
fcolis  &  curijs  cifc  canonizatam  ,  &  ab 
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non  cffercccHcndum  ,  &  hanc  c(fc 
approb.it.im  &  frcqucntiori  calculo  re 
ccptam  dicit  Rohn.a V  iIIc conf.5 i.n. 
vol  j.Tibcr.Dcc.conri.59. qui  dicit  cf 
fe  hodic  pro  opin.gl.c6cm  opi.  &  qua 
plurcs  aljos,c]ui  hanc  oplnioncm  frc 
«jucntiori  calculo  rcccptam  afferunt  rc 
fcrtTobias  Nonius  conf  ?  i.  nu.T. 

Scd  aducrfushancglof.  opinioncm 
Dod.non  pauci  rcfiflunt  a  Corn.cnar 
rati  conf.2  2.1ib.2.  cumulatius  a  Bocr. 
cj.5  5.cjuam  magis  cocm  ciia  tcftatur 
Barbat.conC^  5  Jib.2.  cum  pluribus  rc 
laiis  pcr  CIar.&;  Gabricl.d.Ioci$,*&  vl- 
tra  relatos^quod  hxcopinio  cft  multu 
arqua4bcnignaj&  comunis  dicit  Parif. 
conf.<5.conf.d(>.n.i6.&  pluribus  fcq. 
vol.  i  .fubditq;  fi  iudcx  in  iudicando  il 
lam  fccjucrctur  non  peccarct.magis  co 
inuncra  tcftatur  quoq;  Curt.fcn.conf. 
57.n.i  i.Barbat.conf.27.Iib.  i.  Socin. 
iun.confi^^.nu.j  j.hh.^.&c  vcriorcm 
putat  confi.  1 4i.nu.7.Iib.x.ncquccon 
tra  rcligioncm  iudiccm  Fadurum  opi- 
natur  qui  fcntentiam  hanc  iudicando 
amplcdtcretur,&  frcqucntiorcm  hodic 
hanc  opinioncm  alfirmat,vcriorc  pla< 
nccj;aei]uiorcm  cxiftimat  conf.  1  5  8.n. 
57.nu.6 ;.&  nu.7 1 .lib. 2.magis cocra 
quoqucaffcritPort.conf.^d.nu.  19.& 
Matth.Gribald.  inter  ciufdcm  Portij 
conftliaconf.40.Dccia.conf.42.  nu.  I. 
confi.44.nu.i.intcrd.confiIia  Portij. 
AndrcSicul. confi.  2  7.1ib.i. conf.5 5. 
lib.^.vbi  afTcrit  hac  cfic  vcriorc.arquio 
rcm,&  communiorcmopinioncm,So 
cin  iun.conf. i74.vifapra:Jida  pcrto 
tum  fercillud  confi.vol.2.  vbi  dicicc|» 
licet  ipfcalias  non  alitcr  conlidcratis 
DoLtorum  authoritaiibus  cofltrarium 
confiilucritjputansopinioncm  glo  d.l. 
Lucius  communitcr  rcccptam  ,  tamcm 
hodic  rci  vcritatc  &  authoritatibus  fcri 
bcniium  confidcraiis,hanc  fcquiturta 
quamvcriorcm  &  communiorcm ,  & 
itafuiftciudicatuin  rcfcrt  Cornc.l.  r. 
<lc  coudit.  infcrt.&  lianc  opinioncm 


vcriorem  atque  hodic  crebrlorem  vide 
ri  dici:  Ccphal.conf.i^i.n.^^.Decian. 
confi.  loj.n.  J7.&  j8.vol.2.dicithanc 
opinionem  veriorem,fquiorcra,&  mt 
gis  communcm,fubditq;  quod  fccun-  - 
dum  eam  fxpe  confuluit ,  &  iudicauit^ 
&  ab  alijs  vidit  pronunciatum,&  quod 
opinio gl.fitcominunis  ncgat  Tobias 
Nonius  d.conf.j  i.n.9  quiahcctolim 
ciTct  communis ,  hodic  tamcn  dubium 
ciTc^vt  dicitGrat.confi.^S.n.  i  x.lib.  r. 
Imo  hodic  potcft  dici,inquit,quod  opi 
nio  contra  illam  glof  fit  magis  commu 
nis,&  quod  magis  communis  fit  dicit 
Achil  Pcrfonal.trad.adipifc.  pofTef  n. 
io5.  &  quamuis  Clar.  e.xiftimct  glof. 
opinioncm  hodie  communcm  ,  cgo 
tamcn  id  vix  admittcrc  poHum. 
1      In  tanta  vcro  controucrfia  tam  in- 
gcnti  dcopinioncalij  pro  concordia 
fic  diftinxcrc. Aut  illi  qui  funt  inftitu- 
tinon  funtipHus  tcftatoris  dcfccndca 
tes,&  hocin  cafuproculdubio  Blij  in 
coditionc  pofiti  non  ccnfentur  vocati* 
Aut  ucro  inftituti  dcfccndcntcs  tcfta- 
toris,&  nullaadcft  conicdura  pcrqua 
argui  posfit  tcftatorcmcos  uocarc  vo 
luiirc,&  proccdit  opinio  gl.d.l.Lucius. 
Sin  autcm  aliqua  conici^lura  fubfit,pcr 
quam  apparcat  teftatorcm  voluifle  hos 
filiosin  conditionc  pofitos  vocarc,  & 
tunc  ccnfcntur  uocati, &  proccdit  opi 
nioaffirm.itiua.  hanc  concordiam  di- 
cit  hodic  magis  coem  Soc.lun.cori  4  5. 
nu.j6.1ibj.conf.i75.n.i  hb. 2.Parif 
confi,  f.n. }  ^.lib.j.Crauct.cotif  ;q.n. 
ij.Iul.Clar.d.q.^^.Achil.Pcrfoiul.  d. 
traft  adipif  num.  296.vcrf  alij  autcm. 
Didac  Coiiar.d.c.Rainutius, numc. 
§.  j.vbi  dicit  frcqucntisfimum^coniC' 
dturis  contrani  voluntatis  ,  opinio- 
ncm  ncgatiuam  ccffare  ,  &  quodab 
cpiiiionc  g  of  rcccdcndum  fit,&  con- 
trariaradhcrcntium  quod  ad  fidcicora 
miilum  vocati  fint  ,  fi  aliqua  conie- 
fturaaficrri  posfit  ctiamli  ipfa  Icuis  fit 
tcftatur  Tobias  Nonius  d.confi.^  i  .n. 

13. & 


Liber.  ^.FideicommifTum. 


hocc^uod  ex  conicduris  fuiu  vo 
cati,miin  Ut  cois  opi.ncminem  ncgatu 
nimdicit  Tibcr.Dccia.confS^.n.  ii. 
&ij.voI.^.nouisfimeFrancir.Maniica 
d.trad.Ii.r  i.n.  19.  Qiiinimo  dicit  Dc 
cia.conf.p.nu.i.vol.  5 .  inecntcm  hanc 
controucrliam,an  in  conditioncpofiri 
fint  vocati  cx  frcqucntiori  calculo  hoc 
didindiiionis  fcrdcrcconciliari ,  c^uod 
opinio  gl.l  Lucius.&  fcquatium  procc 
dat,qn  a  tranfucrfalibus  funt  in  condi 
tionc pofitiiAltcra  vcro,qn ab afccndc 
tibus,&  idem  fubiungithanc  opinio- 
ncm  9quiorc,cum  hoc  fit  natur^  fimul 
&  parentum  coc  votum,&  in  conf^^. 
nu.5.cod.voI.fcc]uitur,diccns  hac  opi. 
crtc  vcriorc,9quiorcm,  &  hodiemagis 
cocm  &  fcqucndam,quia  habctmaio- 
rcm  Jequitatem.  Qu^icquid  contradixc 
rit  Clarus,du  rcftringit  fe  ad  dcfccndc 
tcs  tantum,egohanc  fniam  viimagis 
cocm.^quiorcm  &  vcriorem  iudico,vt 
in  collatcralibus  conicAurar  adinittan- 
tur,in  defccndcntibus  fufficiatpofitos 
in  c6ditionc,vcI  faltclcucs  conicftur^. 

rilif  pofiti  in  conditione  cenfentur  ^oeati ,  (i 
adlint  conie6iurx,&  primo  fi  t^atorappo 
t    m  vnbum  mafculis^  nu.  r . 
Secunda  conieCiurayquando  teHator pofitos 

in  conditione  ^rauauit,nu.  i . 
Tertia,  quando  iefiator  dtgrefus  ffi  ad  plures 
fub(iitutioncs,nu.^, 

Quarta,quando  teftator  prohibmt  alienatio' 
ncm.num.^. 

Qumta.quando  teflatorexpreffe  voluit  hona 

in  familia  conferuaxi.nu.  5 , 
Sexta^quando  pofitiin  conditione  non  fwn 

fncceffmi  ab  inteflato.  nu.6. 
Jnpradiflis  conie^uris  ptplurimum  ydet  /«#- 
l  Scis  arbitrium,ni4.j, 
^CEdagc,vidcamusqu«fint  coniefta 

^raf,cx  quibus  pcrfpici  posfu  dc  mac 
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tcftatorisfuincquod  dcfccndcntcs  v(% 
ccnturad  fidcicommilTum. 

I  Prima  ci>,qn  tcftator  pofuit  in  codi- 
tione filio^  &  dcfcendenrcs  mafculos , 
yt  li  (inc  mafculis  dcccnfcrit ,  quo  cafu 
jpli  dcfccndctcs  mafculi  ccnfcntur  vo- 
caii.ita  prardiAii  negatiua  opinionc  li- 
mitat  Guid.Pap.q.  i  g^.quc  rcfcrt ,  & 
fcquitur  Dcc.I.  i.  nu.tO.C.  dcpaa.& 
idcmin  cofd^fi.dicithocdiauGuid. 
non  eflc  contra  c6cm,imo  ncminc  ha- 
bcrc  contradicctcm,cuius  contrariu  ta 
mcn  ipfc  Papa  fatctur,&  ira  iudicatum 
fuiflc  I3rixiar,fenrcntiamq;  laudatam  ^ 
illurtrcmfcnatum  Vcnciii  rcfcrt  Cur. 
iun.d.I. i.&ab  hacopinionein  iudica 
do  n6  cffc  recedcnduni  dicit  Parif  cof. 
5.nu.}6.&  confd.nu  17.&  n.2^.Iib. 
^.idcm  aflcrit  Crauct.conf  i  jo.nu,  2, 
conf^i.n.i  f.vcrfi  quinraconicdura, 
Soc.iun.conCrs  i.nu.i2.hb.2.Ccphal, 
diccnsitafuifl"ciudicatum  confii^.n. 
a J.conf  X 5  I  .nu.77,& conf.  1  y  i.n.r?. 
magiscoemGribald.cof.^o.intcr  cof, 
Portij.Bocr.dccif.i5^.n.  26.  diccsc^ 
maior  pars  dominoru  hac  opi.  tcnuit, 
magis  cocm  tcftaturMadcI.cof  87,  n, 

I I  .veriorc  &  crcbriorcm  nuncupai  Dc 
cia,  confi.  4.^.  intcr  confil.  Portii, 

Contrarium  vcro,  quod  im6  dida 
conicdura  cx  qualitatc  mafculinitatis 
fumpta  non  fufficiat,quaplurcs  magne 
authoricatis  viri  amplcauntur,&  hanc 
opi.vltra  rclatos  pcr  Clar.d.q.79.  dicit 
clfc  c6cm  Parif.conf14.voI.  3  .c6f  8^, 
nu.  1 5.confi,S7,nu.5  2  .conf.44,  vol.2, 
&  ita  tudicafTc  maiorcm  dominorum 
dc  parlamento  dicit  Pap.d.q.  i  g^.hanc 
dicit  magis  cocm  &  vcriorcm  Cagno, 
1. 1 . vbi  latc cam  dcfcndit  nu.48  cu 
rib.  fcq.  &  quod  fimplicitcr  pofita  c6t- 
tcr  rcijcitur  dicit  Rip.I.Ccnturio.  ff.dc 
vulg.Alci.conf^^.nu.s.Iib.p.  &  hanc 
magis  c6cm  nuncupat  Torni J,  confiK 
4J,nu.7.&  I  i.inicrconf Portij.Coua, 
d.cRainutius.^.  j.riu.^.  Rolan.a  VaK 
conf.j  i,nu,  j,&  coutuh^ac  conic<.^u» 
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ram  dccirum  fuifTcin  Rota  Florcntini 
rcfcrt  Marza.Epico.fidcic.q.  20.  cocm 
dicitFran.Burf.conf  i.nu.S.Fernand. 
Vafij.dcfucccfprogrcf.^.^.nu.^.Ant. 
Gab.com. conci.lib.4  tit.dc  fidcic.con 
cluf.4..  nu.9.  nouisfimcFran.Mantici 
dcconicifl.vlt.volun.lib.i  i.tit.j.  n.j. 

Scd  hzjdua;  opinioncs  contrariat  di 
ftin6tionis  fi^  dcrc  conciliantur  cx  mcn 
tc  Dofflorum  communitcr,vt  ncgatiua 
proccdat^fi  fimplicitcr  dc  mafculisdi- 
fium  f  uiflct:  Afhrmatiua  vcro,quando 
vltra  mafculinitatis  qualitatc,  pcr  alias 
conic6turas  apparct  teftatorc  mafculis 
confcruandar  familiar  caufa  relinqucrc 
voluifl'c,vt  quiaadiccit  caufam  fiuc  ra- 
tioncm  confcruationis  in  famiiia.ica  dc 
claratRip  d.I.Ccnturio,nu.i6^.&  hac 
dicitcflecocmopi.  Dod.  Parif.  confi. 
66.n.^6.8c  45>.vol.5.Crauct.  conf52« 
nu.^.confi.  1 30.  nu.  4.  Soc.iun.confi. 
78.nu.i  feq.confi.  /4.  nu.y.voi.i. 
Hicr.Manfrcd.  trad.  dc  Attcnt.par.6. 
nu.j.Ioan.Ccphal.conf :?  5  2.num.  82. 
Achil.Pcrfon.tra6l.adipif.  numc.  209. 
Zanch.l.hxrcdcs^^.cum  ita^num.yo^. 
cum  fcq.  ft".  ad  Trebcl.  Francif  Burfat. 
confi.ij.n.^j.  voI.i.Iul.Ciar.d  q.79. 
Marzar.d.q.  20.  Quicquid  iit  ,  mihi 
cquidcmprima  fnia  in  tcrminis  iuris 
cois  vcrior  vidctur,  magisq;  tcftatoris 
voluntati  conucniens,ex  quo.n  f^nii- 
na:  excluduntur,qujcalias  cuin  maicu- 
lis  admittuntur,ncccflc  dl  co$  in  tcfto 
in  quotcftator  di(ponir,vocatos  cflciu 
rc  lidciconiinibfl,qiiainiiis  durum  fo- 
rct  fofcc  cuntr.i  coinmuncm  obtincrc. 

Sccniuia  conicdura  cft, quando  tc- 
ftatorlilios  in  conditionc  politos  gra- 
uauit,quia  tunc  cx  ilio  grauamincccn- 
fcntur  uocati.ita  tcnct  Bar.d.l.Ccntu- 
rio.  q,  t)C  hanc  dicii  clfchodiemagis 
communcm  Socin.iun.conf  1 14.^.28. 
lib.  conf  14  5.fiibn.^6.vcrf.prout 
^rnna  dfct ,  &  pio  h.ic  fentcntia  plu- 
rics  cflciudicatum  rcfert  Papa  dccifi. 
J5>.dcci.  ■  y  4.  &  iftam  opinioncra  fuif 


Cc  canoniratam  confulcndo  pcr  Do- 
dores  Pcrufinos  rcfcrt  Aim.  Crauct. 
confi.ijo.nu.j.lib.i.  &  hancopi.cflc 
veriorcm,humaniorcm,  &  communio 
rcmlatc  dcfcndcnspcrtotum  confi.di 
cit  loan.Ccphal.conf.p^  .lib.i.  &  quod 
rcucra  hodic  haf  c  fit  magis  c5is  opi.af- 
fcritTobiasNonius  confi.ji.n.ip.  & 
magis  cocm  dicitSoc.fcn.conf.249.n. 
5.confi.i  5o.nu.5.vol.i.ubidicit  fcsc 
pcr  ita  confuluifl^c,&  aBar.  non  cflcrc 
ccdcndum,in  quo  fcmpcr  folet  cflc  rc 
ritas.&  hancopi.in  pradicafcruari  co 
fulcndo  &  iudicando  tcftatur  Ang.^.fi. 
inftit.de  pupil  fubftit.&  confuicndo  & 
iudicando  icruari  dicit  Mar.  Mantua 
conf^a.nu. i o.vol. i  .&  quod  Bar.opi- 
nioproccditdciurc,  &  racilius  dctcn- 
diposlit,  quam  contraria  fatctur  Co- 
uar.c.Rainutius,^.  ^ .nu.  j  .&  ita  iudica 
tum  fuiflc  iftis  dicbus  rcfcrt  lul.  Clar. 
d.q.78.&quodhodicfit  magis  com- 
munis  niulris  addui^is  authoritatibus 
comprobat  Dccia.conf.44.n.  ji.vol.  i. 
idcm  firmantomncs  fupra  q.y.pro  af- 
firmatiua  opinioncaddudi,&  nouisfi 
mcFrancif.Mantica d.  tit.  j.num.  2. 

Scd  hzc  quoquc  dubia  rcddinir ,  & 
a  quamplurimis  impugnatur,  vtvix 
qua:  communior  fit  apparcre  posfit  , 
namquc  contrariuin  quod  non  ccnfca 
tur  uocati^quanv-io  grauauerit  tcftator 
pofitosin  conditionc  ,  probaruntcx 
magis  communi  nonnulli  rc-lati  pcr 
Boci.dccif.  1 5  ^.nu.ay.  quidicit  ita  iu 
dicatwm  in  curia  Romana,  Socin.  fcn, 
conn4^.Ccpliai.conf.2  68.n.i9.vol.  a. 
Zanch.d  cum  ita,  Cclf.  Hugo  confi. 
20.nu.  18.  &  fcq.&  hoc  didtum  cxpiora 
tisfimum  &  rcccptisfimum  nuncupat 
S0ar.add  adG0n1c2.nu. 24.  Tomo  I. 
varia.rcfol.cap»  5.  &  idcm  Gomcz.  ibi 
nu.45.1r.ag1s coinmuncm  afl^crit,prio- 
rcm  umcn  fccutus  Roian.  a  Vallccofi. 
j6.nu. i<;.&  7.vcl.j.& Fran.Burf  c6C| 
nu.  lo.magis  communcm  aflcrit,idcny 
firmantplures  aiij  rciatipcr  Noni.d, 

couf. 
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€onfpcrClar.(l.q.79.quictnon  dubi  ^ 
tanduin jdicit;  ^^uin  hzc  contraBar.  fic 
■lagis  cois  opin.  Scd  cauidem  iiixaa- 
xim  diccrc,<juia  quaraplurcs  viri  cxcei 
kwtcs  fupra  rclati  contrariu  dixcrunt, 
6c  CiQe  vidctur  fatis  urgcns  cfTc  conic- 
^ura.  Si  cnim^vt  fupra  diximus_,cx  co 
^uod  in  conditioncpofiti  funtfiiij,  vo 
cati  ccnfcri  dcbcant,cur  nonacccdcn- 
tc  ^auaminc  idmagisj>r«fumcinus, 
▼thdcicommiflfura  abcis  rchdumno 
rcddaturinuiilc. 

Et  hoc  tamcn  cura  modcraminc,  ae 
proccdat  qn  cxprcfsc  pofiti  in  coditio 
Bc  funt crauati.  Sccus  vcro  in  dubio/ 

3U!aab/olutcper  vcrba  rcftituatur,vcl 
cucmat  iniunAiim  cft  grauamc,  vtfi 
tcftator  iuirerit  rcftitucre  h^  rcditatcnv 
Titio,fi  filiusfuMs  (ificlibcris,  vdciu»" 
filij<inefilijsdcccflrerint,namq;  rucvc 
ilifpofitio  tcftacoris  valeat.prarfiimcnJ 
«ium  cft  in  dubiotalc  fideicoinmiirum 
iniundum  cli<.-primo  hxrcdifubdu- 
plici  conditionc,f.fi  ipfc  vcl  eiui  filij  ft 
nc  filijs  dccc(rcrinc,&  ii  filios  rclique- 
''"jj)^;  finefilijs  moriantur.fideicom 
minura  crit  purificatura  dcbcbitnr 
fubftitutis  ,  licet  cius  conditio  cxiltac 
poftmortcmipfiusinftituti.  ita  tcnct 
Bar.d.l.Ccturio,  vlt.q.  tjucm  coitcr  in 
liocfcquunturomncs  ibi  Scribcntcs  , 
vcdicitParif.conf7J,n.6?.&d4.uol! 
2.Mod.Parifjddit.ad  Alcx.confil.  54. 
▼ol.  5  .&  hanc  cocm,  &  indubitata  Do  ' 
fiorum  fcntcntiam  eflc  profitctur  Al- 
Ciat.conf^op.titi.p.li  p.Riminald.Sc- 
niorconf  i^j.nu.r  i.FrancifMantic. 
dcconic<ft.vlt.volunt.li.8.rit.z.nu.i?. 
&hanc  fcntcntiam,  quando  cxprefsc 
funt  grauati  pollti  in  coditionc,  magis 
conformcm  cftcracnti  tcfbtor!$,&  x- 
fluiorcm  dicit  Cbr.d.^j.yS^uerffc^cun 
duscft  cafu$,fcdaddefcendcntcs  rc- 
^  ftringit,EgovcroBart.fnfam  indifttn- 
^   &cfcciuendam  iudico,  fccundum  volu 
S  tatem  tcftatoris,  (jux  fufiicif  ,ctiainfi 
<x  conicduris  colligatur. 


Tertta  caicduri  addtjcitur.qn  tcfta- 
torpofitis  in  condirionc  fcciuKioaut 
tcrrio  fubftituiftct,&  ita  de  fubftituto' 
prouidit  non  tantamin  dcfedii  primi 
inftituti ,  fcd  ctin  dcfcdiioinmum  U.* 
bcrorii,  vidctur.n.  facpius  poncndo  ia 
conditionc  prx<!ilcxi(fc  &  confequcn-  l 
tcrvocaflc.iiavoluit  Anch  confil.  7.^^' 
nu.z.  &cafinam  dicitcffc  fin^ularcna 
laf.conf.i^  1.V0I.2.&  cdcin  c£rc  tcfta- 
turDccconf  io^.nu.i7.vol.i,  i 
Contranum  vcro  plcritjucproba» 
rant,tjuos  rcfcrt  Anco.  G.ibriel.com* 
concluf  conduf  4.h.4.dc  hdcicom.  fle 
hanc  partcm  coitcr  rcceptam  clfc  dicit 
Ruin.conf.120.nu.20  conf.rj8.  voU 
3.&  vciiorcm  idem  dicitconf  i/|.i.co. 
T0I.&  Anch  Jniam  commimitcr  rcpro 
bari  dicic  Ripa  d.l.  Centurio,nu.  16$. 
CardinaL  Alb.in.ibi  inlucubrat.n.a<j. 
dccrcbrion  tcftatur,Rip.in  cof  i.  fub 
tit.dcfubft,AIciat.conf.»9.  nu.j.  vol; 
9.vbialios3dducit,qui  dicunt  cftcphi 
«afiamabomnibus  Dod. rcprobatam, 
&iianc  contririam  fciitcnriam  didt 
communcm  cJlo,  &  fequirur  Rolan.  i  d 
Vaileconfi.5  T  num.9.voIiim,?.  Fran- 
cifcBurfit.conf  i.au.p.vol,  r.  confif. 
jr.nu.  ^i.Iul.CIar.d.c].79,ucrf  quin- 
ta  eft,  diccns  propter  hancconicdura 
non  eflc  a  coinmuni  roccdcndum.Scd 
priorcm  Anchorani  opinioncm  ma- 
|;is  communcm  dicit  GabTicl.d.concl. 
4.nu.r4.&  crcbriori  calculo approba- 
tam  fatcturioan.Ccplial.  confuiya. 
nu.  1 7.&  a  maiori  parte  DbO,  cam  ct 
fc  rcccptam  tcftaturMafaa.conf  ^.nu 
nic.i5.  &  fiibdit  tunc  maxime  ucram 
cflc  quandoin  fc<]ucntibus  gradibus 
vocati  funt,  qni  prxfumuntur  miniis 
dileai,nouifsimc  Francifc.Mantica  li. 
I  i.tic^^.nu.i 

Quarta  conicdura  all(^atur,cinrn- 
doahcnacio  proiiibitacftomnibusdc 
fccndentibus  in  pcrpetuum,cjuia  tunc 
tclbtor  pr^fiiraitur  inrcr  ipfos  dcfccn 
dcnics  Toluiflc  iiiauccrcfidcicommif- 

V      fum  ■ 
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fum,ut  dixi  fuprd  y.&  ica  pofiti  cijin 
conditioncccnfcntur  difpontiu^voca 
ti.&  hxc  cfl  magis  tois  opinio^ut  tcda 
turTibcr.Dccia.conf  ^i.nu.^d.uol.j. 
conf.44mum.47.uol.  j.qacm  rcfert  & 
fcquiturFran.Mmtica  d.tit.^.  nu.14. 

5  Quinta  conic(5hira'cft,  quando  dftc- 
ftatorc  cxprcfTa  ratio ,  quia  vuit  bona 
fua  in  familia  con(cruari,tunc.o.fimiIi 
tcrccnfctur  intcr  mafculus  dc  familia 
rcciprocum  induccrc  fidcicommifsu^ 
confccjucntcr  ct  poiitos  in  condicionc 
acccllarto  uocaHc^de  quo  dixi  fnpra  q. 
5«&  hanc  cflic  cocm  opin.  dicit  Parif 
conf  ( d.numc.i 6.uol.;.&  nouifsimc 
FrancifMantica  d.tit.nu.  i^.&hanc 
conicduram  magis  confcruari  in  alio 
cafu  dicitRip.  d.l.  ccnturio  j  quando 
fciiicct  tcdator  cxdufit  filias  proprias, 

6  n  iilius  inflitutus  dcccdcrct  finc  ma 
iculis,  fubftituit  proximiorcm  dc  fa- 
iTiilia  ,  tunccnimprxfumitur  voluiffc 
bona  confcruari  in  familia,&  fubdit 
quod  in  iudicando  non  rcccdcrct  ab 
hac  coniedura. 

6  Scxta  arfcrtur  conicflura  ,  quando 
politiin  conditioncnonfunt  fuccciru 
ri  ab  intcftato,  quia  tunc  tcilator  ccn- 
fetur  cos  voca/fc  cx  tcilamcnto,ncc  cx- 
dudantur  pcr  fubftiiutum ,  &  hoc  cdc 
Yidctur  dcmente  gloflac  communitcr 
^pprobatxin  d.l.Luc.quz  vult  idco  in 
c6nditionc  pofitos  non  ccnfcri  voca- 
tos  ex  tcftamcto,  quiaab  intcftato  pof 
funtfucccdcrc,  crgo  fi  non  pofsint  fuc 
ccderc,cx  teftamcnto  uocati  ccnfcri  dc 
bcnt,&  liocfalenturomncs  Dofiorcs, 
"vt  tcftatur  Soc.Iun.confil.i  58.  numc. 

7  j.ad  fin.volum.2.  Vcrum  hocciiam 
cafu  procedere  &  vcram  efleopinionc 
gl.in  d.l.Lucius,vt  non  ccnfcantur  vo- 
cati,  licct  non  ftnt  fucccfluriab  intcfta 
to,cum  ciiam  naturalis  filius  fubftitu- 
coscxdudar,  &tamcn  abintcftatono 
fucccdat,dicitCouar.d.c'.Rayn.$.j.nu 
mc.7,  &  communem  cfle  cx  Vinccnt. 
Ilcrcul.&  Ripa  tcftatur .  Scd  Francifc* 


Manticad.tit.^.nu.K^.  fatcttir,  quod 
ipic  hoc  non  aufit  diccrc,cum  pr^didU 
lurifconfulti  magna?  authoritatis  ,  do 
quibusCouarjion  facit  mctioncapcr 
tcaliud  dixerint.puto  hanc  conic^ra 
bcnc  dcfcndi  poffc  infpcda  pr^fumpta 
tcftatoris  voluntatc. 
7  Porro  aducrtcndum  cft  in  his  con- 
icdurts  vtplurimum  verfari  iudids  ar- 
bitrium,vtnot.Mcnoch.dcarbitr.iud« 
quseft.ccnt.2 .lib.x.cafu  i^j.Etquam 
uisquandoquc  conie6turz  fcparatim 
nop  fufficiunt,tamen  fimul  iunda:  cf- 
ficiunt  dtfpofitioncm  (cu  vocationcm 
pofitorum  in  conditioncindubio  ,  vc 
cx  communi  rcfcrt  Francif  Burfat.con 
fil.  i.nu.ii.vol.i .  Hoc  quoque  notan- 
dum,quod  licct  lul.Ctar.  in  his  conie- 
duris  fcmpcr  fc  rcftringat  ad  dcfccn- 
dcntcs^tamcn  inco  fcqucndum  no  cf- 
fc,quia crrorc  labitur,  vt  fatctur  Man- 
ticad.tit.  J.tn  fi.&in  collatcralibus  c5 
ic<5luraeadmittuntur ,  in  dcfccndcnti- 
bus  vcro  Icuiorcs  fufficiunt^&  ita  in'el 
ligcndacommunis  opinio,  quchrmac 
Nonius  d.  conf.  j  i.  quodlcucs  etiam: 
conic&urxfufhdant.  i 

Qpufiio  XV. 

Fiddcommijjiim  defcendentibn  s  reliSlwn  qui 

husdcbemur^nuA. 
Defcendentium  appcUatione  continentur  om 

nes  in  infinitkm  cmufcunque  /exus.ibid, 
Limitiiturquandoreli^um  efi  defcendentibus 

mafculis.nu.i,  ^ 
Qiud  fi  defiendentibns  per  lineam  mafiulina, 

yelfexum  virilem./iu.^,  &  an  fcemina  com 

ptehcndafunn  linca.nu.^. 
^ppeUatione  pefiiritatis  &  genevationis  c3- 

imentur  natiexfcemina.nu»'). 
Defiendentes  inter  fe  an  fuccedant  ordinc  ( 

fiiccefsiHo  perfidei(onmuj]iim.nfi.6>  ^ 

Quarro 
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QVacro,  fi  tcftator  filioinftituto 
^mandauitvel  voluitpoil:  morte 
filij  bonafuaaddcfccdcntcs  cx  eo  pcr- 
uchirc,c|^uibus  rcli^um  ccfcatur  fidci^ 
eommiflum?  Rcfp.  9»  appellatione  dc- 
fccndcntium  contincnturocs  ininfi- 
nitum  cuiufcuhque  gradus  ucl  Ccxus 
fint,&  fiuc  fint  nati  cx  Focmina  yel  ma 
fculo,dicuntur  dcfccndcntcsl.fi.  &  ibi 
pmncsnotat.C.dcfuis  &:legit.ha:rcd. 
ut  tcnct  Bar.&  fcquiitur  omncs  l.Gall. 
^  ctiam  fi  a  parentc.ff.de  lib.  &poilh. 
vt  tcftatur  P^^rif.conr^j.nu.y.  vol.  4. 
&  hoc  ccriifsimum  cfTc  dicit  idcm  Pa- 
rif.conf.88.nu.  t  2.&  fcq.vol.2. 

Scdhoc  tamcn  intcUigitur,nifi  dc  dc- 
fccndcntibus  mafculis  riat  mentio,vtfi 
fideicomiuifTum  rcli^um  fitdefccndc 
tibus  mafculis.  Namque  tuncdcfccn- 
dcntcs  cx  focminis  cxcluduntur.ita  tc- 
net  Bar.&  ibi  magis  cocm  eflcopin.af 
fcrit Socin.Scn.l.Gall.$ .  nunc dc  Ifge, 
.lf.dclib.&  pofth.&fubditabcanocf- 
fc  rcccdcndum,  &  cjuod  ifta  cft  concla 
fio  ccrta  &  ab  omnibus  approbata  di- 
citDecia.conCi  27.nu.  lo.vol.^.  &  <j> 
omncs  tcncnt,dcfccndcntcm  cx  focmi 
nacxdudi  ab  co  gradu  &  lurc  a  quo 
minaipfacxcludituraflcruntMod.  Pa 
rif  in  confuet.  Parif.$.i6.numc,j .  fol. 
X92.&  rcccptifcimamdicit  Ari.  Pinel. 
dcbonis  matcrnis.l.^.nu,  i<?.  nouifsi- 
mcFrancif.^-lantica  dcconicdl.  ult.vo 
lunt  lib.S.tit.  1 1 .nu,7.  Quia  tcftator 
apponcndoiftani  qualitatcm  mafculi- 
niratisccnfctur  confidcraflc  confcrua 
tioncni  fimilia;.  itatradutomncsl.ma 
ximum.C.dc  liber.pritcr.utdicit  Ti- 
bcr.Dcciar  coafi^j.  nu.88.  vol.i  .qux 
non  potcft  ficri  pcr  fccminaSjqu^fuiit 
caput  &  finis  famiUa? ,  &  dcfccndcntcs 
cxfecminis  noufuntin  familia  fcemi- 
iiarum,fcd  patris.&  hoc  cafu ,  quando 
agitur  dc  confcruationc  familiar,  tu- 
tiusproccdcrchanc  condulioncm  di- 
citPmel.d.loco. 

.6cd  quid  ii  fidcicomininum  relidu 


fitdefccndcntibuspcrltneam  malculi- 
nam?  Refp.^  tunc  quoquc  fcjcminf  ex 
mafculis  defccndcntcs  non  comprchc 
■  dctur,&  minus  mafculi  Ccu  focmincdc 
lccndcntcs  cx  fccminis.itatcnct  AIcx, 
Iaf.&  Doc.in  l.Gall.$.nunc  dc  lcgc,  (F. 
dclib.&  pofth.&  ibi  Alciat.nu.20.di- 
cit  coiter  tcneri.hanc  quoquc  cocm  af 
.fcrit  Crot.l.filiusf.^.diui.nu. i    .in  fi. 
ff.de  lcg.j.Sccus  vero  cft,  fi  tcftaior  vo 
cauerit  mafculos  pcr  uirilcm  fcxum  dc 
fccndcntcs,^a  tunc  forminx  cx  raafcu 
lo  admittuotur.ita  cft  glo.ab  omhibus 
approbatad.$.nuncdelcgc,vt  aitCo" 
uar.d.cRainald.in  prin.nu.  1 5 .  Pincl. 
d.l.^.nu.;o.Alciat.cL    uuncdc  lcge» 
licct  contrariu  fcntiat,Franc.Mant.  dc 
conicd.vlt.volunt.lib.8.ca.  i  i.nu.^i. 
4  -Occurrit  alia  qua:ftio :  Ponc.tcflator 
voluit  vtpoft  mortcfilij  bona  fua  per- 
ucniantad  dcfccndcntcs  cx  eo  perli- 
ncam  mafcuUnam,  numqiiid  ctcoprr 
hcndetur  filiadcfunftiiulinca  ?  Rcfp, 
Paul.dcCaftr.m  1  marituSjC.de  pro- 
curat.voluit  non  comprchcndi ,  dum 
loquiturdccmphytcufi,quiaItnca  fcc- 
minina  incipit  ab  ipfa  ,  ideoq;  cxclufis 
dcfiicndcatibus  cx  hnca  focminina  cx« 
cludi  quoquccaput  ciufJcm  liiica:.  & 
fcquiturin  icnninis  Alcx.confil.  5j. 
nu.6.volum.f»,&itacommuniier  tcnc 
ridicit  Crot.  d.$,4iui.  num.  10. in  fi. 
Loazcs  numcr.^7.&  communcm  cfli: 
opinioncm  dicit  Parif.confi.  2  2  .a  u  m. 
44.V0I.J. 

Scd  contrarium  probat  I.i  C  (  nuc 
dc  lcgc,  fiquidcm  melioris  .  iidi 
-tionis  neptis  ex  filio  qv>aiD  ipia.filia., 
quod  abfurdum  vidctur ,  &  hoc  vcrtds 
afleruntMod.Parif.in  add.ad  Alcx.d. 
confi.  5  3  .lib.<>.  hanc  ctiam  opinioncm 
contra  Paul.  vcriorcm  &  a:quiorcm 
vidcn  faltcm ,  qu.nndo  r.on  fuptrfunt 
filij  mafcuh  dtcit  Ari.Pind.I.).  num. 
2  j7.  C.dcbon.  marcrn.  quod  facile  ad« 
«nitto,  &  voluntati  tcftatoris  cooucni 
rc  vidctur. 

V    1  Scias 
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/  Scias  etjCjuod  fi  polVeritati  gcricfatfb 
Jii  vclprogcnicifidcicommHTum  rdi- 
^um  fir,  tunc  ct  dcfccndcntcs  cx  fjmi 
ua  fub  appcllatione  poftcritatis,  gen&' 
rationis  &  progenici  comprehcdi.  ita 
tcnet  Paul.dc  Cafl.l.j.C.dc  condit.in- 
fcrt.&c  cft  cois  opin.  vt  leftatur  Nicol. 
dc  Vbal.trac.de fucc.ab  intcft.fol..ii. 
col.i.qucm rcfcrt  &fcquitur  Didac 
Couar.c.Raynald. in  prin.n. 1 5 .Tiraq. 
dcvtroq;  rctr.^.i.  gl.paiu.i^p.  Arri. 
Pincl.d.l. 5.nu.  ^2.dum rcipondcndo 
adl.j.rf.dciur.  immu.  dicit  reccptiore 
-intciledum  cffc,  quod  proccdat  fpccia 
litcrin  priuilcgio  immunitatis,  quod 
ccnfcturcontFariu  communi  vtilitati . 

6  Porro  aduertendum  cft,  dcfccndetes 
Tocatosi vcl  fubftitutoSj  vocatos  ccfcri 
gradatim  tk  ordinefucccTsiuo  .  ita  te- 
nct  Bar.l.Gall.^.  cjuidam  rcftc,  &  poft 
cum  omncs  ff.de  Iib.&  pofthu.&  dicic 
cocmopin.iaf  ibinu.27.&  quod  inia 
.dican  do  &  confulcndo  ab  ea  non  iit  rc 
-ccdcndnm,&  quod  hoc  omncs  pro  ii>< 
«iabitatotcnent^in  omni  collcdioo  no 
mine,  quodordincfuccefsiuo  vocati 
intcUigantur  ctintcrcos  dicitTiber. 
33cci.conr42.nu.67.voI.  i.Scd  diffi- 
cultas  cft  &  dubitatio  in  hoc.  An  intcr 
fc  vocati  finc  ordine  fucccfsiuo  per  vul 
^arcm  tantum.  An  ctiam  pcr  fidcicom 
jniftariam.  Qua  in  re  diftingucdi  func 
cafiis. 

Aut.n.  tcftatorpoft  mortcfilijvo- 
luit  bona  fua  pcTucnirc  ad  defccndctcs 
ab illoj&  vadcrc  dc  dcfccndente  in  dc- 
fccndentcmjdc  vno  in  aliu,  &  fic  dc  an 
.tiquioreinanticjuiorem,&  pifta  vcr- 
ba  indudliun  cfle  conftat  fideicommif 
fum  &  onus  rcalc  &  perpctuu,&  voca- 
ticcicntur  mafculi  gradatim  &  fucccf- 
iiucp  fidcicommiuum.ita  craduntom 
nes  in  d.I.fi.  C.dc  vcrb.  fig. vt  tcftatur 
Pahf.conf.yi.nu.p  I.&  fetj.vol.^. 

Aut  vero  teftator  fimplicitcr  vo- 
luit  poft  mortcm  filiorum  bona  fiia  p- 
«cnirc  ad  dcfccadc(c$  ^  hoc  cafu  ^uida 


exiftimant,  primos  defircndcntes  qut- 
dem  in  gradu  pcr  fidcicommilTuni  fuc 
cedcre_,fcd  fcquctcs  in  gradu  gradatim 
fiue  ordine  fucccfsionis  admitti  vulga- 
ritcrtra,  &  ita  proximioribus  fcmd  ad 
miisisivlteriores  ppctuo  exdudi .  hui* 
opinionis  author  cft  Cuma.d.I.cu  ica. 
§.in  fidcic.Vcmm  tamcn  cotraria  fcn- 
tencia  vcrior  cft  ^  t|>  imo  dcfccndcntes 
vocaci  ccnfcntur  ordine  fuccclsiuop 
fidcicommiflumj  qn  vocati  func  p  c6- 
pcndiofam ,  vclpcr  verba  imporcantia 
et  fidcicommi^Ium .  ita  tenet  Paul.  dc 
Caft.ind.^.qwidam  rcftc,qucita  Doc. 
coitcr  intclhgunt&  fcquuntur,  vt  te- 
ftatur  Parif.diccs  vcrifsimam  cfleopi- 
nioncm  confi  r  1  .nu.  x8.&  fcqu.vol.;. 
&hanceflc  vcri{simam&  coemopin. 
latifsimc  comprobat  Tibcr.Dcc.  conf. 
l.nu.25  i.voI.r.&  fubdit  no  rcpcrijf- 
fcvllum  contradicentem  in  iftis  tcrmi« 
Jiis,exccpto  Soc.cor.ni  i  j.vol.  i.  idem 
Dcc.confi  jj.nu.ioi.co.vol.  c6£  41. 
nu.90.  hancquoquedicitcocm  opin. 
Galiau.d.^.quidam  re6:c,num.i2.vbi 
in  propoiita  qonc,  anvocati  pcr  nomi 
na  collcdiua  vocati  ccnfcantur  ordine 
fucccfsiuopcr  vulgarcm  tantum,an  ct 
pcr  fideicommiflariam  ipfam,c6dudit 
quod  in  fubftitutionccomodo,c^o 
priorin  ^raduadmittitur  cxfubftitu- 
tionc  poK  inftitutum,ita  ctadmitteiy* 
tut  ali  j.  Contraria  vcro  fnia  proccdit , 
c]n  dcfccndcntcs  funt  vocatipcr  verba 
dircda  denotantia  vulgarcm  ,  vcl  finv- 
pliccm  fubftitutionem,&  ita  cocordat 
Dodc.communitcr  vt  fatcntur  fupradi 
cti  omacSj&  dixi  q.feq. 

Qiuftfo  XVI. 

^ApptUatlo  famUix  cnpltm  pro  agnatione.iKi 
Jn  fideicommiffi/  farniim  reiiSo  an  umncsgifM 

datim  admittantur.nu,i,&  qnalittr  intM 

gatHr.mi.^. 

In  fiUeiidmijffb  primo  admittmtttr  nominati  j 
fojUa  fnroximioresiuff<idH,nH.4-  <T  /ef . 

SoldU 


Llber.§.Fideicominifrum.^  ^  309 


r  COlcnt  fappius  quociiKjfamiliarfidei- 
•-'commiflarelinqui.  Scicndum  autc 
cft ,  <^  quamuis  verbumjfamilia:,varic 
capiatur,  tn  hic  pro  agnationc  accipit, 
n  dixi  fupra$.lcgatum,q.4i .  &  intclli 
gitur  familia  in  dubio  dc  farailia  ipfius 
tcftatoris.non  dc  familia  liarrcdis  gra- 
uati.ita  tradunt  ocs  pcr  illum  tcx.  in  1. 

cumacutifsimi.C.dcfidcic.Bar.l.pcto 
^.fratrc^q. i .fr.delcg.2.&:  in l.fi  cogna 
tis.  nu.2.tf.dcrcbus  dub.qucm  fcquun 
tur  comunitcr  DD.  ut  teftatur  PariC 
conf  i.nu.jp.&fcq.vol.^.  |, 
2    -Scd  qro,quo  illi  defamilia  Ccu  agnatt 
accipicndi  funt,an  ocs  dcfamilia  ^qua 
litcr&  fimul  fint  admittendi?  Rt/p.  <|» 
non,fcdproximiorcs  in  gradu  j  rc/pe- 
fiu  fucccfsionis  &ordinc  fucccfsiuo. 
ita  tcnct gl.d.I.cum ita §.in  fidcic  ff .dc 
leg.i.Bar.d.I.fi  cognatiSj2.q.ft'.  dcrc- 
bus  diib^&  fequutirr  communitcrom- 
ncs  fcribcntcSjVt  tcftatur  Parif  confil. 
5r.nu.i4.vol.2.&  hancdicitcocm  cf- 
icopin.Alcx.confSS.nu.i  a.vol.i.So-  . 
cin.conf  5 1  .nu. 1 1  .vol.4.  Romul.  1.  cu 
filiusfam.^  diui^num.  104.  ft.dc  Icg.  r. 
VilIaI.collcd.com. opin.verb  fidcico- 
mil]um,nu.42.Ema.Soarc2Thcfiu.rc 
<cp.fententiarum,vcrb,familix,  num. 
4f.  Quiafidcicommiirum  rcgulaturfc 
cundum  naturam  fucccfsionisab  inte 
ftato  fccundum  gl.comraunitcr  ap^ro 
batam  d.§.in  fideicommilVojVttclta- 
tur  Parif  d.conf.  ^i.nu.  r  5. 
5    Ethocquoddidumeft,  cartcrosad- 
mitti  ordine  fuccclsiuo  intclligitur,n6 
qiiod  exclufo  priorc  iii  gradu  icqucn- 
tcsadmittantur^&admilfo  priorc  fc- 
qucntcs  cxcludatur,  fcd  ctia  qiiod  prio 
readmilio  iusillis  cxfidcicommiflb  fit 
{aluum,&  cx  co  t^radatim  admitiatur  , 
prioradmiflus  cftedualitcr  ccfeatur 
Kxgatus  dcrcftitucndofcqucntiingra 
«ki.ita  tcnct  Paul  dcCaftr.d.^.infidet 
commilfo ,  cuius  opinioncm  commu* 
3icm  cffc dicit  Parir.confil.r  I.  nu.  28. 
A.'fcqu,maximc^7.yol.5.  &rcccptio^ 


rcm  dicit  Didac.Couar.capjRayn.^.i. 
num.7.cxtradctcftam.&  prad.quxft; 
lib.cap.  j8.num.4,ucrf  primum,&  li- 
cctquidam  concntur  didam  intclfigc 
tiam  PauI.dcCaftr.impugnarc,tamcn 
illorum  fcntctia  procedit&  locum  ha- 
bct,  quando  folum  fada  fuiflct  uuJga- 
ris  fubftitutio,non  autcm  nominc  col- 
lcdiuo  aut  pcr  vcrba  tradum  futuri  tc 
poris  fignificamia,vcl  quarpoflcntin- 
tclligi  iure  fidcicommiUi:ctcnim  vnus 
poftaliumadmittitur.ita  voluitSoc.  I, 
Gall.$.quidam  rcde,ft".dclib.&  pofth, 
&  quodita  dcclarantomncsibi  dicit 
Parif  d.conf  i  i.nu.^o.& reccptiorcm 
dicitfcntcntiam  Didac.  Couar.d.^.2. 
nu.^.&d.cap.jS.  ' 
8    Scias  ctiam,qudd  prardidaconclufio 
qu2E  vult  nroximiorem  in  gradu  admii 
ti.locum  habct,quando  fainifiar  fuit rc 
lidum  fidcicommifl"um  nulla  fad.!  fpc- 
cialidcccrtispcrfonis  mcntionc.  Sc 
cus  (i  tcftator  aliquos  ut  prardilcdos 
ipcciatira  nominaucrit.  Namqucifti 
nominati  dcbciit  fucccdcrccxclufisp^ 
nitusalijs,quibus  prarfcruntur  tanqua 
magis  dilcdi  ab  ipfo  tcftatorc,poft  vc- 
ro  nominatos  omncs  cxtindos  vcnict 
nominccollcdiuo  vocati .  ita  cft  tcxr. 
apcrtus,&  ibi  omncs  tradunt  d.^.in  fi- 
dcicommifl"o,&  tradit  gl  Lfi.C.dc  ucr- 
bor.fig.quam  omncs  fcribcntcs  fcquu 
tur,vtdicit  Parif  conf.z  i  .nu.  id.  uol. 
3.&conf.^8.nu.4p.voI.2. 

5  £t  Jioc  adco  vcrum  cft  ,  vt  fi  cx  duo- 
buspdilcdis  aUcrdcctflcrit,filij  iftius 
pr;Emortni  cum  altcro  nominato  non 
admittantur/cd  altcr  folus  nominatus 
obiincbit/idcicommiflrnm:  ccfctur.ni 
ynus  rogatus  altcri  rcftitucrc.  ita  dicft 
pmncsScribcntcs  hochabcrcpro  raa- 
xinaa.Parifd.conf  j8.nu.49.  vol.  2.& 
dicitcommuncm  cflcopin.Didac.  Co 

uar.prad.qua?ft.Iib.cap.?8.mi.4.vcrf.  - 
d.conftat. 

6  Itcm  dcclaracur  praidi^a  concJufio, 
vtproximiorcsnullisfpccialitcrnorai, 

V    5  naiis 


gio,:.  MJchael  Is  Crafsi  Sent^nciarum 


jiati$prafferantnr,{ed  ita  vr  ncpos  cu 
patruis  fucccdat.itagl.d.^.in  fideicom 
mi(To  in  terminis  loquitur ,  vt  dixi  q. 
1 1.&  fatcturTiracj.  dc  iurc  primogc- 
nit  cj.^o.nu.T  pr. 

Scd  iuxtaprardifla  occurrit  trita& 
Tulgata  qujtftiio,  (»  primogenitus  dc  fa 
milia  vcl  agnationcad  fidcicommifsu 
vocetur,nunquid  ncpos  cx  primogc- 
nito  pntruo,an  vcro  fcatcr  primogcni 
ti  pr3efcratur?Rcfp.  Ma*»na  olim  fuit 
£c  hodiccft  difccptatio  ftantcdifpofi- 
tionc  ftatuti  vcl  confuctudinis,vt  dixt 
infra^  fucccslio  ab  inteftato.Scd  c^uo 
ftd  'difpofitioncm  tcftatoris  vocantis 
cx  fidcicommiffo  ,  magis  communis 
cft  rcfolutio,  quodfilius  primo^eniri 
pracmortui  cxcludat  patruum  ,fiibin- 
iratq;  filius  in  locum  patris  iurc  pri- 
mogcniti.ita  fcntit  Bar.d.  Auth.  poft 
£ratrcs,C.dclcg.hcrcd.&  communcm 
clfc opinioncm  dicit  Soc.iun.confi. j . 
nu.io.vol.^.fubdcns  fcmpcr  hoc  cafu 
rccipiendam  ^clTc  magis  communcm 
dicit  Alci.parerg.Ii. 8.C.  1 5 .  Didac.Co 
tia.praft.quxft.c.jS.nu.^.vcrf  m  & 
hoc  verius  &  rcccptius  cffc  dicit  Hicr. 
Cab.cof  io7.n.  f.&  7.  nouisfimcFra, 
Mat.dc  c6ic6t.vlt.volu.li.  8. ti.io.n. 9. 
7     Porro  fcias  ctiam,quod  fi  tcftator  p 
fidcicommiffum  vocaucrit  duos  anti- 
<|uiorcs  dc  domo,tuc  quoq;  illis  admif 
lis  non  cxpirarcfidcicommiffum  jfed 
fcqucntcs  in  gradu  admitti  cx  vcrisfi- 
mili  mcntc  tcftatoris,c]uoniam  prarfu 
miturcx  co  voluiffc  confcruarc  fami- 
liamjquod  ficri  non  polTct ,  fi  ordinc 
fucccsiiuoad  alios  non  extcndcrctur, 
ita  confuluit  Anchor.conf  Z7.&  cius 
doftrinam  communiter  approbatam 
ciTc  tcftaturT1bcr.Decia.conf.41.nu. 
(Jj.vol.i.quafcmpcrintclligc  qn  tcfta 
tor  rcfpcxit  confcruationem  familiar. 
t  .  Hmcii  tcftator  vocauit  proximio- 
res  agnatos  mafculos  dc  domo  &  pa- 
rentcb,propriasq;  filias  &  aliis  dc- 
fccndcntvs  omncs  cxciufitj  agnatos 


mafcuIo$ordintfuccc$fiifd"J)tf  Ifi^c?-  ' 
commiffum  vocnffc  ccnfetuf,quoiTil 
tunc  fatis  apparct,quod  id  fcccrit  gra 
tia  confcruandi  bona  fiia  in  agnatio» 
ne.itattadit  Dcc.I.i.C  depad  &hai 
cftc  communcm  opi.dicitCur.iun.c6 
fil.i  r  j.nu. v&  itaconfultum  fiiiflc  p 
multos  cclcbcrrimos  lurifconfiltos,* 
&  itafuiifc  iudicatum  fcntcntiqmquc 
pcr  illuftrisfimum  confilium  Vcnciu 
fuiftc  confirmatumdicit  idem  Cur.d. 
I.i.hanc  quoquc  communcm  afTcril: 
lo  Ccpha  confi.  i  j^.nu.i  ?.&  fcq.fub 
ditquc  hoc  cxpcditum  &  indubitaium 
cflc,quod  quando  m.ifculi  difpofitiuc 
vocantur,  tunc  mafcidoru  mcntio 
uorcagnationis  intcUigitur  f.i<5ta  ,  & 
(ic  omninofidcicoramifsum  vidciur 
induccrcin  familia. 

XVI. 

conceptipofl  moitem  tejiatoris  adnut^ 
tantur  ad  fideicmmijfnm.  » 

QVacroitcm,ccrtnm  cft  in  fidcico 
miflb  familiar  rclifto  vocari  co5 
qui  fucrut  tcmporc  mortis  tcftatoris, 
nunquid  ctiam  comprchendantur  c6 
ccpti  &  nati  poft  mortera  teftatoris  ? 
Rcfp.quiftio  hxc  valdc  controucr{i 
cft,&  alij  alitcr  fentiunt,communitcr 
tamcn  rcccpta  cft  diftinftio:  aut  loqur 
mur  in  fideicommiflo  purerclid:o,  & 
tunc  vo:anturillitantum,qui  fucrunt 
tcmporc  mortis  tcftatoris,quippc  qui* 
propricignaii  funt&  defamilia.ita  p 
ccdit  &  coitcr  intciligitur  rcx.d.l  cuut 
ita,$.in  fidcicommiflo,  vt  fatentur  ibi 
plcriq;  ocs,  <j,a  ccriisfimu  cft  deiurc, 
quod  in  fucccsfionibus  q purcadmit- 
tuntur  infpicimus  tps  quo  cucnit  ca- 
fus  fucccdcndi,  ita  quod  illac  pcrfonae 
tantumadmittantur,qcoipc  rcperiu 
tur  natar,id  cft  tpc  quo  moritur  illc,dc 
cuius  fucccsfionc  agitur  .Nonautad-.» 

mit- 


Libcr.  §.FidejcommllTum/ 


iriJttunturillar^^-poftca  nafcutur,  fiue 
ab  intcftato  liuccx  tcfto  fuccedatur. 

Aut  loquimur  in  fidcicommiflb  c6 
ditionaIi,&  licct  no  dcfunt  qui  ctia  nc 
gantinfidcicommiffo  coditionali  aut 
aiiaspcndctecx  inccrtocucntu  admit- 
ti  conccptos  poft  mortcm  tcftatoris, 
tamcn  magis  obtinuitcontrarium  ftn 
ticntium  opinio,qua  tcnct  Io.And.ad 
Spccu.Rubr.de  tcfbm.quamopi.dicic 
xnaciscocm  cflc  Rube.conf  28.C0I.8. 
polt  mcdium,MandcI.  dc  Alb.  confi. 
lo6.pertotum  conf  &  maximcn.  ij, 
lo.Ccphal.conf  2c52.n.i4.Quiahoc^ 
cxpcdito  habcri  dcbct,  quod  cu  agitur 
de  fucccdcndocx  difpofitionc  condi- 
tionalijij  tantum  dcbcnt  admitti ,  qui 
t^c  coudition  is  eucnicntis  rcpcriiitur 
nati.Et  hoc  gcncralccft,  cj>  dcbcat  in- 
Ipici  tcmpus  quo  dics  fidcicommisfi 
ccdit,f.:n  propolitopcrfonaru  nataru 
vd  non  natarum  .  &  idcm  Alban. 
d.conf  n.i  5  .dicit  quod  licct  Soc.conf. 
5i.vol.4.concturdoccrc,quod  li  tcfta 
torvocauit  dcfccdcntcs  in  infinitu,auc 
aliasjjfonasmultoru  graduu,  quar  n5 
pofl"unt  cflc  nata:  fimul  codc  t|>c,tunc 
dcbcantadmitti.ctquxnafcunrurpo- 
ftca  cx  vcrifimilimcntctcftatoris,  in 
pcnculofi  cft  ci us  Aiia,&  contra  cum 
in  cftcdu  cois  opi.idq;adductis  autho 
ritatibus  latc  coprobat  ,  &  ita  intclligi 
tur,quod  Doc.coitcr  volunt,qn  tcfta- 
tor  digrcditurad  muhos  gradus,quod 
tali  cafu  tcftator  non  folii  ccnfctur  vo- 
caflc  illos,  qui rcpcriuntur  nati  co  ipe 
quo  moritur  tcftator,  fcd  ctia  jllos  qui 
poftcaqncunqucnafcuntur,proccdic 
enim  dummodo  rcpcriantur  ucl  concc 
pti  tcmporc  cucnicntis  conditionis. 

Quxjlio  XVIII. 

In  {lielcomrntffo  famditereliclot  an  attenda 
tw  perfona  tfflatoris  -pel  haredisgrauati.  n.  1 . 
Aft  imbis  te/latoris  &  conie6luris  coliijf^ititr, 
Mnperfonagiauati  aitendenda  fu»nii, 


Di/iingnkntur  tamen plwetc^s  n.^,4.et  y. 

Dldumcftin  fidcicoramiflo  fami- 
I ix  rclido  proximiorcm  admitti , 
I  icdquarro,An  confidcrari  dcbcat  pro 
ximitas  refjicdu  tcftatoris.an  ucro  ip- 
fius grauati:ponc.n.quod  habcbat  plu 
fcsagnatos,&:  vni  nominatim  rcUquit, 
&c  co  mortuo,  voluitreftituifamilia:? 
Rcfp.  Articulus  cft  frcquentisfiraus  8c 
vtiUsfimus  ncc  minus  dubitabilis,funt 
cnim  quidam  cxiftimantcs  proximita- 
tem  confidcrari  cx  pcrfona  iphus  tcftji 
toris,cuius  fucccsfio  cft,  cum  pcr  fidci 
commifllim  fucccdatur  tcftatori  no  hg 
redi,vt  dixi  infra.ita  tcnct  Bald.d.I.  cu 
ita,$.in  fideic6miflb,&  plurcs  alijquos 
refcrt  &  fcquitur.hanc  firmans  cflcco 
muniorcmopinioncra,&  vcriorcm  lo. 
Dilcd.dc  aric  tcftan.tit.  5  .c.  zi.n.  j  .To 
bias  Nonius  c0nfi.7d.nu.jj.  quiallc- 
gatlaf  confi.ii;.Ub.2.conn  1 59,Iib. 
4.&contrariam  opinioncin  crroncam, 
&  contra  omncs  circ  ncc  rccipicndam 
dixit  quidam  Fcr.  dcThicnc ,  vt  rcfcrc 
Soc.iun.I.hxrcdcs,^  cumita,nu.67  ft". 
ad  Trcbcl.vcriorcm  &  rcccptiorem  di- 
cit  Alcd  $  ifideic6miflc),n.7.&in  cof. 
io_j.n.7.&  S.voI.p.Couar.prad.q.lib, 
cap.  j  8 .  n u .  j .  magi s  com m u n cm  dicit 
Hicr.Gabriel.conf.85.n. 1 1 .&  conf  i, 
$.7.nouisfimcMantica  d.tit.  i  z.n.jr. 

Contrarium  ucr6,quod  imoattcn- 
datur  proximiras  grauati  non  grauatis 
voluit  Soc.fcn.I.  li  cognatis,  tt.  dc  rcb. 
dub.&  haccflcmagis  c6cm  opi.  rcfcrt 
Soc.iun.confi.2  49.Iib.i.firmanshanc 
cflcmcram  vcritaicm,conf.i  2  6.Ub.  3, 
qucm  rcfcrt  luI.CIar.^.  tcftamcntum, 
q.76.circafi.vcrf  fcd  hicocccurit  pul- 
cnraqu«ftio,inquicns  contrariam  (ibi 
nunquam  placuifle  ,  tamcn  proptcr 
authoritatcm  tcncntiuin  illam  non 
audcbat  fc  firmarc,tandcm  iiiucuiflc 
Socin.Vndc  cum  hxcopinioiic  verior 
&communis  ,  dicit  confulcndo,  aut 
iudicando  nuilo  modo  cflc  ab  ca  rc" 
ccdcndum  ,  idcm  firmat  Socin-  in  d,\, 
V     4  hjrcdcs. 
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haprcdcJ,$.cum  ita,nu.tf7.&  hac  cffc  rc 
ccptifsimam  opinioncm  cnuciat  Fcr- 
iwnd.VaffiMi.dc  fucccf.crcat.$.27.nu. 
4.cum  multis  fcq.hanc  dicit  c]uoq;  c6- 
muncmjd  cjua  in  iudicado  non  fit  rccc 
dcndumTib.Dccia  conf  loo.nu.  u, 
uol.j.magis  cocm  confifj.nu.^^.vol. 
2.&rcccptiusapud  rcccntiorcs  cnun- 
ciat  Alciat.fibi  non  conf^ans  I.pronun 
ciatio,vcrb.agnatoru,dcvcrb.(ig.Mar 
2ar.cpit.dcfidcic.c|.j5.fubditq;  ita  iu- 
dtcatum  fuilVc  in  Rota  florcntina  ,  & 
hanc  cflcmagis  cocm  fc^m  Tiraq.  dc 
rctra(fc.Ug^.i  r .gl. r.nu.zo.rcfcrt  Hcr* 
nand.Vali^ui.h.  5  .dc  fucccf.progrcf.  §. 
26.nu.i  I.&  aitcam  cfTc vcriorcm. Si- 
cut.n.in  rcHquis  fucccfsionibus  ab  in- 
tcftato  proNimitas  infpicitur  rcfpcdku 
ilUus.aquoimmcdiatchjrcditasvcnir, 
ita  &  in  hac  fpccic  cx  mcntc  tcflatoris 
tuillcvidctur^qfuitnoniam  fuam  pcr 
fonam  rc(piccrc,quam  omncm  poftcri 
tatcm,cicj;  &  cognationi  c6fulcrc,qua 
ronccnim  pracdilcxit  inftitutum,  cadc 
ratione  vidctur  ctiain  prardilcxiffcciuf 
dcm  grauati  poftcritatcm, 

Q£id  diccndum?  Aducrtc  quamuis 
DD.varicloquantur:  tn  non  adco  con 
trarij  funr,  fcd  loquutur  m  diucrfis  tcr 
minis,maximc  confulcntcs  fccundu  oc 
currcntium  cafuum  diucrfitatcm,fupcr 
quibus  coiifulucrunt.  £t  omncs  tcncn 
tcs  attcndi  pcrfonam  gr.iuati  loquiitur 
in  cafu  fpcciali,quando.f  vcrba  tcftato 
ris  id  oftcndunt,in  dubio  aut  ocs  fatc- 
tur,quod  fcmpcr  attcndirur  pcrfona  tc 
ftatoris,vt  qui  ci  cft  proximior  admit- 
ratur,  m.iximc  qn  ccflat  raiio  fupradi- 
fta,qua  omncs  inoucntur ,  vttcftatur 
Tibcr.Dccia.cof.p.nu.  1 9.  vol.  2 .  vnde 
poftunt  conlidcrari  &  diftingui  cafus^ 
fccundum  occurrcntiam  fa^ti . 
i  Primus,quandodiucrfa:funt  famili^ 
tcftatoris  &  grauati ,  &  tcftator  voca- 
nit  agnatos  fuo5,vcl  illos  dcfamdia 
fua,&  dubitaturanitellexeriidc  agna- 
tionc  &  familia  fua^  f.  tcftatorts  vcl  fa- 


milia  grauati ,  &  tunC  cois  cft  opinto 
dctcftatoris  familia  in  dubio  intclligi, 
quia  magis  fua  quam  aUcnam  pr^fumi 
turdiligcrc,vtdixiq.  id.inprinc.  Ti- 
bcr.Dccia.conf  2<5.nu.75.vol.2. 

3  Sccundus  cafus  ,quando  tcftator  cx- 
prcfsc  vocauit  proximiorcs  fuos ,  qui« 
tunc  attcnditur  proximitas  tcftatoris 
no  grauaii,ctiamfi  non  ftt  di(5tu  mcis, 
quoniam  apparct  tcftatorcm  pracdilc- 
xiflc  fuos  proximiorcs  no  grauati,  ^  fi- 
bi  no  funt  proximiorcs.ita  tcnct  Bar.l. 
pcio.$.fratrc.  ft.dclcg.2.  &  hanc  dicit 
cfl^ecocm  opin.Francif  Rip.l.Hliusf.  §, 
diui,nu.ji.ff.dclcg.i.  Lonzcs  n.  20J. 
Fabia.Acaromb.  d.l.harrcdcs,  $.cu  ita, 
nu.^i.communem  &  cxpcditam  dicit 
laf  conf.2  rs.uol.2.Rubc.cl.$.  &quid 
ii  t.antum.Tibcr.Dccia.  conf  74.  num. 

5  ^  .vol. 5  .vbi  dicit  contrarium  aflcrcn- 
tcs  communitcr  rcprobari.  * 

4  Tcrtiuscafus,quando  non  funt  voca 
ti  pro.\imiorcs,ncquc  ilU  dc  familia  fua 
vcl  domo  fuain  gcncrc,  &  no  dubtum 
cft,  an  dc  fna  vcl  grauati  fcnfcritfami- 
lia,cj.auiia  utrifq;  cft  tamiUa,  &  tm  uo- 
catifunt  collcctiuo nojcfilij  &dcfccii 
dcntcs  fui  vcl  cxprcfsc  tcftatoris  ,  tnnc 
.n.attcdcdacft  proximitas  grauati,nd 
tcftatoris,in  his  tcrminisloquuturom 
ncs  qui  adducutur  pro  ifta  partcvt  tc- 
ftaturTibcr.Dccia.d.conf  2d.  nu.75, 
diccns  hanc  opinioncm  cflc  ucrifsimi 

6  itaindubitate  tcncndum  cflc. 

^  Quartus  cafus,  quando  tcftator  non 
vocauitdcfccndcntcs  fuos,fcd  dcfccn- 
dcntcs  hf rcdum  fuorum,&  tunc  quo- 
niam  cxprcfsc  rcfpcxit  ad  dcfcendcn- 
tes  cx  ip(is  ha:rcdibus,clarum  cft  quod 
attcndatur  pcrfona  grauati,non  tcfta- 
toris,&  hoc  non  habct  dubiura^  ut  fa- 
tctur  idem  Dccia.d.  confil.25.nu.75. 
Idcm  fi  rcUquit  tcftaior  proximiori- 
bus  fuis  dc  ha:redibus  in  h^rcdes.ita  te 
nct  Socin.Iun.c6ri2p.n.28.uol.i.& 
J10C  fundamcntum  vcrcindubitatum 
dicic  Tibv.Dccia.cof.ioo.n.i  5.vol.^ 

Quarftio 


ft£.{ber.§,Fldeicomrniirum.  jiji^ 


Jnfidnconmii/fo  familiiereiiSIo  adque  -pfq^ 
gradum  fnccejfio  extcfjdatur.  diflingHitur  in 
ter  {}rohibitioMcm  alienationis  extra  famiHa 
&  fimplex  fideicommi/fum.nu.  i.2.&  feq. 

1  VcBroitem^ad  qiicmurcjuc  gradd 
^^-^fuiccsrio  fidcicommisfi,qd  tami- 
lix  rclidum  cftj  cxtcndatur  ?  Rcfp.in 
huius  articuli  refolutionc  diftingucn- 
dum  cft  intcr  prohibitioncmalicnatio 
nis  cxtra  familiamj&  fimplcx  fidcicom 
minum  familix  rdi^um,  Circa  primu 
confidcrandu  cft  aliam  cflc  rcalcm  pro 
liibitionc,pcr  quaonus  ipfisrcbusim 
ponitur^r|uod  ad  quofcunq;  trafit^  alia 
pcrfonalcm  camq;  fili js  faftam  ad  nc- 
poics  non  cxtcdi,vt  voluit  Bar.d.^.  di- 
uijq.p.quecoitcr  Doftorcs  fccjuutur, 
vt  fatetur  Dida.Cou.variar.Rcfol.  lib. 
^.0.5.^.4.  &c  dixi  fupra  q.  5.  Qupd  tn 
intclligitur  nifi  adicfta  fit  ratio  gcncra 
JiSjVt  cadem  bona  pcrpctuo  in  familia 
pcrmancant,quo  cafu  pcrindc  c  ac  fi  fa 
^adVct  rcalis  prohibitio,vt  dixi  s  q.  5. 

2  Hocprjcmiftb  diccndum  eft  prohi- 
bitionem  ficfadam  familia  vel  harrcdi 
buscxtra  familiam,  vt  pcrpctuo  bona 
mancant  in  familia  ,  non  durarc  vltra 
.quartum  gradum,  fcu  gcntrationc.  iu 
trfttcx.vcrfi.nosicitur,autli.dc  rcllit.fi 
dcicom.  &  ha:c  cft  concors  omniCi  fc-n 
tcntia.hanc  cocm  d  icit  opi.Iaf  d.§.  dl- 

I  o.Io,  DUc(ft.  dc  art.  teftand.tit, 
S.caut.  i.vt  tcftatur  Didac.Couar.d.lo 
co,vcrf.fccundum.Sccus  vcro,  fi  tcfta- 
torprohibuit  alicnationcm  hzrcdibus 
ca  rationc,cjuod  voluit  bona  perpctuo 
pcruenirc  ad  fuos  dcfccndcntcs,aut  po 
jlcros,quoniam  tunc  cx  voluntatc  to- 
ftatoiis  vltra  quartum  gradum  cxicndi 
tur,&  in  infiniium  propter  vim  voca- 
^  buli.quiadcfccniium  nomcad  omncs 
infinitu  cxtcnditurju  tcnct  lacob. 


de  Bcluif.d.Auth.dc  rcfti.fidcicom.&; 
cocm  dicit  c{fc  opi.  procul  dubio  Di-j 
dac.Cou.d.c.5.n.4.vcrfi.fccundum,& 
quodomncs  ita  tcncnt  quotquotlcgo 
rit  dicnt  Modcr.Parif  addi.Alcx.conf. 
^d.lit.G.vol.i.fnbdit  incocmhacom» 
nium  Dodorum  fniam  falfisfimam  cC* 
fc,&  contra  tcx.d;Auth.dcrcftit.fidci 
com.&  ita  coitcr  Dod.tranfirc  indif 
fcrcntcr  dicit  Romul.d.$.diui,&  quod 
ita  crcbrius  fi^ntiiint  Doftorcs  dicit 
Ccphal.confi.  j  86.nu.  i  p.&  malc  con» 
fuluiffc  ibid.  Alcx.Francif.  Manticadc 
conicd.vItim.volunt.lib.8.tit.2.n.  2!« 
qui  dubius  tn  non  tcmcre  a  coi  Do<5)[0 
rum  intcrprctationc  vfu  rcccpta  recc- 
dcndu  patat:Quicquid  fit  omncs  Doc, 
qui  cocm  hanc  traditioncm  fcquuntur 
in  hoc  conucniunt,fi  ex  conicfturis  c5 
ftarc  posfit  tcftatorc  voluiffc  prohibi- 
tionc  pcrpetua  cffc,Impcrat.c6ftitutio 
ni  loc{in6cflc,quzfmavti  faucs  tcfta 
toris  volutati  in  dubio,quoniaImper, 
cxprcflcnon  prohibct,imo  vid;*tur  fe»- 
&ati  tcftatoris  uoluniatcui  rccipicnda, 

Hinc  tradunt  confilium  Doft.  vt 
poft  prohibitioncm,agn.iti  dc  familia 
fubftituantur  hac  claufula.idic6a  ,it» 
vtbonafempcr  &continucin  familia 
rcmancant,  &  nunquam  proprictas 
vcl  poflcslio  cxnominc&  gcncrc  ip- 
dus  tcftatorisin  alium  transkraiur^ 
&  alicnariposfintbona  dircdo  ,  vcl 
vtihtcr  ,  &  bona  pcrpctuoin  familia 
rctincantur  intcgra  fine  aliqua  dcira- 
dationc  Trcbcllianicjt ,  ucl  ctiam  lc- 
gitimsE  ad  ccrtum  tcmpu  s  ,  quia  pro-. 
/ptcrprargnantcsiliasclaufulas  &  gemt 
natas  prohibitioncs  cxprcflc  conftat 
dc  manifcfta  teftatoris  voIuntatc,ita  vt 
nullo  mudo  bona  dc  familia  nc  mome 
to  quidcm  cxirc  posfint.ita  tradit  Dcc. 
conf  44I.&  ijihxcopinio  communi^ 
tcrapprobaturaflcrit  loan.  Dilc^.  do 
art.tclbn.tit.S.cap.2.nuni.4. 

Scamdo  cafu  in  fidcicommiflb  pu« 
rc ,  &  fimpliciicr  rcU^,  vcra  &  com-; 

oiuois 


314    Michaelis  CrasfT  Sententiarum 


iiittnis  cft  conclufio  fidcitommifrura  » 
tcftstorcfamiIi«,propinquis  vd  coA-. 
tangumcis  rtliftum^vt  Jcfcratur  proxi 
miori  mafculo  gradaiim  iniclligcndo 
proximioribus  in  tra  10.  gradu  rcfpc 
fucccsiionis  cic  iurcciutli  ^  non  de 
vltcrioribus.ita  tcnct  Anchor,  cof.p^. 
&  cfl  cois opi.vt  tcftatur  Dida.Couar. 
varia  Rcfol  lib.^  .c.  5  .nu.^.vcrf.  5  .cjui 
nis  ipfc  contrarium  dczc]uitatc  dcfcn- 
di  pollc  cxiftimct4&  nouisfimc  Fracif. 
Mant.dc  conic^.vltim.volunt.lib.  S. 
tit.i  z.nu.^S.dum  dicit  acoi  Dod.in 
tcrprctationcnon  cffc  rcccdcndum,& 
hoc  vltimumdicit  clarumcflc  lo.Cc- 
phal.d.conf.  ^  86.n.2  ^.Qtiia  fucccsfio 
in  fidcicomisfis rcgulaturTccudu  ordi 
ncfucccsfionis  ab  intcftato,  vts  dixi» 
^  '  Qujnimo  fi  conftct  cx  conic6urisdc 
tcftatoris  voluntatcfidcicomifTum  vl- 
tra  dccimu  gradu  cxtcdit,  vt  quia  tcfta 
tor  fo  non  rcftrinxit  ad  gradus,  fcd  vo 
luicpcrpctuum  cflc,vtbona  in  familia 
&agnationcconfcruarcntur,  &  tranli 
rcnt  de  hzrcdcm  hzrcdcm  in  infinitu. 
ita  tcnct  omncs  in  d.$.in  fidcicommif 
(b,vt  tcftatur  Panf.confi.ji.n.^i.vol. 
^.Ccphal.cocfd.^S^S.nu.zi. 

^      Q^ujjtio  XX. 

S    MH  ^  n^i^ 

TideicontmiJJa  concipi  pojjimt  furtmdim, 
yclfub  conditione^nu,  i  .quandoin  dicm^  n. 
1  ,&  an  in  tetr.pus  certc  ftatis  conceptum 
fdeicommijfurn  dtcatur  purnm  vet  conditio 
nale  ibi  nu.^  .V"  ^.dijlin^uitur. 

Sub  conditione  quando  condpiatur,  &  quan 
do  di€i  Jideicommilji  ted>xtynu.%. 

Dldiim  cft  dc  pcrfonis  cjuatgraua- 
riposflnt,&:  vocatar ccnfcantur,& 
<}uoordinc  fucccdatur. 

Scias  nunc  prartcrca  ,  quod  fidci- 
commifla  liunt  quandoq;  purc,  quan 
doquc  in  dicm  ,  aliquandoctiam  fub 
I  coiiditionc.  Purc  fiunt  ^  quando  dics 
udcondicio  non  .ipponitur,  vidclicct 
^fiiium  infULU0j&  rogo  ut  hzrcditatc 


mca  rcftltuat  Scmpronio)hoccafu  di- 
citur  piiru  &  fimplcx  fidcicommifsu, 
ita  quod  mortuo  tcftatorc  ilico  ccdac 
dics  rcfiitucndz  hxrcditatis.ita  cft  gl. 
l.vnica,vcrb.dcrclidis,C.  dc  his  qui  an ' 
tcapcrtastab.quam  coitcr  approbati 
dicit  Andrcas  Gcil.obfcr.lib.2 .  c.  i  ^  2 . 
itavt  fi  fiibftitutus  dcccdat  antcquani 
hxrcs  ci  rcftitucrcc,talc  fidcicommifsCi 
tranfmittatur  adha»rcdcs  fidcicomraif 
(arij,vt  dixi  iiifra  q.Quomodo  expircc 
fideicommiflum. 

2  In  dicm  dicitur,  qn  hircs  grauatuf 
rcftitucre  poft  ccrtum  tcmpus,vt  dccc 
annos  ud  intcr,fcd  in  dubium  rcuoca 
tur  fi  fidcicommiflum  ficin  tcmpusccr 
tar  aitatis  rcU^im,an  fir  purum  vcl  c6 
ditionalc?Rcfp.in  hac  quzftione  ciuidi 
cafus  funtdiftingucndi.Primuscft,qn 
tcmpus  ccrtar  artatisadic^um  cft  fub- 
ftantiarfiuc  totidifpofitioni,vtfi  tcfta 
torgrauauithxrcdcm  rcftitucrcharrc- 
dicatcm  alij  qn  ad  ccrtam  ^tatcm  ncruc 
ncrit,&  tunc  fidcicommiiUim  clc  con 
diiionalc.tex. l.fi  cui,$.hocaute,  ft.  dc 
lcg.  1  .ibi  glor&  Do(ft.c6itcr  fcqiiutur, 
vt  tcftaturGomc.variar.  rcfoIu.Tom, 
i.cap.5.n.2  6.Q^iod  tamcintclligicur, 
quaudo  illud  tcmpus  ccrcarztatis  fuic 
appofitum  ipfi  fidcicommiflario,feciis 
ii  hsrcdi  grauato^quia  tunc  fiddcom- 
miflum  cft  in  dicm,idcoq;  hoc  cafirnn 
tctcmpus  mortuo  fidcicommilfario , 
ucl  hzrcdc  tranfmitticur,  uc  dixi  infra. 

3  Idcm  eft/i  tcmpusccrcaeartatis  adie- 
<5lum  fuitgratia  ipfius  fiJclcommifla- 
rij,ut  quiafiliusminor^  tota  harrcdi 
us  rdinquitur.iia  notat  glof.&  fcqui- 
turBar.&communircr  Dodtl.exhis, 
ft.quando  dics  lcgat.ccd.ut  tcftacur  idc 
Gcmez.  ci.cap.  ^.num.ttf. 

4  •  Sccunduscafuscft,quando  ccmpus 
cercarzcacis  adijcicur  prxftacioni  iiuc 
cxccucioni,&  cunc  no  eft  condiiiona- 
le,fcdin  diem,itanot.d.gIo.&  fiquitur 
ibiBar.Cf  tcri(];communiccr  d.l.cx  his 
vc  idemGomcz.fatccur. 

Nota 


r  Liber.^.FideicommilTum,,  ^315- 


Nota  tamcn,  quod  pridifli  diftih- 
•^io  proccdit^quando  tepus  certar  eta- 
tisapponicur  perdidioncm  principali 
tertcmpus  dcnotantcm  ,  vtcft  dictio, 
cum,vcl  quando  :  fccus  (i  per  didione 
Tquar  principalxtcr  conditioncm  rignifl 
cat,vt,fi,vcl  tcmpusmortis,  quiatunc 
fiuc  dirpolitioni,  fiuccxccutioni  appo 
natur,conditionalc  cft  fidcicomifTum. 
iia  tcnct  glo.l.  SciusSacurninus.ff.  ad 
•Trcbcl.&  fcquuntur  Dodo.  commu- 
■rtitcr»vt  Gomc.  d.Ioco  t cft.itur. 

5  i  Sub  conditioncfitjqiiando  in  futuru 
cticnium  fufpenditur,^  hocfrcqucn- 
ter  fub  illa  condiiione  fi  finc  libcris  dc 
ccf fcrit ,  vcl  poft  mortcm ,  qui  duo  ca- 
fusomnino  arquiparatur,vt  dixifupra 
§.lcgatum,q  4J.&  in  tali  fidcicomiflb 
tonditionali  non  ccdit  dics,nifi  aduc- 
Jhicntc  conditione.ita  cft  glo.commu- 
tiitcr  appi  obata  I.vnica,vcrb.dcrcliftis 
C.dc  iiis,qui  antcapcr.  tabu.  commu- 
ncm  dicit  Parif.conlil.  jo.nu.  67.V0- 
lutn.2.  AndrcasGcyl  libr.a.obfcrua. 
cap.i  j  3.  nu.i. 

6  Scd  qua:ro,quid  fi  tcftatorgrauauif 
harrcdcm  rcftitucre  hxrcditatem  cum 
voluent,  an  valcbitfidcicommiirum  ? 
Rcfpond.  quddfic  :  intclligitur  cnim 
grauatus  poft  mortcm  prajcifc  rcftituc 
rc.  tcx.l.  vxori,$.Scfuola,  ft" ad  Trcb. 
ibi  glo.  &  fcquiturBart.&  communi- 
tcr  Dodtorcs,  vt  tdtaturGomcz.  d.  c 
5.nume.  17.  faciunt  qua:  dixi  fiipra^. 
legatum^  nu.7. 

Qtupo  XXI. 

Quando  in  conditione  dicitur  fme  hitredihus  an 

idem  fit  fi  dicaturfine  filifs.  nu,  i . 
tAn  condttio  tacita  fubintelligatur  in  fidefcom 

miffo  pofl  mortem/tu.  i  .&  an  idem  fu  fi  ex 
>  traneograuatmfithsreSjifclaUerifiUore' 

flituere.nu. ^ . item  an  in  le^atis^ nu, ^.velfi 
^  rogatus  pia  caufx  reftituere,  nu.  5 .  Q^iid  ft 

tentpore  t^amenti  habet  filios.nu,^. 


QVoni.am,vtdidum  cft,fidcicomif 
(a  vt  plurimum  cdncipiuntur  fub 
conditionc  fi  finc  libcris  dcccflerint, 

1  vidcndum  crit,quando  dic.^tur  fubcfTe 
&  vcrificata  illa  c6ditio,vcl  iion.Scicn 
dumautcm  cft,circa  hanc  conditionc 
quod  idcm  fii,fiue  dicaiur,fi  finc  libc*. 
ris,  fiucfincharrcdibus  dcccflcrit  :apu 
pcllationc  cnimharrcdum  hoccafu  no 
voniunt,nifi  filij.  ita  not.glo.l.cx fjfto  , 
$.fi.  vcrb.  fiiicharrcde,  ft".  ad  Trtbd.& 
ibi  fcquitur  Bart.&  coitcr  alij,  &  hanC 
cffe  c5mDncm  opinioncm  tcftatur  ibi 
Alcx.nu.2.&  confi.io^.num.2.lib.r. 

2  Scd  quxro  imprimis,fi  tcftaior  infti- 
tuat  harrcdcm  vniucrfalcm  &  fi mplici 
tcrillum  grauat,  vt  harrcditatcm  rcfti- 
tuat  altcri  poft  mortcm,  an  di«5ta  con- 
■ditiotacitc  fubintclligatur  ?  Rcfpon, 
cp  fic.tex  cft  l.cumauu$,ft'.dccondi.& 
tlcmon.&ibitradit  Bar.&oinnes  c6i- 
tcr,vt  nouisfime  Burfa.confi.64.n.  1 5. 
vol.  i  .Ratio  cft,quia  ficur  patrc  prartti 
iit  fnbftituto,  ita  crcdcndu  cx  coicdu 
H  pictarts  voluiflc  quoq;  filios  pfcrrc 

Et  harcconclufio  procedit,  fiue  talis 
harres  grauatus  fit  rcftitucrc  cxtranco^ 
fiucaltcri  fiIio,vcl  dcfcedcti  tcftatoris, 
ita  tcnctBal  l.cuacutisfimi^n.^.C  dc 
fidcicom.&  hanccfl^ccocmopin.  dicit 
Dcc.Kgcncrahtcr,nu.6.&  7.  C  dcin- 
ftt.&  fubfti.Anto.Gabr.  commu.con- 
cluf.hb.^.condufi.i.nu.  11. 

Itcmproccdit  dcplano  in  vniuerfali 
hxrcditatc :  Scd  guuj^in  fidciconimif.. 
fis  parriculartl»us,iiunquid  harc  taci- 
ta  conditio  in  cis  intclligctur  ?  Rc- 
fpond.Albcr.de  Rofat.voluit  nonin- 
tcUigi ,  qucmpleriqucahjfcquuniur, 
Scdma^is  obcinuit  con^trw^  fcntcn- 
tia,nimiruni  cciam  in  rcparticulari  in 
telligi  hanc  tacitam  conditioncm,  tcjc. 
d.  I.  gcncrahter,  cum  autcm ,  &  ibi 
not.glof.  quam  fcquuntur  cqmmuni-. 
ter  omnc  s,vt  aflcnr  Antonius  Gomc, 
iraria.rcfolutio.  Tom.  i ,  cap.  5.  nu  j  i, 
ycdKo^UQf  &       CQmmuncm  cGk 


3i6  Michaells  Crafsl  Sententlarum 

opi.<licic  Soc.iun.cohfi.  1 1  j  .n.^  .vol.  tf 
&  probabiiiorc&vcriorccxiftimat  Ti 


raq.rcpct.l.ri  vmquamjvcrb.omniavcl 
partcm,nu.j.quiccjuidciixcrintalij  ab 
hac  opinionc  non  cll  rcccdcncium:  ft- 
cut  cnim  patcr  in  tali  fidcicommido 
prxdilcxit  filium  magis^t^uam  inftiru- 
tum,ita  quoquc  filios  fiuc  ncpotcspr^ 
dilcxiflcccnfctur . 
V      Quxro  itcm,quid  fi  graaiatus  fit  ro- 
gatus  rcftitucrcccclcfix.velpiarcauf?? 
Rcfp.Variatufuit  ab  intcrprctibus.Sut 
.n.quicxiftimaruntpiam  caufam  non 
cxcludi ,  quam  fcnttntiam  ampicftitur 
Anchor.confi.46.  &  cam  communcm 
dicit  Corfct.lmg.  incip.  licct  donatio. 
.  Scd  contrarium  alijs  vifum  fuit,  ni- 
tnirum  intclli^i  nibilominus  hanc  taci 
tam  conditioncm,quod  probatBal.d.L 
cum  acutisfimi,&ibi  hancdicitcfleco 
muncm  opi.Iaf.c6cm  quoquc  profitc- 
tur  Dcc.conf^pi.infi.Soc.iun.confi. 
1 2 s.n.iS.lib.i  .&  confi.pd.nu.^.vol. 
^.dicit  cam  vcriorcm  ,  &  magis  cocnri 
Caro.Ruin.confi. i  5  » 8 -hb. 2 .con f. 
Iji.vol.^.confi.iS.n.S.uol.  2.  Cocm 
quoquc  probat  Tiraq  l.ft  vnqua,  vcrb. 
libcrtis,n.64.C.dc  rcuoc.donat.  Panf. 
confi.«<5.n.74.vol.2.Eandcmdicitma 

cis  cocm  &  rcccptam  Ari  Pincll.j.n. 
2(;.C.dcbon.maicrn.Ant.Gomcz.d.c 
«.nu.zS.ibiin  addii.Eman.Suarcz ,  & 
loncc  ucriorcm  &  magis  cocm  dicit  & 
fcquitur  Fcr.Vafq.lib.3 .dc  fucccfpro- 
ercf€.z6.n.6.Tibcr.Dcciaconfi.io> 
n.2i.vol.2.nouisfimcFr.incif.Mat.dc 
conica.vltim.  volunt.hb.  I  o.tit.y.n.  3. 
^      Quarro,  quid  fi  fiUus  Rrauatus  tcm- 
porc  tcftamcntihabctfilios,  &  tcfta- 
tor  fcit  &  agnofcit  habcre.numquidni 
hilominus  tacita  conditio  fub.ntclhga 
tur?Rcfp.Articulus  hiceft  ualdcfubu 
lis&dubius,&cgcrct  dccifionc  cxla.-. 
rca,ut  inquit laf  d.  $.cum  autcm^rchn 
cuicns  co^itandum,ncganu3m  fcntcn- 
tiam  ainplc-ai:ur  Dcc.d.l.goncrahter, 
&  fcqiiuntur  quamplurcs  alij  moti ,  ^ 


iurauolentia  didam  conditioncm  irt- 
Xclligi,locum  habcnt,qn  tcftator  dc  li- 
bcris  &  iicpotibus  non  cogitauit,  quar 
ratio  ccflat  qn  tcftator  fciuit ,  &  agno- 
uit,&  hanc  opinioncm  longc  vcriorc^ 
&feiniudicando&:  confulcndo  fccu- 
turum  dicit  Gomcr.d.cap.5.num.  j  6, 
Contrariam  ucro  partcm,quod  ctia 
iftocafu  tacita  conditio  fubintelligatur 
tcnct  Cuma.d.l.cum  auus,  &  hanc  opi 
nipncm  dicit  magis  communem  Soc. 
iun.d.conf.1 1  j.nu.z^.volu.  i.Ruifl. 
confi.  77.  &quodifta  fitbcnignior  , 
arquior  &  humanior  dicit  idcmSoc.& 
quod  iftam  plurcs  fcquuntur,qua  prio 
rem  firmat  Gomc.dido  loco,Ratio  eft 
in  d.l.cuacutisfimi,ncicftator  vidcaC 
alicnas  fucccfiloncs  antcponcrc,pprijs. 

Sed  hfc  communis  fcntcntia  rcftrin 
gitur  &  dcclaratur,ut  non  proccdatj  ft 
tcftator  fccit  dc  ncpotibus  mcntionc 
in  tcft6,quiacis  rcliquitaUquid,itadi 
cit  limitari  pcr  omncs  Soc.  iun.  conft. 
I  28.nu.96.voL  I  .Contrariumtamca 
confiilcndo  fcquitur  Cornc.conf.  1 9J» 
nu.<>*&  7.V0I.5.&  iia  confi:Uum  ,  & 
omBcsctltberrimos  Ituliac  Uoftorc^ 
fubfcripfiflc  dicit  Soc.ftn.l.  2  *  nu,  tj, 
ff.dc  vulg.&  ha:c  lcntcntia  quidcm  bc- 
nignior  &  a^quior  mihi  uifi  hiit^nili  a- 
liar  conicdurac  adfint  coutraiia: ,  qui- 
bus  harc  conditio  toUatur ,  vt  quia  nc- 
poti  tcftator  poft  mortem  rclit]uit,  & 
hxrcditatcra  alteri  iuslit  rcftitucFc, 
quo  cafu  dc  uoluntaic  tcftatpris  faii? 
apparet,&itaFlorcntia:  iudicutum ,  & 
fcobtinuiflcSocin.  fcn.  rcfcrt  d.l.  2. 
Francif.Mant.d.iit.7.Ub.io.nu.  16. 

Ou£slio,    XX/ L 

dilpoftiio  l.cum  aunsjiubcat  Locum  in 

Diainn 


^  Llber.§.Fldeicommlflum.  ^i/.^. 

Diaucftinfideicomiflomtclligfta  Quxflio    XXIII/.  \ 

cita  coditionc  li  iinc  Lbcris  sraua  J 


cita  coditionc  fi  finc  libcris  graua 
tus  dcccfTcritrQuod  quide  ^ccdit  pla- 
nc  in  dcfircndctiBusgrauatiSj  fiuc  fint 
roafiruli  fiue  fgminarjVt  tradunt  omncs 
<LLcumauus.Cephal.confi.45.  nu.8. 

Scd  quzrOjnumquiddilpofitio  d.  L 
cum  auusjhabcatlocu  in  cxtrancojgra 
uato  rcftitucrc  hxrcditatcm  altcri^vt 
intcUigatur  tacita  conditiojfi  finc  libc- 
ris  dccclTcrit^Rcfp.quod  non  ,  cjuia  d. 
lcx  lotjuitur^qri  filius  vel  defircndes  gra 
uatur,&  rationcs  ccffantin  cxtraneo. 
ita  tcnct  glo.d.l.cum  acutisfimi ,  vcrb, 
dcinccps,<jHam  coitcr  probatam  aflcrit 
Socd.l.cum  auus,nu.5i.Abb.  in  c.  in 
pr3cfcntiajn.50.ibi  Dcc.n.105.  Sfort. 
Odd.trac.compcnd.fubfti.  par.4.  art. 
4.&quodoes  ita  tencnt  dicitCur.iun. 
c&f.5  5  .n.8.  Ant.  Gom.variar.rcfolut. 
Tom.i.c.5.n,55.nouisfimeFran.Mat. 
d.lib.tit.8.nc2|.  &  quod  itatenctocs 
d.ll.dicit  Decia.conf.  24.nu.18.vol.  2* 

Qu^Po  XXII/. 

\An  afcetfdentibus  «jrttiwf «  haelligatur  tacita 
condicio  fiftneUbens. 

QVarro  iicmjquidin  afccndcntibus 
^  fi  filius  inftituatpaircm  vcl  ma- 
trem,&  grauetvt  h^rcditatcm  vltralc 
gitimam  rcftituatahjjnumquid  intclli 
gatur  tacitailla  condt^io?  Rcfp.  cjuod 
non.ita  tcnctBar.d.l  cum  auus ^  &  ibi 
^oc.vcrf.quarto  infcrtur.dicit  liac  cffc 
jnagis  coem  opi.idcm  dicit  laf  d.  §.  cu 
autem,vcrf.7.1imit.  Cocm  quoq;  dicit 
Dcc.d,l.gcncralitcr,nu.  i  5.Ant,Gom. 
variar.rcifbl.Tom.  i  .c.^.n.  ^  5.  Ant.  Ga 
bricl.d.cond.  x  .nu.  47,  Tibcr.Decian. 
confi.<f o.n. 1 6.V01. 5 .licct  ipfc  contra- 
riu  in  punfto  iuns  ucrius  cxiftimet. 
Quia  et  hoc  cafu  cclfmt  roncs  fupradi 
^«^deoc[;  iura  cjua:  volut  dida  condi- 
tioQc  fubcifclocu  habcf  c  non  poifunt. 


SFMM^BJVM. 

l.cu  auus  habeat  locumin  fiatregrauato 

QVarroitc,  quidinfratrc  grauante 
fratremdc  reftitucndo  poft  mor- 
tcm^numquid  intelligatur  tacitacondi 
tio^Rcfp.quod  non.ita  tcnct  Cyn.d.J. 
cum  autcm,&  ciuod  ifta  fit  cois  opi.  tc 
ftatur  Dcc.coni.  j  jp.n.^.Soc.d.l.cum 
auuSjSoc.iun.confi.  i  oo.nu.45.vol. 
cocm  tcftatur  Ant.Gabrid.d.concl,2. 
tit.de  fideicom.n. 45. Marza.conf.^.n* 
X  5  .Dcc.d.conf.24.n,  1 8.c6f.6o.n.  1 7. 
voL  5  .quia  difpofitio  d.Lcum  auuSjfuit 
induda  in  priuilcgium  filiorum  &  dc- 
fccndctium,vndc  ultratcrminos  fuoj 
non  cft  cxtendcnda. 

Quxftw  XXV. 

Sy  MMUB^lVM,      .  * 

Conditio  ft  fmefjlijsnon  intetiigitHTfff  imtt 
filiHs  fimpliciter  grauatus  fu^aim  [nb  condi 
tioneexfneffa. 

QVaerOjquid  fi  patcr  inftituat  duos 
filios  harrcdcs,  &  altcrum  grauai 
fimplicitcrpoft  mortc  rcftitucrc  harc 
ditatcmjaltcrumfub  cxprclTa  conditio 
ne  fi  finc  hbcris  dccclTcritjnumquid  in 
telligatur  dida  conditio  in  alio  fidcico 
miflo  fimplicitcr  iniun6to?Rc(p,quod 
non.itaconfuluiffeCuma.  rcfcrt  Soc. 
fen.c6f.2.intcrc6fCurc.fcn.nu.l.  & 
hancopi.dicit  cffc  veriorcmSoc.  iun. 
cof  I 8.  n.45 .vol.  I ,  &  n.49.  dicit ciTc 
crcbriorcfniam,&  nu.5  i.ait  vcrisfima 
ut  euni  refcrt  Mant.d,tit.8.  num.  i  o. 
Quia  ccirancibironcsd.I.cum  auus^n 
<|uidc  apparet  cu  dc  liberis  cogiiaflCj& 
li  voluillct  facilc  potuiffct  cxprimcrc. 

Qu^siw  XXV L 

SVMMUB^lVM. 
Un  l.cum  anus  habeat  locHtn  fiante  Jiatuto 
mlufmo  fccrfiinarum. 

Quxro 
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Qu^fiio  XXIX. 


aVarro  itern^'numqaid  (iirpofitio 
^  tl.l.ciim  auus.lvbcat  locum 
cxtat  ftatutiimjtjuotlcxtaniibus  raafcu 
lis  Fa-minar  non  fucccdant,vt  difta  co 
ditio  tacita  fubintcl1igatur?Rcfp.varia- 
tumfuit,  fcdverior,  &magisc6iseft 
opi.  quod  cxdi(pofitioncd.l.  cu  auus 
fUia  cxcludat  fubftituiu,licetaliud  lit 
in  conditionc  cxprcfl"a,vc  dixi  infraq. 
5  j.quam  opi.tcnct  Corn.conf.9  i.n.ii 
vol.  I  .&  vcriorem  ac  magis  cocm  dicit 
.  Tibcr.Dccia.con5o.n.  1 7.  V0I.9.  quia 
raiioqna  moucnturDo^torcs  contra 
rium  affcrcntcs^quod  tcftator  vidctur 
fe  conformarc  difpofitioni  ftatutarix 
lcuis  cftj&  dc  facili  ab  ca  rcccditur. 

"^':^^Qmfito  XXV 11. 

SF  MM^\iy  M. 
Coditio  fi  pne fitijs  an  intelitgatm  innaturali. 

QVa:ro,numquidhacctadta  condi 
,  tio  intclligaturin  lilio  naiurali 
^  t^mtura?Dixi  infra  q. 3 7 . 

Quffito  XXVIII.  ' 

sy  MM^\iy  M. 

^An  conditio  intelligatur ,  figraKatus  ante 
mortem  fit  rejlttuere. 
f"\  Va:ro  vlccrius,  fi  tcftator  grauat 
^^-^^filium  vcl  dcfccndcntcm  bona 
Cbi  vltralcgitimam  rcftitucrcalij  in  vi 
ta  purc  vtl  poft  ccrtum  tcmpus,  num- 
quid  fubincclligatur  ifta  tacita  coditio? 
Rofp.quod  non.ita  tcnccBar.d.l.cum 
auns,&  cfl  glof.d.l.cum  acutisfimi,  gl. 

.quam  coiicr^cromucs  approbatam 
dicit  laf  d.^.cum  auicm,nu.2.vcrii  fc- 
cundolimita,&  hanccflecocmopi.  tc- 
ftatur  Dcc.d.I.gcncraliier  diccns  abca 
non  cftc  rcccdcndum  lui.  j  2.  Paul.  dc 
Caftr.d.l.cum auus,& Socibi n^ft^.  & 
n.28.Pjrif.confi.i  9.n.j>7.vol. 2.  Ant. 
Gomt  2 .  varia.rcfbl .  Tom .  1 .  cap.  5 . 11  u. 
5  7.Qua  cnim  rationc  prartulit  fubfti- 
tutumin  vitalilio,  cadcm  rationcvidc 
tur  habuiflc  rcl]KCtuad  fiUos  inftituii. 


syMMAi{^iyM. 

L.cum  auus  an  habeat  locum  m Jubflitutidne 
yul^ari. 

QVaero  vltcrius  ,  numquid  difpofi- 
lio  d.l.cum  auus  habcat  locum  in 
fubftitutionc  f  ulgari?Rcfp.quod  non. 
ita  voluit  gl.d  ^.cum  aut,&  hanc  coca^ 
opi.&  ab  ca  in  iudicando  &  confulcn- 
do  non  c{fc  rcccdcndu  dicit  Soc.d.l.cu 
auus,n.ip.&  fcquitur  Parif  conf.  ip.n. 
p^.vol.i.quos  rcfert  Ant.  Gabricl.d. 
concUi.n.57.tit.dc fidcicom  li.^.hanc 
quoquc  vti  cocm  fcquitur  Dcc.  confi. 
4i<5.n.5.diccsabcainiudicado  &  c6 
fulcdo no  cftc  rcccdedu  Cur  iun.conf. 
. j  3  .n. I .&  9.&  nouif.Fra.Mat.  d.tit.^. 
nu.i.  vbi  plurcs  rcfcrt  dc  coi  tcftantcs, 

Qujillio  XXX. 

sr  M  MAF^jyM. 
L.ctim  auus  ceJJatexctnie^Hris. 

QVa:ro,quid  fi  cxconicduris  con- 
^cipi  posfit  tcftatorcin-  ^-oluiffc, 
vt  fubftitutuslibcris  &  dcfccndcntibus 
grauati  praefcrratur  ,  numquidlocum 
habcat  difpofitio  d.l.cum  auus  ?  Rcfp. 
qiiod  non.quia  d.l.cum  fimilibus  pro. 
ccdunt  in  dubio,&  fundanc  fc  in  prx- 
fumpta  mcntc&  voluntatc  tcrtatori|! 
fecus  crijo  li  cx  conicdturis  contrarijs 
illaprarftimptio  tollipo';fir,&  conftarc 
quod  tcftitorvoluiffct  fubftitutum  ad 
mitti  ctiam  cxiftcntibuslibcris  ,  quja 
vna  conicftura  pcr  aliam  tollitur.ita  co 
fuluit  Pctr.dc  ATichor.c6r46.&  quod 
ita  tcncnt  omncs  communitcr  tcftatur 
Parif  confi.19.nu.95.voL1. 

Ou.ifiio  XXXI. 

syMMA^iy  M. 

Tlurrhus  grauatis  an  in  rno  impleatur, 

DldumcftdctacitacondiiionCjfi  • 
finc libcris.  Qna?ro prxtcrca, art, 
fi  pluribus  fub  condttionc ,  cxprcfla  ft 
finc  libcris  dcccflcrit,  fidcicommifliini 

rcU- 
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Wiftum  fit  in  vnmspcrfoiia  implcri 
fufficiatjvc  ad  cius  parccm  fubfticutus 
admiccacuc  ?  Dixi  $.praeccd.(^.  d  I  • 


Qufslw  XXXIL 

'%An  filij  non  hpredes  faciant  deficere  coftditiotu 
nume.  1. 

Trocedit  fi  hxredes  effe  nolit .  nu.i, 
Quid fi  non  poftint,  wm.  j .  4, 
i^d  fi  di^im  fft  hxredibust  nu. 
i^dfi  fme  filtjs  &  bitredibNS,  nu ,  6. 

1        Varro ,  an  condicio  fi  finc libcris, 
^^-^^vcl  fili  js  dcceflcriCjdicacur  dcfc- 
-  «fre,fi  filij  fupcrfint,qui  non  fint  harrc 
dcs  ?  Refpon.tj  non^fcd  pcr  folam  cxi 
ftcntiamlibcrorum  cxcludicur  fubfti- 
tutus.ita  c(l  tcx.].filiusfim.$.cum  quis 
ft.dc lcga.       ibi  noc.glof.quam  fcqui 
turBar.  &  hanc  dicic  cffc  cocmopin. 
Ruin.confi.8i.nu.  i  5.V0I.1.  quemrc 
fcrc  Fran.Mant.de  conicd.vlti.volun. 
]ib.  1 1  .tic  5.nu.  1 4.  Qnia  in  condicio- 
nibus  voluncarijs  meru  fadum  infpici 
fnr  3  ideoq;  fi  tcporc  morcis  fupcrfint 
filijjcxcludunc  fubfticucum,  ncccura- 
tur  dc  fucccsfionis  cffcdu  .  hanc  ratio 
nemasfignant  onineSjVC  tcftaturloa. 
Ccphal.confil.^d.  nu.  44. 
%    Et  hoequidcplaneproccdit ,  C]n  filij 
ifti  poffunt  cflc  hzrcdcSjfcd  nolut.  ita 
tcnct  Bar-  d.    cu  quis,  &  ors  vno  orc 
cocIuduntjVt  tcftaturSfor.Odd.trac. 
copcn.fubftit.par.vlt.arti.^.conclu,^, 
3    Scd  quid  fi  non  posfint  cflc  hjrcdcs? 
Rcfpon.  Diftinguendijm  cft  ,  aut  non 
pofruntfucccdcrc,  quia  funcincapaccs 
vc  quia dcporcati,banici,  vel  fracrcs  mi 
nores,auc  fimilcs,  vc  dixi  infra^.lcfta- 
mentum ,  &  tunc  fidcicomiifum  non 
de^cit.ita  tcnct  Bar.d.I.filiusfiim.^.cu 
qnts,&  hanc  dicit  cflc  cocm  opin.Soc* 
^n.  d.l.cumauus,nu.io5.&ip  omncs 
ita  tcncnt  dicitloan.  Cepha.d.  confiL 


45.n  .40.&  feq.cocm  quoq;  dicit  Sfor. 
Odd.d.trad.par.5.arti.s.ljccc  dccadu 
bitct.  Ratio  cft,  quia  talcs  pro  moriuis 
hibcntur,qui  no  faciunt  dtficcrc  c6n 
ditioncm,  quia  tcmporc  mortis  graua 
tinon  fupcrfunt. 

Et  noca,cj>  hoccafu  rubfetutus  non 
tcnccur  cxpcdarc  morcem  nacuralem 
talls  filij  &  capacis,fcdftacim  admicti- 
tur.ica  dicic  cflbcocm  opin.Soc.d.l.cu 
auu$,nu.  f  04.&  fcq.Quod  proccdit  in 
bi5,qul  efficiuncurfcrui  pfnj ,  fccus  in 
dcporcatis,fcubannitis  noftri  tcmpo- 
ris,quia  intcrcaacquirercpoflimt  tcx. 
I.ftatus,^.Cornclio,ft".dciurcfifci. 

Aut  vero  filij  funt  capaces  cx  difpo 
fitionc  Iqgis ,  fcd  cx  difpohcionc  homi 
nis  no  polfunc  fucccdcrc,  vt  quia  funt 
cxh^rcdaci,  vcl  pr|ccrici  a  matrc,  &  cuc 
varianc  inccrprcccs,  cjuibufdam  cxifti- 
mancibus,4j>  calcs  fili;  non  faciant  dcft  . 
ccrcfidcicomisfi  codicionc.  qium  fcn 
tcncia  ccnct  gl.d.l.  fi!iusfam.$.cu  quis, 
&  hanc  dicit  vcriorc  Albcr.  1.  i .  C.  dc 
condic.infcr.  quod  cxharrcdati  haben- 
tur  pro  morcuis.  AHjs  vcrd  cocrarium 
fcncictibus,nimiruin  cp  ifti  faciant  dc- 
hccrcconditioncm  hanc  fcntcntia  am 
plcauurgIo.dl.cxfaao,§.fi.ft',adTrc 
bcl.&  fcquitur  Bar.d.l.filiusfam.^.  cu 
quis,&  hanc  dicit  cflcmagis  cocmopi 
nioncm  Sfor.Odd.d.arci.  5.Ucct  ipfc  di 
ftinguat  aliter^-  Racio  cois  cft,  quia  in 
d.conditioncinfpicitur  mcru  fadum, 
an  tcmporcmorcis  fypcrfintfi!ij,non 
auccm  iuris  cffcdus  an  fucccdant . 
^    Scd  qu«ro  ,  quid  fi  in  condicionc  di^ 
du  fit,fi  finc  filijs  &  haircdibus  dccc^ 
fcrii,nunquid  cales  filij  non  harrcdcs 
facianc  dcficcrcfidcicomiflum  ?  Rcfp^ 
quod  non.ica  ccncc  Paul.dc  Caftr.d.f, 
fan.&quod  ha:c  opinio communitcr 
approbatur  dicitloan.Dilcdt.  ira^t.dc 
art.  tcftan.tit.  5 .  caut.  2  5  .in  E. 

Quid  autcm  fi  fimplicitcr  diftum 
fit,fi  fineha:rcdibus  dcceflcrit?  Rc(p, 
Variatum  fuic  in  hoc  quuquc:cxiftim;v 

runt 
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runt.n.quidampcrindceflcacfi  tcfta 
tor  fimplicitcr  dixifTcc,  (i  line  filijs  de«- 
ccffcrit^itaq;  diftingunt  vt  fupra  dc  fi- 
lijshoc  voluit  gl.d.$  fi.Alij  vcro  con- 
trarium  tradidcrc,  cjuod  imo  hoc  cafii 
dclibcris  li^rcdibusitcllcxcrit,  idcoq; 
rcquiri  ncccHario  vt  fint  harredcs  quo 
ad  hocvt  fiibftitutumcxcludant.itate 
net  Bar. d  $.fi.&  hanc  opi.ibi  nu.8.  di 
cit  vcriorcm  Alex.  cocm  dicit  Alciat. 
conf.  I  .n.  17.V0I.  j  .&  magis  communc 
dicitSoc.iun.confi.i4.nu.i.vol.  i.quc 
rcfcrt&i  fi:quiturSfort.Odd,d.art.  5. 
Tcrfi.fccundus  cafus,  &  nouisfimcMa 
tica  d.trad.lib.  i  i.tit.  i  .nu.9. 

Qmpo  XXXIir. 

[Anfilij  nati  &  mortM  wuogratMto  pKiatde 
fictre  conditione [i  fine  Uberis  decefferit /i,u 
QMdftd/Siumftt,  (tfiUosnon  babuerit.au,2» 
Quid  ft  nati  m  mtagroHai  &  ftnud  tnorim  cu 
eo,rm.  i . 

Quidftnati  funtinyitagranati ,  &mortui 

pofi  eitts  mortemynu. ^.cr  5 . 
iimd  ft»ati&  mortui  pofl  mortem  grauatr, 

iuu6,&  feq,>bi  diHmgmtur, 

I  Vxro  itcm^fi  grauatus  habucrit  fi 
^^^Vi^lios  qui  in  uita  ipfius  dcceflcrut, 
numquid  conditio  dicatur  deficerc,& 
cxpirarcfidcicommiftum  ?  Refp.quod 
non  dcbcit  coditio,  quia  nihilominus 
dicirur  iiiKitutus  finclibcris  dcccdcrc. 
tcx.clt  ad  littram,  l.cx  fa6co,$.  fiquiSj 
ft".adTrcbcl.&  ibi  tcncnt  Bar.&  coitcr 
Do(^t.vif4tcturGomc.d.c.^.nu.4i.& 
hoc  vcrisiimum  clt,&  de  planoprocc- 
du^qiundodi(^im  fitit((i  finc  iibcris 
dccc(itrir)quiatcpu$  morrisinfpiutur 

1  Scd  qiitd  li  uiautn  fic,fi  HUos  non  ha 
biierit,vcl  non  (ufccpcrit  numquiddc 
ficict  fidcicommi^rum  ,etfi  ftatim  fint 
morcui  filij  in  vica  pacri&?Rcfp.  Albcr. 
dcRofi  d.l.cx  fado^^.  pcnul.ccncc  ct 


hoc  cafu  dcficcrc  condicioncm ,  quoJ 
liberos  habuit  ,  &  percxiftcntiam  fuit 
condicio,vcrificaca4&  haccopiniofre-f 
qucncior  eft,vc  ccftacur  Iaf.l.(i  quis,  n. 
j  i.C.dcinfti.&fubftf.Tiraq RcpccJ. 
fi  unquam,vcrb.fufcepericlmeros,  n. 
i«^4.Cur.confi.r  i  i.n.  20.  &  fcq.  Scd 
concrariunWlnfit  Paul.dc  Caft.  1.  cum 
vxorijC  quando  dicslegac.ex  przfum 
pca  teftatoris  mentc,  qui  pofuitfilios 
in  condijtioiie  vt  fubftitutum  cxclude 
rcnt^ideoq;  tempore  mortis  fiipcrelTc 
dcbcnt,&  hzcfcntcntia  vcriorcft, 

^  Qu^id  aut  fi  nati  in  vita  grauati  fima  1  . 
cumco  fint  morcui,forccruina,  inccn 
dio^vel  naufragio?Rc(p.quod  hoccafii 
non  dcficic  condicio,quia  pater  in  du- 
bio  pfumicur  fupcruixilVc,  &  fic  onus 
probandi  contrariumincuntbit  ,  non 
fiibfticuto,fcd  hzredi  ab  intcftaco.  ita 
cft  tex.  d.$.  fi  quisaiit,inI.cxfado.& 
ibi  tencc  Albcr  dcRofac.  &  hacmagis 
cocm  cireopinionc  dicicibi  Vinccn. 
Hcrcul.qucm  rcfcrc  Couar.varia.  rcfii* 
lib.t.cap.y.nu.d.vcKlfecundus. 

4  Q^3cro.iccm,quidfi  filij*natiin  vita 
grauati  ftacitu  poft  cius  morccm  dcccf 
lcrint^Rc/p.quod  cunc  expirac  condi- 
tio,&  conU.qucntcr  fidcicommi^Tumj 
ctfi  filij  ftatim  poftca  dcccdcrint,  fine 
hbcris  ucl  alij's  dc(ccndcntibus.ita  not. 
gl.d.l.cx  faftojj.fi  quiSj&  ibi  fcq.Bar. 
&confuIuic01dra.conf.2i.&  coitcr  fi:  • 
quunturjUC  ccftacur  Ant.Gom.  variar* 
rcfo.Tom.i.c.5 .n.41 .  Parif.  coiif.  85. 
n.4.conf.; i.nu.i.&  2.V0I.  a,&  confi* 
iS.nu.d.dicit  Oldrad.dodrmam  vul-* 
gatam,&  quod  hoc  non  habct  difHcuJ-' 
uitcmdicic  Dcc.conf.^^.nu.  2.Cacai 
dicitCur.iu.conf.i  ii.col.y.ucrf.  quia 
adhanc  c6em,&hoc  c(fe  indubitatuni 
dicicSoc.iuu.conf.  1 1  i.n.z  i.vol.i  .co 
fiL  1^,11X1.  ZQ.  vol.^.dicit  ita  tcncrc  ab 
olbus  qui  dchac  matcria  loquimtur. 
commuucm  dicit  Crauct.conf.9o.n.f« 
&  4.  T ibcr.Dccia. co n f  8 9 .  n u .4 . vol. i y 
&  quodomacs  ica  coucludunc,  &  h«^ 

condu- 
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ebftcluno  non  habcat  difcrepantcm  if 
fcrit  Sfort.Odd.d.art.5  .vcrhtcrtius  ca 
fus,&hocc(rc<ommune  omniumdi- 
d;um  &  approbatum  dicit  FrancBurf. 
conn.  i.nu.i.vol.i.&conf.75.nu.i 
&  quod  ita  omncs  Dodo.  conchidanc 
neminc difcrcpantc  idcm  conf. 5  i  .nu. 
57.  &  nu.  2  j.  &  communcm  tcftatur 
Quinft.Mandof.  Reg.caccl.  1 8.q.  ^o. 
num.^.nouifsime  Francifc.Mant.  hoc 
tritum  &  vulco  rcccptum  dicit  hb.  1 1. 
<lccomc&.  vitim.  vohint.  tit.  6.  nu.5. 
cx  quo  cnim  fcmel  grauato  mortuo 
pcr  fuperexiftcntiam  fuitfubflitutus 
cxdufus  ,  in  perpctuum  rcmanct  cx- 
clufus . 

Et  hoc  quidcm  planc  proccdit,  quan- 
do  didaconditio  fnnplicitcr  fuitpofi 
ta  &  fada  pcrfon^  deccdcnti,ficq;  tcm 
pus  mortis  tcilator  rcfpcxit.Sccus  vc- 
rd  fididum  fucritdcHcictibusliberis 
vcl  qricunquc  non  fupcrerunt,  vcl  libc 
ri  dcfcccrint ,  &  ita  dctcd^um  libcroru 
rcfpcxit,  tuc  cnim  no  dcfccit  coditioj 
neccxpiratdatimfidcicommifrum,  (t 
cum  fili  js  dcccfTcrit^fcd  admittitur  fub 
ilitutus  qncunquc  liberi  dcfcccrint  fi- 
nc  filijs,quia  in  dcfc(9:um  libcrorum , 
idcft  poft  mortcmccfcnturvocati.  ita 
confuluit  Alex.conf.  1 01  .nu.  i  j.vol.7, 
.&  notant  communitcr  omncs  in  1.  in 
fubftiiutionc.ft.de  vulg.  &pup.  vt  tc- 
ftaturParif.conf.  I  S.nu.i  2.&  (cq.vol. 
a.nouifsimc  Andrc.  Gcyl.  obfcr.  1^6, 
nu.  J.V0I.2. 

Idcm  cft,fi  diftum  fit,  fi  deceffcrit  fi- 
nclibcris  ,  vcl  ncpotibus  ,  &  tcftator 
cum  fiUjs dcccftcrit,  non  enim  ftatim 
tieritj  cxtinftum  fidcicommiftum,  fcd 
immo  valct,  dummodo  filij  iftiusgra- 
luti  finelibcris  dcccffcrint.ita  conclu- 
ditBart.I.Ccnturio.  ft".dcvulgar.  &  fc- 
quuntur  commiinitcr  omncs,vt  tcfta- 
tur  Parif  conf  3  i.nu.i3.vol.2.confi. 
7.nu.^x.vol.j. 

Itcm  fcias.quod  pra?di<5la  non  pro- 
ccdunt  quando  cxconieduris  dc  con- 


traria  tcftatoris  mcnte  &  enljti  volun- 
tateapparct.&ita  quod  dc  mcntc  & 
voluntate  tcftatoris  limitctur  decifio 
Oldradi  in  d.confilio  2 1  .&  fcquatium 
voluerunt  quamplures  rclati  pcrMar 
zarium  confil.^.numc.  i  o.  vbi  dicit  (c 
pro  hac  limitationc  confuluiftc,  &  iui 
iudicatum  fuiftc ,  fubditquc  cfte  rcce- 
ptifsimam  &  in  quamplurimis  iudi« 
cijs  grauifsimisobfcruatam,  &  itadeci. 
fum  fuit  in  confilio  Ncapohtan.  vt  tc- 
ftatur  Capit.dccifio.lo8.vbi  conditio 
finchbcris  non  cxpirat  natisncpoti- 
bus  ,  &  cis  quoquc  iniunt^um  ccnferi 
pcr  omncs  condufum  fuit ,  &  ita  ficpc 
vidifTc  iudicari ,  &  fcmpcr  fuiffc  fccu- 
tum.hancopinioncm  tanquam  men- 
ti  tcftatoris  confonam  tcftatur  Alciat. 
confil.6o4.numcr.4.&  confiI.778.nu 
mcro  tcrtio  &  quarto ,  vbi  rcproban- 
do  Dcci.  dicit  hanc  cflc  vcriorcm  ,  & 
in  frcqucnti  Scnatu  fuiftc  pronuncia- 
tum,  ideoqucnon  cftcrcccdcndumab 
eo,  quo»i  cx  cofuctudinciudicum  ian\ 
reccptum  eft^  faciuntqux  dixi  fupri 
qua:ft.8. 

7  Quarro  vltcrius,  quid  fi  filij  nati  & 
mortui  fuerunt  poft  mortcm,  num-^ 
quid  factantdcficcrcconditioncm  ? 
Rcfpond.  Diftingucndum  cft  .  Aut 
fihj  poft  mortcm  grauati  nati  vixc- 
runt  tanto  tcmporc,vt  fruipotucrunt 
rcbus  hzreditari js,  &  tunc  dcficit  con 
ditio  ,  itacft  dc  mcntcomnium,  qui 
communcm  Oldradi  fupra  rclatam  (c~ 
quuntur  ,  vt  tcftaiurSfortiaOddo  d. 
part.^.vcrf  quartus  cafuSj  &  no  habct 
dubium*,  quia  fccundum  communem 
fcntentiam  quoad  commodum  fuuiti 
polihumus  natus  dicitur^  dum  cft  ad- 
nuc  in  vtcro. 

Aut  vcro  talcsfilijftatim  mortui  fuc- 
runt, ita  vt  frui  illa  h^rcditatc  aliquo 
tj)c  no  potucrint,&  tuc  aut  nafcuntur 
tj)c  immaturo,ita  quod  fccundum  na- 
turalcm  curfum  no  poflunt  viucrc,fcd 
omnino  funt  morituri ,  vt  fi  antc  fc- 
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pcimum  mcnfemjvcl  oc^auo  nafcaiur  j 
Sc  t.ilitcrnari  dcbcnt  habcri  pro  mor- 
tuis,&  pro  non  natis,  iia  cjuod  no  fuc- 
ccdant^ncccxvludantfidcicomidarium 
&alios  ^  rucccdcrcpotcrit^fi  nati  non 
fuiilcnt.Ratio  cfl^quia  partus licct  na« 
fcatur  viuus,tamcn  dicitur  aboriiuus, 
cjn  ccrtum  c(l  cditum  non  fuo  t|)"e  ncc 
pofTc  viucrc,ficut  cattcros  homincs  vcl 
partusrcftc&  mature  cditos:  quando 
.n.partus  ita  immaturc  nafcitur ,  dici- 
tur  potius  cic£lus,qnam  natus.  Vndc 
dc  tali  partu  ita  nato  ct  viuo  iudicandu 
cfl,vt  dc  abortiuo  qui  &  a6^iua^&  pafsi 
na  carct  fucccfsionc. 

Autvcro  nati  funt  legitimo  tpe,  vt 
in  fcptimo  mcnfc,  in  nono,vcl  dccnnoa 
ita  vt  fccJm  naturam  pofsint  viucrc,  \U 
cct  apparcat  pp  aliam  caufam  incidcn- 
tcm  viucrc  non  poffc,  &  tunc  faciut  de 
ficcrc  conditioncm,  &  confccjucntcrfi 
dcicomifTum.itadccidit  Paul.dc  Caftr. 
l.vxoris  aboriUjVcrf  circa  lcgcm.  C.dc 
]ibcr.&  pofth.harrcd.  infl.  &  hic  opin. 
dicit  cllc  cocm  Soc.conf.  17  5 .  in  caula 
fratris  Andrcar.col.fi. vol.  1.  &  »J  opi- 
nio  Paul.  dc  CaO^r.  tcncnda  fit  taquam 
▼cra,xquior,&  coioralTcrit  Parif.cofi, 
5^.nu.9.vol.2.&  itabisiudicatii  fuiffe 
in  facro  fcnatu  Ncap.  rcfcrtMatth.  dc 
Alfl.dcdf  2  j  6.  &  quod  ita  omncs  c6i- 
tcr  cocludat  fupra  rclati  tcftatur  Sfort. 
Odd.d.part.6.concl.7.& fcq.  quamuis 
ipfcalitcr  fcntiat. 

QiM(lio  XXXIIII. 

sr  M  M^^l^. 
\Anyn9fili0  exifiente  txphet  conditio  ftfme 
fitijs  decejjerit.nu,  t . 

^  eclaratMr,vt  proceda  in  extraitas  etiS.nu.  1 

Va;roircm,numquidcondttiofi- 
j  V^^ncliberis  expirct  etiam  cxiftcn- 
tc  vno  filio?  Rcfp.cj»  fic,it3  tradit  gl.  I. 
I .C.  de condit.infert,  &  omnes  in  hoc 
«oncordant,vt  teftatur  Parif  conf.  86. 
au.  j  .yoL  2  »&  hoc  dicit  ab  o&us  tcDcri 


Soc.conf  5  ^.vol.^.Sfort.Odd.d."  part, 
6.art.  f  .Francif.Burfat.conf.  i .  num^r. 
vol.  1  .Fc  r  n  an  d .  V  a  fq .  dc  fu  cccf  creat . 
aT.nu.j.Dcc.conf  j70.in  prin.&  no- 
uifsimchanc  dicit  cocm  cffcopin.Ti- 
bcr.Dccia  conf  9  ?.vol.  j  .cocm  dicit  & 
nt>  habcrc  dubiu  Alciat.  I.  non  cft  finc 
libcris.nu.6.fi.dc  vcrb.  fign.  Qu^ia  plu- 
ralitas  rcfoluitur  in  fiiam  fingularirate, 
idq;  cx  conic^turata  mctc  tcflatoris,& 
poiius  intcrprctationc  lcgis,  cj  cx  vcr- 
borum  proprictatc,  vtcxcoi  rcfoluit 
Vafq.dc  fucccf  progrcf  2  s.nu.^o.dc 
fcq  tcftcBurfat.conf67.nu.  ip.vol.r, 
1  Et  qnidcm  plan^  proccditin  dcfccd^ 
tibus  cx  conicdura pictatis,ne  alicnos 
fuofanguini  prarpofuilTc  tcftator  vidca 
iur,fcd  quid  ll  conditio  harc  fuit  cxtra- 
nco  adicda?  Rcfp.  <j>  tunc  ct  vcrius  & 
rcccptiuscft ,  vt  cx  pra:fumpta  mentc 
vnico  nato  dcficiat  conditio,  &  plura- 
lis  numerus  in  fingularcmrcfbluatur, 
vt  tcftatur  Alciat.d.loco, 

Scias  ct  quod  prardida  proccdunt, 
ct  fi  fubftitutio  fada  fit  filijs  nuUis  na- 
fccntibus,vcl  natis  dcficicntibus  ,  nam 
fi  vnus  tm  nafcatur,  vcl  dccedat,  mini- 
mc  fubftitutus  admittitur.  ita  tenet  Al 
bcr.l.prccibus.C.dc  impub.&  alijs  fub 
ftit.&  hanc  cocm  &  vcriorcm  dicit  fcn 
tcntiam  Alciat.conf  zp^.nu.S.  &fc(^. 
Francifc.Burfat.conf.67.nu.  15. 

Qu^nio  XXXV.  ' 

S  V  M  M       \  l 
Un  conditio/t  fme  filijs  decef^rit ,  T^erificetim 

inf<grmnis.nu.i. 
DedaratuTyrft  nonfnrocedatft  di^u  fitdemO' 

fi;uUs.nii.2, 

sAn  procedat  in  nepotibus  ex  ftennna,  nu,  j . 
fi  filios  inflituat  harcdes  >niuerjales  fihas 
dotando.mi,^.& nu.y  >bi difiingttitur. 

Vacro  vltcrius  ,  nnmquid  dtfta 
I  conditio,  fi  finc  fiii js  dcccflcrity^ 

tchficctur  «^uoquc  in  fgcminis?  Rcfp, 

AxduA 
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Ardua  &  difficilis  hacc  cfl  qn.Tftio/ed 
rcgularccft  filias  dtiocj;  comprehcndi 
adcxcliirioncrubftitiui.tcx.cft  d.I.cu 
acutifsimi ,  dc  fidctcommir.&  cx  com- 
mu.rci-crt  Roljn.a  Vallc  confi.  8  z.nu . 
S.volum.    ita  coitcr  tcncri  dicit  Dcc. 
con  fi .  5  70.S0c.iun.  con  f  2  <5.  n  u.  4.  v«  >l, 
if.  &  ira  pafsim  rcceptum  cflcdicitCo 
uar  c.Rainal.in  princ.nu.i.cxt.  dc  ic- 
fta.Francir.Burut.confi.64.nu.10.vo 
lu.i  .Io.Ccphal.confi.45.nu.59.  idcm 
hoc  cxpcditum  dicit  rcmotis  conicdu 
ris  tclhioris  ibid.nu.i.j.&  hanccom- 
rnune  non  habcrccontradidorcs,pra: 
tcr  anriqiios  ambagibus  plcnos  dicit 
SfortiaOddod.  part.^.art.  6.in  prin- 
cip.&  idcm  rcccptius  cflcaticftatur  Pi 
ncl.  Rcpc.l. fi  viua  matrc,&  hacappcl- 
Jatpropofitioncm  indubitatam  Goza- 
(}in.confi.8p.nu.  I  .FrancifMarzar.co 
(11.7  .nu.4.&  nu.iS  dicitconclufioncm 
indubitata.Ratio  cft ,  cjuia  rcgularitcr 
in  difpofitionc  hominis  vcl  tcftatoris 
appcllationc  filiorum  contincntur  fcc 
mina:  in  vlrimis  voluntaiihus  ,  &  ma- 
(culinum  comprchcndit  frxmininum, 
non  c|uidcm  cx  proprictatc  vcrborum, 
fcd  intcrprcr.itionc  comprchcnfiuajVt 
ex communi  rcfcrt Gabricl.lib.6.com 
mun.concluf.dcvcrb.fignif  conclu.5. 
nu.S.Curt.iun.Anrh.pr^terca.nu.jo. 
C.vnd.vir_,&  vxofjSoc.iun.  conlil.^r. 
XIU.8.&  rcc].vol.  4.  &  dixi  fiipra  q.  11. 

Quod  quidcm  intclligitur,li  limpli 
citer  di<5tum  fuit ,  fi  fine  filijs  vcl  libc- 
ris,  Sccusv<;r6cft,ficxprcrsc  diiftum 
fitli  lincfilijs  mafi:ulis,nainq;  tuncno 
comprchcnduntur  fainiiiae .  tta  tcnct 
Bar.l.cumauiis,nu.4.  &  ibi  dicii  hanc 
cfreeommuncm  opinionem  Socin  Sc- 
nior  ft'.de  condi.&  demon.  &  vt  indu' 
4ritatam  fequiturlaO.fi  cjuis^riu.ii.ff. 
ilclurird.  om.  iud.&  ita  coiterrencri 
dicitPar.cof.^p.n.j.vol.i.&fequutur 
ocs  qui  fiipradi<5tam  communcm  opi- 
•>  inionem  fcquuntur,  &  non  habcrccoii 
tradiftorcm  dicit  SfortiaOdd.  d.ar.2. 


concluf.  a.  Qu^ia  tcrminus  iftcmafcn- 
lus  non  conucnit  focminis,  fcd  viris. 
5      Scd  qutd  fi  fupcrfint  ncpotcs  ex  fi- 
iia  t£mina,nunquid  ifti  coinprchcndtt 
tur  in  coditionc  fi  finc  filijs  mafculis? 
RcTp.Conttoucrfum  fuit,  fcdobtinuit 
non  comprchcndi  quoqtic.ititradunc 
D  D  .l.gallus.^.nuncdc  Icgc,  ff.dclib, 
&pofthnm.&ibi  Soc.nu.6.dicithanc 
cocm  opinioncm,&  ab  ca  non  cfTc  rc- 
ccdcndum,  qucm  rcfcrt  &  fcquitur  la- 
tifsimc  dcclarando  Tibcr.Dccia.  conf. 
I  t7.nu.i6.&  fcq.voI.^.&  conf.i.vol. 
a.magis  cocm  dicitSforl.Odd.d.trac, 
compcnd.part.<5.ar.6.concI.  j  &  licct 
contrarium  quodimo  dc  proprictatc 
fcrmonis  ctiam  in  c6ditionc,fi  appofi- 
tacft  didio,mafcuIis,c6prchcdaturnc 
potcs  defccndotes  ex  focminis,  nifi  ali- 
tcr  dc  voluntatc  tcftatoris  apparcat,ve 
riratcm  &  magis  comunc  dicat  Alban. 
conf.86.&  conf.  87.  nu.?.  tamcn  ip/c 
dccipitur,&  prima  opinio  rc  ucra  ma- 
cis  cois  cft:&  non  dubiu  cft,  dida  qua 
litatc  mafailinit.itis  appoiita  cftcatc- 
ftatorc,rationc  confcruandi  agnatio- 
nis ^quarpcr  dcfccndcntcs  cx  focminis 
etiam  mafculosco/cruari  nonpotcft, 
4      Qnarro  itcm,quid  i\  tcftator  »n  pri- 
mo  gradu  vocauit  mafi:uIos,vt  fi  filiot 
mafi-iilosinftituit  vniucrfjIcsh^Tcdcs, 
&  filias  cxclufit  infiitucndo  in  rc ccrta 
vcl  dotando  cas:  N  uquid  conditio  fim 
plcx,finc  fi!ijs,c6prchcndat  ct  filias  foi 
minas ,  &  it.i  ncptcs  cx  filio  iniHtuto? 
Rcfpon.fuit  hic cafii.sap.id  Djd.  habi 
tus  pro  diffictli,&  cofulucrfit  fupcr  co 
ocsL)D.ItaIi(;,&  multi  rccufaruntco- 
fulcrc  ,vt  rcfL-rt  Pau.dcCaft.I.  I.  C.dc 
cond.infcr.  &  proptcr  varias  do<?toru 
opiniones  cafiis  non  fuit  dciurc  dcci- 
fus,fcd  cocordia  ac  tranfi<^ionc  com- 
pofitus ,  vt  idcm  Paul.dc  Caftr.  rcfcrt 
conf 409.lib. i.Nain  quod  ncptis  non 
-faci.it  dcficcrcconditionc,  ncc  admit- 
tcnda  fit  qiiaplurcs  confulucrut,  quos 
feriatim  rcfcrt  Soc.cof  i58.nu.  i  ^.ii.2« 
X    2  Ciot. 
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Grot.cofl  .Marzar.  trad.dc  fidcic.  q. 
2 1  .&  hanc  opin.contra  ncptc  cflc  ma- 
gis  c6cm,&  Do£l:.tcncntcs  cam  maio- 
ris  cfle  aiithoritatis,numcri,  podcris  ^ 
&mcnrur^  tcftatur  Rolan.a  Vallc  cof. 
S2.pcr  totum.vol.  ?. 

Contrariam  vcro  partcm,et  ifto  ca- 
fu  ncptcs  cx  filio  inilituto,  cxclufafilia 
propria  tcftatoris  abvniucrfali  harrcdi 
tatCj&  douta  tantum,licctin  conditio 
iic  dc  Bhjs  tantum^minimc  exclufas  ce 
feri  a  fucccfsionc  patris  fui ,  ct  ab  inte- 
ftatoppfilios  tcftatoris  ncpvotcs  ma- 
fculos^vcl  .ilios  dc  agnationc  fubflitu- 
tos  tcnct  confuIcJo  Alcx.conf.  5  j.nu. 
lo.vol.  j.diccns  cam  cfTccocm.Soc.fir 
mans  idcm  conf  5  5.V0I.3  .Dcc.I.  focmi 
nor.nu.i  oi.diccnsliisterminis  camrf 
fc  c6cmj&  pro  hac  partc  ncptis  confu- 
luiflcomncs  Boaonicfcs  &  Pcrulinos, 
&  Collcgium  Aucnionciifcica  iuuicaf 
fc  Soc.conf.  2  i  7.V0I.  i.Caccialup.l.gc- 
jiCTaliicr.^.cum  autcm.  C.  dc  in(lit.& 
fubftit.fic  ita  c6iter  tcncri  dicii  Dcc  c6 
fil.570.&  camnonfolum  vcram  clTc, 
fcd  ctiam  comraunitcr  rcccptam  aflc- 
rit  Crot.conf.i  7.nu.i  s.Cocm  quoqi 
tcftatur  Mandcl.  dc  Alba.conf.  i  p.nu. 
z.crcbriorcm  &  vcriorem  dicit  Toan. 
Ccph.conf  45.&  46.  &  nouifsimcFra 
ciCWantica  d.tra<5t.dcconicd.vIt.  vo- 
lunt.lib.ii.tit.i^.nu.^.Marzar.  conli. 
7.pcr  totum ,  vbi  dc  c6muni  tcftatur  • 
Scd  ccrtc  quamuis  varij  vaiic  dixcrut , 
tamcnnonfcmpcrin  proprijs,  fcdin 
diucrfis  loquuntur  quandoquc  tcrmt- 
nis,  vndcpro  rcfolutionc  huius  qonis 
diftingucndum  eft^quodaut  fubftitu- 
tus  cft  .iliquis  dc  dclccndcntibustcfta 
torisjvclagnatis,  vt  li  Hlios  mafculos 
infticuat  exclulls  fceminis^&cos  i\  finc 
fili js  dece(fcrint  inuiccm,vcl  cis  agna- 
los  fubftituat,&  hoc  cafu  Dod.conclu 
dunt  filiorum  appcllationc,  ncptcs  no 
contincri  in  conditionc  fine  fiLijs  ,  vd 
libcris  itaquc  non  dcficcrc,  ita  in tcr- 
jninis  coflilului(Paul«4cCailr«  coiii^ 


4op.lib.i.&hanc(hTam  cflc  commu- 
ncm  &  acquiorcmtcftatur  ParifconH 
48.nu.9.voI.2.  eandcm  dicit  cflc  con:i 
muncm  opinionem,^quioren),&  ratio 
nabiliorcm  ab  caquc  in  iudicando  rccc 
dcndum  noncflcGrat.conf  i  ii.cafus 
talis  cft.nu.28.&  zp.li.i.Calca.conC 
48.nu.4i.&conf  i.nu.  i^.&  fcq.pcr 
totum.hanc  quoq;  aflerit  magis  c6cm 
opin.Alcx.conf  d2.&  conf  65.  Ruin. 
conf  ixo.nu.5.&  nu.id.vol.i.confil. 
145.conni47.conf  1 50.num. II.  vbi 
hanccflc  rationabiliorcm  ait  volum, 
2.  Hancquoquc  Fatctur  magisc6cni 
Lud.Goz.conf  88.prxfcntis  confiilta- 
tionis.Iib.  2 .  vbi  hanc  q6ncm  latifsimc 
abfoluit  Rolan.a  Vallc  cum  pluribus 
allcgatisd.conf  82.nu.3  j.Ccph.d.co- 
fil.45.  &  46.niagis  c6cm  afl^crit  cu  plu 
ribus  dc  communi  aiicftantibus,&  di« 
ftindioncm  Paul.  dcCaftr.cflc  valdc 
a;quam  &  rationabilc  dicitCurt.  iun. 
conf  i^p.numc.i^.  magisc6cm  dicit 
Ruin.conf  1 1 o.nu. 1 2.vul. z.Soc.iun. 
conf  5  6.in  princ.vol.4.  Sfort.  Odd.d. 
traft.compcnd.d.part.  art^.  concluf 
7.magis  communcm  ,&  in  iudicando 
amplcdcndam  cflcalferit  Tobia*  No 
nius  conf  j6.nu.io.  &  oes  proncgati 
ua  opinioncallegati  fatcnturj&  diftin- 
dionem  Paul.  dfe  Caftr.  communitcr 
rcccptam  ,& quod  qn  fubftituti  funt 
dc  f;^milia,rari  aut  nulli  rcpcriantur, 
contra  Paulum  fcntiant,nouifsime  fa- 
tcturTibcr.  Dcc.  virin  ciuili  fcicntia 
cmincntifsimus  in  conf.84,Tol.5.&  c6 
f1l.74.nu.  5  6.vbi  loquitur  maximecon 
currcntibus  duobus^  videlicct  quod  te 
ftator  proprias  filias  cxdufit,  &  mafca 
los  inftituit.  itcm  quod  cxtct  ftatutij^ 
quod  fucminas  cxcludit ,  &  in  his  tcr- 
minis  dicit  quoque  cocm  Socin.iun.ia 
confi.i  68.  a  nu.  S^.ad  nu.87.vbi  cnu- 
merat  x2  8.IurifconfuItos,&  itacoitcr 
tcneri  idemaflcrit  confil.65.num.  s. 
vol.^.Goz.conf  Sp.num.io.dicensita^ 
proiAafcttlo  iudici^um.  Non  cnioi 

dcbct 


Ll!5er,§.Fidclcomml/rumr  $if 


iJcbrt  cffcmdions  conditionis  ncptis 
cjuam  filia,idc6  fi  filiam  cxclufit,miiltd 
inagis  cx  pr^fiimpta  mctc  tcftatons  nc 
ptis  cxcludi  dcbct^hoc  cnim  cafu  tcfta- 
lor  ccnfetur  habiiifTc  rc/pcdu  ad  agna 
tioncm  confcruandam  ,  cjuippc  quia 
pcr  folos  confcruatur  mafirulos  . 
^    Aut  vcro  dcfccndcntcs  vcl  agnati  no 
funt  fubftituti ,  fcd  cxtranci  qui  dc  fa- 
milia  &  agnationc  tcftatoris  no  funt  ^ 
&tunc  licct  cjuidam  cxiftimcnt,quoq; 
eocafu  fubftitutuni  pcr  ncptcs  no  cx- 
cludi ,  tamcii  frcqucntius  in  contraria 
fniam  itum  cft,  ita  originalitcr  tcnct 
Paul.de Caft.d.conf.^op.  &:  haccocra 
ertieopin.tcftaturSoc.iun.confil.  i88. 
vol.2.&  cam  rcccptam ,  &  aDodtorib. 
canonizatam  alTcrit  Bcro.cof  1 1 5 .  nu. 
Ij.&conf.r  i8.inprin.voI.2.Lud.  Bo 
logn.inter  confilia  AIcx.  conf  14.  pcr 
totumvoI.4.Crot.conf.  i^.nu.  26.  & 
J I.&  cx coi opin.rcfcrt Zanch.l.harrc- 
dcs  mci.J.cum  ita.$.77.  fF.  adTrcbcU. 
magis  c6cm,vcriorcm,&  arquiorc  nun 
cupatSfort.Odd.d.trad.compcn.par- 
tic.5.d.art.4.concl.5.&  fubditconfu- 
Icndo  &  iudicando  fcqucndam  cflc.vc 
riorcm  &  magis  cocra  aflcrit  Francifir. 
Burfat.conn64.nu.  1 7.V0I.  I  .&  conlil, 
Sfi.nu.y.cod.vol.  &  fcntcntiam  Paul. 
dcCaft.  coitcrrcccptam  ait  Dccian.d. 
cohf.ccflat  namquc  tunc  ratio  fupradi 
^a  confcruanda?  agnationis,  proptcr 
quam  teftator  prarfumitur  filias  pro- 
prias  exdufifle. 

QmHio  XXXVI. 

lAn  m  nepotibus  yerificetw  condaio,fi  fine  U 

berisynu.j. 
Qwd  fi  diClim  fit  fme  fiiijs  ex  Je,>el fuo  corpo 

re  natistnu.2, 

QVxro,mimquid  in  ncpotibus  ve- 
^rificctiir conditio  fi  finelibcris, 
'  Tcl  filijs  deccflcric?  Rc/p.qudd  fi  didu 


fit,fi  finc  libcris  dccdTcrint^omncs  fi* 
nc  firrupulo  fatcntur  comprchcndi  ne- 
potcSjVt  tcftaturOdd.d.  partic.^.  art. 
2.concluf  I  quia  libcrorum  appcllatio 
ncncpotcs  c^tcrosq;  dcfccndentcs  c5 
tincri  reccptum  cft,  Sin  vcro  di^lu  fit, 
fi  fincfilijs  dcccflcrit,quanuis  quidam 
antiqui  alitcr  fcntirc  vidcantur,tn  ho- 
dic  St  cois  cft  opinio,  quod  vcniant  ne 
potcs  &  alij  dcfccndcntcs,vt  faciatdc- 
iiccrcconditionem,  vt  tcftatur  Soc.co 
fil.249.num. 2. vol. 2. & ocs fateri  dicit 
Alciat.I.filiusf.^.diui.vcrf.illud  oes  fa- 
tcntur,  &  firnon  vidiflccontradiiSorc 
aflcritCcph.conf  io7.nu.  id.cocm di 
cit  Parif.conf.  1 8.  nu. 5p.&  60.  vol.  2. 
hanc  quoquc  vcrc  dicit  cocm,  qui  plu- 
res  quoque  de  coi  tcftantcs  adducit 
Sfori.Odd.d.art.  t.concl.;.  &  fubdit 
non  habcrecontradi^lorcs,  nifi  quoC 
damantiquos  ambagibus  plenos  ,  no- 
uifsimc  Mantic.dc  conicd,  vlt.  voliit. 
lib.  I  f  .tit.8.nu.2  0. 
2  Scdquarro.quidfididumfit/ifinefi 
lijs  ex  fcjvel  fuo  corporc  natis,num^d 
nepotcs  vcniant  in  conditioneifta? 
R.clp.Bar.d.$.inftitucrat,vidcturvcllc 
non  contincri,fcd  cotrarium  tcnct  ip- 
fe  in  I.libcrorum,nu.  18. ft.de vcrb.fig. 
&hanccflc  cocmopin.  dicit  Soc.  (cn, 
confi^.nu.i.&conf  J  i.nu.i^.  voU 
4.Sfort.Odd.d.partic.i^.art.5, 

Qu4^JHo  XXXVII. 

SyMM^BJ^, 
Conditioftfme  iiberis,    perificetur  in  libe" 

ris  naturdtbus  tantununu.  i . 
Quid  ft  extraneus  e/fet  fnhflitutus.  nu,  2 , 
Quid  fi  nati  fint  ex  damnato  coitu.  nu.  $ . 
Quidfi  teflatorfit  in  digmtate  cbflitutus,  yel 

nobiiistaut  HUiflris  confitiarius  principis.nu, 

^.&nu,^t 
Qwdfi  inflituta  effet  filia  famima.nu.6 . 
Quidflfubflitutusfit  aUus  teflatorisfilius  legi 

tmusytir  naturalts.nH.j. 
QjS^fi  fulifiitutafitpiaaui{a,  nu.S, 

X   3  Didum 
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DlducOdc  filijs&  ncpotib«s,an 
&  c]n  in  eis  vcrificctur  coditio  j  fi 
finclibcris  dcceflcrit.EthfC  quidcpro 
ccdut  infilijs  lcgitimis&:  naturalibus. 
Scd  cjuid  dc  naturahbus  tantum,  num 
quid  in  illis  vcrificctur  conditio  ?  Rc- 
ipond.  DifHnguunt  intcrprctcs  intcr 
condicioncm  alcgc  fiibintcllcctam  ,  vt 
(juando  filius  fimplicitcr  grauatur ,  Sc 
a  tcftatofc  cxprcfsc  appolitam  ,  primo 
cafii  dujc  fimt  opinioncs.  Sunt  cnim  q, 
cxiftimantdifpofitioncm  l.cum  auus  j 
non  proccdcrc  in  naturahbus  hbcris  . 
itatcnctgU.cxfa6lo.$.  fi  quisrogatus, 
4d  Trebcl.&:  hanc  gl.  communitcr  ap- 
probari  pcr  Dod.  dicit  ibi  Rip.  numc. 
i7.Dcc.d.l4»cncralitcr.num.  1 1  .&  ibi 
banc  dicit  cllcmagiscommuncm  opi- 
nioncmlaf.iiu.6.  Communcm&vc- 
riorcm  dicitImol.d.$.  fi  quis  rogatus. 
Ant.  Gomcz.d.c.s.num.^o.  quidicit 

3uod  irtam  opinioncm  tcncrct  iudica 
o  &  confiilcndo. Ant  Gabr.d.  confil. 
nu.dy.  &  aliosidcm  atteftantcs  accu- 
mulat  Alfan.fua  collcft.iur.aoo.  fupcf 
d.I.acutifsimi.Franc.Burfat.confi.  6 1 . 
QU.20.V0I.1. 

-  Contrarium  vcro  alij  tcncnt  ,quod 
itmmo  ctiam  in  tacita  coniJitionc  fub- 
lntcllc6ta  a  lcgc  admitutur  naturalis 
tAntuni,nifi  cx  qualitatc  pcrfonx  aliud 
prarfumi  dcbcat,&  itadocctBartol.  d. 
§,  fi  quis  rogatus ,  &  hanc  fcntcntiam 
dicit  magis  communem  Alcxand.  ibi 
numc.6Jmol.numc.2.Angcl.Paul.  de 
Caftr.&  fubdit  AngcLab  hac  opinionc 
non  efle  rccedcndum,&  quod  ifta  ma-  j 
gis  communis  &  rcccptior  dicitTira- 
qucl.  cum  ali  js  pcr  cum  1.  fi  vnquam  i 
verb.fufccpcrit  liberos.nu.  1 20.  de  rc- 
tiocand.donat. 
t    Sccundocafucommuniseft  omnium 
opinio ,  quod  naturalis  tantum  cxclu- 
dit  fubftiiutum.&  tenct  Bartol.l.  cx  fa- 
fto.$.fi  quis  rogatus,num.».  ft.ad  Trc 
b«l.&  quod  Doft.fcquuntur  commu- 
uitcr  tcftatunbi  R.ip.tiumaQt&.iuttC 


cffc  communem  rcgulam  ab  caqucdi- 
fcedi  non  poftc,dicit  I>cc.c.in  prifcn- 
tia.num.io7.cxtra  deteftaraen.  magis 
communcm  cflc  aflcrit  Socin.fcn.  d.  L 
cum  auus.num.pd.Sfort.  Odd.d.  par- 
tic.5.art.vltim.Francif.Burfat.d.  confi. 
5 i.nurac.iO.volum.  i.Corraf Mifccl. 
iurJib. I .gl.7. i.par.num.^y.  Alfan.d. 
collcCt.iur.66.ad  d.  §.  fi  quis  rogatus  • 
Andr.Geyl.obfcr.lib.z.obfcruat.  IJ<J, 
num.^.Vafqui.defuccefprogrcf.^.i^ 
nu.i.vcrf.  dcnique.  Francifc.Mantica 
d.lib.1 1.tit.p.nu.2. 

Contrariam  vcrd  partcmjquod  im-r 
mo  vtroquc  cafu  fiuc  alcge,fiuc  tcftatp 
rcfitadicdaconditio,  filius  naturalis, 
non  excUidat  rcgularitcr  fubftitutum, 
nifi  de  voluntatc  coiiftct,dicitcommu 
ncm  Ang.dcPcruf.ImoI.  d.$.fi  quis  ro 
gatus.Tiraqucl  d.l.fi  vnquam,  verb.fi| 
fccpcrit  liberos.num.  i  20.  licct  numc. 
^d.priorcm  &  communcm  rctcrt.w.ar- 
gis  commancm  Parifi  c.  in  pra:fcntia, 
num.5<?.Soc.conf.i 82.V0I.  z.Eman.a 
Cofta  c.fi  patcr,verb.  fi  abfque  libcris, 
numc.40.  diccns  vcriorcm,&  ab  ca  in 
iudicando  &  confulcndo  non  cfl^c  rcc? 
dcndum.Scd  rcucra  prior  magis  coi^ 
niuftis  vidctur. 

Et  ha:c  rcgula  communis  quidem 
proccditin  dubio  in  naturalibus  ex  il- 
iicito  coitu  fufccpiis .  Scd  quid  fi  nati 
fint  cx  damnato  coitu?  Rcfpond.  Bart, 
djCk.l.ex  fado.$.I.tcnei  nonadmitti 
talcs  ad  excludendum  fubftitutum.  & 
eft  communisopinio,vt  tcftaturRipA 
ibi  num.49.Dcc.c.inprxfcniia.  num. 

iij.lKir^. 
^  Quid  autcm  fi  tcftator  fi t  in  dignita- 
te  confti?uiuSjVel.Dobih$^uc  illuftr|« 
confiliarius  principis  ?  Rcfj^on.quod 
non  admittantur  naturales .  ita  tenc^ 
Bartol.dict.$.fi  quis  rogatus,numc.  l. 
&hanc  fcntcntiam  frcaucntiori  calcu 
lo  rcceptam  cfle  dicit  Alcxand.  ibi  nu- 
me.6.Paul.dcCaftr,ibi  Anto.  Gomex» 

.Viuia,lcfoi.  To.^Vl..cap.;.  numcr.^c^ 
 .-^   -  pjj^ 
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Pracif Mantic.d.rit.  nu.^.  ncqiic  cnim 
tcftator  dc  talibiis  filijs  cenfinc  prsfn- 
ftiituf,qtios  habcrc  ci  dcdccori  futuru 
eft.Qnod  quidcm  proccditin  qualibct 
^ignitatCjquamuis  Paul.dcCaltr.in  d. 
f.fi  quis  rogatus,a!itcrfcntiatjVt  tcfta- 
^ur  prxdifti  Doftorcs. 

Quinimo  proccdit  hoc,  ctiamfi  gra 
uatiis  cflct  viIispcrfona,dummodo  tc- 
ftator  fit  nobilis,quia  fucccditur  tcfta» 
tori,  non  grauato .  ita'  dcclarat  Imol.d. 
f  .fi  quis  ropatus,  &  hanc  cfle  commu- 
ncm  opin.ibi  dicitRtp.nu.i^.Francif. 
Manticad.tit.i  i.nu.9. 
•Qu^ro  itcm,quid  fi  patcr  tnftituiflct 
filiam  fuam ,  <\ux  finc  honoris  difpcn- 
dio  non  potcft  habcrc  filios  naturalcs, 
Numquid  vcnicnt  filij  naturalcs  in  c6 
d{tionc?Rc{j>.  fj>  non,quiapatcr  dccis 
non  ccnfcrur  cogitafle,  fcd  potiusfilrar 
honori  &  fama:  totius  familiar  confulc 
rcvoluiflc,ita  vidctur  dc  mcntc  Bart.I. 
ha:rcdibus.$.fin.ff.ad  Trcbcll.  hanc  di* 
citcflc  communcm  opinioncm  Sfor- 
tiaOdd.d.partic.  vltim.artic.  vcrficul. 
An  natura!estatum,conclury.  licct  ip 
fccum  Imbl.d.  §.  fi  quis  rogatus,ttiam 
intclligat  non  proccdcrc,fi  cktranc^ fit 
fafta  fubftitutio. 

'Qnid  autcm  fi  fubftiturus  fit  alius  fi- 
lius  tcftatoris  lcgitimus  Jc  naturalis  ? 
Rcfpond.  Variatum  fuit,fcd  obrinuit 
ctiam  hoccafii  cxdudi  fiibftitnrnm.ita 
tchct  Alcxand.  confil.  94.nume.:?.vo- 
lum.  r .  &  communiter  tcneri  tcftatur 
Ripa  d.§.\i  quisrocatus  ,  riiimtT.?^, 
Quia  faltem  attcnditwr,pofsint^^lfch^ 
rcdcs  cx  tcftamcntqgrauati ,  non  iiu- 
tcman  fint. 

Qnarro  itcm ,  quid  fi  fubftituta  cfltt 
piacaufa  ?  Rcfpond.Suntqui  cxtfti- 
wcrithon  deficercconditioricm .  Se^ 
tamcnin  contrariam  fcntcntiain  nis- 
gis  communitcr  itum  cft,vttcftatur 
Kip.d.^.fi  qurs  rogatt1s.nt1m.15.qnod 
vcriiis  cxiftimo .  Si  cnim  filius  teftato- 
hs  saturalis  &  K^gitinuis  fubftitutus 


non  impcdit,  quominus  naturalis  tah 
tum  admittatur,  multo  minus  ecclcfia 
vcl  pia  caufa  id  facict,  qua:  non  potcft 
cflV  quo  ad  hoc  dignior  filio  tcftato- 
ris. 

Qfufiio  XXXV/ II.  . 

^nle^^itim.tti  excluddnt  fitbflitutum  nime» 
i .  i>uid  ft  didiim  fu ,  fme  legitmis  &  W4- 
ttiraiibusj  mme.x.  decl^ratur  numero  5. 

Quid  ft  di6lum  fine fidjs  ex  legitimo  matrima 
nio,nu.  ^.Qttid  ft  matrimonium  contraClum 
ht  mortis  articHio,nu.6. 

Quid  fi  verba funt  geminata,nu.  7, 

QVarro,  numquid  in  filijs  Icgitim» 
tis  vcrificcturconditio  &  c6(e 

1  qucntcr  fi  Jcicommiflum?Rcfp.  <j>  n6, 
ita  tcnet  Imol.d.^ .  fi  quis  rogatus  .  & 
hanc  cflc  cocm  opm.dicit  Alcx.  confi. 
a.nu.i  j.Doc.conf  5  f '?.IanXjall.^.& 
quid  fi  tantum,nu.  i  ^9.  h.  dc  libcr.  &3 
pofth  hacrcccptiorcm  &magisc6ctn 
I.gcneralitcr.^.cum  autcm.C.de  inftit, 
nu^-*.c6f. 2.1i. i.Eman  aCofta d.vcrb, 
ft.nbfqi  liberis.nu.  jo.  &  hocfincfcru- 
PmIo  proccdit  in  fubftituto  in  his  vcr- 
bisi  fi flnc  filijs  dcccflcrit,  vt  aflcrit 
Sfort,Odd.d.tra<5t.part.vIt.vcr.An  lc* 
gitimati.Andr.Gcyl.d.obfcr.  156.  lib. 
a.num.^t 

Scd  qu4d  fi  di«5tum  fit ,  fi  fine  filijs 

2  Icgiiimis,&  naturalibus  dcccflcTit,nii«i 
quidexcludct  Icgitimatus  fubftitutu  ? 
Rcfp.  In  hacfpccicc6fidcr.idi  funt  ca-* 
fuS.Primus  cll:  dclcgitimaiopcr  rcfcri 
pium,&  dua:  funtcotrariiopinioncs. 

Primacft  ,  quod  lcgitimati  pcrrc-» 
Icriptum  non  cxcludantfubftitutum^ 
ka  tenctBaldusl.  Lucius,2.  in  fin.ffi. 
dehxrcdib.  inftit.&  cotnmuncm  cflc 
opinioncm  aflcrit  Barbat.  confil.  27« 

X    4  vol. 
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vol.  r.  &(ipncm  cfTcarduam  quidefic 
profundam,  fcd  quamuis  fitpalTus  val 
dcdubius/ubditcocm  cITcconclufio- 
nem^quod  non  cxdudat  fubftitutu  rc- 
fcrtlafl.2.  C.dciur.  cmphit.nu.  204, 
Imol.qui  tamcn  contrariumtcftatur . 

Sccuda  opinio  eft  affirmatiua,  quod 
imo  Icgitimatus  cxcludatfubftitutum. 
ita  tcnct  originalitcr  Iacob.de  Arct.  in 
quadam  dilput.vt  rcfcrt  loan.  Andr.ad 
Spcc.dc  fucccft.ab  intcft.in  fin.&  hanc 
dicitcffc  commuacm  opinionclmol. 
l.cxfado.^.fi  quisrogatus.nume.  17. 
Arctin.inprinc.d.l.num.9,Alcxand.& 
laf.l.gcncralitcr.^.cum  autcm.num.7. 
C.dc  inftit.&  fubftit.confil.  j  p.vol.^. 
&  quod  omncs  itatcncntdicit  Paul. 
dc  Caftr.confi.^o.nu.2.voIum.i.com 
muncm  dicit  Alcxan.conCi.num.22. 
vol.i.confil.i  2i.num.i  ^.vol.:.  Soc. 
d.I.Gallus.^.&quid  fi  tantum,fubdit- 
qucab  cain  confuIcndo&  iudicando 
non  cflcrcccdcndum  .  hanc  clTccocin 
fcntcntiam  omnium  in  vrraqueccnfu 
ra  Dodorum  affcr^^  Curt.Scn.  confil. 
l^.nu.^.  Communcm,&crcbriorem 
cx  ali js  rcfcrt  Francifc.Iiurfat.confil.i. 
nume.^o.volum.  i  .Cephal.  conf  1 1 7. 
nu.xo  confi.i88.nu.ip.Roland.aVal 
lcconf  8^.num.i9.conf.<J7.vol.  5.  in 
prin.plurcsjhanc  magis  communcm 
aitcftantcs  cumulatSfor.Odd.d.  traft. 
compcd.par.6.vlt.art.vcrf.  lcgitimati , 
licct  ipfecontrariam  fcquatur^nouifsi- 
xneMantic.hb.ii.tit.io.  nu.9.  Ratia 
cft,quia  Icgitimatus  non  difSprt  a  lcgi- 
timo ,  &  lcgitimorum  &  naturalium 
numcro  habctur. 

3  Intclli^ctamcnhanccommuncpro- 
ccdcrcjfi  fubftitutus  ad  talcm  lcgitima 
tionemfitcitatus^icctminimcconfcn 
lcrttjVt  tradit  Socin.iun.d.1.  Gallus.  §, 
&  quid  fi  tantum.numc.  145.  &  hanc 
clfe  communcm  opiiiioncm  tcftatur 
Parif.con fi  i  .num.^^.vol.z.confil.  9, 
nu.ip.vol.cod.Burfat.confi.  i.nu.^x. 
Tolum.  I  .vi»i  plurcs  dc  communi  atcc- 


ftantes  adducit,Neuiz.conf.pp.  nura; 
21.Soc.iun.cof  95. num.87.  volum.  j. 
Dcc.conf.8  j.Crot.d.f  &  quid  fi  tan- 
tum.  Dida.  CoMar.dc  fponiaI,2.par.c. 
8.$.9.nu.8.noui{5imc  Mant.d.rit.  x  x# 
nu.4.  licct  non  dcfintquicontrariam 
partcm  dcfcndant,quam  cgofacilc  co- 
plcdor,  fi  Icgitimatio  fiatpoft  mortc 
tcftatoris.Sfort.Odd.d.locOj  licct  ipfc 
diftinguat. 

4  Itcra  intclligc,vt  proccdat,  non  tan- 
tum  in  nato  cx  concubtna,(cd  ctiam  ia 
fpurio.ita  tradit  Alcx.d.$.cum  autcm. 
nu.2.  hanccffccommuncmjab  caquc 
non  rcccdcndum  cffc  dicit  Soc.  fcn. 
d.l.Gall.^.fi  cius.nlr.  j.Socin.iun.con- 
fil.77.num.S.volum.3.refcrt  Mantic, 
d.tit.io.nu.20. 

Sccundus  cafus  cft ,  quando  agitur 
dc  lcgitiixiato  pcr  fubfcqucns  matrimo 
nium,  &tuncomncs  concludunt  vno 
orc  cxdudi  fubftitutumj  vt  tcftatur 
Sfort.Odd.d.loco* 

5  Scdquxro,quidfididumfitfincli- 
bcris  lcgitimc  nati$,vcl  cx  lcgitimo  mx 
trimonio  naiis  &procrcatis,numquid 
lcgitimati  cxcludant  fubftitutumPRc- 
fpon.Itcrum  diftingucndum  cft,  intcr 
lcgltimatum  pcr  rcfcriptumprincipis, 
&  pcr  (libfcqucns  matrimonium.  Pri- 
n\o  cafu  vcrior  &  rcccptior  eft  fcnten- 
tia,  percxiftcntiam  talislcgitimatino 
deficcrc  conditionem.ita  tcnct  BaLd.U 
Gallus.J.fi  eius.&  hanc  cfTe  cocm  opi, 
tcftatur  Aret.l.cxfado.num.  lo.ff.dc 
vulg. Alex.d.f.cum  autcm  ,  conf  1 7  2. 
nu.  a.hb.7.conf.a  .nu.i  ^  .lib.  i ,  Socin. 
iun.confi.  d5.nu.16.conf.no.nu.  a 
confil.  1 4  5.  num.59.Iib.  ?  .conf.8 1.  nuJ 
i5.&  fcq.voIum.4.fji)f.cJ5.numc.  7, 
volum.j.&dicithoccfrc  vcriliimum 
&communc  diftum,&indubitatum. 
Idcm  in  d  J.Callus.^.&  quid  fi  tantii  • 
num.  i^d.hanc  quoquc  dicit  commu- 
ncm  Parif.confi.9.num.4  y.confil.i  a. 
num.i47.voIum.i.  Didac.  Couar.dc 
ipouf,2.par.cop.8.$.  2.in  lin.  &  quod 
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omiics  ita  tcncnt  dicit Bcrcran.  conni. 
1 49. nu.^  .vol.i.nouisrimc  Tybe.Dcci. 
confi.SS.vol.i.nu.i  i.plures  dccoiat 
tcflantcs  rcfcrt  Sfor.Od.  d,loco  concl. 
4.Manti.d.tit.  io.nu.3 1  .&  fcq.&  hxc 
tcncda  cft,quia  talis  lcgitimatus  no  cft 
vcrelcgitiinc  nat"  ficut  tcftator  rcq.rit. 

Sccundo  cafu.quando  filius  fuit  legi 
timatus  perfubfcqucns  matrimonium 
magna  cft  controucrfia,vt  vix  apparc^ 
reposfit  quf  fit  magis  cois:Namq;  fub 
ftitutum  non  cxcludi  hoc  quoqj  cafu 
voluitAnt.de  Butr.c.vcncrabilem,nu. 
1 7.cxtra  qui  filij  fint  lcgit.&  hanc  cflc 
cocm  0pin.tcftaturRuin.conf1.92.nu. 
K^.vol.  j.Etitafircudum  Alcx.confi.y. 
Vol.y.qui  idetcnct  confulcndo,  bisvcl 
tcr  fuillc  iudicatum  rcfcrt  Alcia.confi, 
x87.nu.2.1ib.9.Soc.iun.confi.59.  nu. 
65. &  in  confi.(5^.nu.5<J.vol  j.diccns 
vixdifcerni  pofrc,qu«t  fitc6ior,&  com 
muncm  dictt  in  c6fi.77.nu.14.  vol.^« 
magis  cocm  dicic  Rolan.a  Vallcconfi. 
100  nu.29.&  fi;qq.  vol.a.qHcm  rcfcrc 
Sfor.Od.d.tratt  par.6.vcrb.Icgitimati, 
concluf.^.plurcs  dc  coi  attcftantes  cu 
mulat  Manc.d.trad  dc  conicd.vlcim» 
volun.lib.i  i.tit.  ]2.nu.2o.Raciofccu- 
dura  omncs  >  quia  fccundum  vcrba  tc- 
ftamcnti  rcquiricur  ccmporc naciuita- 
tis  matrimonium  Icgicimum . 

Contrarium  vcro,  fj>  imo  Icgitima- 
tus  exdudat  fubfticntum,tcncc  Arcc.l. 
Gallus,§. fi  cius,ft.dclibc.&  pofthu.& 
hac  communc  cftc  fcntcntia  atteftacur 
Dec.I.gcncraliccr  nu.2  2.C.dcinftic.& 
fubft.Rip.d.^. fi  quis  rogacus,  &  quod 
fit  dc  communi  mcnccfcribentiutn  di- 
cit  Alcia.confiI.  j  2.nu.  j  .lib  p.fubditq; 
ncmincforc  qui  dilTcntirct^nifi  Alcx. 
conirarium  confuIujlTct  confil.6.  vol, 
7.&  hanc  ucriorcm  cflc,  &  pluribus  rc 
Ltis  tcftaturSfor.Oddo  d.loco3&  fub« 
dit^quod  ii  niimcrcncurauthoricaccs 
coruin ,  qui  in  ccrminis  vtramqucpar- 
tcm  tcncntj  huius  parcis  fdutores  non 
cjOfc  numcro  imparcs :  Yndc  baoc  vti 


bcnigniorem  &  arquiorcm  tcncndani 
cflc .  hanc  dicit  magis  comuncm  Ema» 
Soarcz  com .  opin  .  ucrb .  lcgitimatus, 
CclfusHugo  confil.i  19.nu.20.  confi. 
SS.nu.^.FrancifBurfa.confi.i  .nu.2  8. 
vol. !  .&  priorcm  fcntcntiam  duram  cf 
fc  contra  ius  coromunCj&  quod  in  nu 
dorigorcuerborum  fundatur,  faiciur 
Modcr.Parif.addi.ad  Alcx.c6fi.  5.U0I, 
7.hanc  itaq;  fcqucdam  iudico  in  fauo. 
rcm  matrimonij,cum  fccundum  iuris 
CanonicijCui  in  his  Itadum  cft  magis, ' 
quam  iuri  ciuili^difpolitioncm^talcs  le 
gicimati  ucrc  funt  Icgitimi ,  ac  habccur 
ac  fi  nunquam  fuiflcnt  illcgicimiiquod 
communiccr  Doc.fcquuntur.  Et  uido* 
turcontraucrifimilcm  mcntcm  tcfta-- 
toris^fidicamus  cos  cxclu(bs:quia  i^a 
ucrba  cx  lcgicimo  matrimonio  procre» 
tis^non  ccnfcntur  addita,  nifi  ad  cauen 
dum  contra  gcncralcs  claufulas  rcfcri* 
ptorum  j  &  ad  cxcludcndum  lcgitima- 
los  pcr  rcfcripca,  ucl gracias  prccio ,  vc 
folet,rcdcmpcas,non  ad  di/poncndum 
contra  ius  comunc :  Imo  pcr has  dau- 
fula^ci  magis  fc  conformarcuidctarjft 
non  apcric  hunc  cafumcxprcfl^crit. 
6    Q^idautcm  fi  matrimonium  contra 
6tum  fic  in  ulcimo  mortis  articulo?  Rc 
fpon.  Suntqui  cxiftimant  non  admittt 
Icgitimatu  ad  cxcludcndum  fubftitutu 
proptcrprcfumpcioncm  fr.iudis,fediiv 
cocrariam  partcm  ab  inccrprcctbus  fre 
qucntioribus  fuftragijs  itum  cft,  quoA 
lcgiiimatus  pcr  matrimonium  in  arti.- 
culo  n.orris  concra(^um  fubfticutu  ex 
cludac,cx  eoq,'  fbio  fraus  oon  pr^Tuma 
tur,uttcftatut  Rui.confil.78.  nu.7.& 
fcq  uol.^.&  vcriorcBi  dicit  &  Tcquitur 
Rip.d.^.d  quis  rogatus^nu.^S.  cocm 
dicu  Dida.CDua.dc  fpoufJib.  c.{l.$.3.. 
11U.2.&  ita  tcncri  dicitmagis  commu- 
niter  laf  Lj^d  cft  quariitmn,  Cdehbep. 
&  pofthumis,  &  fubdit,qu6d  quipo-» 
nunt  cofitrarium  crrant .  Parif.confi,. 
]4.nu.;5.vol.i.Ancon.Gabric.Hb.(^.. 
tic«dclegtt.condu.iuiu.^b.FraD.  Scd- 
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minat.lib.  i  .Sclcd.intcrprct.cnp.tf.  n, 
^-.FrancifBurr.confi). 40.011.7  i.vol.i. 
Francir.Mantic.d.trad.dcconic<fl.  ?lt. 
voliint.lib.i  i.iit.  I  i.nu.j- 
7      Q^id  itcm,fi  vcrba  fucrunt  gcmina 
ta,fcilicct  fi  ii  rie  filijs  lcgitimi^  lcgi. 
timo  mati  imonio  n atis  dccclTcrit,  nu- 
quid  Icgitimatusexcludct  fubftituiu  ? 
Rcfp.Ant.dc  But.d.c.pcr  vcncrabilcn\ 
na.  1 7.  tcncrc  vidctur  non  cxcludi ,  &c 
hanc  fniam  non  rcpcrirc  contradido- 
rcmdicitRuin.confi.pi.nu.i^.voI.j. 
Contrarium  tcncnt  plcriquc  alij,  quos 
rcfcrtParif  confi.i  3.nu.i^.&  40.V0I. 
a.&  comuniorcm  probat  Francif  Burf. 
confi.  I  S.n.i  6.dum  oftcndit  Doc.  pro 
contrariaallcgatos  non  moucri  illa  ge 
minationc^fcd  ali  js  rationibus  ad  cxclu 
fioncm  lcgiiimatijfubditcj;  Ruin.dum 
dicit  cam  opinionc  non  habcrc  contra 
<iiccntcm,crrarc,&  h^c  vcrior  vidctur» 

'  Qjufw  XXXIX. 

%An  adoptiuus  excladat  fubflitutum. 

QVa:ro,numquid  in  adoptiuis  vcri 
licctur  condirio fi  finc fili js lcgi- 
timis  dccdfcrit  ?  Rc(p.Communis  cft 
fcntcntia  <]uod  fic.&  tcnct  Bar.d.  §.  fi 
■quis rogatus,n.^.C6cm  dicit  &  cjuod 
omncs  Dodorcs  ita  tcncnt,nouisfimc 
tcftatur.Kma.a  Cofta  t^,  vprb.  fi  abf^f 
liberis,nu..|.d.  Sfor.Odd.d.  trad.  fub- 
ftit.conipcnd.partid.vcrfi.an  lcguimi. 

Ouaflio.  XL. 

Jihnaneririm  an  comprehendatur  in  cond/tio 
ne,nu.  1  .dcdara  nu.  2. 

C>kinlfi  di&im  fit^  finefiltjs  legithmi  &  nattt 
Mfibus  exjuo  (orpore  natisyn.  ^ .  itcw,  quid 
fi  graiuaus  fraudJdeuter  ia^ejftis  fitt  nu.  4« 


Quibtts  conieSluris  fraus  probetUTyn.  $.et6. 
Quid  ft  monaflerium  fit  incapax/iu.-j. . 
1  /^Varro  vlterius,  fi  grauatus  ingrcdic 
v^^^jTionaftcriu,an  monaftcrium,c6 
prchcndatur  conditionc  fi  finc  fili js  de- 
ccftcrit,vt  vcrificctur  vcl  dcficiat?Refp. 
Ardua  hf c  cft  qnarftio,&  mirum  in  mo- 
dnm  controucrfa,  fcd  c5is  &  reccptior 
cft  opinio,cju6d  rcgularitcr  fubftitutik 
cxdudat.tcx.Auth.nifi  rogati,C.ad  trc 
bcl.&  hac  opinioncm  dicit  cocm  AIcx, 
c6nfi.u  i.n.  I  i.vol.a.Rip.d.Auth.  nifi- 
rogati,n.37.Dida.Couar.  varia.  rcfol. 
lib.  I  .c.  I  p.n.i  I  .Villal.con».opi.collcft. 
vcrb.monaftcrium,n.  1 2 1  .Cocm  &  ve* 
riorem  alfcrit  Ema  a  Cofta  d.c.fi  patcr 
vcrb.fi  abfquclibcris,nu.  ^4.  &plurc$ 
alios  dc  communi  attcftantcs  rcfcrt' 
Sfort.  Odd.  traft.  compcnd.5.  partic,- 
vcrf  An  lcgitimi.moucntur  antiquio-i> 
rcs,cjuod  monaftcrium  habcatur  loco' 
filij,quod  quamuis  dubiumfit :  tamcni 
communitcr  rcccptu  aftcrit  laf.Auth.t 
fi  qua  mulicr,  C.dc  SS.cccI.  Scd  vcrior 
vidctur  ratio,quod  tcftator  pariter  p- 
fnmatur  liberos  inftitui ,  &  monaftc-i 
rium  prardilcxiflc,  vt  aducrtit  Caftrcn. 
d.Auih.nifi  rogati.Quod  quidcm  pro- 

2  ccdit  in  conditionc  cxprcfla  ,  fccus  (1 
abfqucconditionc  fi  fincliberisjfimpli 
citcr  fiat  fubftitutio  poft  mortcmgra- 
uati  dcfccndcntis,qui  poftca  ingrcniis 
monaftcriu.itatcnct  Bar.  Aiith.  fi  qua 
mulicr,C.  dcSacrof  ecclef  &  cft  cois* 
fcntcntia,  vtprobat  Fcli  c.in  prarfcntia 
n. 4j.Couar.  varia.rcfol.lib,  i .cap. i  9, 
nu.6  &  licet  contrariam  paricm  com- 
muncm  aflcratCorn.d.I.cum  ncurisfi- 
rar,tamcn  hoc  ucrius  &  rcccptius  attc- 
ftatiir  Eman.aCofta  d.c.fi  patcr,  rcrb, 
(1  abfquc  Iibcri$,nu.70. 

J  Itcm  pracJifta  proccdunt  fi  in  con- 
ditione  fimplicitcr  di«5him  fit ,  finc  fi- 
Ifjs.  Scd  quid  fi  didum  fit ,  finc  filijs 
lcgitimis  ,  &  natur.ilibus  cx  fuo  cor- 
porc  natis  ?  Rcfpond.  in  hac  t^ua:- 
iiioiic  adco  v;u:i4uc  intcrprctcs^vt  vix^ 

difccrni 
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cJi/ccrni  poflit  qua:  fit  communior,plc 
riquc  cnimin  ca  funt  fcntcntia,  quoJ 
.tiic  cjuoquc  fiibftitutus  cxcludatur,  cii 
prarlumptio  iuris  fit  tcftatorcm  pari- 
tcr  &  hos  libcros  iflftituti,&  monaftc- 
rium  diicxific.ita  magis  communcm  di 
cunt  Alex.d.conC  1 1 1  .Rip.d.f  .fi  quis, 
Dcc.c.  in  pra-fcntia,  dcprobat.nu.59, 
Crauet.confi.  15».  quos  rcfcrt  Didac, 
Couar.d.cap.p.nu.  1 1 . Villal.d.  numc. 
1 2  i.Modcr.Parif.addit.ad  d.confi.A- 
Jcx.  Dcci.  conf.  4 1 6.  Scd  non  dcfunt 
ctiam  maximf  authoritatis  viri,  qui  c6 
trarium  dcfcndant,&  non  minus  frc- 
xjucn  tcr,&  qu idcm  Hoft icnf  c.  Kainal 
dus  ,  de  teftamcnt.  &  hanc  fcntcntiam 
inigiscommuncm  &  vfu  comprobaia 
dicit  Bald.auth.nifi, n.9.  C.ad  Trcbcl. 
fquiorcm  dicit  idcm  &  Imol.l.Lucius, 
ff.  dchacred.  inftit.Bald.  c0nfi.7j.Iib. 
y.Bocr.dccif  j 54.nu.4.fid  quod  h^c  vt 
vcrior  ita  f  quior  fit  dicit  Vafqui.de  fuc 
ccf.progrcf^  25.num  ^i.Grat.  conf. 
1 1  i.num.5o.Iibr.2.Pcdcmont.Dccif. 
.Ii6.nume.  i^.quos  rcfcrt  &  fcquitur 
Sfort.Odd.d.vcrb.  An  lcgitimi  tantQ, 
concli$.&  quod  harc  opinio  fortcfrc 
quentiori  calculo  fit  rcccpta,  fi  rcijciat 
coFiim  authoritas,  qui  moucntur  idco 
inonaftcrium  admitti ,  quod  conditio 
uii  rcpugnans  rcligioni  fit  rcijcicnda 
afleritnouisfimcMantic.lib.i  i.dc  co 
icifl.vlt.vol.tit.y.uu.  20.  vbi  plurcs  dc 
communi  tcftantes  adducit .  Quic- 
•  quid  fitjCgo  hanc  vti  veriorcm  fcmpcr 
fcquor. 

Scd  quid  fi  grauatus  fraudulenter 
monafteriumtuerit  ingrcffus,  eofci* 
licetanimo  j  vt  fubftitutum  excIu-« 
dcret  ?  Rcfpond.  Communis  eft  opi- 
nio,  Monafteriumpon  contineri  in 
c«nditionc ,  fcd  fubftitutum  pra:ferri. 
&  tcnct  glof.d.auth.  nifirogati  ^vcrb. 
vencrabilcm  ,  &  communcm  dicit 
Deci.  d.  c  in  inprxfcntia,  nimer.do. 
Curt,  iunior  conlil.  145.  num.  17.no 
uisfiincprofitctur  Sfortia  Odd.  d.  lo- 


co,  concluf.  iJ.  Mantica  d.  trad.  llh. 
io.tit.4.  num.  19.  &  hxcvcriorcft,Ii- 
cct  cnim  ingrcftus  abluitdolum,  tamc 
id  pra:fumptiucir-teHigitur. 

5  Scdiuxtahocdubiumcft,quibu$c5 
ic<5liiris  fraus  probctur  ?  Et  quidcfre^ 
qucntius  ponitur  excmplum,  fi  probc- 
tur,quodantc  ingrcfsii  plurics  iiafub- 
ftituto  tuit  minatus  ,  &  hanc  conicda 
ram  fufficicntcm  dicit  Abb.d.c.in  prtc 
fcntia,nu.4(5.Fel.num.4j.  fubditq;  Pa 
nor.ita  communitcr  tcncri,idcm  dicit 
Alcx.I.fi  quispofthumos,num.4.fF.  dc 
Jib.  &  pofthum.  Sfort.  Odd.  d.  loco^ 
concI.^.Manti.d.tit.^.nu.i^. 

6  Aliaconicduraadducitur,  fiinar- 
ticulomortis  monaftcrium  ingredia- 
tur.  Atcquidcm  non  in  fraudcm, 
fcdpotius  ardorc  rcligionis  ingrcflus 
prarfumitur  ,  itanotant.omncsd.cap. 
in  prarfcntia,  vtrcfcrt  Manticad.  tit. 
4.  nuin.  i8.  Qnoniam  tamcnairum- 
ptio  habitus  in  articulo  mortis  non  fa- 
citprofcfTum  cfl'c,non  nocct  fubftitu- 
to,aIia$  fccus.notant  Dodorcs  d.  cap. 
in  pra:fciiiia,&hanc  fcntcntiam  indu 
bitatam  cflc  dicit  Sfortia  Oddodi<5lo 
loco . 

7  Quidautcmfimonaftcrium  fit  in- 
capax  ?  Rcfpond.  Communis  cft  opi 
nio  fubftitutum  admitti.  ita  tenct  Bal. 
d.c.in  pra:fcntia ,  num.  15.  &  commu 
ncm  cflc  opinioncm  dicit  Alcx.  confi. 
1  ?  .uol.  j  .Dcc.  confil.  2  5  9.Parif.  confi» 
(J5.nu.io.vol.2.Pcdcmon.dccif.  i2d. 
num.2<5.Rip.l.cxfado,  §.  cxfado,nu. 
I  a.ad  Treb.Einan.a  Cofta  d.c.fi  patcr 
vcrb.fi  ablquc  libcris,nume.(5i.  Sfort. 
Odd.d.loco,concl.8.plures  dc  commu 
ni  tcftantcs  adducit  Mant.d.lib.  ix« 
tit.7.  num.  8' 

^^io  XL  L 

C9nditio  vcrificctur  in  morte  duilL 
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Dldlum  cft,tlcquibiis  fiiijs  intclligi 
tur  coditio  fi  finc  filijs  dcccfrcrit . 
Quarro  vhcrius,an  vcrbum  dcccflcrit , 
fiuc  morictur ,  vel  alia  vcrba  mortcm 
(ignificantia,  vcrificcntur  in  mortcec 
ciuili  tantum?  Rc(p.  non  lcuis  cft  con» 
troucrfia:^Sunt.n.  qui  exiftimcrmort6 
ciuile  naturali  acquiparari,  maximc  vbi 
cadc  cft  ratio  &  cficdus  idc.qua  fiiiam 
dicit  crtccom.Arc.l.cxparrc,$.infiilsa, 
ff.dc  vcrb.oblig.  Galiau.l.Gallus,  §.  & 
quid  fi  tantum,nu.  i o.Crot.  nu.  14. 

Contrarium  vcro  in  cafii  prarfcnti 
coitcr  rcccptum  cft,vt  teftatur  nouif- 
iimc  Sfort.Odd.trad.compcnd.par.il. 
art.  j.pro quo  militat  alia cois  ,  q  vuit 
mortcmciuilenaturali  rcgularitcr  no 
acquiparari,  nifi  qn  hoc  aiurccxprcfsu 
inucnitur,vttcftaturBoer.dccif  ^ 
n.<5.Fcr.Vafq.defiiccerprog.§.2  6.  nu. 
40.  id  vcro  incafu  pra:fcnti  non  cft  nc 
quc  cadcm  ratio  idcmq;  crfcftus.Nam 
fidcicomiflum  conditionalcnon  tranf 
mittitur^vndc  mortuo  fubftituto  antc 
mortc  naturalc  inftituti  fit  caducu ,  vt 
igitur  vidcatur,an  fiibftitutus  fupcrui- 
uat  ncc  nc,n6  (atis  cft,vt  quis  mortuus 
fttciuilitcr  j  fcd  cxpcdandacft  mors 
naturalis.  4 

Qu.^J}io  XLII. 

Tidekmmi/Jarms  antc  refliisttionem  non  hd- 
bct  ius  in  bonis  realetnu.  i  .Fa^a  refiitutio 
ne  fit  hxrcs  &  dom:mum,on/niaqy  iura  traf 
fnuntWtnu.  2  .Drclxratur  nu.  ^ . 

Jtn dominium ftt  d:re^umvel>tile,nu.  4. 

Quibus  caftbus  ipfo  ime  aShones  transferun 
tHrjnu,^.6,'j, 

I  'TPRanfcamus  nunc  ad  cffcftus  fidci- 
A  commisfi  vniiicrfulis.  E;  imprimis 
ftirc  dcbcs ,  tj»  fidcicommiflarius  antc 
fadam  rcftituiioacm  nullu  iushabct 
rcalc  in  bonis  fidcicommiiTo  fubicCiis^ 


tcx.I.  f  .&  l.rcftituta,fF.adTrcbc!.&te- 
nct  gl.l  pcn.$.fi.  C.  cod.  &  fcquuntuf 
Do6t,c6itcr,vt  teftatur  Soc.iun.cond 
X  ;  7.  vol.  I .  i de  in l.qui  Romz,  §  duo 
frat  r  cs  ,n .  81.  ff .  dc  vcrb.obli  .Fada  vcro 
rcftitutionc,fidcicommiffarius  fit  h«- 
rcs  efFcdu,&  transfcrtur  in  eum  domi 
nium,&  omnia  iura,omncsq;  adioncs 
adiuc  &  pasfiue,  adco,vt  licct  alias  vni 
uerfoiis  dcbitor  vd  particularis  no  pof 
fit  inuitis  crcditoribus  in  alium  trasfcC 
rc  adioncspasfiuas:tii  hzrcs  grauatus 
in  fidcicommiffarium  cas  transfcnc 
non  prohibcatur,  et  inuitis  creditori- 
bus  pcr  rcftitutione  hgrcditatis.  tcx.I. 
l.$.plaaiit,flF.adTrcb.  &  ibi coitcr  fc- 
quutur  Dodorcs,vt  tcftatur  Ant.Go- 
mcz.varia.refol.c.^.n.i.Tom.i. 

£t  przdida  proccdunt  ct  fada  rcfli 
tutione  vnius  rci  tantum,namq;  in  fi- 
dcicommiffarium  tranfit  dominiu,  & 
oia  iura  in  omnibus  rcbus  harrcditarijs 
ficutin  vniucrfole  hxrcdcp  aditionc 
in  vnarc  tantu.ita  tcnct  gLd.l.rcftitU' 
ta,&  fcquotur  Doc.c6iter,vt  idcGom. 
tcftatur  d.c.  5 .n.  I  5  .Eft  cnim  fidcicom 
milfarius  harrcdi  fimilis,  fadarcftitu- 
tionc,vt  dixi  fupra$.hxrcditas,q.^. 

Scd  oritur  pulchra  dubitatio  ,an  do- 
minium  quod  tianfit  in  fidcicommifla 
rium,fit  dircdu,vcl  faltem  vtilc?  Rcfp. 
non  lcuis  cft  qu^ftio,!itct  vulgaris.Scd 
cois  &  rcccpta  cft  lnia,  quod  in  fidei- 
comifTarium  dominium  vtilc  tantum 
tiim  harrcditatis  rcftitutar ,  tum  rcrum 
hzreditariarum  in  harrcditate  cxiftcn- 
tium  transfcratur,dirc6tum vcro  ma- 
ncat  apttdhxredcm  ^rauatum  pcradi 
tionem.ita  icner  gl.  1.  1.  inprin.vcrb. 
frudHS,ff.ad  Trcb.&  ibi  fatcntur  hanc 
cffc communcm  opi.Socin.  colum.vlt, 
&  Rip.nu.  1 7.Fcr.  V  afq.  licct  ipfc  dif- 
fcntiat  quoquc  dc  fiicccf.  rcfolut.  lib. 
t.iit. 1 1 .n. 1 6. &  fcq.Eman.Soar.addi. 
ad  Gomez.varia.rcl.Tom.  r  .d.c.  5 .  nu, 
4.1d  tamcn  obtinct  qn  fa<^ta  cft  rcftitu 
tio  ucrbalisjfccus  ucroli  rcaiis  rcftitu-' 

tio 
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tiofadafit,&  hoc  nemincm  negarc, 
itaqiK  procedcrcd.glofJ.i.  dicitCo- 
iiar.c.Rainutius,$. lo.nu.  5 .vt  dixi fu- 
pra  $  .lcgatum,c].ds . 

5  Scias  tnjCj>  quiaufdam  cafibus  cl  an» 
tcrcftitutioncmipfo  iurcin  fidcicom 
miflariu  tranfcunt  adioncSjVt  fi  hf  res 
dcreftituendo  grauatus  per  cotumacii 
fitabscs;  vdliprimus  fidcicomirtarius 
in  reftituendo  fccudo  fitmorofus,  vcl 
quis  eoruantcquam  rcftiluat  finc  hae- 
rcde  dcccdat.tcx.I.pcn.$.fi.C.ad  Trcb. 

6  Alius  cafus  cft  ,  c[h  harrcs  ^cndcntc 
conditionc  rem  fubicdara  ndeicora- 
miflbalicnauit ,  tunccnim  opus  non 
cft  rcftitutioncjfed  potcft  fidcicommif 
farius  vcndicarc ,  vt  dixi  infra  q.s  6. 

7  Sed  occurrit  ardua  qu^ftio  ,  li  har- 
rcs  fcriptus  rogatus  fit  nxrcditatcm  rc 
ftitucre  paupcnbus  vcl  alia;  pix  cauHc^ 
numquidadionestranfcant  ip(b  iure 
in  tales  paupcrcs  vcl  cau(as  pias  ?  Rc- 
^on.  it^lagna  cft  controucrfia  ,  fcd  in 
cam  fcntcntiam  frcqucntius  ab  inter- 
prctibus  itum,  quod  in  ccclcfiam  ,  vel 
paupcres  fidcicouimiiium  vniucrfale  fi 
ne  rcftitutionc  tranicat^quod  tcnct 
BartJ.i.q,<5.5p.  princip.  C,  defacrof. 
ccclef.  &  communcm  cffc  opinioncm 
teftaturIaf.l.vlc.nu.ro.&  nu.i  i.  dicit 

2uod  Ucct  difputando  vtraq;  pars  pof- 
t  tcncrijtamcn  in  iudicando  fauen- 
dum  rcligioni.magis  commuucm  dicit 
Alex.l.  f  .$.fcd  &  quoticns.fF,  ad  Trcb. 
ViIlal.com.opi.colIc^.  vcrb.  fidcicom 
iniflum,numer.50.  Matthe.  Gnbald. 
commu.opin.verb.  piacaufa^  Tiraq. 
trad.de  priuilcg.pif  cau(ar,cap.3  S.Fer 
nand,Vafqui.  de  fucccf.  progrcfJib.  5 . 
$.2tf.nu.2.&  dcfuccef.rcfolut.$.n.nu. 
54.1icet  in  contrariam  partem  ridea- 
tur  indinarc Francif.Buriat.conn.  55, 
nu«25.&  i^.vol.i.TobiasNonius  cod 
2  8.nu.  I  S.communcm  dicit  Sarai  udd. 
sd  Mathcf1l.nng.42.not.quod  fi  h^-res 
^  grauatus,Corn.confi.ioi.voLi .l.caiQ 
^uaiPj  failcn«a  i.C»<ic  fidciconu 


Qm^lioXLII  J. 

t 

oin  fideicmmiffarius  pofiit  propria  aH3orita 
te  bona  apprehendere^nu.  i.&nu.i. 

TideicommiffariHs  an  impediat  hmdemfcri" 
ptmnirmnit{i,n.^.&  an  ijlaprocedant  cafi 
busqtubusipfo  iure  fitreftitntio,nu.4.Quid 
fifideicomniijfarius  d  iudiie  petat  irnmiJjiO' 
nem,nu.  5  .Quid ft  teflator  dederit  licentianf 
0  ccuparjdi,nu  .6.&  nu.j.^nfemel  faCl  a  rC 
fiitutione  amplius  facienda  fitjiu.%. 

I  Va;ro  iuxtapraedida,  numquid 

fideiconvBiirarius  propriaaudo 
ritatc  posfit  bona  fidcicommiflb  fubi©- 
ita  apprchcndcrc  veloccuparc?  Rc^» 
quod  non,fcd  dcbet  dc  manu  ha;rcdis 
caperc,alias  omni  fuo  iurcpriuabitur. 
tex.l.Paiilus,ft;ad  Trcb.&tradut  DoC 
c6itcrd.l.rcftituta.Bar.&  ocsl.Ccntiu 
in  fi .drca  verb  .s  cft i  t  u crc  Pa  r i  f.c6  f.  5  4. 
n.i  j .  vol.  5  .Sfort.Odd.  trac.  compcnd. 
partic.  5.pra:mif.6.difl:".4.  Qupd  in  in- 

1  telligitur  fifidcicommiflum  occupauc 
rit  poft  adita  h3;rcditatc,&  apprchcnsa 
poflcsfioncm  ab  h jrcdc  iuxia  l.non  dii 
bium,C.de  Icgib.qu*  ita  coiter intcUi 
gitur,vt  tcftatur  Alcx.dJ.Pauliis,n.  i. 
laf.d.hnon  cft  dubiu,nu.i  .Hip.Rim. 
iun.in  princip.inftit.de donat.n.5  j^. 
Secus  nondu  adita  hzrcditatc  vcladita 
non  tn  apprchcnfa  poflcsfionCjquia  tc 
nctur  tantu  poflcsfioncm  rcftituerc  hc 
rcdi  pro  dctrahcda  Trcb.  ita  not.  glof. 
&  fcquitur  Bar.& omncs  d.l.  non  c  du 
bium,vt  dicitRiminald.d.loco. 

^  Et  idco  fidcicommiflarius  non  im- 
pcdit  hscrcdcra  fcriptum  in  poflcsfio- 
ncm  immitti,nifi  poiresfionc  rcftituta: 
Nam  ante  rcftitutioncni  poflcsfio  fii- 
deicomraiflarij  vitiofa  tft,idto  ci  non 
prodeft.ita  tradit  Bar  J.filiam  fratribus 
ft,ad  Trcb.&  fequuntur  omncs  vt  dicit 
Parif  confi.54.n.<5.vol.3.  DccJLfi»Qa* 
^g.C.dccdi^D.Hadr. 
^         '   Scd 
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"Scd  qujcrft,  mitnquiilptxdi(9"a  jrocc 
dunt  in  caribus,miibus  rclTitutio  fit  ip 
foiurc?Rcfp0nd.  qoodfic.  tcx.l.pc- 
nuIt.C^d  Trcbcl. Adhuc  cnim  fidcico 
mifrarins  adtualcm  pofleslionem  ab 
rcdc  pctcrcdcbci.itatraditgfof,!. 
fcd  &  cjuoticns./f.adTrcb. 

Scd  ciuid  fi  pctat  .1  iudicc  fc  mitti  in 
pofTcsMonc,  nurmjuid  critaiidicndus? 
llcfp.quod  nonjquiademanu  hxrcdis 
capcrc  dcbct.ita  not  Doft.d.l.fi.  C.  ad 
Trcb.Bar.l.Ccnturio,n.ii.&ibi  fcaoik 
tur  rcliqui  fcribcntcs  omncs,  vt  tcfta- 
tur  Parif.confi.5  4.PU.5.V0I.5, 

Quid  autcm  fi  tcftator  dcdcrit  fociU 
tatcm  fidcicommiffapio  accipicndi  pof 
"fcsfioncm  propria  auihoritatc  ?  Rcfp. 
quod  hoc  cafu  non  opus  ci\  rcftitutio 
rc,&  fideicommiffarius  pcfresfionem 
'^riaauthoritatcfinc  vitio  &  abfcjuc 
mctu  alicuius  pocnac  apprchcndcrcpo 
tcrit.tcx.d.I.non  dubium,  &  1.  Titia  cii 
tcf>amcnto$.i.ff.  dclcg.2.  & tradunt 
Doc.coitcr  d.l.non  dubium.  Et  harcli 
ccntia  non  tantum  cxprcflc,fcd  ctia  ta- 
cite  conccditur,vt  quando  fidcicomif- 
iarius  in  tcfbaicnto  cxccutortfatus  c. 
|)oteft  cnim  bona  fidcicommi.<fi  pro- 
priaauihoritatcapprchcndcrc,&:  iia  ac 
ccpta  pofTcsfio  illius  non  crit  uitiofa. 
itatenct  Bald.&  fcquuntur  omncsd.1, 
non  cft  dubium,  vt  profirctur  Rimin. 
iun.d.pYincip.nii.s^9.&  crcbnorcm  , 
ucriorcm<];dicit  Do^k.cflcopinionem 
Achil.Prifonal.tra6t.adipif policf.  nu. 
.4io,vcr<i.&  tu  procurator.Quod  pro- 
ccdit  etiamfi  plurcs  fint  cxccutorcs, 
ijqjcontradic.Tnt  ui  fint  aducrfarij,  ^a 
potcft  fiin^i  ofhcio  cxccutoris  fohfs  , 
potisfinK  concurrcnt^-  iiidicis  authori 
tatc.tcx.c.Rclligio,vcrb.farc,dc  iclla. 
lib.<^.  &  ibi  fc()nuntur6mncs  fcribcn- 
t«,ut  ttftaturParif c6f.Si,n.rr.voLs 
idem  dic,qiiandotcftator  dixit,  cp 
resadtalem  libcrcpcrncniat  ,  dicuur 
«nim  tacitalicentia  data  fidcicommi& 
lario  capicndi  propria  aiithoxitatc.  ita 


trpdit  lafon.  I.  nemo  potcft.  nu.  jS.  & 
fccjiiunturomncs,vtfatcturRirnin.  d. 
princip.n'..J4tf,&  fcq.  Quia  vcrbura,U 
bcrc,facit  ut  altcrius  vclut  hacrcdis  no 
rccjairatur,  facitqood  penitus  inhabi- 
lis  pcr  hoc  ucrbum ,  libcrehabilitatur 
fccundum  insrhabilis  vcro  dc  iurc  habi 
litatur,ctiam  fcmota  folcnnitatciuris, 
ut  not.gl.communitcr  rcccpta ,  vt  rc- 
Fcrtlaf  1  (i  cjuando.C.  dc  inotfic.tcft» 
&  quod  dixi  fupra  $.pr«ccd.q. 

Scias  ctiam,quod  his  cafibus,quibus 
«iatacft  liccntia,Iiccc  fidcicomiifarius 
pcrvim  contra  hzrcdem  poflHTorem 
rcfiftcntcm  in  pofl^csfioncm  ingredi 
nonposfit,fiingrcdiatur,inpccnam  d. 
l.non  dubium,non  incurit,quia  tantu 
violcntiam  rcpcllic,&  cum  vtraq;  partc 
committatur »  mutua  compcnfationc 
tollitur.hac  dicitcocm  &  rcceptisfimi 
fcntcntiam  Rip.d.I.Ccnturio.  nu.5^. 
AchiI.Pcrfonal.d.trad.adipif.n.406.1i 
cct  ipfc  diflcntiat,&  fotcndum  cft  fi  co 
ccdcrctur  ifta  violcntia,  facilc  darctur 
occalio  vcnicndi  ad  arma,tutius  igitiir 
cft,vt  implorcturofficiumiudicis. 
8  Qu  «ro  itcm,  quitl  fi  (cmcl  fada  fit , 
numquid  fccundo  cric  facicnda?  Rcfp. 

3uod  non  ,  fcd  potcftiUc  fccundush^ 
cicoininiiTarius  rcm  fidcicommiflb 
fubie^am  propria  authoritatc  apprc- 
heftdcrc,vt  circuitus  cuitctur.  tcx.  d.l. 
pcnul.^cum  autc,C.  ad  Trcb.  ibi  not< 
Salic.n.8.&  Doc.com munitcr,  vt  tcfta 
tur  Achi].Pcr{bnal.d.tra(fi.adipir  po^ 
fcf  nu..:j04.Ccphal.conf.  2  i  «f .  nu.  17« 
Sin  autcm  non  cft  hacrcditas  rcftitu 
ta,poicil  fccundus  ucl  tertius  compcl- 
Icrc  b^rcHcm  grauatum  adirc,&  fibi  rc 
/litucrc  omiflo  mcdio.ita  not.Bai  .l.co 
gi,$.ficgo,  ft.  ad  Trcbtl.  &  fcquiintur 
Doccommunitcr  ut  Gomcz.  tcftatur 
d.cap.5.num.5. 
p  Quzro  item,  quid  fi  harrcs  dctlaraf 
fct,  fc  noIlcTrcDcUianicani  dcirahc- 
tc,nuroquid  tcnctur  fidcicommifla- 
xius  l^rcdi  grauatorcftitiicrc,  &  lo- 

cum 
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aim  hibeat  ftijra^ifta  pceua  ?  Rcfp. 
non.ita  tcnct  glon  1. 1 .  C.  cjiiod  icg.it. 
quam  coitcrrcccptam  cfTc  teftatiir  Ri 
paibi  nu. 24.  RiminaLiun.  d.  princ.dc 
dona.nu.t^S.hxrcs  cnim  nolcnsTre- 
■bclltanicam  dctrahcrc,  vidctur  darcii- 
ccntiam  fidcicommiflario  propria  au- 
ihoritatccapicndi .  ;i 
10  Et  nota,  <j»  prardiAis  cafibtis,  qu^os 
pcrmi(rum  cft  propriaauthoritatcoo- 
'*a|)arc  bona  fidcicommi(fo  fubicdta^! 
fidcic6mi(facius  fi  iusfuum  in  continc 
U  f^rdbarc  paratus  f!t,icgitimuscft  con 
tradidor  ad  impcdicdum  hxrcdcm  in 
polfcsfioncm  immitti,donccfecum  dc 
fuis  iutibus  difciitiatur.ita  docct  Bart. 
d.l  fi.C.dccdid.diu.Adria.nu.aa.qui 
c5raunit<?rpcr  ftribcntcs  cft  rcccpttis, 
vt  tcftatur  Achil  Pcrfonal.d.trad.adi- 
pifcen.po(f.nu^i  i  .verfi.  fi  aiit  fidcic6 
raiflfarius.Secus  in  iUis  cafibus,  tjuibus 
fidcicommiifarius  Trcbcllianicam  do- 
trahcrcposfit  &  vclit:Namq;  tunc  no 
'cft  lcgitimuscontradidor.  ita  coramu 
nitcr  diftiugni dicit  Achil. Pcrfo.  d.tra 
1fta.nu.41 2.nu.426.vcrli.  fiauthfrcs» 

Qu^po  XLJIIL 

SV  MM .41^1  TM. 
Jln  fidacommifjarmi  ante  refiittttioneftt 
po^Uyendeie. 

QVarro  itcm^nunguid  fidcicom- 
miftarius  antc  rcftitutioncm  fa- 
ftam  ius  fidcicommisfi  posfit  ucndcrc 
donarc,  ucl  alio  cnntra(fhi  ccdtrc ,  Sc 
transfcrrc?Rcfp.coiuroucr(umcft/cd 
rcccptior  cft  fcntcntia  fidckommifsu 
antc  reftitutioncm  ccdi  &d6nari  poilc 
&  iuraparticulariter  faltcm  utilia  ia 
ccsfionarium  trafirc,quamuis  talis  ccf 
fionarius  uigorc  adionum  ntilium  ti 
bi  compctcntium  contra  hjredc  ex  ccf 
fioncfibi  facta  p  fideicommtiTariuni 
I  Eon  p6t  pctcrc  rcftitJitionem  fibi  ficri 
icdhiibct  uircdainuok  ccdcBtis  fido-^ 


comiCrarija^rcftituciidu^fli:  tunc  rcci- 
pit  noic  dni,  i.ccdcntis  ad  fuu  tn  fau^ 
rcmjta  cft  dodrina  Ang.&  alioru  c6i 
tcr  rcceptal.apud.$.vtrum,flP.adTrcb. 

•  uttcftaturCag.l.i.nu.jp  C.  dcpaci 
ntcrcmp  &  ibi  Curt.iu.Zanch,  1.  harre 
dcs mci,$.cu ita,nu.;5i.& ^d^.cii  fcq. 

Jf-uJ  Tr  cb.Fr  .B  u  f  con  f.  5  j .  n.  2  4 .  uoU, 

Qu£ft,o  XLV. 

SV  MM^4  f<Jjt. 
QitaUtfr  fitciendM  *t.siaun<^,&  tjuodaUnfii 

•perbalis.alia  realis ,nu.u 
QMfii  drffcrZtia  ntier  r>€rbale  &  reaU.n.  1. 

1  ^^VarTD,Ti!terius,cjiMlitcrfitfacic»- 
V^daab  hircdc  grauato  rcftitutio 
ifdcicon^iimfi?  Rcfp.iprcftitutio  ficri 
potcft  duplicitcr,fcilicct  ucrbotintu, 
ndrcip{a.Vcrbo,qii  finc  rcftitutionC 
faifh  harrcs  grauatus  rcftituit  harrcdita 
icm&  iuracius  fidticommiflfario.  Rc 
•ipfiijqri  harres  grauatus  ucl  alccr  ^  co 
realitcr  &  dc  fado  rcftituit  rcs  hajrciti 
tariasjucl  pcrmittit  auod  capiantur& 
posfidcatur.tcx.1.  rcftituu,riF.ad  Trdx 

X  Scias  jcamen  diffcrcutiam  cffc  ii)ter 
realcm  &  ucrbalcm  rcilitutionc,quo<l 
rcfada  rcftitutionc  tranht  dominia, 
&  plcna  poifcsiib  in  fidcicouimilfariui 
in  vcrbah  autcm  dominium  quidcai 
itrunfit.n6  autcm  poftcsiio  ante  apprc 
hcnlloncra,ficutncc  aditionefada  & 
harrcdem  uniucrfalcm.tcx.cft  d.l.  reltt 
tuta,  &  ibidocet  gl.  qua  fcquitur  Bar* 
&  Doc.commanitcr,.ut  tcftatur  idcm 
Goinc£.d.c.|.nu.j 

Qtupo  XLVL 

SVMM^A\l^. 
Hdtts  nolent  adi\e  co^ipotefijM.  i  ^&  ^fm 
03jone.nM,  1*  &  jtf, 

TV  fcts,quod  fi  harrcs  grauatxisno- 
lit  adk  c  &  rcftitucrc  ia^rcditatai^ 
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fpontc,potcft  ad  hoc  inuitus  cogt.tcY. 
I.quia  poterat,fF.ad  Trcb.  Sed  quarro, 
z  quarnamcompctataftio  fidcicommif- 
/ariocontrahircdem  grauatum  ad  per 
fccutioncm  rcrum  h^ rcditiriaru?Re(p. 
Diftingucndi  hic  funt  cafus .  Primus, 
<]uandohxrcs  grauatus  nondum  adt- 
uit^vel  rccuHit  adire  h^rcditatcm,&  tuc 
officium  iudicis  compctit  nobile,vt  hj 
res  cogatur  adire  h^  rcditatcm,>ita  not. 

non  cft  cogcndus  ^  ff.  a'd  Trebcl. 
«juam  fcquitur  Bar.&  comuniter  Doc. 
vtteftatur  Anto.Gomc2.d.c,$.nu.  14* 
&  d.glof.communiter  rcccptani  afTcrit 
Did.Couar.d.c.RainutiuSj^^io.nu.^» 
J    Secundus  cafus  cft  ,  quando  hxrcs 
quidcm  fponteadiuit,non  tameh  vu|t 
harrediratcm  rcftitucre,  &  ttic  vt  hfres 
rcftttuat  compttitadio  pccforralis  cx 
tcftojficutipro  lcgato  vcl  fidcicommif 
fbparticnlari^vt  dixi  fupra^.  Icgatum, 
q.  74.  quiacx  aditioncpcr  cumquafi 
contrahitur.  ita  tcnct  glo.d.l.rcftitut«. 
&  ibi  fcquunturcommuniterDo^c;  vt 
fatctur  Gomcz.d.  cap.  j .  n.  1 4. 
\      Tcrtiuscafus  cft,quando  hircsgra 
uatus  adiuit  fpontc  ucl  coadc  &  vcrho 
rcftituithgrcditatem  fidcicommifrario 
&  tunccontraipfum  ha:redcm  compc 
titaAio  exteftamcto  tanquam  cxquafi 
cotradu  aditionis  obiigatum,ita  tcnct 
l.fi  lcgatus,ft.ad  TrcbcI.Scd  contra  tcr 
tium  particularcm  poflcnbrcm  datur  fi 
deicommiflaria  h^rcditatis  petitio,tex. 

fcq.  ff. dehdcicom.  nsrcd.pct. 
lafl.  I  .C.com.dc  Icg.&  ibi  glof.  tradit 
&Dodorcscommunitcr  fcquuntur, 
vt  dicit  Comcz.d.nu.  14. 

Quartn?;  cafns  cft,qn  ha:rcs  adinit,& 
plcnc  rcftituit  hf  rcditatem  rc  &  vcrbo 
&  tunc  fi  cadat  .t  poffcsfionc,  oon  da- 
turfidticomnuflana  harrcditatis  ptii- 
tio.Scd  rci  ucdicatio  fi  defundias  crat 
dominus,  vcl  Publiciana  qn  non  erat 
dominus.itatcnct  gl.!.facb,&  fcqiiun 
tur  coitcr  Doift.vc  tcftatur  Couar.d.^, 
io.nu.4.Gomcz.d.cap.5.DU.ij. 


Qmflw  XLVn. 

Inrefiitutione fideicommij(fi  -^enimt  qiuthd 

res  habet  tit.  hxreditario,nM.  i .  Dos  matrif 

non  yenit  in  refiitutioney  nu.  i . 
Jtem  quod  debitH  fuit  hxrcdi  a  defunQo,  «.  J«. 
%AnprdegiitacomptehendantWtnu.^.  deda- 

ratwnu.%,6.  tJ"  7» 
Quidftextraneusgrauatus  fitre/iituere  filio 

teflatoriSfnu.S»  j 

1  ¥ Vxta  prardida  videndum  eft,quatve 
Aniantrcftitutionc  fidcicommisfi  ad 
quam  tenetur  hzrcs.Et  quidem  in  vnt 
ucrfaii  fideicommiflb  veniunt  ca  qur 
habcthxrcs  grauatus  titulo  harrcdita^ 
rio.Sccus  quar  ad  hjcrcdcm  pcruencrut 
alio  titulo  quam  harrcditario.tc.x.l.  co> 
harredi,^.cum  filiar,lf.de  vulgari,hoc  di 
cit  indubiiatum  Dcc. conf.  y  i.  in  fin. 
FrancirManti.dcconicftvltim.voliit. 
lib.y.tit.S.n. i.Infcrtur  ex  hoclcgiti- 
mafilij  in  vniuerfali  fideicomiflb  non 
c6tineri,vt  di.xi  infra^.lcgitima,q.  a^. 

2  Infcrtur  fi:cudo,<j»  dos  nucris  in  fidci 
comisfi  rcftitutionc  non  coprchcndif, 
q,a  cx  fubftatiateftatoris  ncquc  cius  iu 
dicio  habct,&  hoc  in  iurc  nocoriu  cft, 
vt  ait  Bolog.cof  41  .quc  rcfcrt  CcphaL 
conf  271.^.4^  .Mantic.d.tit.8.n,  15, 

5    Infcrrur  tcrtio.quod  crcditpr  fuccc- 
dcns  dcbitori  cum  grauaminc  rcftituc 
di  harredititcslicctconfundantura^io 
ncs  non  confodo  inucntario,tn  potcft 
dcduccrecrcditu  fuum  dcbonis  fidci- 
commiflb  fubicdis.  ita  tcnct  Bald.l.dc 
bitori,n.4.C.dcpaft.&  hac  cllc  com; 
opi.dicii  Rol.a  Vallc  conf.&  j.n.  r  5  .lib. 
1.&  vcriorcm  ^xiftimat  Paul.dcCaft.1. 
ita  tn,$.fi  cx  TrcbcUiano,num. a.  fl.ad 
Trcb.Sicut  &adio  hypothccariaconi 
pctcnspro  vcro  dcbitonon  toUiturp 
ttditioncm  hircditatis  fadam  pcr  ha^- 
rcdem  grauatum  fidcicommifto.  hanc 
dicit  cflccommuncm  Doc.fcntcntiaj:p 
-  Koland.a  V  alle  d.  confi.  6i.n  u.  1 5 , 

•        Sed  • 
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Scd  quzrOjAn  in  vnliterfali  fidcicom- 
milTo  vcniant  rcftitucnda  praflcgata? 
Rc/p.  Ardua  qu^ftio  cft:Sed  diftinguc, 
aut  hcrcs  primo  fuit  grauatus  ,  &  ita 

firafccfsit  fideic6mirtum,&  poftca  pr^- 
cgata  funt  appofita  ,  &  tunc  non  vc- 
niunt  in  rcftitutioncfidcicomifsi  vni- 
ucrnilis.itatcnct  Bart.l.  Marccl.$.  g.da 
liberis,nu.9.&  hancdicit  communcm 
«(TcDodoru  fentcntia  Dcc.confil.  80. 
magis  comunc  dicit  Cornc.conf  228. 
Tol.^.&firmantomncs  ftatim  citandi. 
Aut  vcro  prarlcgata  pratcedunt  &  rcli- 
6ka  funt  antc  fidcicooimiffum,  vcl  ha:- 
redis  inftitutionc,!^  tunc  vcniunt  in  rc 
ilitutioncfidcicommiU  ,  itadiftinguit 
glofl.cu  virUjC.  dc  fidcicom.  Bart.d.^. 
^uida  libcris,  nu.9.  cuius  diihni^ionc 
communitcr  approbata  tcftaturDcc. 
conf.Si.Soc.Iun.conf. ly.n.^ i.vol  4. 
&  eft  comunis  opinio,vt  icftatur  Alcx. 
l.MarccI.^.quiJjm  liberis^nu.i  .Socin. 
&-Claud.ibid.  Cornc.&  Corrafd.I.cu 
yirum.  Communcm  quoquc  dicit  Soc. 
conf  5  i.nu.8.Iib.4.Dcc.conf  254.C0I. 
t.conf  80.&8  f .  Nonius  conf  ip.nu. 
7.AIcx.conf.a5.nu.8.vol.i.Ruin.con- 
fil.ij  j.nu.i4.voI.i.Iaf  conf.  175.  vol. 
4;  Communcm  rcnunciat  etiam  Boer. 
decif  2  So.comni  uncdicit  Parifquado 
primo  fafi:um  pr^Icgatum  conf  yp.nu. 
^.voI.2.conf  iS.nu.i  5.V0!.  }.vbi.dicit 
d.glof.communitcr  approbatam  Anto. 
Gomez.var.rcfol.Tom.j.cap.j ,  nu.  1 8- 
vbi  Ema.S0ar.addit.nu.14. 

Aducrtc  tamcn,quod  Rip.l.hj  rcdcs 
fnci,$.cum  ita^nu.^; .dicit  hac  opinio- 
ncm  non  cflc  communcm,nccvcram, 
&.  quod  diftindio  Bart.  Iicct  olim  fuc- 
rit  communis,tcmcn  hodie  non  fit  c6* 
munis  afTcrit  Socin.Iun.  &  quod  crc- 
brius  alij  diffcntiunt  dicit  Alciat»  d.§, 
cum  ita,nu.7.Scd  ccrtc  Bart.  fcntcntia 
xnagis  communis  hodic  quoquc  vide- 
tur,&ab  ca  non  tcmcrc  rcccdcndum 
^  cftin  confulcndo  &  iudicando,  quod 
&  Rip.  fatctur  d.loco. 


5  IntcUigc  tamen  vt  procedat  quando 
hcrcs  fimplicitcr&  abfolutegrauatus 
cft  per  vcrbum,fubftituo,  vcl  indcfini- 
tc  fi  diftum  fitjpcr  tcftaiorcm,  portio- 
ncm  harrcditanam  vcl  harrcditatcm  rc- 
ftituaf.Sccus  vcro  quando  hxrcs  graua: 
tus  cft  per  verba  vniucrfalia,vt  quic^d 
cx  hafrcditate  mca  ad  tc  perucnerit. 
vcl  omniabonamca:Namquctunc  ct 
pratlcgata  poft  grauamcn  rclifta  com- 
prchcnduntur.itacft  tcx.d.I.cum  viru, 
&  tenct  glof  &  Bart.d.^.quida,  &  om- 
ncs  fcquuntur,vt  firmant  Alcx  &  Parif. 
conf.79.nu.4.&  fcq.vol.2.&  quod  ifta 
fit  cois  opinio  dicitGomez.d.cap.^.n. 
i8.Socin.Iun.conf  17.  nu.  2  7.V0I.J. 

6  Itcm  intclligc ,  nifi  pra:lcgatum  ab- 
(brbcrct  totum  quafi  pairimonium  tc- 
ftatoris  fafta  pcr  eu  particularitcr  diui 
fionc  intcr  harrcdcs.  ita  glof  &  Bart. 
d.$.  quidam ,  &  ibi  dicit  communitcr 
tencri  Alcxand.nu.2.Gcyl.  obfer.  i  j  y, 
lib.2.num.2.Parif.confiI.  iS.num.  17, 
volum.^.  vbiquodomncs  fcquuntur, 
&  qiiod  itaomncs  communitcr  tran-i' 
fcunt  dicit  Ccphal.conlil.^^p.nu.^^; 
Conftat  cnimdc  mentetcftatorisuo- 
lcntis  poriioncs  diuifascflc  harrcdita- 
rias,&  quando  conftat  dcmcntc  tcfta- 
toris  prarlcgatavcniunt.vt  omncs  prar. 
fttpponunt  d  l.cum  virum,  tcftaturPa 
rif  conf  iS.nu.  i  S.vol.j. 

7  Prardida  quar  volunt  prclcgatainfpc- 
fto  ordincteftamenti  &  ndcicommifsi 
vniuerftlis  ,  (luc  vcrborum  gcncralium 
vcnirc  in  rcftitutioncm  ,  proccdunt  in 
dubio  ,qitando  alitcr  non  npparct  de 
voluntatc  tcftatoris:  quando  autcm  do 
caapparcrct,etiam  cxconicfturis  pr^- 
dida  ccflarcni,  &  prfflcgata  non  vcni-* 
rcnt  rcftitucda.itatcnet  Bart  d.I.  Map 
ccllus,$.quida  'ibcris,coI-fi  vcrf.qiifro 
quid  fi  tcftator  dixit,  &  I.LuciuSj^.pIu 
ribus,ft"ad  Trcb.  &  qtiod  nullus  clt  qui 
difcrcpct  ab  ifta  opinionc  firmat  Pa- 
rifc0nf.7p.nu.  1 1  .uoI.2.&nu.j  j.co- 
fil.l8.nu.18.uoL3.  ' 

Y  qiiid 
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*  Qmd  tutcm  (i  cxirancus  fit  graua- 
tus  rcltitucrc  filio  tcOatoris?  Rcfpon. 
quod  ifto  cafu  indiftindc  praclegata  fi 
dcicomiflo  contincntur,  quibufcunq; 
verbis  tcflatorvtatur.  itarenctBar.  d. 
$.quidam  libcris,&  eft  communis  opi- 
oiOjVt  dicitIar.conf.175.vol. 4. 

Qu^^JHo  XLVIir. 

\An  reWtui  debeat  qnod  hi»es  habet  ex  fub- 
flitutione/rM.  i,2.& 
Quid  ft  ex  iure  Accrejcendi.m.^, 

Var ro ,  numquid  ctiam  portioncs 
^^"^,^  ab  alijsobuctas  cx  fubditutio- 
nc  cx  tciUmcntOj&  iuditio  ipfi us  tcda 
toris  grauatus  fidcicommilTo  tcncatur 
rcftitucrc?Refp.Diftingucndu  cft :  aut 
•n.fubftitutus  habctcx  fubftoncvulga 
rij&  tunc  totumvenit  in  fideicomiGijj 
&  totu dicitur  fua  portio^ita  tenct  Bar. 
d.l.Marcc!lus.$.quidamlibcris.n.8.  & 
cius  dof^rina  coitcr  approbata  cft^  vt 
tcftatur  laf. conf.  r  7  5  .vol.  3 .quc  rcfcrt 
loan  .Dilcd.de  art  e  tcftan  d  .tit .  5 .  c.  2  8« 
nu. 2  .&  quod  Bar.  cartcri  fcquuntur  di 
cit  Ceph.conf.2  5  p.nu.  50. 
1  Aut  na:rcs  grauatus  habct  ex  fubftita 
tionc  pupillari,  vt  fi  quis  cft  inftitutus 
h^rcs  cum  pupilIo,&  ci  eft  datus  fubfti 
tutus  pupillans^qui  grauatur  h^rcdita- 
tcmjVel bona  rcft  itucrc ,  &  tunc  fi  adi- 
uit  coaftc,tenaur  indiftindc  rcftituc- 
fc,  g,acius  quodannularc,vclimpugna 
rcvoluit,  nullum  commodum  apudeu 
cft  rcmanfurum.ita  cft  tex.Uta  tn,  §. 
fu/pcdam.fflad  Trcb.&  gl.&  Do6r.c6i 
tcr  ita  tencntjVt  tcftatur  Ant.  Gomcz» 
^.c.^.nu. 1 7.  Sin  vcro  {ponieadiuit^  & 
tiinc  dic  diftingucndo,vt  q.prarccd.  cir 
ca  prarleg. vt  veniant  omnia  bona ,  tam 
tcltatoris ,  q  pupilli,in  fidcicomiflum, 
<)ii  fimplicitcr,&  in  dubio  fidcicommif 
ium  fadum  cft  poft  fubftitutionem  pu 
pilUrcoi^Qo  antc^  (nfi  vniucrfalitcr  gra 


uatusfit  poft  reftitucrcomniabona  j 

Suia  tunc  vcniunt  indiftinde  omnia  rc 
ituenda ,  modo  grauamen  prarccdat 
fubftitutionem  pupillarcm,  modo  fe- 
quatur .  itatencnt  communitcr  Dod« 
vt  dicit  Gomcz.d.loco. 
5  Aut  vcroacquifiuithgrcs  cx  fubftitu- 
tlonc  fidcicommiliaria,vt  fi  plurib.  in- 
ftitutis,altcr  grauatus  cft  fi  finclibcris 
deccftcrit,&  vltimo  morienti  iniundu 
fidcicommiflum  vniucrfalc,&  tiic  illud 
vcnitin  fideicommiflum,habita  diftin 
dionc,dcqua  fupra  circapra:legata,qn 
.f.limplicitcr  cft  grauatus antc  vd  poft 
fubftitutioncm,vcl  qn  rogatus  cft  rcd- 
dcrc  fub  noic  haercditatis.iia  tcnct  Bar. 
A.§.  quidam  libeiis  ,&  fcquuntur  oc$j 
vt  tcftaturDcc.conf.^o.  Ioan.Ccphal# 
conf^ 59. nu.22.I0an.  Dilcd.d.c.  28« 
&  hanc  opinioncm  frcqucntiori  calcu»* 
lorcccptam  cflccnunciat  TobiasNo- 
nius  conf.29.nu. 5. &  fcqu.  &  quod  ita 
tcnent  c6itcr,oes  teftatur  Parif.confil. 
36.nu.2  2.h.2.  dicens  non  cflic  iudican 
do,&  confulcndo  rcccdcndum.Dcc.c6 
fil.  81.  dicens  communcm  opin.&ab 
ca  non  cflc  rcccdcndum. 
4  Qugro^aniUud  quodhabctharrcsgra 
uatuscxiurcaccrcfccndi  vcniat  in  tc- 
ftitutionc  fidcicommifsi ,  vt  fi  tcftator 
inftituatplurcs  harredes,&  vnum  coru 
grauat  fua  p>artcm  rcftitucrcalicui,po- 
ftca  fibi  acccfsitpars,  vel  portiocohjrc 
dis?  Rcfp.cy  fic,indiftindc,fiucadicrit 
coattCjfiucfpontc.ita  tcnctBar.d.§.q- 
da  libcris,nu.7  &  cum  coiter  Do(^.(o- 
quuntur,vt  teftatur  Ant.  Gomez.  d.  C 
5  .nu.  T  9.Ratio  cft,  quia  portio  dcfcda 
accrcfcit  portioni,non  pcr(bnx,idco^j 
fcquitur  rcm  quocunquc  vadat . 

QuAsiio  XLIXm 

fruQus  an  &  tfuoMdo  Trcniant  m  reflitutt9' , 
ne/tiflirtguftitr  nn,  i, 

'  '^'  TruSits 
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fruSus  ante  aditam  bxreditatem  pereeptian 
reftituendifmt^diflmgue  qnatuer  cafus.nu.  i 

Trimus  cafuSyquando  frufius  coUeUi  wuo  te 
flatorejbid» 

Secundus.quando fitnt coUe^i,  iacentehm- 

ditate.nk.^, 
Tertius,quando  pofl  aditam  h£reditatem  Junt 

€olle£Ii,nM.  ^Aeclaratur  nu.  5  j&  feq, 

QVafro,an  &  a  quo  tpc  frudus  pcr 
^ccpti  veniant  in  rcftitutionc  fi- 
dcicommifsi?  Rcfp.pro rcfoluiioncliu- 

1  ius  articuli  fac  duos  cafus  principalcs  . 
Primus  eft,qn  frudus  funt  pcrccpii  an 
tc aditam  harrcditatcm^  &  tunc  itcrum 
^iftingue  duos  cafus. 

2  Primuscafiis  cft,qn  fnidus  funt  col- 
le&i  viuo  teftatore,  &  rcpcriutur  in  hx 
rcditatc,&  bonis  ipfius  t|>c  mortis  cius 
vel  funt  pcndcntes  tpc  mortis,  tunc.n. 
veniunt  in  rcftitutionefidcicommifsi, 
(icut  alia  bona  Iiarrcditaria.  ica  tcnct  gl. 
l.in  fideicommirfariam .  if.  ad  Treb.  & 
ibi  fequitur  Bar.  &  coitcr  ocs  Do(5t.  vt 
tcftatur  Alex  n.^o.Rip.l.  Ccnturio.  fF. 
dc  vulg.PariHconf  5  5.nu.j8.volum.5« 
Ant.Gomez.varia.rcfol.c.^.numc  ly. 
vctC.6.  Franc.Mant.lib.7.tit.io.nu. r. 

Sccudus  cafus  cft,qii  fruftus  funi  col- 
lc&i  &  pcrccpci  antcaditam  hxrcdita- 
tcm,iaccntcadhucha:rcditatc,&  tucfi- 
intlitervcniijtin  fidcicommilTum.  tcxt. 
I.fi  mulicr.^.fi  iiarrcs.ff.ad  Trcb.&  itatc 
ncnt  Bar.&  coitcr  Dod.vt  dicit  Anto. 
Gomcz.d.c. 5.nu.i5.Alex.d.l  Ccturio. 
num.40.  &  hanc  dicit  cffccocm  opifi. 
Fran.Curt.addit  ad  Alcx.d.l.  in  fidcico 
mifTariamJit.A.  Qu^ia  funt  acquifiti  h;c 
rcditati ,  &  cfFci^ti  hxrcditari j.  £t  hoc 
proccdit,fiuc  coadc,fiuc  fpontc  ha:rcs 
adiucrit.hancdicit  cfle  cocm  opi.Hicr. 
Gabricl.conf.  i  2  i  .nu.^S.Mantic.d.Io 
co  nu.6.Quamuis  contrarium  fi  fpon- 
tcadiuit,tcneat  Bar.l.ita  tamcn.  $.i.ad 
Trcbcll.&  communcm  dicat  Gomcz. 
vbi  fiipra.fcd  fillitur. 
Sccundus  prin.cafusrftj  quandopcr- 


ccpti  funt  poft  aditam  harreditatcm ,  &: 
tunc  oes  fru^us  tam  pcndentcs,quam 
pcrccpti  fi  h^rcs  grauatus  fueric  in  mo 
ra,vcl  ncglieentiarcftitucndi,a  tempc» 
rc  moraripmis  grauati  interpcllati  vc- 
niuntin  fidcicomifTum.itatcnct  Bart. 
d.l.in  fidcicommilfariam.  &  ibicoiter 
tcncri  dicit  Rip.nu.j.communem  quo 
quc  dicit  hanc  opinioncm  Franc,  Burf. 
cum  plurib  pcr  cum  laudatis.confi.71. 
nu.2  5.V0I.  I. 

Sin  vcro  negligentia  fucrit  in  fidci* 
commilTario  non  pctcnte,tunc  fru^us 
non  vcniunt  in  rcftitutionc  fideicom- 
mifsi.  tcxt.  I.fi  mulier.  §.  fi  harrcs.  if.ad 
Trcbcll.&  Bart.tenct  d,l.  in  fidcicom* 
minariam,&  omncs  fcquuntur,vt  tcfta 
turCcph.conf.2 1 5.num.44.  Marzar. 
cpith.fidcic.q.6  j. 

5  Intclligctamcn  hacconduflonem,  vt 
non  proccdatqii  fidcicommifllim  ccn- 
fctur  fadum  ipfi)  iurc  ,  vt  in  cafibus  dc 
quibusfupraq.42.  Naquc  tuc  frudus 
poftca  pcrcepti  vcniunt  in  fidcicOmif- 
fiim,ncc  confidcratur  ncgfigcntia  fidci 
commiflarij.  ita  tcuct  Bart.d.l.in  fidct- 
commiflariam.  nu.4.  quc  cartcri  coicer 
fi:quuntur,vt  tcftatur  Ccph  conf.  2  i  5, 
nu.^S.Quiacum  iura  &  a(Sioncs,&  fic 
ct  dniuinDonorum  fidcicommiflb  fii- 
bicdorum,ipfo  iurctranficrint  in  fidci 
commiflarium,  mcrito  Iruftus  coru  ad 
cum  (pc(ftabunt,qui  dnium  fcquuntur» 
Quia  fat  cft  rcftitutioncm  pcr  lcgc  cca 
fcri  fa6tam,faciunt  qu^  dixi  $.lcgatuin, 
fiipra  q.71. 

6  Idcm  dic,  fi  vcrbo  fada  fit  rcftitutio » 
Namqucpoft  fadam  vcrbalcm  rcftitu- 
tioncm  frucSus pcrtincnt  ad  fidcicoov- 
miflarium,hc(n  fucrit  ncghgcns  in  pc- 
tcndo  rcftitutioncm  rcalcm  .  ita  ici:ct 
Bart.d.l.in  fiJcicommiflariain,&  cum 
co  tranfcunt  cxtcri ,  vitcftjt;ir  Ccph. 
conll.^y.num.  i  ^.Anton.  Goincz.d.c, 
.^.num.^. 

j  .  Idcm  cft,  quando  harrcs  grauatus  pcr 
ccpiifrudus  iudicio,,&  voluntate  icfta 
Y    2  loris. 
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toris,quod  cft  on  grauatus  cft  rcftituc- 
re  in  dicm,vcl  lub  conditionc ,  &  tunc 
quidcm  computat  fibi  in  quartam,  Ccd 
fupcrfluos  non  rcftituit.fi  quartam  cx- 
ccdcrcnt.tcx.l.vxorcm  .  $.forori.  ff.  dc 
lcg.  j .  &  ita  tcncnt  omncs  ,  vt  tcftatur 
Parif.c0nf.5j.nu. 42. V0I.5. 

Quapo  Z.. 

Bonafeudatiaanfmt  reflituendat  diflingmtm 
nu,i,2.&  5. 

Varro,  anbonafcudaliavcniatin 
^^-^j^^rcftitutionc  vniucrfalis  fidcic6> 
mifsi»  vt  fi  tcftator  habcns  feudalia  bo- 
na  inftituat  hatrcdc,  &  cu  grauat  harrc- 
ditatCjVcl  bona  rcftitucrc  alij.an  in  tali 
fidcicomilfo  vcniat ,  &  coprchcndatnr 
bona  fcudalin?  Rcfpon.Qo  vtiUs  cft,& 
multum  notabihs.Et  cft  cois  condufio 
cb  rcgulariter  fcuda  non  vcniat  in  rc- 
lcitutionc  fidcicomifsi  vniucrfaUs,qua 
tenct  Bar.l.fi  patroni.lf.ad  Trcbcl.  vbi 
traditur  gcncraUs  dodrinacx  iUotcx- 
tu ,  quod  ca  qux  ad  hxrcdcs  cxtrancos 
non  tranfcunt,nec  in  fidcicommiffariu 
tranfirc  dcbent:&  iftum  inrcHcdum  in 
diffcrcntcr  approbantcoitcr  Dod.  vt 
tcftaturibi  Alcx.nu.z.  Cocm  dicit  laC 
inpr2Elud.fcud.nu.46.  Quamconclu- 
fioncmtamcn  intclligciii  fcudo  anti- 
quo  cx  pa<5lo  &  prouidctia ,  cum  illa  tn 
rcftridionc,  nifi  fidcicommi(farius  fuc 
ritvnuscx  dcfccndcniibus  &comprc- 
hcnfis  in  inucftitura  ,  ad  quos  fcudum 
dcfui  naturatranfit.Vtfi  patcr  habcns 
duos  filios,altcruminftituat  vniucrCi- 
lcm  h^rcdcm,altcrum  in  rc  ccrta,&  vni 
ucrfalcm  hxrcdcm  grauat  altcri  vniucr 
fam  harrcditatcm  rcftitucrc,ftaqucifto 
cafu  tranfitin  fidcicommiflarium,quia 
ccffat  ratio .  ita  coitcr  tcncri dicit  idcm 
Iaf.dcprxlud.nu.46.S0c.iun.conf.72. 
li.i  .qucm  rcfcrt  lul.Clar.  $.fcudum.  q. 
85.Ccphal.conr.207.nu.^  5.conf.  172. 


afsl  Sententlarum 

nu.ijj.&conf.^i^.nu.ii.quitamctt 
hanc  rcftriftioncm  non  probant,&  eft 
contraaliacoem  conclufionc,  qua  tra-. 
diturvafaUum  non  poffcdifponcrcfii- 
pcr  fcudo  inxquaUicr  intcr  filios  vd  a- 
gnatos,  vel  vniprxlcgarc.  Hgoeamin- 
diftindc  non  proccdcre  iudico  ,  fi  fcu- 
dum  pro  fc  &  libcris  rcceptum  cft . 

2  Scd  quid  in  fcudo  hxrcditario?  Rcfp. 
Diftingucndum  cft,  aut  cnim  cft  mcrc 
hxrcditarium  ,  vt  cft  fcudum  pro  Ce  & 
quibufcunquc  hxrcdibus,&  talcfcudu 
venit  in  fidcicommiffuin,  ficut  aUx  rcs 
hxrcditarix.hanc  dicit  cifc  cocm  &  rc- 
ccptam  Doft.fcntcntiam  Parif.  confil. 
30.nu.<>9.vol.  1.  fcquitur,&  communc 
attcftatur  Crauct.conf.  2  j^.Curt.  iun. 
trad.fcud.4.part.num.  1 5  ?  .Franc.Be^ 
ciuslatc  conuzS.  nu.j.  Namquctalc 
fcudum  potius  ccnfcturtanquamlibc- 
rum  &  allodialc,quam  feudalc;  &  trafit 
ad  quofcunquc  hxrcdcs  ctiam  cxtra- 
ncos,vt  cft  rcccptifsima  Dod.fcntctia. 

3  Autficudumeft  mixtum  , &tucfccu$ 
cft.itadicit  clfc  cocm  opi.Soc.  cof.27. 
nu.22.vol.  I.  conf. 1 1 5.  V0I.2.  Gozad* 
conf  zS.nu.  i .  Et  hoccafu  non  tranfit, 
ctiamfi  fidcicommifsarius  vnus  fit  cx. 
comprchcfis  in  inucftitura,  nifi  fitpro 
ximior,  &  hxrcs  non  confcdo  inucta- 
rioadicrit,vt  prxdidi  Doft.loquutur, 
faciunt  qux  dixi  fupra  §.  hxrcdiias.  q. 
1 2.&$.lcgatum.q.i4. 

Qtuflio    L  /.  ' 

S  V  M  M  ^  ¥^1 

Emphyteufis  fu  rtflituenda ,  diflrnguitui 
nu.i.2.^>&  ftq, 
Emphyteufis  ecckfiaflica  non  debtt  rejlituij^ 
nume.i. 

QVxro ,  an  cmphytcufis  vcniat  in 
rcftitutionc  fidiccommifsi?Rcfp. 
Quf  ftio  hxc  multu  controucrfa  cft,  tu 
dic    aut  loquimur  ia  cmphytcufi  pri* 

uaUj 
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bataj&  ifta  trafit  in  fidcicommiflfariu  , 
fiucprofc  &iia:rcciibusquiburcuque, 
fiuc  (impliciter pro  fc  &  liarrcdibus  fue 
rit  conccffa.ita  tcnct  Bar.&  Imoi.d.l.fi 
patroni,&  concordant  omnes,  quia  ta 
ua  empiiyteutica  bona  poflunt  lcgari  & 
donari  irrequifito  domino(ecundum 
magis  communcm  opinionem,vt  fir- 
mat  Alcx.d.l.fi  pJtroni,nu.  i 

Autioquiraur  lEmpliytcufi  reccpta 
ab  ccclcna4&  iiic  articulus  pcndct  ab  il 
la.  tritifsima  quarftionc,  An  Empiiytcu 
fisabEccIcfiarcccptatrarcat  adcxtra- 
neos  li^redcsjn  qua  tot  rcpcriuturin 
iureiiinc  &  indeautiioritarcs^vt  vix  de 
coion  apparcatjVt  dixi  $.empiiyteufis. 

Aut  ergo  Empiiytcufis  limplicitcr 
concciTa  pro  Cc  &:  filijs  non  tranlit  ad 
cxtrancos  vt  iif  redcs,fcd  bcneficio  con 
cedentis  domini  tranfitad  libcros  ^vt 
i\ma  acccpta  pro  fe  &  filijs,&  tunc  ciuf 
modi  bonanon  vcniunt  in  fideicom- 
irtifium,  quia  patcr  non  poicft  in  prx- 
iudicium  .iliorum  prxlcgarc.  ita  tcnct 
Bart.d.l.fi  patroni ,  &  fcquuntur did. 
coitcr,  vt  tcftatur  Tiraq.dc  utroque  rc 
trad.^.i  I .  glof  6.nu.2  ^.&  i^.Cafta. 
Conf.5;.nu.  58.  Aiex.  conf  91.nu.10. 
uol.  r.conf  S.nu.if  .uol.i^.ibiModcr. 
Parif.dicut  iianr  cflc  cocm  opinionc 
laf  i.  a.nu.no.C.de  lur.EmpIiyteu.Di- 
da.  Couar.  uarb.  rc(bi.lib.2.ca.i8.n.  2. 

Aut  uero  acccptacft  pro  hjrcdibus 
quibufcunquc.  uciquibus  dcdcrit,  & 
tunc  quia  t.ilia  bona  iudicantur  ut  .ilia 
aliodialiaueniunt  indiftinde  infidci- 
commifl^um.ita  tcnct  Bald.d.I.  cum  ui- 
rum.&cft  communis  opinio,utfirmat 
Curt.  lun.conf  j  .Roland.a  Vall.conf. 
42.nu.9.&  lO.uoI.i.Iib.z.RipJ.  cx  fa 
^o.$.fi.num.i6.fl.ad  Treb.Curt.iun. 
confil.  I .nu.  I  .Didac.Couar.c.  1 7.  nu. 
5.faciuntd.pr2ccd.q. 

Sin  autem  fimpliciter  conceiTa  fit 
Empiiyteufis  pro  fe  &  iiarredibuSjCon 
trouerfia  eft  intcr  Dod.quibufiia  cxi- 
itimantibuSjfi  aptc^c^tc  nominotim 


no  fit  di&u^quibufcunquelicrcdibus  , 
numquam  in  cxtrancos  liarrcdes  trafi- 
rc,  confcquctcr  ncc  in  fidcicommifsu  , 
qua  opinioncm  dicit  magis  cocm  cflc 
ImoI.d.I.cx  fado.  & plurcs  alijlaudati 
per Clar.q.iS.Tobias Non.confil.  2. 

nu.50.Coz.conf  95  ,nu.9.Corn.conC 
yd.nu.  ^.lib.  z  .Sed  ea  opinio  piocedi  r, 
quando  cmpiiytlicnfisconceditur  abf> 
quc  folcnitatc  Canonica^quo  cafu  om- 
ncsconcordant,vtdicuCurt.  lun.con 
fil. I  ^o.fub  nu.^.ad  fin.Tobi.  Nonius 
d.conf  2.nu.  ^i.  Sccus  fi res Ecclefio! 
detur  fcruata  forma  &  folconitatc,qu4; 
ad  vcram  alicnaiioncm  rcquiritur ,  q,a 
tunc  fimplicitcr  ctiam  dataad  hxrcdcs 
extrancos  tranfit  confcqucntcr  adfi- 
dcicommiflarium .  hanc  dicitcomune 
Port.d.$.adco.&  hanc  coem  c(fc  rcfi)- 
lutioncm  dicit  Parifconf  Sj.nu.  17.& 
fcq.U.^.Curt.uin  conf  4.  nu.i.  Dida. 
d.c.  1 7.  \  crf.  quarta  concl  iia  iudicatu 
dicitMaith.de  Affl.  dctif.  5  8<5.nu.7. 
&  dccif  1 00  ScJ  dc  huius  qonis  ,  an  ad 
hircdes  tranfcat ,  vcritatcdixi  alibi  in 
$.Emphyicufis.Tu  ad  propoliiunota, 
quod  illis  cafibus  quibus  Emphytcufis 
ccclcliaftica  tranfii  ad  cxtrancos  ha:rc- 
dcsjvcnit  ct in  rcftonc .  ita  dicit  c5cm 
opin.Rui.conf  i6i.nu.5  i.vol.i.  Soc, 
iun.conf79.nu.i(J.vol.4.Franc.  Bur- 
fat.conf.48.  nu.  24.  vol.  I .  ubi  dicit 
Einphytcufis  pro  fc  &  hacredib.  &  ita 
mixtavcnit  in  fidcicommiflo,  maxim^ 
qudadfilios  dcfcendcntcs  inrtitiiiost, 
6    Et  prardida  conclufio  iion  habct  di  - 
ficultatcm,quando  diduin  cflet  in  c6- 
ccfsione  de  omnibus  hari cdibus ,  quia 
tunc  vcniunt  cxtranc»ahfquedubio,& 
vcniunt  in  fidcicommiHum  ciufmodi 
bona.ita  tenci  Bald.  ia  c.  in  prxfcntia, 
nu.20.  cxtradcprobat.  quem  commu- 
nitcr  approbari  tcftatur  Alcxan.  confi. 
i8 3.vol.d,Got.conf  27.nu.:  2.in  fin. 
&conf  ;9.nu.  i  ^.Rolan.a  V.illc  coiifi. 
95.nu.28.&fcq.i.par.  Chircho. com« 
opin.cent.  2  .cond.  5 . 

Y    $  Quarftio 
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QtuHio  LIL 

^nim^  atronatus  fit  reftituendum. 

QVaero  itcm,  an  ius  patronatus 
dcfundus  h.ibebatin  aliqua  cc- 
clcfia  tranfcat  in  fideicommilTum?Rc- 
/pon.tj»  non,fcd  manct  apud  harrcdcm 
grauatum^  ctiamH  ad  cxtrancosharrc- 
dcs  rcgularitcr  tranfcat.ita  tcnct  Bart, 
l.quia  ft.ad  Trcb.&  hanc  dicit  cflc  com 
muncm  opin.  Alex.d.l.fi  patroni.Dcc. 
l.piccibus.num.iz.C.dcimpub.  Roc. 
Curt.dciurcpatr.  vcrb.  ipfcvclis.q.p. 
Lambcrt.d.trad. 2.par.2.q.  2.  art.^5. 
nu.2.C6€m  quoquc  dicit  Anton.  Go-* 
mc2.d.c.5.nu.29.Didac.Couar.variar. 
♦  rcfol.l!.2.c.i  S.nu.S.cRayn.J.p.nu.S. 
«juamuis  contrariam  partcm  vcriorcm 
«Jicat  Raync.d.l.  fi  patroni,&  Bar.  coi- 
tcrprobatumdicitEman.aCoftac.  fl 
patcr,vcrb.Trebcllianica,nu.4.  dc  tc- 
ilam.in  60, 

Quxfiio  LIIL 
srMM^n^irM. 

.An  iura  fepulthrorum ftnt  reftituenda, 

QVxro  itcm ,  numquid  iura  (cpul- 
chrorum  patcrnorum  &  gcntilia 
vcniatin  rcflitutionc  fidcicommifsi  ? 
Rcfp.rp  non^ita  tradunt  gl.&  Dod.  d. 
l.quia  pcrindc^  hanc  cilccocm  opin. 
dicit  Scyfd.l.Ccnturio.nu.  1 1  .Cagn.l. 
precibus.nu.2  52.Sfort  Odd.trad.c6- 
pcnd.partic.  j.przmifC  6.  vcrfic.  fcxta 
difi^crcntia. 

Qu^nio  LIIIL 

S  V  MMA\IA. 
Qmd  fit  reftituendum,  ft  hjeres  ^raMOtns  fit  re 
ftituere  ^uiojuid  fupererit.nu.  1 . 
a^d  fi  nihil  aliefMUit.nu.2 . 
flmdftdolo  tdienauit.mm.^. 

idiemta  ^auatus  in  fmta  impHtct,n,^ 


1  Vscro,fi  hartcs  grauaturrcftitue-» 
v,^^  rc  ^cg,d  fupcrerit  cx  harrcdita 
tc  tpe  tnortis  cius,  quid  vcniat  in  rcfti 
tutionc  fidcicommifsi?  Rcfp.Dc  iurc 
antiquo  pcrciufmodi  fidcicommifsu 
data  cenfctur  potcftas  alicnandi  in  to* 
tum,dummodo  non  mala  mcntCjfani 
mo  intcrucrtcndi  fideicomminum  fiat 
alicnatiojfcd  hodie  talis  grauatus  dc  rc 
ftitucndo  y,ccjd  fupcrcrit  dcharrcdita 
tCjVcldcquibus  non  difpofucrit,  qnar 
ta  fidcicommiffario  partc  rcfcruarc  & 
rcftitucrc  tcnctur,  nec  cam  ct  cu  caufa 
&  bona  fide  alicnare  potcft .tc>(.  Auth. 
contra  rogatus.C.adTrcb.&  cft  cl.  I. 
Titius.ft.co.ibi  Bar.&  coitcr  Doct.  vt 
teftatur  Ant.Gome2.varia.rc{b.Tom. 
I  .cap.5  .nu.  I  d.FiancirBurf.conf.48. 
nu.j.lib.i. 

2  Scdquidfi  grauatus  nihil  alicnauit. 
AnncfufHcict  ,  quod  hacrcs  quartain 
rcftituat?  Rcfp.glo.d.Auth.qua:,vidct 
velle,  quod  furficiat  illam  quartam  rc- 
ftitucrc.Scd  contrarium  tcnct  Cyn.fic 
alij  d.Auth.quod  imo  non  fufficit,fed 
toiu  id  quod  fupereft  vcniat  rcftituen 
dum  ,^|^od  ita  tcncnt  coitcr  Do<£i. 
teftatinKph.Cuman.d.  iTitius^qui 
fubdit  hanc  cftc  a:quiorcm,&  hanc 

fe  vcram  &  magis  cocm  opin.  nincu- 
pat  Alcx.ibinu.p.Qmadidar  Auth.di 
fpofitio  cnianauitin  tauorem  fidcico- 
inifl'arij,vndc  in  cius  damnum  non  dc 
bct  rctorqucrii 
j  Quxro,quidfigrauatus  vltraquarta 
fidcicommiflario  reftitucndam  ,  cum 
dolo  &  fraudc principalitcr  fidcicom- 
mifsi  cucrtendi  caufaalicnaucrit,nuni 
quid  a  fidcicommifl^irio  poiiint  rcuo- 
cari  alicnata?  Rcfp.glo.d.Auth.fcntit 
quod  hodic  non  diftinguatur,an  dolo 
&c  ,  vcl  non  doloscfa(5ta  fuerit  alicna- 
tio.Scd  coutrarium,  quod  immo  dolo 
alicnatii  reuocarc  pofsitfidcicommif-- 
iarius,&  d.Auth.corrigat  tantu  ius  an 
liquum,quado  bona  fidc  fit  alicnatio» 
tco^t  idcm  Raph,  Cuma.maxiinc  qui-  ' 
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rfoprincipaliter  alicnatio  fit  caufa  in- 
tcrucrtendi  fidcicommifsi.  ita  intcUi- 
git Imol.<I.l.Titius,&  ibi  Alc.  dicit  ita 
tcncndum,  cjuiain  gcncrali  difpofitio 
ncfemperdolus  ccnfctur  cxccptus. 

4  Scd  qua:ro,quid  fi  talis  grauatus  cjuat 
cfani  alicnauit,  nuc]uid  illa  alicnata  tc- 
ncaturin  quartamTrcbell.  imputarc? 
Rcfp.fffic.ita  tcnctPaul.de  Caflr.d.l. 
Titius  ,  &  iftam  cflc  cocm  opin.  dicit 
Parlf.conf.^tf.nu.iy.^e:  fccj  vol.  i .  & 
in  Rota Rom.  ita  iudicatu  rcfcrt  Ant. 
Gabr.Ii.^.com.concI.tit.ad  Trcb.con 
duf  1 5.nu.7.&  hoc  fine  dubio  tranfi- 
rcdicitParif.conf.45.nu.14.voI.  I. 

5  Aduerte  iuxta  fupradida  ,  quartam 
oua;  dcbct  ftatc  tali  fideicommiflb  rc- 
(cruari  &  rcftitui  fideicomifrarijs^cfTc 
omnium  bonorum,  qu2t  fucrut  dcfun 
6ii  tpe  cius  obitus .  ita  tcnct  Alexan.l. 
Marccllus.$.rcs  qua:,  &  fcntirc  vidcnf 
ocs  Do<ft.  d.  Auth.  contra  rogatus,  vt 
dioit  Parirconf.4(5.nu.2  7.vol.  I.&  c6 
(11.2  J.num. ip.vol.i.Nam  ficut  datur 
facultas  hxrcdi  alicnadi  trcs  partcs  dc 
bonij  harrcditarijs ,  paritcr  &c  quarta 
firruanda  fidcicommiflarijs  dcbetcflc 
intcgra  rc(pc(S^u  omnium  bonorum  • 

Qufjfio  LV. 

InflUutus  detrabit  qnartam  Trebelliantcam , 

ALius  quoquc  cffeftus  cft  fidcico- 
mifsi,quod  inftitutus  potcft  dc- 
trahcrc  quartam  partcm  dchf  rcditatc 
fibijVcl  in  totum,  vcl  pro  partc  rclifta, 
<{uz  Trcbcllianica  nuncupatur.  dixi 
iufra^.TrcbclI. 

Qtufiio.  LVI. 

SVMM^VJ^' 
Bona  fideicommiffb  fubiefla  alienarinon  pof- 
I  funt.nu.i.dectaratur.nu.i.&  ^.ftfubcodi 
tioneffoMtus  fit  hms,  6"  ««.4.  Cf*  j« 


^n  pendente  conditione  ftt  valida  alienatio^ 
fi  exprefsdprohibita  ftt.nu.6. 
^tf^ohibitio  impe^atprdfcriptionem.  w.7. 

VVlg.itum  cft ,  fidcicommiflarijbo 
4        nafidcicommiflbfubicfta  pcr  ha: 
rcdcm  grauatu  alicnari  non  poflc.tcr, 
eft  d.l.Marcell.I.fi.^.fcd  quia  C.comi 
dc  Icg.&  ibi  tenent  Do(ft.coittr,vt  te* 
ftatur  nouifsimcAndr.Gcyl.obfcr.Ii; 
2  z.obfirr. i^7.nu.  r.  Qupd  proccditti 
dc  iureantiquo^quam  nouo.  ita  tcnct 
Bar.d.^.fird  quia,  &  cft  communis  opi 
niOjVt  tcftatur  Alc^.rcs  quar,  d.l.Mar 
ccIIusadTreb.num.  7.  Fcrnand.VaA 
qui.dcfiicccf  progref^.zS.  numc.  j. 
vcrf.quarto. 
5    Itcmprardidacois  conclufioprocc- 
dit  in  bonis  fidcicommiflb  fuDicdis 
purc,vcl  in  dieccrtam,  Scdquid  li  rcs 
fiibieda  fit  rcftitutioni  fub  conditio- 
nc,vcl  in  dicm  inccrtam,  numquid po 
tcrit  alienari?  Rcfp.  Sunt  qui  cxiftima 
runt  hodic  dc  iurc  Authenticoru  alic» 
nationcm  cflc  nullam,id  voluitgl.d.^, 
Ted  qnia,&  d.I.MarcclIus.  $.rcs.  fl".  ad 
Trcb.  Scd  rcccptiorcft  firntctia,  quod 
quado  rcs  fubicfta  cft  rcftitutioni  fub 
conditionc,vcl  in  dicm  inccrtam,alic- 
natio  valccpcndcntc  conditioncj  fird 
implctaconditionc  rcfoluitur  j  &  do- 
minium  rctrotransfcrtur  in  ipfumfi- 
dcicommiflarium  abfq;  ulla  rcftitutio 
nc,vt  dixi  fupraq.  41.  &  lcx  ci  dat  ius 
&  rcndicationcm  aducrfus  cmptorcm 
pofsidcntem.ita  tcnct  gl.  Auth.  dc  rc- 
ftit.$. I.&  I.cupntcr.  f .hbcri.ff.dclcg. 
3.gl.d.I.fi.$.cuautcm.C.com,dcIcgat. 
&  ibi  not.omncs  Do<ft.vt  tcftaturSo- 
cin.iun.confii57.nu.j.vol.i.  &  ita cf 
fc  communcm  opinioncin  affcrit  Cor 
nc.d.I.pcnult.^.fi.ad  Trcbcl.  &  d.$.  cii 
autcm,  quas  glof.  comrau  n  i  tcr  appro- 
Isatas  dicit  Fcrnand.  Vafqui.dcfucccf. 
progrcf^.^S.nuin.p  .Tobias  Nonius 
confiI.59.uum.  I . Fran.Becius  confil. 
p7.m1.lo. 

Y  4  Et 
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Ethoc  quidcm  proccdit^quandoalie 
natio  fadacfl  ab  hzrcdc  fcicncc  in- 
fcientcm  cmptorem:Namquc  tunc  co 
tra  tertios  poflcflbrcs  compctit  vcndi- 
catio:Sccusfi  fafta  eft  per  ignorantc 
vel  emptori  ignoranti^  quia  co  cafu 
yalct  alicnatio  irrcuocabiiiter  :Scdti> 
dcicommiflarius  ad  xftimationcm  vcl 
prccium  contra  alienantemj  vcl  cius 
hercdcm  aducnicntc  conditione  ad- 
mittitur.  tex.I.fi.^.  fi.dc lcg.  2 . per  quc 
ita  communiter  concludunt  DD.  vt  tc 
ilatur  Alcx.confi.^.nu.  2.V0I.  |.  &  d  I. 
MarcclIuSj^.rcs  quar,nu.5.&  hanc  cflc 
communcm  DD.  fentctiam  dicitRo- 
hnd.a  Valle  confi.S^.num.  iS.voUi. 
confi.  8 1  .vol.i.  Cachcra.  dccif.  Pedc- 
mont.Vndc  dicunt  DD.  aduocatu  cau 
tum  cfle  dcbcrCjVt  fcmpcr  dcducai  (cie 
tiam  vtriufq;.Qupd  tamcBald.rcftrin 
gitjVthabcatlocum  quando  ignoratia 
proccfsit  cx  fafto  tcftatoris,vt  cj.a  pro- 
nibuitapcriri  codicillos^in  quibus  coa 
tincbatur  fidcicomiflum.Sccus  fi  aliu- 
dc.Scdharc  reftridiocft  cotra  mcntc 
olum  dod.  qiii  tcx.d.l.fi  .gcncralitcr& 
indiftindc  intclligunt  in  iiabcte  iufta 
ignorantia^vt  fatctur  laf  d.$.fcd  quia^ 
nu.4.&  d.Auth.rcs  quat^nu.2.&  ica  c6 
munitcr  intcUigi  aflerit  Alc.  d.cof.nu. 
3.  &ibiModcr.Parif  addicvcrb.iMfta 
dicit  quod  omnes  fcrc  hoc  tcnctjidquc 
^pter  rationc  Icgis  quz  generalis  cft. 

Nota  quoquc  prgdida  dc  alicnatione 
icictcr  proccdcre  etia  in  cafu  Auth.  co 
tra  rogatuSjC.ad  Trebell.quado  graua 
tus  rcftitucrc  qutcquid  fupcrcritpoft 
morte,vt  pofsit  agi  cotra  tertios  poflcf 
fores  cmptorcs  fcictcs  fidcicomilsi  abf 
quc  difcufsione  h^redis  aUenatis.ita  di 
cit  eflc  comuniore  Rol.  a  Valle  conCp. 
nu.24.vol.iJ^ra.Burfc6f.48.n.p.voI.u 
Sed  quxro,quid  fi  grauatus  rcftitue- 
re  hf rcditatcm  non  folucndo  dcccflt- 
rit:  Numquid  alicnationc  fafta  ab  hj- 
rcde  ignorantc  in  cmpiorem  ignoran 

tcm  aducrfus  cmptorcs  agcrc  Ucitum 


fit  ?  Refp.  quod  nihilominus  aduerflrs 
emptores  bonaalicnata  vendicari  pof* 
funt.ita  tcnct  Paul.  deCaftr.conf  94. 
lib.2.  &  fcquitur  Alex.  &  omncs  coiter 
d  l.Marcell.^.  rcs  quarj  vt  fatetur Tob. 
Non.d.conf.^  9.nu.4. 

Quarro  vlterius ,  quid  fi  teftator  cx- 
prclsc  prohibuit  alicnari  bona  fubie- 
^reftitutioni^an  tunc  ctia  pendente 
conditionc  alicnatio  crit  validajan  ve- 
ro  nulla?  Rcfp.tp  li  fubicda  funt  rcfti* 
tutioni  purcjvel  in  diem  certa^rcs  non 
habet  dubium^fiquidenulla  eft^fi  non 
fit  exprcfsc  prohibita,  magis  ergd  fi  cx 
prcfl^a  prohibitioacccflcritj.  Sin  autcoi 
fubicda  fint  rcftitutioni  fub  conditio- 
Dc,  licct  in  tacita  prohibitione d  princt 
pio  valcat,  tamen  quando  res  eft  prohi 
bita  cxprefs^  alicnari^alicnatio  ctnuUa 
eft  a  priacipio^&  ftatim  rctradatur  no 
cxpcdato  quod  eucniat  conditio  fidci 
commifsijVcI  mors  harredis  grauati,ita 
tenet  gt.l.cum  pater.$.libcris.fF.dc  lcg. 
3  .PauT.dc  Caftr.l.filiusfamil.$.  Diui.iL 
de  Icg.  I  .&  ita  tcncnt  omncs,  vt  tefta- 
tur  nouifsimcFcrnand.Vafqui  dcfiio 
cef.progref  $.28.n.  23.&  quod  ab  opi- 
oioncgiof  d.^.libcris,  ncmodifcrqut 
q^  fciat  aflerit  Bccius  conf  p^.nu.y.  & 
hic  eft  vnus  notabilis  effedus  prohibi- 
tionis  exprcfsf ,  f.  cj>  fideicommiflum 
conditionalc  cfficit  purum,  &potcft 
ftatim  reuocari  ac  fi  cflctpurum. 

Quatroitcm,  numquidtalis  prohibi- 
tio  alicnationis  impcdiat  prarlcriptio- 
ncm?Refpond.  quod  ctiam  tacita  pro« 
hibitio  cxfideicommiflb  refultans  im« 
pcdit  vfucapionem ,  &  longi  temporis 
prxfcriptioncm  :  quia  finetitulo  non 
proccdit ,  &  ha:c  eft  communis  opinio 
Dod.iJi  did,$.Diui,vt  tcftaturibiRo- 
mul.num.jy.GribaId.c0ncluf.7j.Sed 
longifsimi  tcmporis  prj  lcriptioni  non 
rcliftit,etiamli  cxprcfla  fuerit  prohibi- 
tio,quia  nullum  tit.requirit  Dod.  ubi 
fupra.  ScddchocTidequa:dixi$.prz« 

fcripiio. 

Quaeftia 
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Qufflio  LVII. 

l4tt  ex  caufa  dotis  bona  reHitutioni  fitbicCla 
poffint  aJienan,n.  i.declaratur  n,2,&n.^. 

^n  procedat  in  dote  refiituendajut.^.decla» 
rantur  omnian.j, 

^n  ex  cau/a  alimenterm poffint  alienari,  nl 
6,Qi4ii  ex  caufafiudionm/iH,  7. 

•      .  _ 

I  Tf Ltcrius quarro  iuxta  fupradiAam 
▼  conclufionenijanbonafubicda  rc 
flitutioni  posfint  non  obflatc  hoc  onc 
realicnaricxcaufaciotis?  Rcfp.  quod 
fic.tcx  cft  clarus  Auth.res  qux,C.com. 
dc  lcgat.&  ibi  not.communitcr  Dod, 
Parif.conf  52.n.j^.uol,2.Et hatc  qui- 
dcra  conclufio  cois  ucra  cft,&  proccdit 
fine  dubio  in  tacita  prohibitionc legis. 

a  Sed  quid  fi  teftator  manifcftc  prohi 
buerit  bona  fubieda  fidcicominiffo 
ron  alicnari?Rcfp.Bar.d.auth.rcs  qu^, 
&  l.filiusfami!.$.diui,n.  lo.tradit  ct  in 
exprcffa  prohibitionc  gcnerali  adhuc 
proccdcre  difpofiiioncm  d.  Auth.  & 
hancdicii  ibi  com.  cffc  opi.  laf.nu.  27. 
vcrfi.nuncfucccdit,Rip.d.$.diui,n.7o, 
Crot.coLi  s.Loazes  n.54i.&  quodh^c 
opinio  ueriorcft,  &  magis  communis 
alfcrit  Didac.Couar.uaria.rcfolut.  lib. 
5.cap.5.nu(  io.verfi.2.  communem  di 
cit  &  ab  ca  in  iudicando  non  eflc  recc- 
dcndumDec.conf1.519.nu.  f^.&om 
fies  itatcncrcafrcritGozad.confi.  97. 
11U.9.  Alciat.confi'544.  magis  commu- 
ucm  fatctur  Marzar.Epito.  fidcicom. 
a.par.q.7  i.Parif.confi.Sl.uol.  2  .&  qd" 
Bar.communitcr  fequunturDod.  no 
uisfimc  tcftatur  Tibc.Decia,conf.  10. 
num.^.uol.  1.  &  quodhancopinione 
omncs  tcncnt  aficrit  Fran  jBecius  con- 
iil.  loo.nu.^.communem  dicitcuma- 
lijs  Ccphal.  26 1  .iju.i  2.&  fcq. 

J  .  Scd  quid  fi  teftator  ctiam  exprcsfit 
cx  caufa  dotis  ?  Rcfpund.  tali  cafu  pro 
ptcr  cxprcifam  teftatoris  uoluoutcin 


ih  dotcm  dari^  uel  dotis  caufa  alicnari 
non  pofsCjtcHct  Bart.d.^;.diui,&  hanc 
efsc  com.  opi.attcftatur  Padil.d.Auth. 
rcsqu^,n.i  i7.&ibi  tcncndum  hocdi 
cit  Cur.iun.n.^p.Villal.collcd.  com, 
opi.ucrf.alicnariprohibita.n.79,  &  n. 
86.Pct.Raucn.in  Alphabet.Aur.vcrb. 
alicnatio.commu.  quoq,  dicitRomu, 
d.$.diui,nu.i20.&  ut  ucriorcm  fcqui- 
turDid.d.c.<5.nu.io.vcrfi.Tertio,Mar 
zar.d.quacft.^S.Ratio  cft,  quia  confti- 
tutio  d.Auth.rcs  quar,a  pracfumpta  tc- 
ftatoris  uoluntatc  dcducitur  principa- 
litcr ,  undc  ccfsante  ratione,difpofitio 
legis  ceflarc  dicitur. 

Contrarium  tamen  ampleditur  coa 
fulendo  Paul.de  Caftr.confi.So.vol.i. 
quempleriquefcquuntur  ,&  fccudum 
hancfentcntiamdccifum  fuiflcin  cu- 
riaDcIphin.atteftatur  Cuid.  Pap.dc- 
cifi.96.quam  fcquitur  lanquam  ucrio 
rcm Bocr.dccini29.num«;.Scd  tamca 
d.dccifioloquitur  quando  non  funt  a- 
lia  bona  undc  dotari  pofl"unt ,  qua:  mo 
dificatioadmittcnda  quidcm  uidetur^ 
alias  nimis  dura  &rigorofa  cft  commu 
nis  fcatentia  in  iudicando  ,  ut  iradic 
Bero.qua:ft.i  ic^^Iarzarid.quxft.^S^ 
Modcr.Parif.confuct.Parifi.^.  1 20. 
4  Vltcrias  quarro  ,  an  dida  Auth. 
proccdat  ctiam  in  doce  reftitucnda 
pcr  grauatum  poft  mortcm  tcftatorts 
acccpta  ?  Refpond.  Variatum  cftj 
quibufdam  cxiftimantibus  locum  fo- 
rcdifpofitioni  d.Auih.hanc  fcntentia 
probat  glof.&  feqiiitur  Bart.  ibi.eamq; 
tcftatur  eflc  communiorcmAna.  con 
(11. 61.  ibiBolog.Socin.  confil.z^.uo* 
lum.  ^ .  ubi  dicit  ita  eflc  dc  mcntc  om- 
fiiumDo&.  communitcr,  &ita  facpe 
fuiflc  confultum  per  eius  genitorcm  , 
&  aduocatos  Pcrufinos,  Dcc.  conlil. 
376.  vbi  affirmatcommuncm  &  ncmi 
nem  contradiccrc,  Dcc.  conlll.  519« 
num.j.Rubc.confi.yS.num.  i.Com- 
munem  quoquctcftatur  Lud.  Gozad. 
coufil.^7.  num«  lo.tuagis  communcm 

<ltdt 
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dicitDid  Cou.var!a.rcf.li.j.c.(>.  n.io 
▼crr^.Villal.collcft.com.opi  vcrf.  alic 
niri  prohibita,n.7p.&rcq.&  quod hjc 
opinio  vidctur  canonizata  Florcntiar 
<licitMarzar.d.q.48.n.7j.  Cocm  dicit 
& alios  citat  Cagnol.l.fi.nu. 1 72 .C  dc 
pad  Fran.Bccius  confi.  ^-^.pcr  totum, 
vbi  dicit  id  proccdcrc  ct,  cjj  lcgitima  & 
TrcbcUianica  confumptafucrit,  quo- 
niam  fccundum  com.opi.  tcmpus  non 
confumptionisjfcd  rcftitutionis  in(pi- 
cicndum  cft.Ccphal.con{i.26i.n.  24^ 

Contrarium  vcro  tcnct  Bal.d.auth^ 
rcs  quat  left.antiq.q!  j.  &  hanccflcvc- 
riorcm  dicitlafcond.t;  r.nu.^.lib.z; 
&  cocm  dici  pcr  Doftorcs  Pcrufinos 
&  in  pradica  fcruari  rcfcrt  Parif.conC 
52.nu.?4.vol.j.Scdaprima  fcntcntia 
qua:  vcrior  &rcccptior  cft  rcccdcndu 
non  cft;in  dorcvcrorcccptaantconus 
fidcicommisfi  impofitum  omncs  com 
munitcr  confentiunt,vt  farcturlaf.  d. 
Auth.rcs  q,n.29.Bccius.d.c6f  54.n.i. 

Prardifta  omnia  procedunt  in  dcfccn 
<lcntibus,qn  fcilicct  prohibicio  fada  cft 
a  patrc,vcf  auo  mulicrum  ,*  Sccus  vcro 
in  cxtrancis  ab  ipfo  tcftatorc ,  &  in  his 
^uicognationisucl  agnattonis  iurc^ 
tranfucrfam  lincam  ci  attingunt.ita  tra 
dit  Bar.d.Auth.&  hac  fcntcntiam  com 
muncm  cffc  fatctur  ibi laf.nu. r  z.Cur. 
iun.nu.i S.Loazcs  d  $.diui,num.j6i. 
ibiR0muLnum.i20.Pct.  dcRaucn  d. 
Vcrb.aIicnatio,ViIlal.coIleft  com.  opi. 
d.ijcrf  a1icnata,nu.  80.  Didac.  Couarv 
d.cap.^.nu.io.vcrf  primum. 

Succcsfiucquarro ,  an  bona  rcftitu- 
tioni  fidcicommisfi  fubiefta  posiint 
quoq;alicnari  cx  caufaalimcniorum  ? 
Rcfpond.quod  fic.  ita  tcnct  lacob.  dc 
Af c.  1.  fincimus,  C.  dc  ficrofan A.  cc- 
dcf  &  fcquitur  Bart.  contra  glof.  d. 
Auth.rcs  qua:,diccns  quod  ita  commu 
nitcr  tcncatur.  &  magis  communitcr 
tcneri  alTcrit  ibid.Alcx.  nu.  2.  &  quod 
£t  communis  opinio  Doc.tcftatur  Ro 
mul.d.^.diui4nu.i  j  i.&fcq.  quiailcut 


patcr  tcnctur  dotarc,  ita  &  alerc  fi'iaj. 

Scd  an  cxcaufa  ftudiorum  bona  ft- 
dcicommiiTo  fubicda  posGnt  alicnari? 
Rcfp.quod  non.ita  tenct  Ang.d.^.di- 
ui,&  cft  cois  condulio  Doft.  ut  ibi  tc- 
ftatur  Romul.nu.i  )^.vcrfi.tcrtio,qua 
uis  contrarium  cxiftimctpoffc  fuftinc 
ri:mouctur  Ang.quia  patcr  nullo  iurc 
compdlitur  ab  initio  ad  impcnfas  ftu- 
dij  fubminiftrandas,  ficuti  tcncturad 
dotcs^&  donationcs  proptcr  nuptias. 

Qu^Jiio  LVIIL 

bona  fideicommifli  dlienari  pofiint  ob  ne 
cesfitasem^salieni.nu.\.qwdfi  ob  condem 
nationemtnu,  i.item  quid  ft  feruari  non  pof' 
fmtfnu.^, 

1  /^Varro  itcm,an  bona  fidcicommif 
^*-^  fo  fubicfta  poflint  alienari  ob  nc 
ccsfitatcm  ^ris  alicni?Rcfp.qiiod  fi  pro 
(blutionc  xris  alicni  dcfiindi  fiat  alic- 
natio,valct,&  hoc  non  habct  dubiu,  & 
fcntiunt  ocs  d.^.diui.ut  tcftaturRom. 
ibi  nu.i  j9.Sin  autan  fi.it  alicnatio  ob 
ars  alicnum  ipfius  ha:icdis ,  tuncvalct 
ftlicnatio  donec  ucncrit  cafiis  fidcicom 
miifi.tcy.l.pctOjJ.prardiu.flF.dclcg.i.  • 

2  Scd  qitid  fi  ars  alicnum  folucndu  crit 
ppcondcmnationcm  cx  dclicto,&  ita 
pro  lihcrationo  uit£?Rcfp.Communis 
cft  &  rcccpta  firntcntia,  quod  rcs  fubic 
6ti  rcftitutioni,alicnariob  talcm  ncccf 
firatcm  cx  dclifto  proucnicntcm  non 
posfit.ita  tenct  Ang.d.$.  rcs  qua:,&  q^" 
fit  communis  fcntcntia&  tcncnda,li- 
cet  paflus  fit  dubitabilis  aflcritlaf.  d, 
Autii. rcs  quac.nu . ao.Soc.d.^.rcs  quac, 
diccns  ab  ca  iudicando  non  cflc  rccc- 
dcndum,Mtfrzar.Epit.fidcicom.q.4o. 

j  Q^iarro  -,  quid  l\  rcsfubicfta:  rcfti- 
tutionr  fcruando  fcruari  non  posfint  ? 
Rcfpond.  quod  tunc  alicnari  posfint , 
imo  fmoD  ucndat  hxics  culpam  com- 

mitti^ 
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inrtti^,&  prciium  fi  ad  harrcdis  vtilita-  j 
tcm&vfumconucrtaturloco  rci  fuc-> 
ccdic,&  in  quarcam  imputacur  .ita  tc<- 
net  glo.  d.$.rcs  qua;.&  cft  cois  opi.  vt 
tcftatur  Fr.  Aret.cprf  latorij,n.  I  o.cxt,  I 
dcaccufa.  qucm  allcgat  Villal.  coUcd, 
comm.opin.  vcrb.alicnacio,  nu.Si. 


.  r: 


Qjujlio   L  /X 


•An.honafideicommt{fipojfint  locarhdi/iingut' 
tur  nu.i,&  2, 

PRofcqucdo  matcrlam  alicnationis 
bonorum  rcftitutioni  fubicdorum 
ouarro^  nunquid  ciufmodi  bonapof- 
(int  locari  ?  Rcfpon.  Diftingucndum 
Z  cft  ;  Aut  loquimur  dc  kjcationc  fimpli 
cl,&  non  prohibctur  ,  quia  appcllatio- 
nc  alicnationis  non  cotinetur :  Aut  fit 
locatio  in  pcrpctiium  ;  &  tunc  non  cft 
dubiu  quin  appcllationc  alicnationis 
vcniat&prohibitaccnfcatur,  quanuis  ' 
contrarium  ccnfcatglof.  LcodiciIlis,f . 
inftituto,  ff.dclcga,  2.  quanvcoitcr  rc- 
probatam  dicit  Romul.d.^.diui.n.78. 
3    Aut  quairitur  dc locationc  ad  Pgum 
tcmpus^puta  dccenniumj  &  tuncDo-  * 
ftorcs  omncs  volunt  appcllationc  alic 
nationis  contineri  iftum  coutradum, 
&  prohibitum ccnfcrij  &  hancfcntcn- 
tiam  com.  cftc  tcftaturDcc.confao^. 
qucm  rcfertGribal.d.$.diui,concI.4y. 
&  RomuI.nu.^S.dicic  etia  non  habcrc 
concradi^lorem.licet  contrariu  in  pun 
ftoiuris vcriuscxiftimcc,&quod  ita 
dc  confuccudinc  feruacur  dicitBal,Uu 
bcmuSjC.dcfacrofand.  ccclc.  ^ 

Qu^po  LX. 

%4n  grauattis  pc/fit  hxredem  inJhtHere. 

QVarro,  nunquid  grauatus  reftituc 
reposfitharrcdcminftiiucrc?  Di  4 
*ifupra^.inftitutio. 


Qtupo  LXL 

Sl^  MM^\JVM. 
Ungrauatiis  pofiit  compromittere , 

/^Varro  itcm,  An  harrcs  grauatus 
^^^posfit  comjjromitterc?  Rcfp.  ^ 
fic,&  virtus  &  eftcftus  compromisfi  a 
diue,vcl  pasfiuccranficin  fideicomifra 
lium.tcx.cft  I.cum  hgrcditas,(F.ad  Trc 
beL&  fcquitur  ibi  gl.Bar.  &  coitcr  Da 
fto.vttcftarur  Anto.Gome.varia.rcfo 
lu.tom.i.c.  j.nu.2.dixif, 

Qtuffio  LXII. 

SV  MMjI^I^. 
Fideicommijfum  toUitur  paSiotnu.  i  .decl^ 
raturnume.2.     &  , 
fidcicommiffarius  prdfens  alienationi  rei 
dicatur  confentire, ««.  5 . 

REftatvt  dicamusqualiter  tollatur, 
&  finiaturfidcicommifrum,  &pri 
mo  quidcm  tollitur  pado  fidcicommif 
fum  non  folum  purum,dcquo  nullum 
cft  dubium,fcd  ctiam  c6dition.xIe .  tex. 
cft  1. 1  .C.dc  pad.Qupd  intcUigitur  no 
ipfo  iurc.fcd  pcr  exccptioncm,  &  ita  Ce 
babct  com.opinio,vt  teftaturibi  Alc. 
nu.  10.  licctcnimfimplcx  rcnunciatio 
fidcicommisfi  conditionalis  no  valcat, 
vt  not.glo.d.I.i.  tamcn  quandointcr- 
uenit  paftum  cxprcfrum,vcl  ftipulatio 
bcnc  poccft  coIli,&  illi  rcnuciari  a  par- 
tibu< ,  in  quarum  fauorcm  faftum  cft. 
itatcnencomncs  I.  quiRoma:,^.  duo 
fratrcs.vt  tcftaturParifi  confi.46.  nu. 
2i.volum.  2. 

fdcm  eft  in  rcnunciatione  cxprcfla 
prajfcntcpartcaltcra,!iccttacct<^  quia 
vidcturad  commodu  fuum  confcntirc 
&  fic  rcfultat  tacitus  confcnfus  duorik 
&  pcr  confcquciis  tacitu  padum.hanc 
dicic  com.  cflc  fcnccniiam  Alcx.  d.I.  r . 
<lu.5.C.dcpad.Zuchar,  nu.i  ?4. 

Iccm  dcdaratur  ,  vt  proccdat  ,  (t 
fiat  vifis  &  cogaicis  vcrbis  uftamca- 
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ti ,  Namquctunc  exprcffc  fl  Jcicom- 
miHb  coditionali  rcnunciari  pofTcex 
tra  controucrfum  cft.tcx.I.cum  propo 
naSjC.dcpad.Sccus  non  vifonec  in- 
ipcdo  icftamcnto.ita  not.omnes  d.^. 
auo  fratrcs,Dcci.d.l.  cum  proponas. 
5  Scdquarro^quid  fi  Rdcicommiffarius 
fuit  pracfcns  alicnationi  rci  rcftitutio- 
ni  fuDicdz^  non  tii  cxprcsHm  confcn 
iltjfcd  tacuit,  numquid  tacitc  ccnfcaE 
rcnuncialTc  fidcicommi(ro?  Rc(p.  Ac- 
curf  d.l.cum  proponas,ccnfcri  rcnun 
ciafTc^quantum  fit  cius  rci  rcfpcflu  cxi 
Aimauitjfed  ab  co  diifcntiunt  cartcri 
Dod.coitcr,  vt  tcftatur  laf.ibi  diccns 
d.gl.communiter rcprobari,  idcm  Al- 
ciat.ibi  n.p.Dcc.nu.j.  QiJia  talcfidci 
commiffum  pcndcntcconditionc pot 
alicnari,itaq;  licct  cotra  d»xinci,n6  tn 
impcdirc  alicnationem  potuiflct .  , 

Quxjlio  LX//L 

\Anpcr  dimfionem  inter grauatof  onerefidei 
commiffi  conditiondxs  tacite  fideicornmif- 
jim  rmiffum  &  fublatH  effe  cenfeatUTin.u 

Qttid  ft  h£rede§promittanttnibil  -pelU  facere 
contra  dmifionem,  nu.2 ,  declaratur  nu,j, 

Quid  ft  exprejje  di6lum  effet  de  non  contraue 
mendo  ratione  fideuormniffi  extefiamento 
debui/iu,^<, 

Quid  fi  claufuia  appoftta  fitjtn  (fua  remittatur 
omneinsqnodmprxfenti  habent  ad  bona 
diuifa.nu.  5 . 

Qmd  ft  uUra  di£fnm  claufulam  adieSla  fmt 
uerba  ampla,laxa^&  prdgnantia,Mtputa  res 
dimfas  non  uellepetere  m  perpetuum  atjqna 
ratione.iureyel caufa.tjux  dici uel  txiugUa 
ripofis^  dt  iure  uelfa^o,nu,6. 

I  Vxroprajtcrca^an  pcr  diuifionc 
hzrcditati^  mtcr  plurcs  hairc- 
dcs  rcciprocc  grauacos  onerc  fidci- 
commisli  conditionalis  tacitc  fldci- 
commilfum  rcmiffum  &fublatum 
fc  ccufcatur  ?  RcIpoad.ArucuIus  hic 


cfttritus,  &  quotidianusin  con/tlijS« 
Communiscdfniact  inter  fcictes,  <f 
non.tex.e(ll.cum  patcr,$.}i^re<litateni 
ff.dc  leg.  2  .&  tradunt  E>oc.c6itcr  in  d. 
l.qui  Romar^$.duofratrcs,vt  tcflacibt 
AIcx.nu.2  9.Rip.n.;8.Alcx.confi.4o. 
nu.^.vol.4.  confi.7i.n.  i.vol.j.  Grat. 
conft.  1 7.^.44. voL  I .  &  quod  Ht  c6is 
&  rcccpta  opiniojluin.confi.r  57.  n. 
d.lib.i.qucm  rcfcrtTobiasNoni.co- 
fil.42.nu.zo.Parif.confi.46.n.^.  vol. 
a.Corne.conf  loz.voI.^.Cocm  dicit, 
&  ab  ca  non  rcccdcndum  Bcrtr.conG. 
4j7.nu.5.uol.  ^.Bocr.dccif.i^/.n.io. 
Madof.ad  Roma.conf405.Fran.  Bec* 
confi.  t^.nu.  1 5  Franr.B.irrconf^^. 
n.iS.nouisfime  Ant.Gabr.  com.cocL 
lib.^.dc  fidcicom.concluf  i.nu.  i. 
2  £t  hoc  quidcm  finc  dubio  proccdit 
in  fimplici  diuifionc,fcd  quid  fi  harrc- 
desdiuiclunt&  promittunt  nihilface 
re  ucl venirc  vllo  modo  contra  diuifio 
ncm,  nuquid  illa  claufula  dc  non  con- 
traucnicndoopcrabitur  rcmisfoncm 
ficicommisri?Rcfp.  Dubitatio  fatis  c6 
troucrfacfl;funt.n.quicxiflimarunt  _p 
ciufmodi  ucrbagcncralia  ius  fidcicom 
misfi  tolli.cuius  authorfuitRogcr.  Sc 
cam  difputando  fufbncri  pofle  dicit 
Arct.d.^.duofratrcs ,  &vtramq;pro- 
ptcr  difficultate  fuflincrc  nititur  laf. 

Scd  contrariam  partcm  cx  diuifio- 
nepcr  cohacrcdcs  non  ccnfcri  rcmif^ 
fum  fidcicommiffum  ,  quamuis  caue- 
rint  fc  nihil  contra  faduros  ullo  pa^o 
uclnomine,  fiuc  fucrint  fi:icntcs,fiue 
ignorantcs  iuris  fidcicommisfi,  tcnct 
Bar.  d.  §.  duo  fratres,&  cum  co  tran- 
fcunt  magis  communitcr  ali j,  vt  tcfla 
tur  ibi  Paul  dc  Caflr.  Alcx.  lafdiccns 
ab  ca  non  rcccdcndum  iudicaiido  ,  & 
confulcndo  Claud.&  quodfitmagis 
commun1sop1n10Socin.iun.num.87. 
Zaf  nu.  lo.idem  aficrit  Alcx.conf  40. 
nu.j.uol.^.Parih.d  confi.^i.nu.z.  & 
magis  communcm  dicic  d.  confi.^^. 
Qu.^.Communcm  dicit  Paul.dc  Cail* 

l.trc5 


f 
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J.trcsfratrcsjtf  dekg:  2,  &  hancTen^ 
tentiam  dicit  frccjucntiorcm  Fuigon 
conf.41  .cafus  talis,j.dubio,Fra.  Rip. 
Jiu.44.in  d.$.duo  fratrcs,Cuma.con- 
fii.  I  j  3.D.NicolauSjCor.conf.ioz.li 
.cctlib.4.Barbat.conn4(5.circa  i,&  2» 
colum.lib.i.& reccpta  dicii  Ang.cof, 
aS^.licct  ipfc c6trai:ium  tcncac,Ruia. 
conf  1 5 8.nu.5.vol. 2.&  magis  rcccptS 
tcftatur  Mandcl.confi.ip.pro  difcuf^ 
iIonc,n.  1 5  .cocm  dicit  Dcc.conf.267, 

.T0b.N0n.conf1.41.nu.  i.Soc.iun»,<l 
conf.^S.n.^^.Franc.Becius  conf.  r  11. 
nu,7.&  hanc  opi.cocm  ctiam  affirmat 
Villal.com.opi.vcrb.diuifioj&  vcrb.fi 
.dcicom  m i fl  u m  .pl  11  res  dc  co m m u n  i  at 
tcftantes  addu<;it  Jefcph.Ludo.decil». 
jp.per  tQtum,&  communcm  affirmat 
Cabr.d,concluf,  i  .n.  1 . tamctfi  plures 
allcgct  quivcUdoon  dicut,  velin  alijs 
fcrminislo<]uuniur.&  cjuodhafc  con- 
dufio  volcns  ptr diuifioncm cum  clau 
fula,fc  nihiladucriiis  diuifioncm  fadu 
ros  vllomodo,  non  ccnferi  remiffum 
fidcicommiflum  intcr  fratrcs,non  fo- 
lum  proccdat  in  fidcicommiflo  iniun- 
^o  vni  tantu  ,  puta ,  fi  maior  fratcr  fit 
grauatus  rcihtuercminori ,  vcl  foror 
fratri,(juocafa  ccrtislimi  iuris  cft  fi- 
dcicommiirum  non  videri  rcmiftum , 
cumnon  fitvcrifimilc,quod  vnus  ve- 
lit  alieri  rciulttcrc,fi  nihilfibi  pcraltc 
rum  rcmittatur  :  Scdct  locumhabcat 
in  rcciproca  fidcicomilfo,  dicit  cocm 
cflc  DoCtorum  opinioncm  Francif. 
Rip.d.^.duo  fratrcs,n.47.  Dcc.  confi. 
86.Ratio  cft,  quia  ifta  promisfio,  & 
claufula  gcncralis  nonpotcft  comprc- 
hcndcrcca,  quara  tcftamcnto  dcpcn- 
dcnt  fccundum  gl.  coitcr  approbatam 
in  d.l.trcs  fratrcs,ff.dcpa(5t.vt  tcftatur 
Zaf.  d.  §.  duo.  Scd  taniumrcipicit  bo 
na  ha^reditaria  ,  cjua:  cxiaut  in-  diui- 
fione,  &  vcrba  gcncralia  intclliguntur 
conccpta  circaa<5lum  contradus  diui- 
fionis  didorumbonorum,dccuius  na 
tura  cftjvrpcr  ipfum'non  intcUigatur 


rcmiffum  ius  fidcicommisfi.  itadic*^ 
Bar.&  fequuntur  coircr  ocs  d,§.  duo 
fratrcs,vt  tcftatur  Liido.dccif.i  p.n.i. 

\  Et  prccdida  proccdunt  ctiam,fi  ap*- 
pofitum  tuiffet  iuramcntum ,  quia  ncc 
tuncrcnunciatumfidcicommiffoccn- 
ietur.hancdicit  magis  cocm  opinio- 
nemRuin.confi.72.numer.4.volu.y. 
qiicm  rcfcrt  Gabr.d.cond.  i .  AmpL*. 

.  Scd  quid  fi  dida  claufula  dc  non  con 
trauenicndo  cxprcsfius  pofitacffet, 
•^aia  promifcrunt  dc  non  contrauc*- 
nicndo  et  ronc  fidcicommisfi  cx  tcfto 
dcbiti  vcl  dcbcndi?  Rcfp-.  lunc  ccn- 
fcatur  rcmilfum  daufcicntiatcftamcn 
-ti  &  fidcicommisfi,  licct  rcipfavcrba 
-tcftamcnti  ncc  uifa  ncc lcda  lint.ita  tc 
nct  Bar.d.^.duo  fratrcs,q.4.&  cum  co 
tranfcuntmagis  coitcr  Doit.vtibi  tc- 
ftatur  Soc.iun.nu.  1 1 ^.Rip.n.  65.  Po- 
niat.addit.adBar.d.q.Iit.X.Ian.dehis 
&  l.fiX.dctranfad.qucm  rcfcrt  Parif. 
conr46.n.2o.vol.x.&  hoc  qn  in  fpe- 
ciciftiusfidcicommisfidcbcndi  cft  fa- 
damcntio,fccus  fi  gcncrahter  didum 
fit,&promifl'um  de  non  contraucnic 
do  occafioncfubftitutionisvel  fideico 
misfi,  vcl  alio  quocunq,-  iurc  prifcnti 
ucl  futuro,cx  tcfto  ucl  ab  intcflato,qa 

noninduciturrcmisfio.itadocctBar. 
d.$  duo  fratrcs,(j. 5 .&  ibi  hanc  dicit  cf 
fccom.  Do6t.  fniam  Alcx.  Imol.  q.  2. 
Soc.iun.n.i2o.Frajicif.Rip.67.Poma. 
addit.ad  Bar.ucrb.tcfto,  fcquitur  ,  & 
cocm  quoq:  affirmatBcro.confi.177k 
n. 9.&  fcq.hb.  i  .Fran.Bcc.conf.  i  u .n. 
29.Nonius  conf.4i.n. I  s.Quia  exhac 
rcmiflionc  gcncrah  non  apparct  vcrba 
tcftamcntifuiflc  infpcdta,crgo  rcmif. 
fio  no  ualct.Qupd  intcUigc  in  fuis  h«  - 
rcdibus  qui  prarfumunturignorarc  c6 
tcnta  in  tcft 6:Sccus tn  h^rcdibus habc 
tibus  fcicntiam  tcftamcnti  ,quia  illi  ta 
litcr  rcmittcdo,UTdcntur  ci  rcnunciaf 
fcfidcicomiflo.itadocct  Bar  d.$.duo 
fratrcs,&  cum  co  tronfcunt  communi 
tcrDod.  ut  tcftaturRip.  ,bi  nu.64. 

Praedi- 
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Pratdi(5bquoq;quoHpcrtaIcm  rcw 
misiioncm  ccneralcm  non  ccnfcaiur 
rcmiflTum  fiacicommifTum^cxtcndc.vt 
«tti  dc  tcfto  cogita/Tcnt^tamcn  talis  rc  ' 
misfio  non  valcat ,  iia  voluit  Bar.  d. §. 
■duo  fratrcs,&  Doftorcs  communitcr 
/cquuntur,vt  tcftatur  ibiRipa  nu.70. 

Idcm  fi  diftnm  clTct  dc  non  contra 
ucniendooccafionc  fidcicommisfi  de 
•biti.Tioncnim  ccnfctur  rcmiflum  ius 
iidcicommisfi  conditionalis  ,  vt  notat 
Bar.d.q  5.  &  cum  co  tranfcunt  coitcr 
■Do<f^.vt  tcftatur  Sociun.  ibi  nu.  1 1  ^« 
Ant  Gab.  d.cond.i.nu.i  1.12.  &  25. 
y    Quidaut  fi  in  claufula  gcncrali  non 
fiat  mcntiofidcicommisfi,fcd  altcral- 
tcri  remittat  omncius  ,  quod  in  pr^^ 
'fcnti  habcrct  ad  bona  diui(a,vcl  in  futu 
rohabcrc{pcrat,ucl  poflct?Rc(p.quod 
intcr  ignorantc^  non  inducitur  hdci- 
commilfum.itatcnct  Bar.d.$.  duo,  q. 
6.  &  cftcondufiomagis  communitcr 
approbata,ut  tcftatur  ibi  laf  &Soc.iu. 
nu.  1 2  i.Sin  autcmintcrfcicntcs  fada 
cft  rcmisfio,diftinguitur,aut  enim  cx- 
tantalia  iura  pra;fcntiavcl  futura,qua 
6dcicommiira,&  iftavidcntur  inclufa 
&  non  fidcicommiflum  ,  quia  diuifio 
in  dubio  non  rcfeitur  ad  ca,  quar  cx  tc 
ftamcnto  pcndcnt.  Aut  nulla  alia  sut 
iura,q,  fidcicommisfi  futuri,&  tunc  in 
cluditur  ,  nc  vcrba  fint  fupcrflua.  ita 
not.Bar.d.6.q.  qui  in  hoc  comunitcr 
approbatur,vt  tcfUtur  ibi  Alcx.  &  di- 
jcit  communcm  cflc  opi.  Soc.  iun.  nu, 
I  2 j.Panfconni.^i .n  15.uol.ji.Tob. 
Noni.conf.41  .mi. 15. 
>      luxta  prxdi^la  occurrit  dubitabi* 
Hs  qua-ftio.  Quid  li  ulira  di^tam  clau 
fulam  appofita  lint  vcrba  prargnantia, 
vt  quod  dc  rcbus  diuifis  in  pcrpctuu 
altcr  ab  altcro  quicquam  pctcrcnon 
valcat  aliquarationc  ,  iurc,  vd caufi, 
qua:  cxcogiiari  posfit  dc  iurc ,  vcl  fa- 
ao:  nuinquid  diuidcntcs  prarfuman^ 
tur  rciuinciarcuoluiflc  fidcicommif* 
/o?Kdp.Dux  funt  contraria-  principa 


lcs  fcntcntif,affirmatiuam  quod  fidei* 
commifliim  ccnfiraiur  rcmiflum  orig* 
nalitcr  tcnct  locum  Andr.  addit.ad 
Spccu.tit.dctcftam.$.imprimi$,qucm 
plcriqucalijftquiitur  &  communitcr 
cius  didum  approbari  dicit  Cur.  fcn. 
co  n  f.<54 .  quc  rcfc  r  t  &  fcq  u  i  t  u  r  Pa  ri  f.  d. 
confi.7 1 .n.  ? ,&  n.^.fubdit  quod  licct 
Dcc.contra  lo.  Andrc.aflcrat  cflc  com, 
opi.tamcn  ipfercuera  dccipitur.  hanc 
•quoq;  uti  cocm  rcfcrt  &  fcquitur,ita- 

2UC  iudicatum  rcfcrt  Marzar.in  £pit« 
dcicom,q.49.  magis  communepro- 
bat  Anton.Gabrid.d.concl.i.n.2  I.& 
fcqq.  hancquoque  magis  rcceptame- 
nunciat  Cachc.dccif  Pcdemon.m.  n. 
l7.Bur(at.cofifi^4.n.2  9.lib.i.CcphaL 
conf  1 5 ^.n.  I  t.ubi  adhticParifconfl 
7 i.vol.  {.qui  hoc  non  dicit,(cd in  coM 
fil.^r  .fupra  allegat.Crotrd.^.duo  fra- 
trcSjdiccns  italimitari  communc  coa 
dufioncm,  quod  pcr  diuifionem  cum 
pado  dc  non  contraucnicndo,  non  cc 
(ctur  renunciatum  fiddcommiflb. 

Contrariam  partcm  ncgatiuam  tc- 
ncntquoq;  plurimifiimmar  authorita 
tis  viri ,  &  quod  contra  loan.  Andr. 
coinmunis  (it  fcntcntia,afscrit  Dcc. 
conf^^^.fiib  n.  17.&  i  8.  &opmionc 
hanccontra loan.Andr.cflc  ucriorcm 
cxmcntcDoft.  communitcr  tcftatur 
Ruin.confil.  I47.nu.i  y.Iib.a.  &conC 
I  5  5).num.  T  5.tib.4.&  hanc  cflc  vcriw- 
tcm  dicut  Modcr.Parif  addit  ad  AIcx. 
ronfil.  102.  uol.  6  &  confil.  40.  num. 
j.lib.  4  Curt.  iunioraddit.  ad  Alcxan. 
d.§.  dt;o  fratrcs  ,  &  quod  ha:c  opi- 
nio  iit  uciior,  &  magis  communis at- 
tcftatur  nouisfimc  lofiph  Ludo.d.dc 
cif  pcr  totum  ,  Francif  Bccius  d.  con 
fil.i  II.  numcr. 2  5.vbi  fubdit,  quod  ft 
numcrcntur  authoritates  ,  liquido  ap 
parcbit  cos,  qui  contrariam  commu- 
ncm  laudant  falli  ,  idq;probat  ctiam 
tnultis  addudis  qui  pro  loan.  Andr. 
fcntcntta  adducuntur ,  &  ud  hoc  non 
dicuot  jUcl  inalijs  tcimi'.«isloquun- 

tur^ 
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ror ,  quicquid  fit  cxiftimarem  lo. An- 
drCtfcnicnriam  rcciptcndamcum  illo 
tcmpcrantoBar.did.  quift.(5. 

Qi^aromnia  tamen  intclligc  ctiada 
tafcicntiaeorum,qui  promifcrunt:  fc- 
cus  intcr  ignorantcs  teftamentum  ,  & 
lusfidcicommisfi  .  itatcnct  loan.An- 
drc.&  omncSj  qui  cum  fequuntur ,  & 
hancopiftioncm  nullam  habcrc  dubi^^ 
tationcmdicitSoc.  iu.confil.i  28.  ftu, 
114.  voUim.  I .  &  communcm  tcftatur 
idcm  Soci.d.$.  duo  fratrcs,Tlum.  1 1  f . 
lofcph.Ludouic.  d.  dccif.  i  p,  n um.  1 5 . 
FrancifBccius  d.confil.  1 1  i.num.  ij. 
Bur(at.d.confiI.64«  nu.  ip.Cephal.d. 
confiI.25j.  nu.112.  ^  .  . 

Quscro  itcm  ,  qiiid  fi  in  diftis  vcrhis 
gencralibus  rcm  ifsori js  ad  inuicem  da 
ta  fit  facuhas  aUcnandi  diifta bona ,  vt 

11  fit  appofita  claufula  ad  habcndum, 
vcndcndam  ,aHcnandum?  Relpo.  *p 
tunc  ccnfcatur  rcmiffum  ius  fidcicom 
misfi.ita  tenct  Bar.  d.§.  duo  fratrcs,  q. 
8.&hanc  fcntctiam  fcquitur^&dicit 
communcm  Rip.  ibinu.8j.Soc.num. 

1 2  7.Parif  d.confi.7 1  .Francifc.Bccius 
confiI.38.numc.  3.  Quod  intcliigitur 
tamen  fequuta  alicnationc  tam  intcr 
fcientcs,quam  ignorantcs,  tam  in  vlti- 
ma  voluntatc,quam  intcr  viuos.ita. 
uoluit  Bar.  d.qu2cft.8.  &  ibihancfcn- 
tentiammagis  communemdicitRip, 
num.83.&  Soci.nu,i27.Iib.  j.Bccius 
d.confiLi  I i.nu.a5.&d.confi.38.nu. 
^.Parif.  d.confi.46.nu.28.uoL2,&i^ 
ncmodifcrepat.  Bccconfil.jS.n.^.  & 
hocnullam  nabcrc  dubitationcmdicit 
Cur.fen.  confil.  62. 

Prardidta  procedont  ctiam,  quando 
^idnm  non  cflct :  Vcndendum  &  alic 
nandum  ,  fcd  claufuki  cfiet  ampla  ,  & 
di^^um  :  Ad  habcndum,  tcnendui», 
posfidcndum,&  quicqutd  perpetuo 
placnerit  facicndum  .  &  hoc  didt  har* 
beri  proindubitato  Rui,coafil.  l^J» 
,Da.7.&p.lib,2, 


QH^Jiio  LXIIII. 

t^Hprdlumatur  fcimtia  te/iamenti  in  fideicom 

fmffario^nu.  i  .diflinguitur  inter  fuos  &  ex- 

trdntos.  ibii, 
Jn  fuis  h£redd>us  prdtfumitur  ignoratia/ift  pro 

beturfcientia,nu.  2  uleclaratur  mt. ;  /rf  • 
In  extraneopr^litmitur  fcientia^  ft  adiuithdrcdi 

tatem.nu.  6  .drclaratur  nu.y .     8 . 

1Vxtapr^didauidendum,an  fiiicncia 
fidcicommifl^arij  pracfumatur,  an  uc 
rd  probanda  fit,&  hocopus  hic  labor. 
pro  rcfolutionehuius  difficultaiis  di- 
ilingucndum  eftintcrfuos  &  cxtra^. 
ncos  ha;rcdcs  .  .  \ 

I  Primo  cafu  communis  eft  conciufia, 
in  fiiis  ha:rcdibus  omnind  prxfums 
tur  ignorantia ,  nifi  probctur  fcicnti.i. 
ita  traditBar.d.$.duofratrcs,3.q.  quc 
fequuntuccoitcr  Do<ft.  ut  tcftatur  ibi 
Crot.nu.99.Soci.iu.  nu.  I  o6.Ripa  nu. 
5 1.  &  quod  Bar.  opinio  fcruarctur  in 
prt6tdicitPaul.dcCift.&IaC  n\x.^6, 
Coem  dicit  Bdlo.confi.to.nu.io.lo- 
fcph.Ludo.dccif.  1 9.n.  1 4.&  fcq.Quo<l 
proccdit  ctiam  poft  immixtioncm  fa- 
fii :  non  cnim  pra:fumitur  firicntia, 
hancdicii  eflc  ucram ,  &  magis  cocm 
opi.  Iofi:ph.Ludou.  d.dccif  1 9.nu.20* 
1  ^Aducrtctamcn  pra:did;a  proccdcrc, 
qnfimphciter  fuus  fc  immifcuit,diccn 
do  fe  harrcde,ucl  ctiam  alius  ab  intcfta 
tofiicccdes  fitaomncstcncrcdicitSo 
cin.iu.d.^.duo  fratrcs,nu.  i  o5.Sccus  d 
cxalijs  conicduris  ftientia  apparcar, 
Qmd  ergo  fi  dixcrit,  nclcofcflus  fitfc 
hxrcdcm  cx  tcftameto  ?  Rdp.Bar.d.q, 
j.conchidit  pryfiimi  fcicntiam  conten 
torum  in  tcft6,&  ficfidcicominisfi^& 
in  hoccftmagiscoisopin.  ut  tcftatur 
Alcx  jbi  nu.53.Iaf  Soci.iu.  nu.104. 
j  Scd  quatro  ,  numquid  hoc  proccdat 
ctiam  in  teftamcnto  iiuncupatiuo ,  at 
filiiu  noo  prziuuutui  fcxrc  ?  Rcf^oa. 
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quod  Hc.  ita  tcnet  B?r.  I.  cius  qui,  ff.  fi 
ccrt.pctat.&:  ibi  laf.dicit  hac  cflc  com 
muncm  opi. &  ab  ca  non  cflc  rcccdcn- 
dum  iudicado  &  conrulcndo,&  rcfcrt 
Paul.dc  Caft.  dixiffc  quod  opinio  Bar. 
in  praft.fcruarctur.  Bar.  d.  §.  duofra- 
trcs,  Sdibilaf.Cagnol.  dicit  hanc-clTc 
cocm  opi.  Cocm  quoq;  dicit  Ncuiz. 
confi.^  i.n. i7.Iofcph.Ludo.d.  dccili. 
ip.nu.ii.cxquocnim  fuccedcrc pof- 
funtabinteftaio,aditioper  cosfada 
non  arguit  dc  ncccsfitatc  fcicntiam  tc 
ilamcntij&  hanctcnc,quicquidnoft- 
nulli  in  contranum  dixcrint. 

Quid  itcm,fi  implcuit  fuus  hatrcsrc 
liftain  teftam6to,vtputa  lcgata?Rcfp. 
Bar.d.q.^  tcnctquodtunc  probatur 
habcrc fcicntiam  tcftamcnii ,  ut  fidci- 
commiflo  renunclatnm  cflc  dicaturj& 
cum  Bar.cartcri  coitcr  tranfcunt,vtto 
ftaturSoc.iun.ibi  n.io9.&  quodBar. 
omncs  Dodl.indittcrentcr  fcquuntur 
tcftatur  FrancifRip.  d.§.  duo  fratrcs. 
nu.^^.Tobias  Nonius  conf.^i.n.  15; 
'  Et  noiaad  piardifta^quod  rcquiritur 
utprardifta  fcccrintantc  diuinoncmj 
ita  docet  Bar.d.q.^&fcquunturDoc 
conjmuniicr,vt  dicit  lokph.  Ludo.dl 
dccif  1 9.n.24.undc  Bar.  inftruit  Ad* 
iiocatu,ut  ifta  dcducat  in  fuisarticiilis 
Sccundo  cafu  fcilicct  in  harrcdc  cxtni 
ncOjCommunis  cft  conclufio,g>  fi  adi«. 
uit  harrcditatcm,  prarfunuC  haberc  fcic 
tiam  tcftamcii,  &  contcntorum  in.co. 
ita  tcnct Bar.d.q.^&  ibi  dicitconima 
ncm  Soc  iun.n.i o^.hanc  quoqucco- 
muncm  cflcopiniontm  tcftaturFrau 
cifR I p . ilii  n u .  5  7 .Rat io  cft,  <pi i a  cxtra 
neus  non  potcft  tflcbaircs ,  niii  cx  t<;> 
4lanicnto,undc  non  cft  hrcndus.  1 
f      Et  hoc  quidcm  proccdii  in  maiorc 
cxtMueo,  fcd  quiil  in  pup»lIo  ?  Rcfp. 
quodfi  fitinfans  &  tutor  adeat,  nou 
pracfumitur  fcicntia.  Sin  maior  infan- 
tc,tuncfitutorcauihorcadcat,poftca 
mr.ior  fadus  diuidai  &  rcnunciat  pra: 
fumitur  fcicntiajita  tcnct  Bar.d.q.^  .& 


cura  coDoft.communitcr  tranfcunv 
uiteftaturSoc.iun.ibi nu.i  i  !• 
8  Scd  quacro  ,  quid  fi  fidcioommiflfcini, 
fit  rclidum  in  codicillis  fcparatis  a  tc- 
ftamcnto,numquid  pra:fumatur  fcicn 
tia.fi  harrcdcs  cx  icftamcntoadcant  hf 
rcditatem  ?  Rcfp.  quod  non.  itatcnct 
Bar.  d.quacft.  &  cft  communis  opi- 
nio^ut  tcftatur  Soc.ibi  mi.i  1 4. 

Qu^to  LXV. 


ol 


fUeuommifium  finitur  per  conditionis  euen 
tunuj. 

Flnitur  quoquc  fidcicoraraiflum  co 
ditioniscuentu:  Et  folct  vt  pluri- 
mum  conditioapponi  ifta,fi  finclibci- 
ris  dcccflcrit:  Qux  m  quibus  pcrfonis 
nerificctur,  vcldcficiat (upra q.  5  i.fiC 
multis  fcq.latc  tradauimus. 

Qtuflio  LXVI. 
syMM^?jy  M, 

Un  &  quando  caducitatefiniatur  fideicom. 

mijfiim. 

]Tcm  finitur  caducitatc,&  hoc  pot  ac 
cidcrc  duobus  modis  ,  vcl  moric  ip- 
fius  haercdis  inftituti.vcl  dcccdcntc  fi- 
dcicommirtario  autc  inftitutu.  Qu^xro 
itaqucan  fi  hf  rcs  grauatus  dcccdat  an 
tc  aditamh^rcditatcm  fidcicommifsii 
cxpirct?Rcfp.quod  fic.tcx.l.illc  a  quo. 
$.dc  rcft6,fl.ad  Trcb.iia  tenct  gl.  &  fc 
quitur  Bar.  &  coitcr  Doc.  vt  tcflatur 
Gom.var.  rcf  tom.  1  .c.5 ,nu. S.  Quod 
intdhgc,  nifi  dcccdat  poft  coadionc, 
id  cft  mfltim  ac  dccrctum  iudicis  dc 
adcundo,tunc  cnim  nihil  obcft  hasrc- 
-dis  .antc  aditioncm  rcbus  humanis cxc 
pti  mors.itaicnci  glof.d.^.  fi  dc  tcfta- 
mcnro,&  tcncntcommuniicr  Doc.vt 
idcm  Gomcz.  ibi  icftaiur. 

Idcm 
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^  tdcmdicfi  h^rcditas  nonaditatit 
tranfmilTa  cx  potcntia  fanguinis  vcl 
alio  modo  dcquibus  ^.fin.dixi,  itadc- 
darat  Bart.d.|.ri  dc  tcftamcnto ,  &  (c- 
quuntur  Doo:.  comunitcr  vt  Gomcz. 
tcftatufjvbi  fupra. 

Qmjlfo  LXVn. 

^ideicomijjario  ante  infiitutii  decedente  traf- 
mttitur fideicommilfftm.  mt.  i .  declaratur  ft 
fitptfrum.nu.  i  '  ^id  /1  ftt  condiiio^ 
n4lefdi/iinguitwjtu,6»&  declaratur, 

QVarro  fccundo,  An  fidclcommif- 
fario  mortuo  antc  inftitutu  fiat 
caducii  fidcicomiflum?  Rcfp.Qujftio 
Jitficilis  ac  frcqucs  cft,  in  ciua  varic  lo 
cuti  funt  intcrprctcs  :  Scd  diftinguc 
I  duos  cafus.Primus  eft,qii  fidcicomif» 
fum  rclinquiturpurc&  fimplicitcr,& 
tuc  licct  pracdcccdat  fidcicomiflarius^ 
non  lamc  fideicommiflum  fit  caducu, 
(cd  fidcicommiflum  talc  tranfmiititur 
ad  fidcicommiflarij  harrcdcs.  ita  tenct 
clof.l.hgrcdcs  mci,$.cum  ita^ff.ad  Trc 
bcl .  vcrb .  fu  fccp  i  flct. 
a  QMod  proccdit  finc  dubio,&:  quidc 
poft  adita  hacrcditate  fi  fidcicommifla- 
rius  dcccflcrit.ita  rcccptior  cft  fcntcn- 
tia^vt  tcftantiir  omncs  infraallcgandi 
&  in  fpccic  Alciat.d.l.filiofamil.n.25, 
5  ,  Quinimoproccditciiaininftitutio- 
hCjqu^  in  fidcicommiflum  claufu- 
la  codicillarcm  conucrfa  cft,&:  ita  fiuc 
principalitcr  fidcicommiflum  rcliiftu 
lit  in  tcftamtto  &  cxprcfsc,  fiuc  tacitc 
indudu  vi  didx  clauful^  ,  ido;  aducr- 
JusB3.Tt.in  l.i.de  iurc  codicil.  Coitcr 
"rcccptu  aflcritGulict.Bcncd.d.c.  Rai- 
hut.dc  fidcicom.fubftitut.nu.($5.&  re 
ccptus  cflc  attcftatur  Alciat.d.I.filio- 
familcum  plurib.pcr  cum  allegat. 
^  Itcm  proccdit,'vt  ante  oranc  rcftitu- 
tionc  ctia  vcrbale  fidcicomifliim  vni- 
iicrfalctranfmittatur  jhancdicitcom- 
^  hiuncB€iicd.d.c.Rainut«dcfidcicom. 

» 


fiibftitut.nu.tf^.Anton.Gomez.d  ftu. 
p.ibi  Eman.  Soar.Cocm  quo(j;attcfta 
tur  Alciat.Iib.4  paradox  c.y.infi.Rip. 
d.^.cuita,n.57.Cor.c6f.i8.n.z.voI.4, 

5  Scd  quid  fi  antc  adita  harreditateni 
fidcicommiflarius  dcceflcrit,  nuquid 
fidctcommifliim  fict  caducu?  Rcfpon. 
quod  non.harccft  vcra&cois  opinio 
vt  tcftatur  Bcncd.c.Rainut.  dcfidei- 
commiflaria  fubftit.fub  nu.64.Fran. 
Rip.d.^.cum  ita,nu.5  7.  Alciat.I.cufi- 
liofam.n.  1 5 .  vcrfvItimus.Ant  Gom; 
d.cap.5.n.p.  ibiEma.Soar.addit.Iit.F* 

6  Sccundus  cafus  cft^quando  fidci- 
commiflum  rclinquitur  fub  condilio* 
ne^  ic  diftinj;uc  duos  cafus. 

Pnmus  cft  ,  quando  fubftitutus  cft 
filio  cxtrancus  tcftatoris,&  indubium 
cft  tranfmifsioni  locu  non  cflc,fcd  cx- 
tinguifidcicom  tcx.t.vni.^.  finautcm^ 
C.dccaduc.tolIcn.&  itaomncs  tcncnc 
vt  nouifsimc  tcftaturGomcz.d.c.^.n. 
5?.Andr  Gcyl.hb.i.obfcr.  prad,  obC» 
I  j  2.in  prin.Parif  conf.^o.nu.d/.vol. 
2.  Qu^od  procedit  ctia  in  dic  inccrta  vt 
fifiatintcpus  mortis  grauati.tcx.d.^. 
fin  autc^&  tcncnt  communitcr  Do<^ 
vt  teftatur  Anto.Gomc2.d.cap.5.n.y, 

Sccundus  cafuscft  ,quando  fidci- 
commiflarius  cft  dc  dcfccndcntibus, 
&  in  co  diflcntioeft  intcr  intcrprctcs: 
Scd  magis  communis  cft  opinio^fi- 
deicommiflum  cxtingui  &  non  trant- 
mitti  ad  libcros  dcfircndctcs  ctiam  cx 
potctia  &nguinis;Idcoq;  fi  patcr  duos 
filios  inftituatj&  quadocunqjfincfi- 
lijs  dcccflcrint,inuiccm  fubftituat  j  & 
vnus  cx  illis  cum  filijs  dcccflcrit ,  altcr 
poftea  finc  filijs,filij  altcrius  fratris  p- 
dcfunfli  non  vocanturiurc  fidcicom- 
mifsijfcd  vna  cum  altcro  fratrc vcl  ma 
trc  dcfunfti  pro  viriliab  intcftato.iia 
tcnctgIof.l.vnica,C.  dc  hisqui  antc 
apcrtas  tab.vcrb.dc  rclid.&  hanc  fcn- 
tcntiamdicit  communcm  Alcx.conC 
l52.Iib.6.c6f.92.vol.j.Parif.  c6f.5  2. 
vol.  j  .Alcx.c6f.206.nu.  2.  vol.6.confil, 

Z  l6j. 
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11^^  .flu\y:^.  ilKmii .  conf.  f  ^  i .  n  u .  r . 
tol.  I  .cof.yjj.n.ij.vol.^.  Cocm  <]uoq; 
fatctur  Soc.fcn  .d.$.cum  ita.ibi  Rip.nu. 
J57.&  6o.Ca(Ta.conr6i.Parirconr.5j. 
^iu.p.vol.?.  Nattaconf^ ji.  nu.t7.fic 
fcq.Ii.    &  taqua  cocm iudicado (cqui- 
tur  Bocr.dccif. j  5 ^.nu.  i  ?  .Fran.Marz. 
flccif 78  nu.S.Papa dccifi jz.num.j. 
magis  cocm  diclt  Sfort.Odd.trac.  com 
pcn.part.d.q.i  .art.2.  cum  plurib.alijs 
pcr  cum  allcg.Gomcz.d.c,  y.n.p.  Ant. 
Gabr.cocl.  3 .n.  i  o.  dc  hxrcd.  ind.li.^. 
y    Intclligc  tn  hanc  cocm  Doft.conclu- 
fioncm.vt  non  procedat,  qn  conftat  dc 
mcntc  tcftatoris ,  cj»  volucrit  transfcrri 
ius  coditionalis  fidcicommifsiad  fuos 
dcfccndcntcs.ita  tcnct  Bald.  d.I.vnica, 
hu.io.C.dchis  mii  antcaper.tab.hanc 
dicitc6cm  Dod.fniam  loa.Dilcc.  trac 
dcartctcftandi  caut.i^.tit  dc  fubft.  & 
ncmincm  ambigcrc  dicit  SFort.Odd.d. 
trad.compcn.par.vlt.q.  1  .art.2.vcrfic. 
Iimiiatur,c6cm  dicit  Ant.Gabr.Iib.  4. 
tit.dcharrcd.inftit.concUi.2.nu.  i  5.& 
x^.Parif  conf  3.nu.4/5.voI.  i.conf  75» 
nu.78.vol.2.&quanuis  quidam  vclint 
in  iranfucrfalibus,&  cxtrancis  tranf- 
mifsionilocuni  cftccx  conicduris,  tii 
magis  cois  opinio  cft  in  contrariu  ,  vt 
tcftaiur  Ccpn  .conC  1 3  2 .  n  u.d.Iib.  i .  rc- 
fcrtlofcp.Lud.dccif  102.  nu.^.par.a. 
licct  ipfc  ncgct  nu.  8.  Et  proccdit  finc 
fcrupulo,  qn  tcftator  cxprcfsc  dixit , 
cfsct  tranfmifsioni  locus,namquc  tunc 
ocsvolunt  fidcicommifliim  conditio- 
nalc  trafmitti ,  ita  pafsim  aDod.rccc- 

Stum  cflc  tcftatur  Dilcd.d.tit.dc  fub- 
[it.caut. 2 3 .in  fin.nu.  5 .Sfort.Odd.  d. 
art.2  .cond.^.Fran.  Mant.  dc  conicd, 
vlt.volunt.lib.i  i.tit.2o.nu.8. 
8  'Sed  quid  fi  cxprcfsc  diftum  no  fit^  cx 
«lonicduris  tamcn  colligi  mcnstacitc 
potcft,numquid  fufficict  ?  Rrfp.quod 
fic.ita  tcnct  Bal.d.I.vnica,&  coitcr  oc$ 
fcquuntur,  vt  tcftantur  fupra  allcgati, 
&jParif.confi.  5.niul4.vol.5.  con(T<Jo, 
nu.  16,  cod.Yol.dummodo  tamcn  iKx 


cbnicfturar  non  cxtrlnfccus,  fcd  ct  ip- 
fis  vcrbis  tcfti  colligi  pofsint ,  ita  fcntit 
BaI.d.I.vnica,&  cft  c6isopinio,vtpra: 
diftitcftaturinfpccic.Odd.d.art.con- 
clufy.  Ant.Gabr.d.cond.a.num.i^. 
vcrf  tcncnda  primam. 

Qtuslio  LXVIIh 

Conknura  (jHod  tcP.ator  yolutt  fidticommip- 

ftim  conditionJetranfmitti  primafifubftitH 

tus  fit  extrancus  nu.  i . 
Secundaconie£lura/i  dfxitJkbftituoTitm  & 

hxredes  eitts,vd /ihos  eius.nu.  2 . 
Tcrtia,efuando  fiUj  eius  qui  vocatus  efl  ad  fi- 

deicdmifutn,poftti  funt  in  conditione.nu.  j. 
Quarta ,  ejuando  fideicommifjum  vnitum fuit 

cum  iure  accrejcendi.  nu.  4. 

1  TXIfficuItas  cftcognofccrequ»  fint 
-■->' iftx  conicdura:,&  qnidcm  impri 
misDoft.tradunt,quod  fi  faftafubfti» 
tutionc  intcr  dcfccndcntcs,illis  finc  fi- 
lijs  dcccdcntibus  fubftitutus  cft  cxtra- 
ncus,ita  tcnctBar.I.harrcdcs.^.  cum  ita 
rt^.ad  Trcb.hac  dicit  cocm  Dod.  opin. 
ibi  Alcx.nu.^.vcrf  tcrtiafoIutio,&  nu. 
1  ^.vcrf.fallitjAlbcr.ibi  antc  fi.&  idcm 
Alcx.l.fipatcr.nu.3.ff^.  dc  vuls.  &  pup. 
hanc  quoquc  magis  cocm  tcftatur  An- 
ton.Gabr.d,cond.2.nu.22.Sfor.Odd, 
d.art.2.concI.ii.Fran.Mant.d.tit.20. 
nu.  ii.moucntur  Doft.  quiatcftator 
prxfumitur  magis  dilcxiflc  ncpotc» 
fuos,quam  cxtrancos. 

2  Aliaconicfiuracft,c^n  tcftatornomi- 
naflct  in  fidcicommlflo  fiuc  fubft6nc 
ciuoq;  hxrcdcs  fubftituii,vcl  fiHos  fiib- 
ftitutiyillos  quoquc  fr.bftitucdo,vt  fi  di 
xcrit,  fi  ^s  corum  fiiic  fili js  dcccflcrit , 
fubftituo  fupcruiuttcs,&  corum  filios, 
fiuecorum  harrcdcs.  Na  hoc  cafu  quo- 
Qucfidcicommiflum  non  fitcaducu,{i 
lubftitutus  pricdcccflcrit,itatcnct  BaU 
l.fipatcr.nu.i^.flf.dc  inft.&  fubftit.Sc 

c^uod 


Liber.  ^.FldeicommlfTum.  $sf 


quocl  omncs  admittant  lioc  &  cois  (ic 
ppinio  tcftatur  Sfort.Odd.d.ar. z.con 
duf.^.cx  coi  refcrt  Gakr.d.  conc.  z.n. 
26.  Ratio  cft,quia potcft  teftator  hoc 
faccrc,vt  trafinifsibilc  fit  quod  non  cft 
tranfmifsibilc.Scd  hjc  taciia  conicdu- 
ra  dici  non  potcft,cum  dc  cxprefla  vo- 
luntate  fubftitucntis  conftct. 

Alia,&  tcrtia  traditur  conicdura,  qn 
filij  cius  qui  fubftiiutus  eft  pcr  fidcico 
miffum/ucrint  in  conditioncpofiti,vt 
quandocunquc  finc  filijs  dcccflcrint , 
cos  inuiccm  fubftituo,  nair.quc  hoc  ca 
fu  ad  eos  fpcs  fidcicommifsi  conditio- 
palis  tranlmiititur .  ita  tcnct  Bald.  d.I. 
tinica.nu.i  o.C.  dc  his  qui  an tc apcr.ta 
bul.&  hanc  eflc  cocm  Dod.  fniam  attc 
ftaturSfort.OJd.dart.i.concl.i^.Ra 
tio,quia  tcftator,cx  quocos  in  condi- 
tioncpofuit ,  ccj.;iuUc  dc  ilUs  quoquc 
prarfumitur,&  fubftituto  prsctuliflc . 
Quod  proccdit  fccundum  nonnullos, 
ctiamli  tcft.itor  dixiHct,  fupcruiucntcs 
fubftituo, licct  cnim  ratio  rcdti  fcrmo- 
ris  rcpugnarcuidcatur,  nccconucnirc 
nepotibus  proptcr  ucrbum  fupcruiuc 
tcs,tamcn  tunc  quoqucad Ncpotcs 
tranfmittitur.ita  tcnct  Cuma,conf.i^. 
&  magis  cocm  cflc  Dodo.opinionem 
teftat  ide  Sfort.Odd.d.art.2.c6cIuf  15. 

Scd  contrarium  ,  quod  imo  lioc  ca- 
fus,quado  tclbatur fubftituit  fupcrui- 
iicntcin  fcu  fupcrftitcm,  non  fii  locus 
tranfmiGioui ,  tcnct  Bald.  1.  quidam, 
.xiu.2  j.C.dciurc  dcUbcr.&  hanc  ma- 
.gis  communcm  cflt  opinioncmattc- 


ftaturSocin.Iun.conr.r^.nu.y.voI.r. 
idcm  firmatcof.jo.nu.y.vol.^.Fraii, 
Mant.d.tit.2o.nu.28.£go  tamcprio-^ 
rc  magis  c5cm  arbitror&vcriorcmi 
qux  in  d.^.cum  ita,  benc  probatur ,  vc 
in  locis  alleg.inducitur,&  ipfeMantt 
ca  ihclinarcin  hanc  partcm  uidctur,& 
frcqucntiori  calculo  rcccptum  hoc  cf- 
(ctcftatur  Craucr.confiI.jo6.nu.j.  ' 
4     Alia  traditur  conic^ura  in  fidct- 
commiflb  vnito  cum  iurcaccrcfccndi, 
vt  fi  filijcrantinftituti,&inuiccmrub 
ftituti  fubconditionc^fi  dcccflcrintfi- 
nc  libcris :  Namquc  fubftitutio  fidci- 
comiflariaabinitiofuit  coniunc^  cu 
iurc  accrcfcendi^  &  idco  fi  is  qui  prior 
dcccflcritadiuericfuam  portione,  ius 
accrcfccndi  potuit  tranfmitccrc,&  con 
fcqucntcrctiam  fidcicommiflum  con- 
diiionalcconiunftum  iuri  accrcfircn- 
di.ita  tcnct  originahtcrBald.  conf^. 
nu.  i.vol.j.diccsquod  hocncncrcdc- 
rcnt  nifi  lurifta;  bcnc  fundati,  &  hanc 
fcntcntiam  dicit  communcm  Ccphal. 
conf.:S?.nu.2  5.  &rcccptiorcm  faic- 
turconfil.  16.nu.4y. 

Scd  contrarium  tcnct  PauI.dcCaft, 
1.  fi  quishxrcs  ,  fi^.dcacquir.  ha:rcJit, 
quam  plcriqjetiam  fi?quuntijr,&  con» 
trariam  cflc  cotra  tcrminos  iuris  dicic 
Alciat.I.  vcntrc,  nu.  5 1 .  dcacquir.hx- 
rcd.idcm  dicit  Rip.d.^.cum  ita,nu.65, 
Ego  tamcn  a  commvni  non  cflcrccc-. 
dcndum  iudico  pcr  tcx.l.  fi  cx  pluri. 
bus,{f.dcfuis  &  Icgic.  hscrcd.&bzcin 
prxfcncia  fufficiant. 


Z      2   f las 


"3;5  MlchaeHs  Crafsl  Sentcntlarum 
§,  lus  accrefccndl . 


VU  i//s  accrefeendi  lo^ 
cum  hdbet  non  tantii 
in  lcgdtis  & fideicom 
mifits  particuUrib, 
fed  etiam  in  hxredi- 
Utibus  vniuerfetlibus,  de  quibus  par 
tim  ha^enus  di^um  efty  conueniens 
vifeim  feiit ,  vt  de  eo  hoc  loco  trafie- 
mus ,  Eft  autem  hac  materia  iuris 
4tccrependi  re  &fama  dijficilis,  lu* 
culenta &quetidiana, 

Qudfiio  Prima, 

QjUi  itire  fit  introdu&um, 

IMprimis  aut  qro^quo  iure  introdu- 
du  fit  iusaccrcfcencii?Rrid.ij»  ius  ac 
crcfccndi  origine  trahital.12.  tab.ita 
eftgI.no.ad  fi.l.Cclfus.fF.dcIeg.2.&  tc 
ncnt  ocs  fcribentcs^ vt  tcftatur  Cagn» 
rubr.  C.  qn  nonpct.  par.numc.  12.& 
quod  ita  omncs  indiffcrcntcr  (cntiant 
dicitBart.  Romul.  rcpct.l.  rcconiun- 
ftijin  princ.num.y.ffde lcg. j . ipfc ta- 
mcn  a  iurcRomano  origincmpotius 
trahcre  cxiftimat,quod  iurc  1 2.tab.  ha 
bebant  tcftatorcs  plenam  difponendi 
potcftatcm  j  vt  pro  partc  dcccdcrc  te- 
fiati  &  inteftati  poftcnt. 

{ 

Qujt§iio  11. 

SVMMjl\lV\M. 

jln  k  mdicio  tejiatoris,  -pel  /.  dijpofitione  dt" 
fcendat. 


Vaero  itcm ,  an  aiudicio  tcftato- 
risj  vcl  cxl»  difpofitionc  immc* 


diateius  accrclccndi  proucniat?  Kt». 
fpond.Maxima  cft  controucrfia .  Rc- 
ccptior  tamcn  cft  fcntctiajquod  prin- 
cipaliter  proucnit  ex  legis  difpofiiio- 
nc,fccundaric  tamcn  cx  tacito  teftato 
risiudicio,fcu  tacita  &  conieduratA 
voluntatc  dcfundi  ita  tradit  Bartol.I. 
in  teftamcnto.nu.j.  ff.  dc  vulgar.  fub- 
ftit.Dcc.d.rubr.  &  hancdicitcffccoin  j 
muncm  fcntcntiam  intcrpretum  ,ibi 
Cagnol.nume.2  2.RomuI.d.  l.re con- 
iunfti.numc.io.communcm  dicit,  & 
rcccptiorcm  Achil  Pcrfon.traft.  adi- 
pif.poffcf.numc.  1  So.vcrfic.  &  hac  ra- 
tionc.Soc.iun.  conf.39.  nu.ij.hb.  r. 
Hinccft,  quod  ius  accrcfcendi  dicitur 
tacita  quardam  fubftitutio,  itacommu 
nis  vbiquc  fc  habct  fcntentiaj  vt  tcfta-» 
tur  Alciat.lib.4.paradox.cap.8.ad  fin; 
£ma.Soar.  addit.  adGomez.  tom.i.c» 
5.num.J4. 

Infcrtur  itcm  cx  prardida  condu- 
fionc^quod  fubftitutio  expreffa  exdu- 
dat  ius  accrcfccndi,vt  dixi  fupra  ^.fub- 
ftitutio.q.  i^. 

\Qu£flio  III. 

SVMM^BJ^A. 
Jusaccrefiendi  quareintroduthtmpt. '' 

QVarro,  quareius  accrcfccndi  fuk 
introduftum?  Rcfp.  Intcrprctcs 
varias  rationcs  adfcrunt  j  fcd  coitcr  ca 
quidcm  rccepta  cftjUc  tcftatorcmpro 
partctcftatum,  pro  partc  intcftaiuni 
dcccdcrc  contingat .  ita  tradit  AccurG 
Ucruus  communis.ff.de  acqu.harrcd* 
&  fcquitur  Bar.&  omncs  in  d.l.rc  con 
iun<5ti,vt  tcftatur  ibi  Rip.  Corraf.  d.  !• 
teftamcnto.nu.20.Alciat.paradox.lib« 
4.cap.8.  &  quod  cam  fequuntur  anti* 
qui^&  rccctiorcs  fere  orancs  didt  Ro» 
mul.d.tra&.nu.i  5.&  communitcr  ap 

Srobatam  cffc  dicit  Cagnol.  1.  ius  no- 
xum.nu.  5,fif.dc  rcg.iur. 

Quarftio 


Llber,§.Ius  accrcrccndl. 


Quifiio  JIIl. 


pleXyr  erbalrs,  n^eaiis,&  Mixta^  tm.i. 
yetbalis  tjux  fiCyVU.  2.^,^n  inducatur  per  i 

ftribuciuum  di6lionem^nu^.an  per  aduei fa- 

tiuam,nu  ^.anper a(temat:uamymi.6. 
LimitantU)  prxdt^a  fi  copuif  cadtrec  inter  per 

fimasconiun^ftisnu.y, 

QVoiiia  tcftatoris  volutas  cx  con- 
^  iuiidionccolIigiiur,&  cxcon- 
iunftionc  nafcitur  ius  accrcfccndi ,  dc 
I  ca  vidcbimus.Alia  itaq;  cft:  coiundkio 
homini.salialc-cis.  &.  cjuidc  prioris  c5 
i&dionis  trcs  Iiint  rpccics:A.Iij.n.vcr- 
bU  cantu  (untc6iundi,&  diciturvet4 
balis,  alii  rctantum,  aliirc&  ucrbis 
%  (imul,  &diciturmixta.  Vcrbaliscon 
•iudio  indacitur,  qri  vno  fcrmonc,  Cca 
<una  &  ciJc  claurula  tc^ator  plunbus 
candcrcfidis  portiouibus  rdinc^uit, 
/iucfblute  plurcs,{iuecopuIatiuc  voca 
tirini^.dumodoadiit  vmtas  vcrbi  :vt 
-Titio  &  Sciojfiiiidu  cquis  pordonibos 
JtgOyVcI  Titio  &  Sc4olegQ,&c.&  oicu 
jturqnqucccdiUundi.tcx.cft  l.tripli- 
xi,^,dc  vcr.fic.d  I.re  coniundi,  &  ibi 
tradit  Bart.<^ftq;  cois  opin.vttcftaeiir 
JBoIog.  ibi  rtu.  i .  P.jlit.nu.  1 7.  Roniul. 
•nu.6^.  nouirsimcPcrnand.Vafqoi.  de 
fucccrprogrcT.f  :j.nu.5(5.SubAat*Uin, 
jcoinn^iionis  verbalis  coGftit  in  idcn* 
<titatcoritianisc6iungctis>  noautcm 
in  copula:  Nam copul^  coniun^tione 
•confirmant ,  non  inducunt.ita  volunt 
-Dvjftorcs  co<nmun»tcr,ut  aftcritidcin 
^oloi^n.ibi  nu.  i  8  ^.vcrr  tcrtiuin. 
^  i    Ek  quoinfcrtur,cpiod  fi  plurcs  iint 
-oh^tioncs ,  g.a plurics  verbii, k-go ,  vcl 
^iudtolclit  rcpctitu,ctlicopuIa  iiucr- 
iucnidt  j  no  tn  inducitconiun<^tioncm 
:TcrbaIcm ,  fed  potius  vcrbis  ibluti 
-<ictur,  ut  fi  rcftatordixcrit:Titio,lcgo 
-fundu^  &  Maruio  cundc  Icgo  pro  mc- 
dia,hxc  cft  opinio  noua  Bar.cotra  om 
-Dci  aatiquos^&iijodiccoitcr  rcccpta 


cft,  ut  tcftaturPolit.ibi  nw.2^.&  i^i^ 
Rip.cofi.iip.nu.^^  cj,  dicit  quod  antc 
Bar.fuitcois  in  ptranu,  Romul.n.dr^^ 
Vcriorc  dicit  Anto.Fuinctrad.dccoI 
iund.Rubr.ucrbalis  c6iuu(5l.  rvu  x.& 
cj>  cu  Bar.  cft  coisopimo  nouifsimoaf 
fcrit  Fcrnan.V.ifq.d  ^.n.n.^i.  cam^;- 
taquaucrifsima  tcncda  dicit  nu.^^.U» 
cct  Thcoph.  &  quida  alij  rcpugncntj» 
(cda  coi  non  eft  rcccdcndu,  imd  duri^' 
cflct  cotra  ca  obtincrc,utinquitRipj 

4  Scd  qufro,  An  coniunftio  ucrbalis 
inducaturpdidionc  diftributiua, ut 
fi  dixerit ,  quifcniis,mihi  harres  crit,fie 
hsrcs  &  Titius?Rcfp.quod  fic.ita  ira^ 
ditBar.d.l.rc coniundi,  nu.j  i.&  cft' 
cois  opinio,ut  tcftatur  ibil.if.  nu.87/ 
Rip.nu.4o.Crot.nu.»8.Poht.i^.Bo- 
log.i96.RomuI.dicitab  ommbus  in-^ 
ditKrcntcr  rcccptam,nu.7ji.Fcrnand. 
Vafqui  d.§.c  lknu.4a.iKl.ii1l.  Qiiiaco 
iundio  fltpcridcntitarcorationis  ,& 
ca  ftantc  quarcunquc  lint  ucrba,  indii  0 
citiu-coniundio  :  fiKc  diffcrcntia  cft,  »^ 
quod  diftiibutiuufcparctpartcs  &n6\ 
coftiiaat  unu  corpus,  collcdiuu  uctd)5 
uniatjpfpnas conftitucdounii  corpus^ 
yio«tiV(.-s  ttoccturad  una  mcdiciatc.  ^ 

5  .-  Q^iairoitcm, numquid coniunftiQ^ 
uc-rbaUs  inducaiurpcr  didioncm  ad-(,{ 
ucrfitiuam.ut  li  tcftatot  dixcrit,Scm- 
pronio  l<;;go  f»»ndum  pro  o<fto  uncijs,^ 
litio  autcm  quotuor  uncijs^Kcfpon, 
qupd  lic^qiro.niam  lUa  coniundio  dc-. 
pcndtt  ab  unitaic  fcrinonis,qua  intcr. 
ucnic4)te  vartcr.-B  di^ioncs  impropri-  > 
aniur,  ut  conucniant  coniuduoni.  ita 
traciit Bart.I.rc  conilindi,  iuim.x.^.& \ 
cft  comuujijif  .9pinio,ut  f.ftcuiriaC 
liu.$:7.Rip.nu.<f9  liolop.uu.'-  09,Ro  Ji 
piul.  nu./j.  Fcrnand.  Vafqiii.d.^.iU^ 
nu.4  i.ucrf.dccimo, 

6  Qu.iro,an  pcraltcrnatiuam  di^lio- 
«cmpo^iitinduci  coniutj^io  uccba-  3 
.lis ,  (it  Tnio  autScmprohiQjlcgo  fun- 
duin  ?  Rcfpondctur  q^od  li.c,  c^uiaol- 
tcrpatiua  polita  Jntcr  pcrfonas^.rc- 

X  3       folui.  ' 


5<?o  MlchaelisCrafslSententlarum 


Bart.d.loco,  &  cft  cois  opinto^iit  tcfta 
tur  ibiCroc.  nu.ip.BoIogn.  mi.177. 
Homul.  nu.  f  7.  Quod  quidcm  procc- 
<}it ,  t[n  uni  rcli&us  cft  fundus  in  fpc- 
.dc,&  alccri  ufusfrudus  in  fpccic :  Scd 
iquid  fi  uni  i  (pcoic.fundus  rcliflus  fit; 
•ucl  plura  icgata  a  taftacorc  dc  rebus 
rcditarijs,&poftca  uxor  dominaufu- 
.ffu^uarij amniu bonoru:Nu<)uid  Ic- 
;ga(ari j  crunt  rc  coiun&i  in  ufufruftu 
cu  ipfa  uxorc?  Dixi  s  $.lcgatum,c}.2^. 

Tcrtius  cafus,c]n  uni  lcgatiir  totum 
iintcgralc,alij  pars  c|uoratuia,ut  tcrtia, 
^Uttna,auc(iimidta,&:tunc  diftinguc- 
dum  cft,ut  fi  primo  totum  lcgctur  j  ab 
•teri  p^tr^  cjuototiua  ,  tcrtia  uclquartio 
^ortio,  tunc  uidctur  teftator  adimerc 
primo  qaod  dcdit  (ccundo,  &.  (iccrut 
coniundi  rc  :Sccus  fi  primo  partcm, 
fccundp  toiuu)  lcgauit,nam  tunc  in  il 
la  partc  uidciuur  coniuncti  rc .  ita  tc- 
-BCt  fiar.d.l.rc  coniunCti,nu.  10.  &'CU 
co  tranfcunt  coiicT  Dod.  ut  tcftatur 
ibi  Croc.nu.^  i  .Bolog.  nu.  181.  Ratto 
diucrfitatis  cft,  c^uia  quaudo  rclinc]ui< 
tur  totum,&  adiinitur  pars  quotatiua, 
lcgacum  rcinanct  pcrfcdii  in  toto  pro 
jrata,c]uonijm  apud  ipfum  rcmanct  to 
.ta  fubftantia  rcrum^licct  cum  dimi> 
Jiutionc  partis  ,  unde  adcmptio  potcft 
uaUre:C^ando  ucro  prafccdit  pars,& 
fcquitur  totum  ,  non  potcft  dcpartc 
cximi  totum,rcpugnantc  natura. 

14  Qua;ropr^'tcrca,quid  ficjuantitas 
fcparaiim  pluribus  lcgctur.ui  fi  tcfta- 
forTitio  lcgaucrit  dccc,&  Scpronio 
dcc61cgaucrit:Nuquid  crutrc  coniuo 
fii?  Rc(p.  cjuodncquerc,  nccj;  ucrbis 
fant  coniundi,c^a  fub  diucrfis  conccp 
tionibus uerboru funt  uocaii, prscfu- 
initurq,'  inultiplicatio,&  cfHciuturbi* 
na  lcgata.itatraditfiar.d.l.rc  coniun- 
£ti,  &  ibi  diclt  lunc  cftc  cucm  opin« 
Kip.nu.26.fiolpg.nu.75.Cror.nu.2a. 
KomuI.nu.44.Vafqul*d.$.z  i  .nu.i  5. 

1 5  Q^od  in  dcclara  ut  non  |pccdat,qua* 


nc ,  vcl  fub  cadcm  conccptionc  vcrbo'^ 
rum  pluribus  rclinquitur, vt  Titio& 
Scmpronio  deccm  Icgo .  naroquctunc 
vidcntur  cadcm  dcccm  ambobus  lcga- 
ta.itaicnct  Bart.d.loco,&  ibidicitco- 
muncm  circfniamlaf.nu.5  y.Polit.nu, 
a.Rip.nu.rd.Bolog.nu.f  54.Crot,nui 
3^.KomuI.nu.44.Quia  cochidit  pro^ 
prickas  vtrborum,  &  mcs  tcftatoris  c« 
idcntitattiorationis-,&  quia  fcmcl  qui-i 
titas  fuit  exprcna* 

1(5  Hinc  infurgit  dubitatio^  fi  tcftator. 
mdlc  rcliqucritfiliabus  fuis.  An  iftud 
Iflgatuin  intclligi  debcat  collcftiuc,vcl  ^ 
(^iftributiitc,  fcilicet.  An  omncs  fioial 

I  dcbcant  confequi  milic,  vcl  qua^libct 
earum,  &  Bart.  voIuitintcUigi  dcbcrc 
diftributiuc. 

Scd  contrarium  dccidit  Imol.  quod 
imo  collciftiuc  accipi  dcbcat,  &  habct. 
intcr  cas  Iqcuiti  ius  accrcfcendi .  ccxt. 

r    l.fi  irqi  fcriptum,ff.de  lcg, i ,quod Bart. 
libi  coiraruis  quoquc  fcntitl.  quiquar 
tani,$.fi.ff.dclcg«j.hancdicitc(rc  com 
muncm  opinibncm  RomuI.d.I.rc  con-  j 
iun6tt.nu.49. 

17  Scd  quidfi  in  cadcm  vcrborum  con- 
ceptionc  repctita  cffct  fumma,  puta  Ti 
tio  dcccin  &  Scmpronio  dccc  lego  ,  an 
tuncad  vna  dcccnivcl  dcna  vocati  di- 
cantur?Refp.fiar.d.l.reconiundi^uIt 
rc  coniuinitos  eflc,  itaquc  ad  cadcm  dc 
ccm  vocari.Scd  contrariii  tcnct  ImoLi 
d.l.fi  in  tcfto  ,  &  fcquuntur  coitcralij^ 
vt  tcftaturRip.d.l.rcconiuadi,n.  28«) 
dicciis  in  iudicando  non  cflctutum  ab: 

^  ca  reccdcre,&  qd  Bar.coiter  in  hoc  se^ 
>     probaturaflcrit ibiCrot.n.24  &indu 

bitata  dicit  fiologn.nu^y  ^i.cocm  dicit. 

Yafq.defucccf.progrcf.^.zi.nu.  14.  > 

18  Aducrtctn,quodprariiida  qn  plurib* 
quatitas  rclinquitur  in  duicrfts  oratio«« 
nibus  proccdunt  planc  in  dubio,  vndc 
clarius  diftingucndum  cft. 

Aut  tcftator  cxprcfsc  difpofuit^  quod 
ynicuiquc  dcbcatur  in  foUdum  ,  &. 

;uavp.mac$  couucniunt,  quodccflat 
^  coniua* 
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coiiiundio  rcalis^ficut  in  (pccicbus^vt 
iijpra  dixi.         .      .  .  • 

•  -  Aut  vcro  non  cxpresfit,  &  conftat 
qiiod  tcftator  rcliquic  candc  fummam 
plunbus  ,  &  tunc  cjuoquc  omncs  con 
lcntiunt,  quod  prunt  couiun<Si  rc, 
quia  nihil  inipcdit  qiiod  plures  ad  can 
dcm  fummam  tci^cantur  j  &percon- 
curfuin  taciant  parics, 

Aut  vtro  non  t;dnftat,&  tucft  pofi^  ; 
tum  cll  rclatiuum  cadcdccem,&  ifto 
cafu  ctiam  in  diucrlis  orationibus  crit 
indii^  coniundio  rcalis ,  quia  cx  co 
conllat  de  volunutc  tcHatoris,  qiiod 
voluitvnica  dcccm  rclinqucrc,  quia 
vcrbu ,  cadcni,  vd  rclatiuum  rcfcrt  in 
rpccii-  fuiam  antcccdciDS  ,  &  quod  ia 
i/lis  tribus  caiibus  DoccoDucniut,  & 
non  conftituunt  dificrcntta  intcr  fpc- 
cicm  &i  quantitatcm  tcilaturBulug.d. 
I.rc  coniundi^nu.  1 59. 

Autvero  non  cjQipofitu  relatiuum 
cadem,&  tunc  in  dubio  non  cadit  in 
tcr  cos  rcalis  coniun^o^ut  fupra^qua 
uisBolog.  quoqjcomrarium  dcfcn- 
dat^num.  i  do^ 

Qu^nio  VI. 

Mhctaconiun^to  quncduaturynHA. 

(1$  mixta ;  Titio  &  Sempronio  lego  fiot' 
dum^nu.  2 . 

Qitidft  legeturper  uetbum  collefliuumtn.^, 
1  Varro,quar  dicatur  mixta  coniun- 
V4^6tio?Rcfp.Dod.c6munitcrcon 
ueniunt  in  fubitantia  coniundionis 
mixtx  rcalis  &  vcrbalis^vt  illa  fit  qn  in 
cadcm  orationc  res  vnicuiquc  in  foli- 
dum  rdmquitur,  vtconcurfu  faciant 
partcs,&  mixtim  coniundi,  quos  no 
minis  &  rei  complcxus  iungit,  tcx.L 
triplicijft.dc  vcrb.lig  &  quod  ita  com- 
munitcrtranfcut  ancritRip.d  l.recon 
iiind;i,nu.S4'fioIog.nu.207.Ant.  Fu< 
me.trac.coniun.rub.coniund^io.  mix- 
to,dum  clicit  comniunc  cHc  opi.opor- 
tcrcjv;  iit  mixta  coniun(^o^icgatarios 


vd  harrcdes  in  endcm  rcconcurfu  taii 
tn  facerc  partcs.  Qiiod  gcncralitcr  dc 
plano  proccdit,vbicunc];  datur  form<i 
qnodbis  funduspluribus  rclinquaturi 
in  cadcm  orationc.quin  tunc  critrca-; 
lis  &  vcrb.ilisconiunftio,quar  indu- 
citur  cx  illa  rcpcritionc,  cum  rcs  lcgc-: 
turvtriqucin  folidum,vt  fttcftjtor  dh 
3(crit,Sunpronio  fundum,cundc fun^ 
dum  Titio  lcgo  ;  Tcl  Scniproniolcgol 
fiindum,&  Titio  fimilitcr  cundc,  quo> 
niam  concurrit  vtrumquc  ,  quodfit 
idetitasorationis,  &  rcs  folidavnicui- 
qucrdida,&  quodin  diftis  cxcmplis. 
omncs  conucniunt  dicit  Bologn.  nu.-i 
ao7.&  nu.  7  17, 

2  Scd  tniagnus  cftconfii<5lus  Do^loru, 
qnfcmd  tantu  fundus  fimplicitcr  in 
cadcm  orationc  pluribus  cft  rcliftus  , 
ut  fi  tcftstor  dixcrit,Tiiio  &  Scmpro- 
nio  Icgo  fundum  ?  Rcfp.Pct.  dc  Bdla. 

'  contcndit  Don  dicirc&  ucrbis  coniu 
dos  ex  eo,quia  fimplex  exprcsfio  fun- 
di  intcr  diucr/as  pcrlbnas  fa<Sa  ,  vidc6 
contincrcdiuiConem.vt  fundus  diui. 
fus  tacitccis  fit  rdi^us  ,  &  proptcrea 
fint  difiundi  rCj&  coniundi  vcrbts  ta 
tum.hanc  fniam  in  puncto  iuris  dicit 
cflcvcriorem  Alcx.I.planc,$.fi  coniun. 
ctira,ff.dclcg.i.&cftcmeram  ucritaf 
t^m,&  ccmmuncmfirntcntiamplurcs 
crrorcs  contincrc  dicit  Zafi.  ibi  &  in 
lib.  I.fingul  inicllcct.cap.  18. 

Contrariiim  tcnct  glof.  I.  i.  §.  fin. 
(F.  dcufutruct.  accrcfc.  circa  funda- 
mcntvm  Pctri,  anfcilicct  ba:c  vnica 
cxprcsfiofundifimplicitcr  fafta>  in- 
ducat  diuilioncm  tacitam,concludcns 
quod  iiiducatur diiplcx  conccslio  fun 
di,&  idco  fiat  coniundio  rc  &  vcrbis, , 
&  hanc  fcntcntiam  fcquitur  Bart.  & 
communitcr  Dodorcs ,  ut  tcftatur  in 
d.  I.rcconiundilaf.  Rip.  num.54.  & 
quod  hfc  fit  communis  opinio  &  om- 
nino  tciicndadicit  ibi  Crot.iiumc.i4« 
Bolo£;nc.nu.2 1 9.  Romul.n.  1  o.  Alcx. 
I,  ftipulaiio  ifla  ,  §,  cum  qui ,  ft.dc 
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dicitDid  Coii.varia.ref.li.j.c.tf.  n.io 
vcrr^.Villal.collcfl.com.opi  rcrf.  alic 
nari  prohibita,n.75).&rcq.&  quod hfc 
opinio  vidctur  canonizata  Florcntix 
dicitMarzar.d.q.48.n.7j.  Cocm  dicit 
& alios  citat  Cagnol.l.fi.nu. 1 72 .C.  dt 
pa<fl  Fran.Bccius  confi.  j^-pcr  totuitij 
vbi  dicit  id  proccdcre  ct,  cj>  lcgitima  & 
TrcbcIIianica  confumptafucrit,  quo- 
niam  fccundum  com.opi.  tcmpus  non 
confumptionisjfed  rcftitutionis  in(pi- 
cicndum  cft.CcphaKconfi.atfi.n.  24, 
Contrarium  vcro  tcnct  Bal.d.auth, 
rcs  quar  left.antiq.q!  j.  &  hanccffcvc- 
riorcm  dicitlafconfi.z  j  r.nu.j.Iib.i. 
&  cocm  dici  per  Doftorcs  Pcrufinos 
&  in  pradica  feruari  refcrt  ParifconC 
^i.nu.?4.vol.^.Scdaprima  fententia 
qua:  vcrior  &rcceptior  cft  rcccdcndu 
hon  cft;in  dotcveroreccpta  antconus 
(idcicommisfi  impofitumomnes  com 
muniter  confentiunt,vt  fatcturlaf.d. 
Auth.rcs  q,n.29.Bccius.d.c6f  5  4.n.i; 

Pracdida  omnia  proccdunt  in  dcfcen 
dcntibus.qn  fcilicet  prohibitio  fada  cft 
a  patrCjVcl  auomulicrum ;  Sccus  vcro 
in  cxtrancis  ab  ipfo  tcftaiorc ,  &  in  his 
<jui  cognationisucl  agnationis  iurcp 
tranfucrfam  lincam  ci  attingunt.ita  tra 
dit  Bar.d.Auth.&  hacfentcntiam  com 
munem  cftc  fatctur  ibi laf.nu. r  2.Cur. 
iun.nu.i  S.Loazes  d  ^.diui^num.^^i. 
ibi  RomuLnum.i20.Pct.  dcRaucn  d. 
Vcrb.aIienatio,ViUaI.coIIeft  com.  opi. 
d.uerf  alicnata,nu.  80.  Didac.  Couafk 
d.cap.d.nu.io.vcrf  primum. 

Succesfiuecjujrro ,  an  bona  rcftitu- 
tioni  fidcicommisfi  fubieda  posfint 
quoc];a!icnari  ex  caufa  alimcntorum  ? 
Rcfpond.quod  fic.  ita  tcnct  lacob.  dc 
Arc.  I.  fincimus,  C.  dc  facrofand.  ec- 
dcf  &  fcquitur  Bart.contraglof  d. 
Anth.res  qux,dicens  quod  ita  commii 
nitcr  tcncatur.  &  magis  communitef 
teneriafrcritibid.Alex.  nu.  2.  &  quod 
lit  communis  opinio  Doc.teftatur  Ro 
mul.d.^.diuijnu.i  j  I.&  fc<^  quiaficut 


patcr  tcnctur  dourc,  ita  &  alcrc  fih'a», 
Sed  an  cx  caufa  ftudiorum  bona  fi- 
dcicommilTo  fubicda  posfint  alicnari? 
Rcfp.quod  non.ita  tenct  Ang.d.$.di- 
ui,&  cft  cois  conclufio  Dod.  ut  ibi  tc- 
ftatur  Romul.nu.i  )^.vcrfi.tertio,qua 
uis  contrarium  cxiftimctpofTe  fuftinc 
ri:mouctur  Ang.quia  patcrnullo  iurc 
compcllitur  ab  initio  ad  impcnfas  ftu- 
dij  fubminiftrandas  j  ficuti  tcncturad 
dotcSj&  donationcs  proptcr  nuptias. 

Qu.tJlio  LVIIL 

%An  bona  fideicommifft  dienari  pofiitit  oh  ne 
cesfitatem  pris  oliemMU.  t  .quid  fi  ob  condem 
nationemfWt.  i  .item  quid  fi  Jeruwri  non  pof- 
fint,nu,^, 

1  /^Varro  itcm,an  bona  fidcicommir 

fo  fubicfta  poflint  alicnari  ob  nc 
Ccsfitatem  ^  ris  alicni>Rc-(p.quod  fi  pro 
(blutione arris  alieni  dcfun<^i  fiat  alic- 
natiOjVaIct_,&  hoc  non  habct  dubiu,  & 
fcntiunt  ocs  d.^.diui.utteftaturRom, 
ibi  nu.i  j9.Sin  autem  fiat  ahcnaiio  ob 
X$  alicnum  ipfius  ha:redis  ^  tnncvalct 
alicnatio  donec  uencrit  cafiis  fideicom 
miifi.tcy.I.pcto,$.prxdiu,fF.dclcg.»4» 

2  Scd  quid  li  ars  alicnum  foluendu  crit 
pp  condcmnationem  cx  dcIic^o,&  ita 
pro  lihcrationo  uii^'?Rcfp.Communis 
cft  &  rccepta  fcntcntia,  quod  res  fubic 
6ta  reftitutioni,alicnariob  talcm  ncccf 
fitatcm  cx  dclidx)  prouenicntem  non 
posfit.ita  tcnct  Ang.d.$.  rcs  quar,&  qi" 
fit  communis  fcntcntia  &  tencnda,li- 
cet  palPus  fit  dubitabilis  aftcritlaf.  d, 
Auth.res  quar,nu.ao.Soc.d.$.rcsqua:j 
dicens  ab  ea  iudicando  non  cifc  rcce- 
dendum,Marrar.Epit.fidcicom.q.4o. 

j  Qiixro  -j  quid  fi  rcsfubiedz  rcfti- 
tntionr (cruando  fcruari  non  posfint  ? 
Rcfpond.  quod  tunc  alienari  posfint, 
imo  fi  non  ucndat  hxia  culpam  com- 

mitti^ 
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inittit,&  prctium  fi  ad  harrtHis  vtilita-  j 
tcm&  vfum  conucruturloco  rci  fuc-^ 
ccdit,&  in  quartam  imputatur  .itatc- 
net  glo.  <i.$.rcs  qux.&  cft  cois  opi.  vt 
tcftaturFr.Arct.cprfUtorii.n.io.cxt. 
dcaccufa.  cjucm  allcgat  Villal.  coUcd. 
comm.opin.  vcrb.alicnatio^  nu.Si. 

Qmjlio  LIX. 

l4n.bonafiddcommij[fi  pojfint  locarhdi/lingui-' 
tur  nu.i,&  2. 

PRofequedo  matcriam  alicnationis 
bonorum  rcftitutipni  fubicSorum 
qua:rOj  nunquid  ciufmodi  bonapof- 
fint  locari  ?  Rcfpon.  Diftingucndum 
I  cft  :  Aut  loquimur  dc  locationc  fimpli 
ci,&  non  proliibctui^  j  quiaappcllatio- 
rc  alicnationis  non  cotinctur  :  Aui  fit 
locatio  in  pcrpctuum  )  &  tunc  non  cft 
dubiu  quin  appellationc  alicnationis 
vcniat  &  prohibita  ccnfcatur,  quanuis 
contrarium  ccnfcatglof.  Lcodicillis,^. 
inftitutOj  ff.dclcga.  2.  quanvcoiter  rc- 
probatam  dicit  Romul. d.^.diui. n.yS. 
S  Aut  quajriturdclocationc  adPgum 
tcmpus,puta  dcccnniumj&tuncDo- 
ftorcs  omncsvolunt  appcllationc  alie 
nationiscontincri  iftum  contrad^um^ 
&  prohibitum ccnfcrij  &  hanicfcntcn- 
tiam  com.  cfXc  tcftatur  Dcc.conCio^, 
qucm  rcfertGriba!.d.^.diui,concI.45. 
&  RomuI.nu.^S.dicit  etia  non  habcre 
contradi6torem,Iicet  contrariu  in  pun 
Aioiuris veriuscxiftimctj & quod  ita 
dc  confuctudinc  fcruatur  dicit  Bal.l.iu 
bcmuSjC.de  facrofanft.  ccdc. 

Qu£jiio  L  X. 

Sf^MM^\iyM, 
l4n  grauatHs  poffit  hxredem  inftitHere, 

QVatro,  nunquid  grauatus  rcftituc 
reposfitharrcdcminftitucrc?  Di 
xifupra^.  inftitutio. 


QmjHo  LXL 

Sy  M  MA  \IVM. 
^ngrauatus  pofiit  compromittere , 

QVxro  itcm,  An  harres  grauatus 
,posfit  compromittcrc?  Rcfp.  «|^ 
fic,&  virtus  &  cncftus  compromisfi  a 
AiuCjVcI  pasfiue  tranfit  in  fideicomifTa 
lium.tcx.cft  I.cum  hf  rcditas,flf.ad  Trc 
bcl,&fcquitur  ibi  gl.Bar.  &  coitcrDo 
(5lo.vttcftaturAnto.Gomc.varia.rcfo 
lu.tom.i.c.  j.nu.2.dixi 

Qmsiio  LXII. 

SFMM^  BJ^. 
Fideicommijfidm  toUUHr  pa£lo,nu.  1  .decla^ 

raturnume.z.     cJr  4. 
^nfidcicommijptrius  prAfens  alienatiom  rei 

dicutur  confentiret  nu.$» 

REftatvtdicamusqualitCf  tollatur, 
&  finiatur  fidcicommifrnm,  &  pri 
mo  quidcm  lollitur  pado  fidcicommif 
fum  non  folum  purum,dc  quo  nullum 
cft  dubium/cd  ctiam  coditionale .  tcx. 
cft  1. 1  .C.dc  paS.Qiipd  intclHgitur  no 
2  ipfo  iurc.fcd  pcr  cxccptioncm,  &  ita  Cc 
habct  com.opinio,vt  teftaturibi  Alc. 
nu.  10.  licct  cnim  fimplcx  rcnunciatio 
fidcicommisfi  conditionalis  no  valcat, 
vt  not.glo.d.l.i.  tamcn  quandointcr- 
ucnit  paftum  exprcfium,vcl  ftipulatio 
bcnc  potcft  toIli,&  illi  rcnuciari  a  par- 
tibu.< ,  in  qu.irum  fauorcm  faftum  cft. 
itatcncnt  omncs  I.  quiRomar,§.  duo 
fratrcs.vt  tcftaturPariC  confi.45.  nu, 
ii.volum.  a. 
j  Idem  eft  in  rcnunciatione  cxprcfta 
p  rxfcn  tc  partc  altera,liccl  tacct  ,qu  ia 
vidcturad  commodu  fuum  confcntirc 
&  fic  refultat  tacitus  confcnfus  duorii 
&  pcr  confcqucns  tacitu  padum.hanc 
dicit  com.  cflc  fcntcniiam  Alcx.  d.l. 
fiu.5.C.dcpa£lZuchar.  nu.n^. 
4  Itcm  dctlaratur  ,  vt  procalat  ,  Ct 
fiat  yilis  &  cognitis  vcrbii  tcftamctt- 
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ti ,  Namquctunc  exprcflc  fiJcicom- 
minb  coditionali  rcnunciari  poffccx 
tratontroucrliam  cft.tcx.I.cumpropo 
naSjC.dcpad.Sccus  non  vi(bnec  in- 
ipcdo  tcftamcnto.ttanot.omncs  d.§, 
auofratreSiDcci.d.l.cuinproponas. 
5  Scdquzro^quid  fi  fidcicomminarius 
fuit  pratfcns  alicnationi  rci  rcftitutio- 
ni  fuDicdz,  non  tii  cxprcsfim  confcn 
iltj(ed  tacuit^  numquid  tacitc  cenfcaC 
renunciaftic  fidcicommiiro?  Rcfp.  Ac- 
curfd.l.cum  proponas^ccn(cri  rcnun 
ciaffc^quantum  fit  cius  rci  rcfpcflu  cjci 
ftimauit,fed  ab  co  difTcntiunt  cartcri 
Dod.coitcr,  vt  teftatur  laf.ibi  diccns 
d.gl.communitcrrcprobari,  idcm  Al- 
ciat.ibi  n.p.Dcc.nu.j.  Quiatalcfidei 
commiftum  pcndcntcconditioncpot 
alienari,itaq;  licct  cotra  dixiftct^no  tn 
impcdirc  alicnationem  potuiftec  •  j 

Qu^Jlio  LXIII. 

\Anper  diuiftonem  inter grauatos  onerefidei 
conmifficonditionalis  tacite  fideicommif- 
fimreniffum  &fublatH  effc cenfeaturtn.\. 

Quid  fi  hsredespromittantynibU  pclie  facere 
contra  dmtftonem^  nu.i.  declaratur  nu.^, 

Quid  fi  expreffe  di^lum  ejfet  de  non  contraue 
mendo  rattone  fideiiommiffi  et  tefiamento 
debuf/iu.4, 

(iuid  fi  claufula  appofita  fttjn  ifua  remitfatur 
omneins  i{uod  tn  prxfenti  habent  ad  bma 
diuifa.nu.  5 . 

Quid  fi  ultra  di6fnm  claufulam  adie£ia  fint 
uerba  ampla4atay&  priegnantia,Mtputa  res 
diuifas  non  uelle  pf.tere  in  perpetuum  aliqnA 
rationejinre.vel caufa.tfux dici uel  excugita 
ripofi:r  dc  iure  uelta^o,nu.6. 

I  Varro  prattcrca  j  an  pcr  diuifionc 
^^■C^  harcditatis  mtcr  plurcs  haerc- 
des  rcciprocc  grauacos  onerc  fidci- 
commisli  conditionalis  t.ncitc  fidci- 
commi(fum  rcmilTum  &  fi.blatum  cC- 
fc  ccafcatur  ?  RcIpoad.Arucului  hic 


efttritus,  &  qtiotidianusin  confilijf* 
Communiscftfnia  ct  intcr  fcictes,  cf 
non.tcx.eft  l.cum  patcr,$.h^reditatem 
ff.dcieg.s.&traduntDoc.coitcrin  d. 
l.qui  Romx^$.duofratrcs,vt  tcftatibt 
AIcx.nu.29.Rip.n.^8.AIcx.confi.4o. 
nu.  ^  .V0I.4.  confi,7 1  .n.  i .  vol.? .  Grac* 
confi.i  7.^.44. vol.  I.  &  quodfit  cois 
&  rccepta  opinio,Ruin.confi.i  57.  n. 
6.lib.i.c}ucm  rcfcrt  TobiasNoni.co- 
fil.43.nu.zo.Parif.confi.46.n.p.  vol. 
a.Cornc.conf  loi.voI.^.Cocm  dicic, 
&  ab  ca  non  rcccdcndum  Bcrtr.confi. 
4}7.nu.5.uol.  ^  ^ocr.dccif.i^y.n.io. 
Madof.ad  Roma.co11f40j.Fran.  Bec« 
confi.  j^.nu.i  5  Franc.Barfconf.64. 
n.iS.nouisfime  Ant.Gabr.  com.cocL 
lib.^.dc  fidcicom.conclufi.nu.  i . 
2  Ethoc  quidcmfinc  dubio  proccdic 
in  fimplici  diuifionc.fcd  quid  fi  hzre- 
desdiuidunt&  promittunt  nihilface 
rc  uci  venirc  vllo  modo  contra  diuifio 
ncm,  nuquid  illa  claufula  dc  non  con- 
traucnicndoopcrabitur  rcmisfoncm 
ficicommisfi?Rcfp.  Dubitatio  (atis  c5' 
iroucrfacftjfunt.n.qui  cxiftimarunt  p 
eiufmodi  ucrbugcnLralta  ius  fidcicom 
misfi  colti,cuius  authorfuitRogcr.  Sc 
cam  difputando  fuftincri  pofte  dicic 
Arct.d,$.duo  fratrcs ,  &  vtr.imtj;  pro- 
ptcr  difficultatc  fuftincrc  nititur  laf. 

Scd  contrariam  partcm  cx  diuifio- 
neper  cohjercdcs  non  ccnfcri  remiA 
fum  fidcicommi(fum  ,  quamuis  cauc- 
rintfcnihil  contra  faduros  ullopafto 
uclnominc,  fiuc  fucrint  (cicntcs,fiue 
ignorantcs  iuris  fidcicommisfi,  tcnct 
Bar.  d,  §.  duo  fratres,&  cum  co  tran- 
fcunt  nugis  communitcr alij,  vt  tcfta 
tur  ibi  Paui  dc  Caftr.  Alcx.  laf  diccns 
ab  ca  non  rcccdcndum  iudicando  ,  & 
confulendo  Claud.&  quodfitmagis 
commun1sopunoSocin.iun.num.87. 
Zaf  nu. lo.tdcm  aifcrit  Alcx.conf  40. 
nu.j.uol.^.Parilt.d  confi.7i.nu.2.  & 
magis  conimuncm  dicic  d.  confi.  46. 
Qu.^.Communcm  diac  Pi^(U.dc  Caft* 

Itrc* 


f 
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l.tresfratrcsjff  dcWg:  2.  &  hanc  fcnt 
tentiam  dicit  tVcc]ucntiorcm  Fulgof, 
conf.4 1  .cafus  lalis,^  .dubio,  Fra,  Rip, 
nu.44.tn  d.^.duo  fratrcs,CuiT>a.con-i. 
iil.i  j|.D.NicolauSjCor.conf.io2.1i 
cetlib.^.Barbat.conH^d.circa  i,&  2« 
colum.lib.i  .&  rcccpta  dicit  Ang.coC 
a87.licct  ipfc  cotrarium  tcncatjRuin. 
conf.i38.nu.5.vol.2.&magi5  reccpta 
tcftatur  Mandcl.confi.ip.prodifcuC- 
iione,n.  1 5,c6cm  dicit  Dcc.conf.267, 
Tob.  Non . confi .4  r .  n u.  i .  Soc.  iu  n .  <L 
conf.9 8  .n 5  4  Fran c.  Bcci u s  cojj f.  1 1 1. 
nu,7.&  hanc  opi.coem  ctiam  affii  mat 
ViUaI.com.opi.vcrb.diuifioj&  vcrb.fi 
dcicommiflum.plurcs.dc  communi  at 
tcftantes  addu<jifr^©feph.Ludo.dccili. 
I9.pcr  tQtum>&  communcm  affirraat 
Cabr..d.concIuf, i.n. i.tamcxfi  pUucs 
allcgct  quivcUd  oon  dicut,  vclin  ali  js 
tcrminis  Ioquuntur.&  ijuod  hxc  con- 
dufio  volcns  ptr diuifioncm  cum  clau 
fula,fc  nihiladucrfiiS  diuifioncm  fadu 
ros  vllomodo,  non  ccnfcri  remifTum 
fideicommi^Tum  intcr  fratrcs^non  fo- 
lum  proccdat  in  fidcicommillo  iniun- 
60  vni  tantu ,  puta ,  fi  maior  fratcr  fit 
grauatus  rcftitucrc  minori ,  vcl  foror 
fratri,quo  cafn  ccrtislimi  iuris  cft  fi- 
dcicommiifum  non  vidcri  rcmiftum , 
cumnon  fitvcrifimiJe,quod  vnus  vc- 
litaltcrircailttcrcjfi  nihilfibi  pcraltc 
rum  rcmittatur  :  Scdct  locumhabcat 
in  rcciproca  fideic6mifl'o,dicit  cocm 
cflc  Dodorum  opinioncm  Francif. 
Rip.d.$.duo  fratrcs,n.47.  Dcc.  confi. 
86.Ratiocft,  quia  iftapromisfio,  & 
claufula  gcncralis  nonpotcft  comprc- 
hcndcrcea,  qua;a  teftamcnto  dcpcn- 
dcntfccundum  gl.  coitcr  approbaiam 
in  d.l.ircs  fratrcs,fF.dcpa(ft.vt  tcftaiur 
Zaf.  d.  §.  duo.  Scd  tantumrcfpicitbo 
na  hxrcditaria  ,  qux  cxiaut  m-  diui- 
iione^&verba  gcncralia  inttlliguntur 
conccpta  circa  adum  contradus  diui- 
fionis  didorum  bonorum,dccuius  na 
lura  cft^v:pcr  ipfum  non  iutcUigatur 


re  miftum  ius  fidacommrsfi.  ita  dic^' 
Bar.&  fcquuntur  coitcr  ocs  d.^.  duo 
fratres,vt  tcft  atur  Ludo.dccif.  1 9.  n .  i  • 
S      Et  pndifta  proccJunt  ctiam,fi  ap^ 
pofitum  fuiflct  iuramcntum ,  quia  ncc 
tuncrcnunciatumfidcicommiflbccn- 
ietur.hancdicit  magis  cocm  opinio- 
ncmRuin.confi.72.numcr.4.volu.5. 
qucm  rcfcrt  Gabr.d.cond.  i .  AmpL». 
4    Scd  quid  fi  difta  claufula  dc  non  con 
traucnicndo  cxprcsfius  pofita  cflct, 
•qnia  promifcrunt  dc  non  contrauc* 
nicndo  et  ronc  fideicommisfi  cx  tcfto 
Jcbiti  vd  dcbcndi?  Rcfp-.  rp  tunc  ccn- 
fcatur  rcmilfum  datafcicntia  tcftamcn 
ti  &  fidcicommisfi,  licct  rcipfavcrba 
teftamcntincc  uifaneclc(5ta{int,it3  tc 
nct  Bar.d.^.duo  fratrcs,q.4.&  ^""^ 
tranfciintmagis  coitcr  Do6t.vt  ibi  tc- 
ftatur  Soc.iun.nu.  1 1  ^.Rip.n.  65.  Po- 
mat.addit.ad  Bar.d.q.Iit.X.Iaf  I.dc  his 
&  I.fiX.dc  tranfad.qucm  rcfcrt  Parif. 
conr46.n.20.vol.z.&  hoc  qn  in  fpe- 
cie  iftius  fidcicommisfi  dcbcndi  cft  fa- 
da  mcntio/ecus  fi  gcncralitcr  didum 
fit.&promiflum  dc  non  contrauenic 
do  occafioncfubftitutionisvcl  fideico 
misfi,  vel  alio  quocunq,*  iurc  prifcnti 
ud  futuro,cx  tcfto  ud  ab  intcftato,^a 
non  inducitur  remisfio.ita  docct  Bar. 
d.§  duo  fratrcs,q.  5  .&  ibi  hanc  dicit  cf 
fccom.  Do<a.  fniam  Alcx.  Imol.  q.  2. 
Soc.iun.n.i20.Francif.Rip.67.Poma. 
addit.ad  Bar.iicrb.tefto,  fcquitur  ,  & 
cocm  quoq:  affirmatBero.confi.i^^* 
n. 9.&  fcq.hb.  i  .Fran.Bcc.conf.  1 1 1  .n. 
29.Noniusconf.4i.n.i  5,Quiaexhac 
rcmifllonc  gcncrali  non  apparet  vcrba 
tcftamenti  fuiflc  infpcaa,crgo  rtmid 
fio  no  ualet.Qupd  intdhgc  in  fuis  h« 
rcdibus  qui  prarfumuntur  ignorarc  c6 
tcnta  in  tdt 6:Sccus in  hj redibus  habc 
tibus  fcicntiam  tcftamcnti  ,quia  illi  ta 
liter  rcmittedo,urdcntur  ct  rcnunciaf 
fefidcicomiflo.ita  docet  Bar  d.§.  duo 
fratrcs.&  cum  co  trjnfcunt  communi 
tcrDod.  ut  tcftaturRip.  ibi  nu.64. 

Pracdi- 
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Prardi(fbquoq;quotipcrtaIcm  rc- 
-siisfioncm  t;cncralcm  non  ccnfcatiir 
rcmiflum  fi^cicommifTum^cxtcndc.vt 
rt(\  dc  tefto  cogitafTcnt^tamcn  talis  rc 
misfio  non  valcat ,  ita  voluit  Bar.  d.  §, 
<luo  fratrcs,&  Doftorcs  communitcr 
fcquuntur,vt  teftaturibi  Ripa  nu.70. 

Idcm  fi  didum  cffet  dc  non  contra 
ucnicndooccafionc  fidcicommisfi  dc 
•biti.Tioncnim  ccnfctur  rcmiflum  ius 
iidcicommisfi  conditionalis ,  vt  notat 
Bar.d.q  5 .  &  cum  co  tranfcunt  coitcr 
Doft.vt  teftatur  Sociun.  ibi  nu.  1 1 
Ant  Gab.  d.cond.  i.nu.  1 1 . 1 2.  &  2  5. 
f :  Quid  aut  fi  in  claufula  gcncrali  non 
iiat  mcntio  fidcicommisfi,fcd  altcralr- 
tcri  remiitat  omnc  ius  ,  quod  in  pr^- 
fcnti  habcrct  ad  bona  diuifi,vcl  in  futu 
ro  habcrc  fpcrat,ucl  polTct?Rcfp.guod 
intcr  ignorantcs  non  inducitur  fidci- 
commilfum.iia  tcnct  Bar.d.  §.  duo,  q. 
<5.  &cftconclufiomagis  communitcr 
approbata,ut  tcftatur  ibi  laf  &Soc.iu. 
nu.  1 2  I .  Sin  autcm  intcr fcicntcs  fada 
cft  remisfio,diftinguitur,aut  cnimcx- 
tantalia  iura  pr«fcniiavcl  fiuura,qua 
fidcicommifla,&  iftavidcntur  inclufa 
&  non  fidcicommirt^um  ,  quia  diuifio 
in  dubio  non  rcfcitur  ad  ca,  qux  cx  tc 
ftamcnio  pcndcnt.  Aut  nullaaliasiJt 
iura,q  fidcicommisfi  futuri,&  tunc  in 
cUiditur,ne  vcrba  fint  fupcrflua.  ita 
not.Bar.d.6.q.  qui  in  hoc  comunitcr 
approbatur,vt  tdUtur  ibi  Alcx.  &  di- 
rit  communcm  cflc  opi.  Soc.  iun.  nu. 
izj.Panf  confil.^i.n  15.uoLjE.Tob. 
Noni.conf  4t.nu.15. 

luxta  prxJiAa  occurrit  dubitabl- 
lis  quacftio.  Quid  fi  ulira  di«ftam  dau 
fulam  .ippofita  hntvcrba  praegnantia, 
vt  quod  dc  rcbus  diuifis  in  pcrpctuu 
altcr  ab  altero  quicquam  pctcrcnon 
valcat  ahquarationc  .  iurc,  vd  caufa, 
qux  cxcogitari  posfit  dc  iurc ,  vcl  fa- 
do;  numquid  diuidcntcs  prarfuman- 
tur  rcnunciarcuo!uifl"c  fidcicommif- 
ib?Rcfp.Dux  fuiu  coniraria-  principa 


!cs  fcntcntif.affirmatiuam  quod  fidef^ 
commifliim  ccnfcatur  rcmiffum  orig> 
nalitcr  tcnct  locum  Andr.  addit.ad 
Spccu.tit  dc  tcftam.$.imprimis»qucm 
plcriqucalijfcquiitur  &  communitct 
cius  didum  approbari  dicit  Cur.  fcn. 
conftf  4.quc  rcfcrt  &  fcquitur  PariCd. 
confi.7i.n.?.&  n.^.fubditquodiicct 
Dcc.contra  lo.  Andrc.aflcrat  cffc  com. 
opi.tamcn  ipfercucra  decipitur.  hanc 
<juoq;  uticocm  rcfert  &  fcquitur,ita- 

2ue  iudicatum  refcrtMarzar.in  Epit. 
dcicom,q.49.  magis  communepro- 
bat  Anton.Gabrid.d.concl.i.n.2  i.& 
fcqq.  hancquoquemagis  rcccptamc- 
nunciat  Cache.dccif  Pcdemon.na.  n. 
i7.Burfat.conf,fJ4.n.2  9.1ib.i.CcphaL 
conf  I  ^  j .n.  1 1 .ubi  adhuc  Parif  conf. 
J  i.vol-i.qui  hoc  non  dicit,(cd in  coM 
fil.yr  .fupra  ancgat.Crot.d.^.duo  fra- 
trcs,dicens  italimitaricommunc  con 
dufioncm,  quod  per  diuifionem  curn 
pado  de  non  contraucnicndo,  non  cc 
fctur  rcnunciatum  fidcicommiflb. 

Contrariam  partem  ncgatiuam  te- 
ncnt  quoq;  plurimi  fummx  authorita 
tis  viri ,  &  quod  contra  loan.  Andr» 
coinmunis  fit  fcntcmia,afscrit  Dcc. 
conf495.fiib  n.T7.&  iS.&opmionc 
hanccontraloan.Andr.dTc  ucriorcm 
cxmentcDod.  communitcr  tcftatur 
Ruin.confil.  I47.nu.i  y.hb.i.  &conl. 
1 5  p.num.  I  j.hb.4.&  hanc  cflc  vcrita- 
tcm  dicut  Modcr.Parif  addit  ad  Alcx. 
confil.  102.  uol.  6  &confil.  40.  num. 
j.lib.  4  Curt.  iunioraddit.  ad  Alcxan. 
d.§.  diio  fratrts  ,  &  quod  hxc  opi- 
nio fit  uci ior ,  &  magis  communis at- 
tcftatur  nouisfimc  lofoph  Ludo.d.dc 
cif  pcr  totum ,  Francif  Bccius  d.  con 
fil.l  1 1.  numcr.25.vbi  fubdit,  quod  fl 
numcrcntur  authoritatcs  j  liquido  ap 
parcbit  cos,  qui  contrariam  commiii 
ncm  laudant  falli ,  idqjprobat  ciiam 
multis  adduftis  qui  pro  loan.  Andr. 
fcntentta  adducuntur ,  &  ud  hoc  non 
dicunt  jucl  inalijs  icrmi'.*i*loquun- 

tur^ 
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wriqiilcquid  fitcxiftimarem  lo.An- 
drcfcntcntiam  rccipicndam  cum  illo 
tcmperantoBar.did.  qujcft.d. 

Quar  omnia  tamen  intcUijgc  ctia  da 
ta  (cicntia  eorum^qui  promifcrunt:  Cc- 
cns  intcr  ignorantcs  tcftamentum  ,  & 
iusfideicommisfi .  itatcnccIoan.An- 
drc.&  omnesj  qui  aim  fcquuntur ,  & 
hanc  opinioncm  nuUam  habcrc  dubi^ 
tationcmdicitSoc.  iu.confil.i  28.  fiu. 
114.  volum.  I .  &  communcm  tcftatur 
idemSoci.d.^.  duofratrcs^Hum.  iir. 
lofcph.Ludouic.  d.  dccif.  i  «?.num.  15. 
FrancifBccius  d.confil.  1 1  i.num.  i^. 
Bur(at.  d.confiLd^.  nu.  zp.Ccphal.d. 
confil.i^j.  nu.ri2. 

Quarro  itcm ,  quid  fi  in  di Ais  vcrbis 
gencralibus  remifsorijs  ad  iiiuiccm  dl 
ta  fit  facutlas  alicnandi  diiftaboiia,  vt 
fi  fit  appofita  claufula  ad  habcndum, 
vcndcndum  ,alicnandum?  Rcfpo. 
tunc  ccnfcatur  rcmiffum  ius  fidcicom 
niisfi.ita  tcnct  Bar.  d.§.  duo  frjtrcs,  q, 
8.&hanc  (cntctiam  fcquitur^&dicit 
comnuincm  Rip.  ibi  nu.8;.Soc.num. 
iz^.Parifd.confi.yi.Francifc.Bccius 
confil.38.  numc.    Quod  intclligitur 
tamen  fcquuta  alicnationc  tam  intcr 
fcicntesjquam  ignoranccs,tam  in  vlti- 
ma  voluntatc  j  quam  intcr  viuos.iui 
uoluit  Bar.  d.quarft.8.  &  ibihancfcn- 
tcntiammagis  communcmdtcitRip, 
num.8^.&  Soci.nu.127.lib.  j.Bccius 
d.confiL  1 1 1  .nu.  1 5.&  d.confi.  j  S.nu. 
^.Parif.  d.confi.45.nu.28.uoL2.&i^ 
ncmodifcrepat.  Bccconfil.^S.n.^.  & 
hocnullam  habcrc  dubiucioncmdicit 
Cur.fcn.  confil.  62. 

Prardidta  proccdont  etiam,  quando 
di&nm  non  cflct :  Vcndcndum  &  alic 
nandum ,  fcd  claufub  cffct  ampla  ,  & 
di(5^um  :  Ad  habcndum,  tcncaduo»^ 
posfkiendum,&  quicqufd  perpctuo 
lacnerit  facicndum  .  &  hoc  dicithap. 
eriproindubitato  Rui.confil.  1^7, 
nu.7.&^.lib.2. 


icommlfrum.  '  3/1 

Ou^Jfio  LXIIIL 

pr^tfumatur  fcmtia  te/lamenti  in  fideicom 

miffario,nM.  i  .difliHgHitwr  inter  fuos  &  eX" 

trdntos.  ibid, 
Jn  fitis  h£redibMs  pr£ftmittfr  i^oratia^fi  pro 

beturfcientia.nu.  a  Jeclaratur  mt.  j  .& fetj. 
In  extraneopYxJumiturfcientia,  fi  adiuitbmedi 

tiuem.nu.6.dfflaratiir  nu.7.&  8. 

IVxtiprfdifta  uidcndum,an  (cicntia 
fidcicommifiarij  pr«fumatur,  an  uc 
ro  probanda  fit,&  hocopus  liic  labor. 
pro  rcfolutionchuius  difficiiltatis  di- 
ftangucndum  eftintcrfuos  &  cxtra- 
ncos  harr.cdcs . 
I  Priraocafucommuniscftconclufio, 
Q»  tn  fuis  harrcdibus  omnino  prxfuma 
tur  ignorantia  ,  nifi  probctur  fcienti.i. 
itatraditBar.d.$.duofratrcs,?.q.  que 
fcquunturcoitcrDod.  ut  tcftatur  ibi 
Crot.nu.99.Soci.iu.  na.  1  o6.Hipa  nu« 
5 1..  &  quod  Bar.  opinio  fcruarctur  in 
pradtdicit  Paul.  de  Caft.  &  laf  nu.55, 
Coem  dicit  Bcllo.confi.ro.nu.io.lo- 
feph.Ludo.dccif.  i  gjn.  1 4.&  fcq.Quod 
proccdit  ctiam  poft  immixtioncm  fat 
dirnon  cnim  prarfumitur  fcicntia, 
hanc  dicit  efle  ucram ,  &  magis  cocm 
opi.  lofcph.Ludou.  d.dccif  1  p.nu.^o, 
%    Aduertecamcn  przdida  proccdcre, 
qn  fimpliciter  fuus  fc  immifcuit,diccn 
do  fc  harrcdc,ucl  etiam  alius  ab  intefta 
tofticccdcs  ,itaomncs  tcncrc  dicitSo 
cin.iu.d.^.duo  fratrcs,nu.  i  o<J.Sccus  Q. 
cx ali js  conicfturis  fticntia  apparcar. 
Qmd  ergo  fi  dixerit,  ndcofcflus  fitfc 
hxrcdem  cx  tcftameto  ?  Rdp.Bar.d.q. 
j.concludit  pr^fiimi  fcicntiam  contcr» 
torum  in  tcft6,&  ficfidcicommisfi,& 
tnhoceft  magiscoisopin.  ut  tcftatur 
AIcxJbinu.5 j.Iaf. Soci.iu.  nu.104. 
j      Scd  quacro  ,  numquid  hoc  proccdat 
etiamin  teftamcnto  nuncupatiuo,  ut 
filiusnonpracfuinatuxftirc?  Rcipoa. 

qjuod 
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cjuod  fic.  ita  tcnet  B*r.  1.  cius  qui,  flf.  fi 
ccrt.pctat.&:  ibi  laf.dicit  hac  clTc  com 
muncm  opi.  &  ab  ca  non  effc  rcccdcn- 
dum  iudicado  &  conruIcndo,&:  rcfcrt 
PauI.dcCaft.  dixifleqaod  opinioBar. 
in  prad.fcruarctur.Bar.  d.  §.  duofra- 
trcs,  &  ibilaf.Cagnol.  dicit  hanc-cflc 
cocm  opi.  Cocm  quoq;  dicit  Ncuir, 
confi.j  i.n.i7.IofcphXudo.d.  dccifi. 
Ip.nu.ai.cxquocnim  fuccedcrcpof- 
funtabintcftato,aditiopcr  costada 
non  arguit  dc  ncccsfitatc  fcicntiam  tc 
ftamcntij&  hanc  tcnc,quicquid  noft- 
nulli  in  contrarnim  dixcrint. 
^    Quid  itcmjfi  implcuit  fuus  hxrcsrc 
lida  in  teftamcto,vtputa  lcgata?Rcfp. 
Bar.d.q.^  tenctquod  tunc  probatuf 
habcrcfcicntiam  tcftamcnti,utfidci- 
commiflo  rcnundatum  cflc  dicatnrj& 
cum  Bar.cxtcri  coitcr  tranfcunt,vt  lo 
ftaturSoc.iun  ibi  n.io9.&  quodBar. 
omncs  Dod.inditfcrentcr  fcquuntur 
teftatur  Francif  Rip.  d.§.  duo  fratrcs. 
nu.54.TGbiasNoniusconf.4i.n.  15; 
;  ■  Et  nota  ad  pvacdiaa^quod  rcquiritur 
utprxdi6ta  fcccrintantc  diuinoncmj 
ita  docct  Bar.d.q.  ^&fcquuntur  Doc. 
communitcr,vt  dicit  lofcph.  Ludo.di 
dccif.  i9.n.24.undc  Bar.  inftruit  Ad^ 
uocatu,u c  ifta  dcduca t  in  fuis  articulis 
(    Sccundo  cafu  fcilicct  in  hxrcdc  cxtni 
nco.communiscft  conclufio,c|»  fi  adi.» 
uit  hxrcditatcm,  prxfumiC  habcrc  fcic 
tiam  tcftameti,  &  contcntorum  in.coi 
ita  tcnci  Bar.d.q.^&  ibi  didt  corrtmn 
licm  Soc  iun.n.  1  o.}.hanc  quoqucco- 
muncm  cflt  opiniontm  tcltatur  Frau 
cif.Rip.ibi  nu. 57  Ratio  cft,  quia  cxtra 
neus  non  potcft  cflchzrcs ,  niii  cx tg> 
ftanicnto,undc  non  cft  Krcndus.  • 
7      Et  hoc  quidcmproccdii  in  maiorc 
cxtranco,  fcd  quid  in  pupillo  ?  Rcfp-. 
quod  f»  fitinfans  &  tutor  adcat ,  non 
prarfamitur  fcicptia.Sin  maior  infan- 
tCjtunc  fi  tutorc  auihorc  adcat,  poftca 
maiorfaausdtuidai&rcnunciat  prx 
fumitur  fcicntia,ita  tcnct  Bar.d.q.5  .& 


cura  eoDoft.communitcr  tranfcunt, 
uttcftaturSoc.iun.ibtnu.i  12» 
8  Scd  quacro  ,  quid  fi  fideicommiflkini 
fit  rchaum  in  codicillis  fcparatis  a  ;c- 
ftamcnto,numquid  prarfumatur  fcica 
tia.fi  harrcdcs  cx  icftamcntoadcant  hf 
rcditatcm  ?  Rcfp.  quod  non.  itatcnct 
Bar.  d.quarft.  5.  &  cft  communis  opi- 
nio,ut  tcftatur  Soc.ibi  nu.  1 1 4. 

,    . .  I  ■ 

Qmjlio  LXV* 

fidekommifium  pmtur  per  conditionis  euen 

Flnitur  quoquc  fidcicoraraiflum  c6 
ditioniscucntu:  Et  folct  vt  pluri-. 
mum  conditioapponi  ifta,fi  fmclibo- 
ris  dcccflfcrit:  Quac  ni  quibus  pcrfonis 
ucrificctur,  vcldcficiat fupra q,  5  l.& 
niuliis  fcq.latctradauimus. 


.    Qpujlio  LXVI. 

SVMM^K^y  M, 

Un  &  quando  caducitatefimtftur  fideicovh 
mijfnm. 

]Tcm  finitur  caducitatc,&  hoc  pot  ac 
cidcrc  duobus  modis  ,  vcl  morte  ip- 
(ius  hacrcdis  inftituti,vcl  dcccdcntc  ti^ 
dcicommiflarioanteinftitutu.Quxro 

itaqucan  fi  hf  res  grauatus  dcccdat  an 
tc  aditamh^rcditatcm  fidcicommifsu 
cxpirct?Rcfp.quod  fic.tcx.l.illca  quo. 
§Ac  rcft6,fl.ad  Trcb.ita  tcnct  gl.  &  fc 
quitur  Bar.&coitcr  Doc.  vttcftatur 
Gom.var.  rcf  tom.  i.c.5 .nu.8.  Quod 
intclhgc,  nifi  dcccdat  poft  coaaionc, 
id  eft  iufl"um  ac  dtcrctum  iudicis  dc 
adcundo,tunc  cnim  nihil  obcft  ha:rc- 
<lis  .antc  .nditioncm  rcbus  hum.aniscxc 
pti  mors.ita  tcnet  glof.d.§.  fi  dc  tcfta- 
mcnto,&  tcnentcommunitcr  Doc.vt 
idcm  Gomcz.  ibi  tcftatur. 

Idcm 
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tdemdicfi  hfreditas  nonaditafit 
tranfmiiTa  ex  poccntia  fanguinis  vel 
alio  modo  dcquibus  ^.fin.dixi,  itadc- 
darat  Bart.d.J.fi  dc  tcftamcnto ,  &  le- 
quunturDoa.  comunitcr  vt  Gomez. 
teftaturjvbi  fupra. 

Qmflio  LXVII. 

fideicomijjario  ante  infiitutu  decedente  tra/^ 
mittitur fideicommifpm.  nu,  i .  declaratw  fi 
fitpwrum.nu.  2 .  j  .4. 5  .*  Quid  /i  fit  conditio^ 
naletdi/iinguiturMU,6,&  dcclaratur. 

QVarro  fccundo,  An  fidcicommif- 
/ario  mortuo  ante  inflitutu  fiat 
caducu  fidcicomiflum?  Rcfp.Qi^if  ftio 
Jifficilis  ac  frctjucs  cft,  in  qua  varic  lo 
cuti  funt  intcrprctcs  :  Scd  diftinguc 
I  (duos  cafus.Primus  eft,qii  fidcicomif- 
fum  rclinquitur  purc  &  fimplicitcr,  & 
tiic  Ucct  prxdeccdat  fidcicomiifanus, 
non  tamc  fideicommiflum  fit  caducik, 
(cd  fidcicommiflum  talc  tranfmittitur 
ad  fidcicomraiflarij  harrcdcs.  ita  tcnet 
elof  l.hgrcdcs  meij^.cum  ita,ff.ad  Trc 
bcl .  vcr  b .  fu  fccp  i  fle  t . 
a     Q^od  proccdic  finc  dubio,&  quidc 
poft  adita  hacrcditatc  fi  fidcicommifla- 
rius  dcccflcrit.ita  rcccptior  cft  fcntcn- 
tia,vt  tcftantiif  omncs  infraallcgandi 
&  in  fpccic  Alciat.d.l.filiofamil.n.25, 
5  Qjjnimoproccditetiaininftitutio- 
nc,quf  in  fidcicommiflum  p|i  claufu- 
1a  codicillarcm  conucrla  cft,&  ita  fiuc 
principalitcr  fidcicommiflum  rcliftu 
Jit  in  tcftamcto  &  cxprcfsc,  fiuc  tacitc 
indudu  vi  didar  claufulj  ,  idq;  aducr- 
/us  BartJn  1. 1 .dc  iurc  codicil.  Coitcr 
rcccptii  aflcritGulid.Bcncd.d.c.  Rai- 
nut.dc  fidcicom.fubftitut.nu.d5.&  rc 
ceptus  cflc  attcftatur  Alciat.d.l.filio- 
familcumplurib.pcr  cum  allegat. 
4  '  Itcmproccdit,ytantcorancrcftitu- 
tionc  ctia  vcrbalc  fidcicomiflum  vni- 
ucrfalc  tranfmittatur ,  hanc  dicitcom- 
f  inuncBcncd.d.cJlainut.dcfidcicom. 


fubftitut.nu.^4.Anton.Gomez.d  ftu« 
5?.ibi  Eman.  Soar.Cocm  quoq;attcfta 
tur  AIciat.Iib.4  paradox  c.y.infi.Rip. 
d.^.ciiita,n.57.Cor.cof.i8.n.2.vol.4, 

5  Scd  quid  fi  antc  adita  harreditateni 
fidcicommiflarius  deccflcrit,  nuquid 
fideicommilfum  fict  caducu?  Rcfpon. 
quodnon.harccft  vcra&cois  opinio 
vt  tcftatur  Bcncd.c.Rainut.  dcfidei- 
commiflaria  fubftit.fub  nu.tf4.Fran. 
Rip.d^.cum  ita,nu.5  7-  Alciat.I.cufi- 
liofam.n.25.  vcrf.vItimus.Ant  Gom; 
d.cap.5.n.p.  ibiEma.Soar  addit.lit.F, 

6  Secundus  cafus  cft,quando  fidei- 
commiflum  rclinquitur  fub  condilio- 
nc,  &  diftincue  duos  cafus, 

Pnnuis  cft,  quando  fubftitulus  eft 
filio  extrancus  tcftatoris,&  indubium 
cft  tranfmifsioni  locu  non  clfc^fcd  cx- 
tinguifidcicom  tcx.I.vni.^.  finautcm, 
C.dccaduc.toIIcn.&  itaomncs  tcncnt 
vtnouifsimc  tcftatur  Gomcz.d.c.^.n. 
p.Andr  Gcyl.lib.i.obfcr.  prad.  obf. 
I J  2.in  prin.Parinconf.^o.nu.tfj.vol. 
a.  Quod  procedit  ctia  in  dic  incerta  vt 
fi  fiatintcpus  mortis  grauati.tcx.d.^. 
fin  autc,&  tcncnt  communitcr  Doft. 
Vt  tcftatur  Anto.Gomcz.d.cap.j.n.y, 
Sccundus  cafuscft  ,quando  fidci- 
commifl*arius  eft  dc  dcfcendcntibus, 
&  in  co  diflcntio  eft  intcr  intcrprctcs: 
Sed  magis  communis  cft  opinio,fi- 
dcicommiflum  cxtingui  &  non  tran(^ 
mittiad  libcros  dcfccndctcs  ctiamex 
potctia  Gnguinis.-Idcoq;  fi  patcr  duo$ 
filios  inftituat,  &  quadocunq;  finc  fi- 
lijs  dcccflcrint,inuiccm  fubftituat ,  & 
vnus  cx  illis  cum  filijs  dcccflcrit ,  altcr 
poftca  (jnc  filijs,filij  altcrius  fratris  p- 
dcfunfti  non  vocanturiurc  fidcicom- 
mifsijfcd  vna  cum  altcro  fratrcvcl  ma 
trc  dcfunfti  pro  virili  ab  intcftato.iia 
tcnctglofI.vnica,C.dc  hisqui  antc 
apcrtas  tab.vcrb.dc  rcli(a.&  hanc  fcn- 
tcntiam  dicit  communcm  Alcx.  cond 
ay2.Iib.(5.c6f.92.vol.3.Parinc6f.5  2. 
vbl.j.AIa(.c6f.2o<5.nu.2.vol(5.confil, 

Z  165. 
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1 65  .nii\5f';Vc(!.  <>  .'lCul/i.conT.  i  1 1  .nu.r. 
vol.i.c6f.79.n.ij.vol.j.  Cocm  <]uoq; 
fatcturSoc.fcn.d.^.cumita.ibiRip.nu. 

<5o.Cafl"a.conr62.Parif  conf.6^. 
na.p.vol.;.  Nattaconf.551.  nu.t7.& 
fcq.li. &  taqua  cocm  iudicado  fcqui- 
tur  Bocr.dccif.j54.nu.i  ?  .Fran.Marz. 
accif.78.nu.8.Papadccif.2^i.num.j. 
rnagis  cocm  dicit  Sfort.Odd.trac.  com 
pcn.part.5.q.i  .art.2.  cum  plurib.alijs 
pcr  cum  allcg.Gomcz.d.c.  y.n.9.  Ant. 
Gabr.cod. 2 .n.  i  o.  dc hxrcd.  inft.li.4. 
y    Intclhgc  tn  hanc  cocm  Doft.conclu- 
fioncm,vt  non  proccdat,  qn  conftat  dc 
mcntc  tcftatoris  ,    voiucrit  transfcrri 
ius  coditionalis  fidcicommifsiad  fuos 
dcfccndcntcs.ita  tcnct  Bald.  d.l.vnica, 
hu. i o.C.dc his  qui  antc apcr.tab.hanc 
dicitc6cm  Do6l.lniam  loa.Dilcc.  trac 
dcartctcftandi  caut.i^.tit  dc  fubft.  & 
ncmincm  ambigcrc  dicit  Sfort.Odd.d. 
trad.compcn.par.vlt.q.  1  .art.z.vcrfic. 
Hmitaiur,c6cm  dicit  Ant.Gabr.lib.  4. 
tit.dcharrcd.inftit.conclu.2.nu.  1  S.& 

I^.Parif  conf.j.nu.^^.vol.  i.conf.75» 
nu.78.vol. 2. &quanuis  quidam  vclint 
ct  in  tranfucrfalibus,&  cxtrancis  tranf- 
mifsioni  locum  cftc  cx  conicduris ,  tii 
magisc6isopinio  cft  incontrariu  ,  vt 
tcftaiur  Ccpn  .conC  1 3  2 .  n  u.^.lib.  i .  rc- 
fcrtI0fcp.Lud.dccif.102.  nu.^.par.a. 
liccl  ipfc  nccct  nu.  8.  Et  proccdit  finc 
fcrupulo,  qn  teftator  cxprcfsc  dixit , 
cfsct  tranfmifsioni  locuSjnamquc  tunc 
oesvolunt  fidcicommiffum  conditio- 
nalc  trafmitti ,  iu  pafsim  aDod.rccc- 
ptum  cflc  tcftatur  Dika.d.tit.dc  fub- 
ftit.caut. 2  J.in  fin.nu. ^.Sfort.Odd. d. 
art.2  .concl.^.Fran.  Mant.  dc  conicd. 
vlt.volunt.lib.ii.tit.20.nu,8. 
S   iScd  quid  fi  cxprcfsc  di^lum  no  fit,  ex 
ionicduris  tamcn  colligimcnstacitc 
potcft,numquid  fufficict  ?  Rcfp.qudd 
fic.ita  tcnct  Bal.d.l.vnica,&  c6iter  oc$ 
fcquuntur,  vt  tcftantur  fupraallcgati, 
&jParif.confi.  5 .  niL  1 4.V0I3 .  con(T<;o, 
nu.  i6,  cod.Yol.dummodo  tamcn  iKz 


cbnicfturx  non  cxtrJnfccus,  fcd  cx  ip- 
fis  vcrbis  tcfti  colligi  pofsint ,  ita  fcntifc 
Bal.d.l.vnica,&cft"c6isopinio,vt  prac 
didi  Tcftaturin  fpccic.Odd.d.art.coni 
cluf.y.  Ant.Gabr.d.cond.a.num.i^. 
vcrf.tcncnda  primam. 

Qtuflio  LXVIIh 

Conienura  (jHod  tefiator  yoluit  fideicomfmp- 

fnm  condKiotmletranfmitti  prtmajifubflitu 

tus  fit  extrantks  nu.i. 
SecundaconieBura.ft  dfxit/nbfiituoTitik  & 

hxredes  ems,yclfil:os  eius.nu.  1 . 
Tenia.quando  filij  eius  qui  -pocatus  efl  ad  fi* 

deicomrffum,pofiti  junt  in  conditione.nu.  j, 
Quarta ,  quando  fideicommiffum  vnitumfuit 

cum  iure  accrejcendi.  nu.  4. 

I  "pv  Ifficultas  cft  cognofccrcqua*  fint 
.i^iftxconicdura*,&  quidcm  impri 
mis  Doft.tradunt,quod  fi  fadafubfti- 
tutionc  intcr  dcfccndcntcSjiilis  fme  fi- 
lijs  dcccdcntibus  fubftitutus  cft  cxtra- 
ncus,ita  tcnctBar.I.hafrcdcs.^.  cum  iia 
tf.ad  Trcb.hac  dicit  c6cm  Dod.  opin. 
ibi  Alcx. nu.^.vcrf.tcrtia folutio,&  nu. 
1  ^.vcrf.fallitjAlbcr.ibi  antc  fi.&  idcm 
Alcx.l.fipatcr.nu,j.ff.dc  vulc.  &  pup, 
hanc  quoquc  magis  c6cm  tcftatur  An- 
ton.Gabr.d.concl.2.nu.22.Sfor.Odd. 
d.art.  2  .cond.  1 1  .Fran.Mant.d.tit.20. 
nu.  ii.moucntur  Do<5l.  quia  tcftator 
prxfumitur  magis  dilcxiftc  iicpotcs 
fuos,quara  cxtrancos. 

l  Aliaconicduracft,q^n  tcftatornomi- 
naftct  in  fiddcommiflo  fiuc  fubft6nc 
quoq;  hacrcdcs  fubftituii,vcl  fiHos  fub- 
ftitutijillos  quoquc  fubftitucdo,vt  fi  di 
xcrit,  fi  ^s  corum  fiuc  filijs  dcccflerit , 
fubftituo  fupcruiucrcs,&  corum  filios, 
fiuecorumhjcrcdcs.  Nahoc  cafuquo- 
qucfidcicommiflum  non  fitcaducu,ft 
fubftiiutus  pra:dcccflcrit,iraicnct  Ba!. 
LC  patcr.nu.i^.ft'.dc  inft.&  fubftit.SC 

quod 
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quod  omncs  admittanthoc&cois  (it 
opinio  tcftatur  Sfort.Odd.d.ar.  i.con 
cluf.p.cx  coi  rcfcri  Gabr.d.  conc.  z.n. 
26.  Ratio  c{l,quia  potcfl  teftator  hoc 
faccrc,vt  trafinifsibilc  fit  cjuod  non  cft 
tranfmifsibilc.Scd  hjc  taciia  conicdu- 
ra  dici  non  potcft,cum  dc  cxprefla  vo- 
luntatc  fubftituentis  conftct. 

Alia,&  tcrtiatraditurconicdura,  qn 
fiiij  cius  quifubftiiutuscft  pcr  fidcico 
miffumfucrint  in  conditionepo(«ti,vt 
tjuandocuncjuc  finc  filijs  dcccftcrint , 
cos  inuiccm  fubftituo,na>r.cjuc  hoc  ca 
fu  ad  cos  fpcs  fidcicommifsi  conditio- 
jialis  tranlmittitur.itatcnctBald.  d.I. 
tinica.nu.io.C.  dchis  qui  antcapcr.t» 
bul.&  hanc  eftc  cocm  Dod.fniam  attc 
ftaturSfort.Odd.d.art.2.concl.  i^.Ra 
tio^quia  tcftator,  cx  quo  cos  in  condi- 
tionc  pofuit ,  coj^iuHc  dc  illis  quoquc 
pra:fumitur,&  fubftituto  practulifTc . 
X;^od  proccdit  fccundum  nonnullos, 
ctiamfi  tcft.itor  dixilfct,  fupcruiucntcs 
fubftituo,  licct  cnim  ratio  tc6t\  fcrmo- 
nis  rcpugnarcuidcatur,  nccconucnirc 
ncpotibus  proptcr  ucrbum  fupcruiuc 
tcs,tamcn  tunc  quoqucad Ncpotcs 
tranfmittitur.ita  tcnct  Cuma,conf.i^, 
&  magis  cocm  cftc  Dodo.opinioncm 
tcftacidcSfDrt.OdJ.d.art.2.c6clufi^. 

Scd  contrarium  ,  ciuod  imo  hoc ca- 
fus,quado  tclratur  fubftituit  fupcrui- 
ucntcm  fcu  fupcrftitcm,  non  fit  locus 
tr^nfmifiioui ,  tcnet  Bald.  I.  quidam, 
,nu.2}.C.dciurc  dchbcr.&  hanc  ma- 
(gis  commuQcm  cflt  opinioncm  attc- 


ftatur  Socin  .lun.conf.  r  ^.nu.  7.V0I.  r  • 
idem  firmatcor.^o.nu.y.vol.^.Fran- 
Mant.d.tit.2o.nu.28.Egotamcpric^i. 
rc  magis  cocm  arbitror&veriorcm^ 
qu«  in  d.^.cum  ita,  bcnc  probatur  ,  vt 
in  locis  alleg.inducitur,&  ipfeManti 
caiftclinarcin  hancpartcm  uidctur,6c 
frcqucntiori  calculo  rcccptum  hoc  cC- 
Cc  tcftatur  Craucr.confil.jod.nu.  j. 
4      Alia  traditur  conicdura  in  fidci- 
commiffo  vnito  cura  iurc  accrcfccndi^ 
vt  fi  fili j  crant  inftituti,&  inuiccm  Cvb 
ftituii  fubconditioncji  dcccflcrint fi- 
nc  liberis :  Namquc  fubftitutio  fidci- 
comiffaria  ah  initio  fuit  coniunda  cu 
iurc  accrcfcendi,  &  idco  fi  is  qui  prior 
dccc(rcritadiueritfuam  portionc,  ius 
accrcfccndi  potuit  tranfmittcrc,&  con 
fcqucntcrctiam  fidcicommilTumcon- 
ditionalcconiunSum  iuri  accrclccn- 
di.ita  tcnct  originalitcrBald.  conf 
nu.  i.vul.i.diccsquod  hocnon  credc- 
rcnt  ni fi  lurifta:  bcnc  fundati,  &  hanc 
/cntcntiam  dicit  communcm  CcphaU 
conf.z8?.nu.:6.  &  rcccptiorcm  fatc- 
tur  confil.16.nu.45. 

Scd  contrarium  tcnci  PauI.dcCaft, 
I.  fi  quisharrcs  ,  ft^dcacquir.  harrcJit. 
quam  plcriq;  ctiam  fcquuntiir,&  con-. 
trariam  cffccoira  tcrminos  iuris  dicic 
Alciat.I.  vcntrc,  nu.j  I .  dcacquir.har- 
rcd.idcm  dicit  Rip.d.^.cum  ita,nu.6d?. 
Ego  tamcn  a  commvni  non  cftcrccc-» 
dcndum  iudico  pcr  tcx.l.  fi  cx  pluri^ 
bus,tf.defuis  &  legit.  hacrcd.&ha:cin 
prxfcntia  fufficiaut. 


Z      2  flas 


3/5  Mlcliaelis  Crafsl  Sentcntlarum 
§.  lus  accrefcendl . 


Vid  tMs  accrefiendi  lo- 
CMtn  h/ibet  non  tantu 
in  legdtis  & fideicom 
mips  particuUrib, 
fed  etiam  in  haredi- 
tdtibus  vniucrfilibus,  de  quibus  pdr 
tim  haiienus  di^um  efl^  conueniens 
*vifetm  fetit  >  vt  de  eo  hoc  loco  tracle- 
mus .  Efl  autem  hac  materia  iuris 
dccreflendi  re  &fama  di/fcilis,  lu" 
€uUnta  &quotidian4* 

Qudjifo  Prima. 

Qjfo  fure  ftt  introduflHm, 

IMprimisaut  qro,quo  iurc  introdu- 
du  fn  ius  accrcfccndi?Rnd,tj>  ius  ac 
crcfccndi  origine  trahit  a  1. 1 2.  tab.ita 
cft  gI.no.ad  fi.l.Cclfus.fF.dclcg.2.&:  tc 
ncntocs  fcribcntcSjVt  tcftaiur  Cagn^ 
rubr.  C.  qn  nonpet.  par.numc.  »2.8c 
quod  ita  omncs  indiffcrcntcr  (cntiant 
dicitBart.  Romul.  rcpct.l.  rcconiun- 
6i,in  |)rinc.num.7.fr.  dc  Icg.  j .  ipfc  ta- 
mcn  a  iurc  Romano  origincm  potius 
trahcrc  ociftimat,quod  iurc  1 2  .ub.  ha 
bcbant  tcftatorcs  plcnam  difponcndi 

Soteftatcm  ,  vt  pro  partc  dcccderc  tc- 
ati  &  intcftati  poncnt. 

l 

Quxflio  11. 

SVMMjIK^V\M, 

jln  k  iudicio  tefiatoris,  -pel  L  dijfofttione  dt^ 
Scendat, 


o: 


Varro  itcm ,  an  aiudicio  tcftato- 
risj  vcl  cxl»  (iiipodtionc  immc* 


Hiate  ius  accrclccndi  proucniat?  Rc- 
Ipond.Maxima  cft  controucrfia.  Rc- 
ccptior  tamcn  eft  fcntctiajquod  prin- 
cipaliterprouenit  ex  legis  difpolitio- 
ncjfccundaric  tamen  ex  tacito  tcftato 
risiudicio,feu  tacita  &  conieduratA 
voluntatc  dcfiinfti  ita  tradit  Bartol.l. 
in  teftamcnio.nu.^ .  ff.  de  vulgar.  fub- 
ftit.Dcc.d.rubr.  &  hancdicitcflccom 
muncm  fcntcntiam  intcrpretum  ,  ibi 
Cagnol.numc.22. Romul.d.  l.rccon- 
iundi.numc.io.communcm  dicit,  & 
reccptiorem  Achil  Pcrfon.traft.  adi- 
pif.pofTcf.numc.  i  So.vcrfic.  &  hac  ra- 
tionc.Soc.iun.  conf.39.  nu.ij.lib.  r, 
Hinccft,  quod  ius  accrcfccndi  dicituf 
tacita  qu^dam  fubftitutio,  ita  commu 
nis  vbiquc  fc  habct  fcntenti.i,  vt  tefta- 
tur  Alciat.lib.4.paradox.cap.8.ad  fin« 
£ma.Soar.  addit.  adComcz.  tom.i.c» 
5.num.J4. 

Infcrtur  itcm  cx  |)rardi6b  conclu» 
fione,quod  fubftitutio  exprefla  cxdu- 
dat  ius  accrcfccndi,vt  dixi  fupra  $.fub- 
ftitutio.q.  I  ^ . 

\Qmnio  III. 

SVMM^BJ^. 
lusaccrefcendi  quareintroduClttmfit. ' 

QVarro,  quarc  ius  accrefccndi  fuit 
introduftum?  Rcfp.  Intcrprctcs 
varias  rationcs  adfcrunt ,  fcd  coitcr  ca 
quidcm  rcccpta  cft,nc  tcftatorcmpro 
partctcftatum,  pro  paric  intcftaiuni 
dccedcrc  contingat .  ita  tradit  AccurC 
Ucruus  communis.fF.de  acqu»hxrcd« 
&  fcquitur  Bar.&  omncs  in  dJ.rc  con 
iun6ti,vt  icftatur  ibi  Rip.  Corraf.  d,  1» 
teftamcnto.nu.20.Alciat.paradox.lib« 
4.cap.8.  &  quod  cam  fcquuntur  anti- 
qui,&  rccctiorcs  fcrc  omnes  dicit  Ro- 
mul.d.tra&.nu.i  5.&  communiter  ap 

Srobatam  cffe  dicit  Cagnol.  l.  ius  no- 
xum.nu.;.fif.dc  rcg.iur. 

Quxftio 


Llber.§Jus  accrcrcendl,  yf% 


Conmnfiio  cdU  le^is,aUa  hominfs,  taijtte  tri" 
plex^y  erbaln,H^ealis,&  Mixu^  nu.  i . 

yo balis  qujt  fic,nu, 2.^,An mducatur per  di 
ftributiuam  diSionem^nu^.an  per  aduetfa' 
tikam^nu  5  .an  per  alfemjt.namyUH.  6. 

LimitantUi  prxdtSla  fi  copulf  caderei  mter per 
fonasconiun^asnu.j,  ) 

QVonia  tcftatoris  volutascx  cooi 
^  iundioncco!Iigiiur3&  cx  con- 
iundionc  nafcitur  ius  accrciccndi ,  dc 
I  ca  vidcbimus.Alia  icaq;  cfl  coiundtio 
homini-salia  Ic-gis.  &  cjuidc  prioris  c6 
l&dionis  tfcs  liint  fpccies:A.lij.n.vcr- 
bi$  taniu  runtc6iundi,&  diciturvcr+ 
balis,  alii  rctaatum,  aliirc&  itcrlns 
X  fimul,  fi4.dicicur  mixta.  Vcrbaliscori 
-iu<5iio  iudacitur,     vno  fcrmonc,  (cu 
<una  &  eaJc  claufula  tc-ftatorpUiribus 
candcrcfi&is  portiouibus  tclinquit^ 
riucfblutc'plurcs,iiuc  copulatiuc  voca 
ti  nm,  dtiniodoadiit  viiitas  vcrbi  :vt 
Titio  &  Sc-io.iiind(i  ^quis  porcionibos 
ltgo,vcl  Ticio  &SdaiegQ,^'c.iJc  duu 
^r  qnque ct  diCiu ndiacx.cft  l.tripii,» 
^^i^-flf.dc  vcr.fic.d  l.rc  coniuu&i,&ihi 
ttradiiBart.^ftq;  cois  opin.vt  tcftdtiir 
Bolog.  ibi  nu.  I . P  )lit.nu,  1 7.  Roniut. 
'iiu.6H.  nouirsimcPcroand.Vafqni.  dc 
iliccvrprogrcr.^.  :iinu.j  <5.SubiHtia.n. 
icdiiin^iionis  vcrbalis  culiftit  in  idcn-* 
tfitatcoritionisDoiungctis^  noautcm 
in  copula:  Nam  copula;  coniun^btooe 
•confirmant  >  non  inducunt.ita  volunc 
-Dvjftorcs  communitcr,ut  aflcrit  idcra 
^ologn.ibi  nu.  i  8  y.vcrr  tcrtium. 
^  /  -  £x  c^uoinicrtur^cpjod  li  plurcs  iint 
-oi^tioncs ,  c^  plurios  vcrbu,  U-go ,  vd 
^aiiudtalclit  rcpctitu,ctlicopula  intcr- 
lumiat  j  no  tn  induciticoniunittioncm 
mrbalcm ,  fed  potius  vcrbis  ibluti  vi*. 
-dctur,  ut  11  rcftatordixcrit:Titio,lcgo 
-fundu^    Maruio  cundc  lcgo  pro  mc- 
<lia,h«c  cft,opinio  noua  Bar.cotra  om 
-«cs  antiquos^&iiuodiccQitcr  rcccptii 


cft,  ut'  tcftatur Polit.ib!  nti.j  j.&  14^1 
Rip.cofi.iip.nu.^^  c|,  dicit  c]uod  antci 
Bar.fuitcois  in  ?irariii,  Romul.n.dT^r 
Vcriorcdicii  Anto.Fuinc.trad.dcc5I 
iund.Rubr.ucrbalis  coiund^.  nu  x.tc 
cj>  cu  Bar.  cft  c6i.copinio  nouifsimcaT 
fcrit  Fcrnan.V.iiq.d  ^.ii.n.^i.  cam^;' 
taquaucrifsima  rcncda  dicit  nu.47..1i» 
cctTiicoph.  &'()uidaalij  rqiugncnt,* 
(cd  a  coi  non  cft  reccdcndu,  imo  duru 

"    cfTct  cotra  ca  obtincre,utinquiiRip«i 
4      Scd  qu^ro,  An  coniunftio  ucrbalif 
inducatur^didioiie  diftributiua, ut 
fi  dixcrit ,  qurrquis,mihi  harrcs  critjfic 
harres  &c  Titius^Rcfp.quod  fic.ita  ira> 
ditBar.d.l.rcconiundi,  nu.n.&  cfl:' 
cois  opinio,ut  tcftatur  ibil.Tf.  nu.87/ 
Rip.nu.4.S.Crot.nu.a8.Polit.i^.Bo- 
log.i96.Romul.dicitab  omntbus  in^ 
di itc rcn t cr  rcccp t am,n u . 7?. Fcrn a nd. 
Vafqui  d.^.c  Iknu.4Z.ihiittii.  Qiiiaco 
iundio  fitpcridcntitarcorationis  ,& 
ca  ftantc  quatcunquc  fint  ucrba,  indii 
citurconiun<5kio  :  faKc  diffcrcntia  cft, 
quod  diiii  ibutiuu  fi.parci  parrcs  &  no. 
coftituut  uilu  corpus,  coiUdinu  ucro 
uniat|>fpnas  conftitucdo  unu  corpus, 
\\i  Oitipu  «occturad  una  mcdiciatc. 
/  .    Q^JScroitcm,  numquidconiun^iia\ 
ucrbahs  inducaiurpcr  didionetnad- 
ucrfitiuam.ut  (i  tcftator  dixcrit,Scm-i 
pronio  l<;:ga  h<ndum  pi*o  060  uncijs^Ji 
Tiiio  auicm  quatuor  uncijsfKcfpon, 
qupdillc,qiro.ni8jn  ilja  coniundtiodc-. 
pcndttab  unitatc  fermnnis,qua  intcr- 

I     iicnicct^  cartcr.-cdi^^oncs:  impropri-  v 
antur,  ut  conucniaatconiuiuoni.  ita 
tradit  Bart.l.rc  conilmdci,  iium.i.^.& 
cft  comiiuiqi$  ppinio,  ut  f.itciur 
nu.i^y.Rjp.nu.^i^  liolog.UU.''09.l\0'^ 
piul.  nu.7_j.  Fcrnand.  Vafqui.d.$.*|4 
nu.4  2  .ucrf.dcciniot 

6  Qu^iro,an  pcraltcrnatiuam  didio- 
HcmpoAit  induci  coniuriCrio  ucrba-  • 
lis  ,  (it  TnioautScmprohioikgo  iun- 
duin  ?  Rcfpondctur  quod  Ijjc,  c|uiaal- 
itcriJ^tiua  poiiia  inicr  pcrfonas^^rc^ 
X  i       folui.  * 


jjSf  MichaeHsCrarslSententiarum 


fyiuitorin  conliinda.itatcnetBar.d.l. 
r«coniun(^).nu.i  5.  ^  (tf(]uutur  cotcor 
^>Oift.uttcftamirIar.n*,87.Rip.nu.  «jo. 
Bologn,nUi20i  .Romul.  nu.^j.Vaiq^ 
(iy$ . » i  .u U.41.  ucrf.  1 1 . 
7  Aduortc  tamcn  iuxtaprakli(fta,Q>  fi 
c<»pul.i  vcl  aliar  pfa'fata:  didioncs  appo 
udrcutur  intcr  rcs  vcl  pcrfonasjintcr 
cjuas  cadcrct  ordo  aQcdionis,  non  lia- 
bcrcntur  pro  vno,  fcd  ocdinc  fucccfsi* 
uo  admittcrcntur^  & 'non  imluccrctur 
uerbalis  coniundio,  vt  fi  tcftatordixe 
ritjtiljus  &  cx  co  ncpos  cx  arquis  portio 
oibus  harredcs  fint ,  ita  tradit  Bartol.  1. 
Gttiiu5.^.t  t .  ff.de  lib.&  polHi.  &  cft  ab 
omnibus  rcccpta  opinio  ,  ut  tcftatur 
V«fq.d.^.ii.nu.42.vcrfUn5ita,licct  ip-» 
fci»onttdmittat,cju«  firntontta  cx  coni 
i^dura  uoluntatis  ucrior  uidctur. 

Qiix ftt  l[ealis  comttnGio^nu.  i .      realis  fit 

Ji  eadem  res  -pni  legata  ftt  in  tcfiamentOt  d* 

teriin  codicilUs^nu*  z . 
Quid  fi  pluribiis  relinqnatur  fcparatim  hoe 

aSo  vt  ijuUibet  in  jolidam  iiabeattnH.  5 . 
Quidfi  plures  inslituantur  fmepmte ,  -pei  ret 

fme parte  reUntfuitHrjnu.  ^»decLnatt(r  nu.  5 , 
Quid  ft  imle^tur  medieMSj&  dicatur:  ean^- 

demiegoSeiOjWt.6. 
Quid  fi  vnipaars  alteri  toiulegctur ,  nu.  j.vbH 

pnmiiftMfUuf  tria  genera  totorum  &par- 

timnynH,B.&nu.p.xo.j  t.i2.&  di' 

Slmguuntw  plures  cafus. 
S^uidfiquantitas  pluribus  feparatim  legetm^ 

nu.  I  ^.decUratur  nu.i^, 
Legatum  fiiflum fitiabus  ,  an  omnibus  ftmul 

yel  cuilibrt  debcatuf/iu.  1 6. 
Qtuifi  di^um  :  Titio  decem  &  Sempromo 

detem  legOtnu.  i  7 .  &  latius  difiinguitur  cir 

(alegatum  quantitatisjnu.  1 8. 

1         VacrOjq  fitrcaIisconiun^iio,vcl 
dicantur  rc  tm  c6iundi?Rcfp. 
Re  coniunfti  dnr  hi,cjuibus  cadcm  re« 
fcparacim  lcgatux  ^  &  iu  rct^uiriiur^  c^ 


fit  vnitas  rci A'  ^  fcparcntur in  oratio 
nibus.vt  Titlolcgo  fundiim,  eiide  fun 
du  Icgo  Schipronio,  nam  Titius  &  Sc- 
prooius  no  funt  vcrbisconiiidli,  (cd  fio 
paraiiiwpofiti  in  fcparata  oracionc.Rc 
funtc6iunfii,q,acadcm  rcs  lcgatur,vn  A 
dcp  concurfiim  faciut  partcs.  ita  tcnct 
Bart.&:  fcquuntur  cxtCxi  coitcrd.  l.rc 
conijun£ti,nu.7.  vt  tcftaturlaf.nu,  10. 
Crot.nu.9.&  io.Rip.nu.ii.& ay.Fct 

2  nand.Vafc].d.$.2i.nu.4.  Qd^proccdic 
non  fiilum  fi  cadctnrcs  duobus  fimpli 
citcr  lcgatafucrit  intcfto,  fcd  et  fi  vni 
rclidfca  in  tcft6,altcri  in  codicillis.  Hac 
cflc  clanfsimam  concIufioncm,&  ab  oi 
bus  approbatam  dicit  Gabr.conf.  1 1  q. 
nu.i  .rcfcrt  Manti.li.  to.cap.q.nu.  $A 

3  i  Scd  cjuarro  ^  iquid  fi  cadcm  res  pJUrii 
busfcparatim  ixlincjuitur ,  hoc tamcii 
a(5^o,  quoJ  cjuihbct  cjm  habcat  in  foli- 
dum ,  c]uci  cafu  vni  rcs  altcri  zftimacio 
dcbctur.Numcjuid  dicantur  rccfle  c6- 
iunfti?  Rcfp.cji  non.ita  tcnct  Bart.  d.U 
rcconiun^Ujiu'.8.&/cc|uuotar.c6itcr 
Doa.vttcftatur  ibiRipjnu.  ap.BoId- 
C(n.»nu.'i^4«K;oiriul.num.5il  liccrrpfc 
coptraritmicncat.  haidcciuoq;  coem^ 
iB^  tencndam  ciic  dicit  Fcrnand.  Vafc}. 
d.^.2 1  .nu.  z  I  .& cjuodab  hac  opinionc 
Bart  ncmo  difl^cntit  dicitCrbt.ibi  nii. 
a5.R6,c}uii noB  t  '  pancs  perco 
curfum,  tjuod  rccjuu  icur,  tiira  ct,  quik 
vrriquciliubrfaTC^  fuit  rclidi  ,  'quaai 
rationcm  omncsdicuni  eflcdcfubftaa 
ti»,dixi  fupra^.Icg^t»im.cf.<jQ. 

4  £t  pra:di(^  quidcm  dc  plano  pro- 
ccdunc,  quod ad eandcm  rcm  ex  ex- 
prcfsa  voluntate  dcfun&i  voccntur^ 
quando  cxprcfsc  pluribus  rcs  cadcm  r 
fcparatim  rclinquitur  .Scd  quid  fi  plu- 
rcs  inftiiuunturicparaiim  fine  partc^ 
vcl  rclinc^uitur  resiincparce,  quo  cafu 
tamen  pcr  legis  inicrpretaiioncm  ,  cx 
tacitoiudicio  ccftatoris  ad  partcmvo- 
cantur,  numquid  ifti  rc  crunt  coniun- 
^ti?  Rc^pond.c^uod  non,qu6  ad  prat- 
iftUencm  m  iurc  accrcfcon Ji  habcn- 

dam. 


r^'  Liber.  §.Ius  accrefceadl,  ;f  •j/p 


dam,licctfaciant  fibi  partcs  pcr  cocor- 
fumitex.I.itcm  cjuod  Sabinus,ff.  6e  hx" 
rcd.inftit.ita  tcnct  Bart.d.l.  rc coniun. 
^ijHu.S.  &  ibi  laf.  dicit  lianc  cflc  cocm 
0pin.nu.65.Rip.nu.j6.Cr0t.nu.t9.P0 
lit.nu.2  &  1 1.  Bologn.  nu.idp.fubdit 
tame  cju6d  paflus  Cit  raUc  dubius,  &p 
cum  toia  matcria  conf««di,Vtt)©  j>ol^ 
fit  dcrerminari  c)ui  dicantur  rc  coniun- 
^,vndc  contrariii  tcncndu  cfl^e,  vt  vo- 
cati  finc  partibus,  dicantur  rc  coniun- 
ai.  communcm  quocjuc  dicitFcrnan^ 
Vafc^.d  ^.2  I  .nu.2  2.&  nu._j  r. 
J  -Dcclaratamcn  hancc6cm,vt  no  pro- 
Cedat ,  fi  talcs  cffcnt  vcrbis  coniundi, 
id  eft  in  vnaoratione,  licct  fincparii. 
bus  ,  tamcti  rcconiun(^i  funtproiurc 
accrcfccndi.ita  voluii  Bart.d.ioco,  vidc 
tur.n.c]uilibctad  integrum  fundumvo 
catus  ,vndc  pcrconcurfum  partcs  fibi 
£iciunt.  ita  tcnct  Bart.dJ.rcconiundi, 
&  communcm  dlcit  dpinioncm  Polit. 
ibi  nir.^o.Zaf  ling.intcllcd.lib.i.cap. 
iS.nn.i  .licct  ipfcdiircntiat. 
<     Qiif  10  itcm,quid  fi  vni  lcgata  fit  m« 
dictas  fundi,&  poftca  dicatur,candcm 
medictatcmlcgoScmpronio^vcl  in  illa 
mcdietatc  in  cjua  inftitui  Sciiim  ,  iiifti- 
tuo  SemproniumrAn  viJcantur  coniu 
6if  rc  ?  Rcfp.Bart.  icnct  cjudd  fwit  rc 
conrun^i,  quia  vtrumquc  rclatiuum  ro 
fcrt  in  fpecicantcccdcns  non  in  gcnc* 
rc,& (cquuntur^li^.  commiinitcT  vt  tc 
ftaturBologn.  ibinum.  170.P0lit.di- 
ccns  dccilioncm  cflc  indubicatam  Ro- 
mul.n11m.55.  licet  in  lcgatisalitcr  fcn-^ 
tiaijCrot.nu.p.  &  i  o.Eandcm  dicitc(-J 
fi? communcm  Fcrnand.  Vafc]ui.  dc  fuo 
ccf  progrcf^.  2 1 .  nii.ji  .vbi  dicit  cjuod 
communisloquitur  ta  in  lcgatis,  cjuam 
lafrcditaic.idem  aflcrit  Alciat.I.triplici, 
ntl.  ij .ft.dc  verb.fignif.faciunt  qu^ di- 
xi  fiipra^.lcgatum,  &  quod  cum  Bart- 
in  vtraquecft  communis  opinio  tcfta- 
tat  lafSid  fbrt!dian(in»,C.dc  lcgatiSjd, 
^  l.tcconiun6li,nu.2    cnm  ft  q  Rip  nii, 
a».  &  fecj.FernaiMj.  Yilfqui,  d.  tradat, 


J.ij. nume.ptf.fi:  fi-ej. 

7  Qnjcro  prajtcrca,  quid  fi  vni  lcgatur 
pars,  altcri  totum.  An  videantur  con- 
iun^ti  rc?  Rcfp.Harcquxftio  in  matc- 
ria  eoniundionum  difficillima  eft,ac 
yaldc  iniricata  ;  Prarmittc  crgo  qud  ad 
propofitum  tria  confidcrari  gcncra  to* 
torum  &  partium . 

8  Primum  rcpcritur  totum  vniucrfa- 
lc,&pars  pr^dicamcatolis^  vc  gcnup 
&  fpccies.  r  t »  '  if 

p  Sccundo,  totum  intcgralc  &  pars 
intcgralis,  vt  fundus  quidiutdicuria 
parfcs  intcgralcs,vfumfrudum&pro- 
prictatCOT.  ,  -  im 

10  Tcrtio  cft  tonim  intcgralc',  &  pat»- 
tcs  quotatiuar,  vt  totus  fundus  &  par% 
tcrcia  te!  quarta.  ka  tradit  Bart.<l.l.rc 
coniundli,  num.io.&  cius  do^rinam 
fcquuntur  Dod.  communitcr,vc  tcftai- 
tur  Bolog.ibi  nu.i  71.  1 

11  His  pr.Tmifsis  ,  diftingtic  plurcsc»- 
fiis.  Priinus  cft  quando  totum  rclin- 
qnithr  vniuer(alc,ttti  gcnus  uni,&  par« 
fiibic<f^iua ,  nti  fpccics  dttcri  ^ &  nutle 
modo  coniidcratur  rcalis  coniun^tio, 
utfiuni  tcftator  lcgaHcrit  totum  fun- 
dum,altcri  partcm fundi ,ifti  non  c^ 
runcTc  coniundi  prompca  ratione, 
quia  pats  illafi'u  fpocics  non  concinc- 
turfublcgato  gcncris  Ccn  tociiis  ,qui- 
nim6  fpttflcs  dcrognr  gcncri ,  undcdi- 
cuntur  diio  lcgaMri  j ,  &  duo  lcgata,iiv. 
tcr  qua:  non  cadic  coniun(flio  rcalis»  i 
ita  tcnct  Bart.d.l.rc  coniun*fti,  num. 
10.  &  fcquuntur  Dod.communitcr  iit 

,  teftatnr  ibi  Crot.1u1m.28.  Bologn<  niK 
'  f^z.Corraf  1.  tcftamento  ,C.d«  im- 
pub.mim.  sy.  &  qtiod  ifta  conclufio 
niillam  liabct  difficuliatcm  dicit  Ko^ 
mul.nu.5<!>. 
1;  Sccundus  ca/us  cft,  quandouni  rc- 
linquiiurtotu  intcgralc,  &  alicri  pars 
intcgrftlis ,  Htpura  uni  fundus,  altori 
eiufiicm  fundi  ufusff  u^his ,  &  ifto  cafo 
lcgatarij  crot  rcConiudi  in  partc,&  fil-;  l 
ci^cfibi|>artc$-|>  cotiCurfum,itatTadiit 

Z    4  Bart. 
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Bart.d.loco,  &  cft  cois  opinio,ut  tcfta 
tur  ibiCroc.  nu.zp.Bologn.  rm.iyy. 
Komul.  nu.  f  7.  Quod  quidcm  proce- 
dit ,  <|n  uni  rc-lidtus  cft  fundus  in  fpe- 
cic,&  altcri  ufusfrudus  in  fpccic :  Sed 
iquid  fi  uni  i  (pcoic^fundus  rclidus  fit^ 
•ucl  pUira  icgata  a  toftatorc  dc  rebus 
rcditarijs,&  poftea  uxor  domina  ufu- 
.ffu^uariaotmniubonoruiNuquid  lc- 
;gatarij  cruntrccoiunfti  in  ufufruftu 
cu  ipfa  uxorc?  Dixi  s  $.Icgatum,q.x^. 
X ^    Tcrtius  cafus,c|n  uni  lcgatiir  totum 
fliitcgralc,a!ij  pars  quotatuia,ut.tertia^ 
<(|Uftrta,aui  iiimidia,&:  tunc  diftingac- 
dum  cft,ut  fi  primo  totum  lcgctur  j  alj 
■tcfi  par^  quotatiua  ,  tcrtia  udquartao 
porcio,  tunc  uidctur  tcftator  adimcro 
^rimo  qaod  dcdit  fccundo,  &(iccrut 
coniuiiCti  rcrSccus  fiprimo  partcm, 
fccund^  tocum  Icgauit,nam  tunc  in  il 
la  partc  uidciuur  coniuncti  rc .  ita  te- 
jiec  Bar.d. l.rc  coniunCti,nu.io.  &  cu 
co  tranfcunc  coitcr  D6d.  ut  tcftatuc 
ibiCrocnu,^  i.Bolog.  nu. i8i.  Ratio 
diucrfitAtis  cft,  quia  quando  rclinqui» 
tur  totum,&  adimitur  pars  quotatiua, 
Icgatum  rcmanct  pcrfettii  in  loto  pro 
jrata,quoniam  apud  ipfum  remanct  to 
,ta  fubftantia  rcrum  ,licct  cum  dimir 
jiucionc  partis  ,  undc  adcmptio  poteft 
ualcrc:Qi!ando  uero  prxcedit  pars,& 
fequitur  totum  ,  non  potcft  dcparte 
cxiini  totum,repugnantc  natura. 
24.    Qiiarro  pr^tcrca  ,quid  fiquantitas 
fcparatim  pluribus  legctur»ui  fi  tcfta- 
jtorTitio  lcgaucrit  dccc,&  Scpronio 
dcc61cgauciit:Nuquid  erutrc  coniun 
£li?  Rcfp.  quodncqucrc,  ncq;  ucrbis 
fujic  coniundti,ij.a  fub  diucrfis  conccp 
tioiiibys  uerboru  funt  uocaii ,  pracfu-" 
micurq;  multiplicatio,&  cfticiuturbi- 
na  Icgata.ita  tradit  Bar.d.I.rc  coniun* 
.£ti,  &  ibi  dicit  lunc  ciTc  cocin  opiot 
Rip.nu.  i5.Bolog,nu.75  .Crocnu.a  a, 
RomuLnu.44.Vafqui.  d.$.  2  i  .nu.i  5« 
1 5  Quo  J  tii  dcclara  ut  non  |pccdat,qua« 
do  quamiia»  ia  una  &  cadcmoraiio^ 


ne ,  vcl  fub  eadcm  conceptione  vcrbo'' 
rum  pluribus  rclinquitur ,  vt  Titio&: 
Scmpronio  decem  lego .  namqnetunc 
videntur  cadcm  deccm  ambobus  lega- 
ta.itatcnct  Bart.d.loco,&  ibidicit  co- 
muncm  circfimmlaf.nu.5  y.Polit.nu, 
2 .  R  ip.  n  u .  t<5 .  Bolog.  nu .  r  5  4.Crot,nu. 
a^.Romul.nu.44.Qui3  cocludit  pco-i 
prictas  verborum,  &  mcs  tcftatoris  cr 
idcntitatQorationis^,&  quia  fcmcl  qua- 
titas  fuit  exprcfla. 

id.Hinc  infurgic  dubitatlo ,  fi  tcftator. 
millc  rcliqucritfiliabus  fuis.  An  iftud 
lega^um  intclli|ii  debcat  coUe6iuc,vcl 
(^iltributiuc,  fcilicet.  An  omncs  finial 

I  dcbcant  confequi  miUc,  vcl  quarlibct 
carum,  &  Bart.  voIuitintcUigi  dcbcrc 
diftributiuc. 

Scd  contrarium  declditlmol.  quod 
imo  collediuc accipi  dcbcat, & Kabet 
intcr  cas  locum  i.us  accrcfccndi .  ccxc. 
l.li  ira  fcriptumjff.de  Icg.  1  ,quod  Bart* 
Ijbi  cotrarmsquoqucfcntitl.  quiquar 
tani.J.fuflF.dclcg. j.hanc dicit  cfTc  com 
muncm  opinibncm  Romul.d.l.rc  cpn* 
iund1.nu.49. 

17  Sc-d  quidfi  in  cadcm  vcrborum  con- 
ceptionc  rcpctica  cffct  fumma,  puta  Ti 
cio  dccem  &  Scmpronio  dccelcgo  j  an 
tuncad  vna  dccemvcl  dena  vocaci  di- 
cancur?Rc(p.Bar.d.l.reconiunfti,^uIt 
rc  coniuiiiiftos  eflc,  itaque  ad  cadcm  dc 
ccra  vocari.Scd  contrariu  tcnct  ImoU 
d.l.fi  in  tcfto  ,  &  fequuntur  coiteralij, 
vt  teftaturRip.d.I.reconiun<fti,n.  28. 
diceiis  in  iudicando  non  cfte  tutum  ab 

^    ca  rcccdcre,&  qd"  Bar.coiter  in  hoc  re-, 
>     probatiiraflcric  ibiCrot.n.24  &indu 
bitata  dicit  Bologn.nu,7  ji.coem  dicit 
YaJ(q.dcfucccf.progrcf.$.2i^nu.  14. 

18  Aducrtc  ln,quod  prardida  qri  plurib. 
quacitas  rclinquitur  in  duieriis  oratio- 
nibus  proccdunt  planc  in  dubio,  vndc 
darius  diftingucndum  cft. 

Aut  tcftator  cxprelse  difpofuit,  quod 
ynicuiquc  dcbcatur  in  folidum  ,  &. 
(uncpuiacs  coaucoiunc ,  quod  ccflat 

coniua- 
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ctfmvin6tio  realis^ncuc  in  fpccicbus,vt 
iupra  dixi. 

•  '  Aut  vcro  non  cxprcsfit,  &  conftat 
quod  tcftator  rcliquit  candc  fummam 
pluribus  ,  tunc  cjuoquc  omncs  con 
lcntiunt^  (^uod  prunt  coniun<Si  rc, 
<juia  nihil  impcdit  cjnod  plurcs  ad  can 
dcm  fummam  tcncantur,  &  percon- 
curfum  taciant  partcs. 

Aut  \icrd  non  c6nftat,&  tucfi  pofi- 
tum  cll  rclatiuura  cadc  decem,  & ifto 
cafu  ctiain  in  diucrlis  orationibus  crit 
indudb)  coniundiorcalis^  quiacxeo 
confiatde  voluntatc  tcdatoris,  (]iu)d 
voluitvnica  dcccin  rciinqucre,  quia 
vcrbu ,  cadcni,  vcl  rclatiuum  rcfcrt  in 
{peci^  futth)  antcccddis  ,  &  quod  ia 
i/lis  tribus  calibus  Doc.coDucniut,  & 
nonconftituun;  diticrcntia  inter  fpc- 
cicm  &i  quantitatcm  tcdatur  Bulog.d. 
l.rc  coniundi,nu.  1 557. 

Auc  vcrd  non  cO:  pohtu  rclatiuum 
cademj  &  tunc  in  dubio  non  cadit  io 
tcr  eo9  rcalis  coniun6io,ut  fupra,qua 
nis  Boiog.  quoq^coittrariuin  ■  dcfcn- 
dat^num.  160. 

Qu^flio  VI. 

M«tta  ccniunRm  qux  dicatur^H.u 

(itmixta  j  Titio  &  Sempronio  lego  fun- 
dumyttu.  2 . 

Qmdft^egeturper  uetbutn  collefliuum,n.^, 
1  Varro,qux  dicatur  mixta  coniun- 
V^<Sio?Rcfp.Doft.c6munitcrcon 
ucniunt  in  fubiiantia  coniun^tionis 
mixta:  rcalis  &  vcrbalis^vt  iila  iit  qn  in 
cadcm  orationc  rcs  vnicuiquc  in  foli- 
dum  rclinquitur,  vtconcurfu  faciant 
partcs,&  mixcim  coniundi,  quosno- 
minis  &  rci  complcxus  iungic ,  tcx.I, 
triplicijft.dc  vcrb.Ug  &  quod  ira  com- 
munitcr  tranfcut  ancritRip.d  I.rccon 
iun6ti,nu,  5  ^.Bolog.nu.jo^.  Anc.  Fu  • 
me.trac.coniun.rub.coniundio.mix- 
fia,dum  dicic  communc  c(fc  opi.opor- 
t(Tc^vc  fu  mixta  coniundio^lcgaurios 


vcl  liarrcdcs  ih  cadcm  rcconcurfu  tan 
tu  faccrc  partcs.  Qi^od  gcncralitcr  dc' 
plano  proccdit,vbicunq;  datur  forma 
quodbis  funduspluribus  rclinquatur) 
in  cadcm  orationc,quia  tunc  critrca-i 
lis  &  vcrhalis coniundlio, quar  indu-. 
citur  cx  illa  rcpcritionc,  cum  rcs  Icgc-- 
turvtriquein  folidura,vt  fitcftator  dh 
xcrir,Scmpronio  hindum,cundc  fun» 
dumTiciolcgo  ;  vcl  Scmproniolcgol 
fundum,&  Titio  fimiliicr  cundc,  ouOi 
niam  concurric  vcrumquc  ,  quod  fit 
idccicasoracionis,  &  rcs  (olidavnicui- 
qucrcli<5^a,&  quodin  diftis  cxcmplis: 
omncs  conucniuntdicic  BoIogn.nu.:i 
ao7,&  nu.  j  17.  ? 

2    Scd  tTwgnus  cftx:onflidu$  Do^oru,- 
qnfcmd  tancu  fundus  fimplicicer  in- 
cadcm  oracione  pluribus  eft  rcliftus, 
uc  fi  tcftacor  dixcric,Tiiio  &  Scmpro-  i 
nio  Icgo  fundum  ?  Rcfp.Pcc.  dc  BcUa. 

'  contcndic  non  dicircSc  ucrbis  coniu 
dos  ex  co,qui  a  fimplex  cxprcsllo  fun- 
di  intcr  diucr(as  pcrlbnas  foda ,  vidcC 
contincrcdiuifioncm.vc  fundus  diui 
fus  tacitc  cis  fit  rcliftus  ,  &  proptcrca 
finc  difiundi  rc,&  coniunfti  vcrbis  ti 
cum.b.inc  fniam  in  puncto  iuris  dicit 
clTcvcriorcm  Alcx.I.pIanc,$.(i  coniun 
ccim,ff.dc  Icg.  1  .&  cfic  mcram  ucricaf 
ctm,&  communcm  {cnccniiam  plurcs 
errorcs  contincrcdicit  Zafi.ibi  &  in 
lib.  i.fingul  intcllccc.cap.  iS. 

Contrarium  tcncc  glof.  I.  fin. 
ff.  dcufufruct.  accrcfc.  circa  funda- 
mcncrm  Pccri,  anfcilicct  ha:c  vnica 
cxprcsfio  fundi  fimplicitcr  fai^ta»  in- 
ducat  diuilioncm  tacicam,concludens  "> 
quod  inducatur duplcxconccsfio  fun 
di,&  i  Jco  fiat  coninnftio  rc  &  vcrbis, , 
&  hanc  fcntcntiam  fcquitur  Bart.  & 
communitcr  Dodorcs ,  ucccftacur  in 
d.  I.rc  coniun^tilaf.  Kip.  num.54>  &. 
quod  h^c  fit  conimunis  opinio  &  om- 
nino  tcucnda  dicit  ibi  Crocnumc. 1 4« 
BoI:)gnc.nu.2 1 9.  Romul.n.  1  «i.  Alex*  * 
l,  ftipulatio  illa  ,  §.  cum  qui ,  ft'.de 

vcrb. 
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vcrb.obIig.A.rct.I.ri  diiobm,$.  i .  ff.  dc 
lcgac^  I  .Coiier  oiioque  rcccptum  dicit 
laf  dJ.planc      c6iun.dim,c6cm  di* 
cit  Fer.  Vafqui.dc  fucccfprogrcr.^.  2 1. 
na.4?.&  ^.x^.n.i  5.  &  vcrioicmdicic 
Ant.Fiimc.trad.coniunft.  Rubr.  con 
niunftio  mixta,t|uar  fir,  6c  ab  hac  fcn-» 
tcntia  non  cft  rcccdcndum,quia  conn 
eludcnt  islimc  pro^atur  in  d  J.triplict^ 
licctcnim  nondubiumrit  incatt  caHit 
dimidium  fundi  dcbcri,  tamcn  Koc  ita 
dcmum  vcru  cft  fi  concurrant^lin  mi- 
nuscumvcrba  lcgati  ad  vtrunqucin 
fblidum  dirigantur,  aitcr  totum  vendi 
cabit  ranquam  fibi  in  folidum  ab  ini-^ 
tio  asfignarum,&  abfurda  cft  Zafij  fcrt 
ttfntia,  dum  fundamcnium  fua:  afler- 
tionis  facitmixtam  coniundioncm  |> 
fcnon  cfhccrcnouam  fpccicm. 
3      Quairo  vltcriuSjquid  fi  pcr  vcrbum 
colIc6tiuum  tcftator  lcgaucrit ,  diccft- 
do,!cgo  domum  filijs  mcis,  vcl  fundu 
feruis  Titij,numquid  inducatur  mixta 
coniundio  rcalis  &  vcrbalis?  Rcfpon, 
quod  fic,vcrbis  cnim  couiundti  funt , 
quia  vocantur  pcr  vcrbum  collc<5tiuu,- 
rc  coniundi,  quia  vocatur  ad  candcm 
rcm,vndcfucccditrcg.d.  1.  triplici,qd 
complcxus  rci ,  &nominis  coniuogic 
cos.itatcnctBar.d.l.rcconiundi  ,  & 
fcquuntur  communitcr  Dodorcs,  vt 
tcitotur  Bolog.ibinu.sj^. 

Qudjiio  VII. 
sy  MM^ifjy  M . 

CcfHitniffio  lcgalis  (fiu  fit. 

QVarro,  quar  dicatur  coniundio  le 
galjsPRirfp.CDniun^tio  Icgalis.di 
ciiur.qn  immcdiatc  a  lcge  &  principali 
te*  aliqui  vocantur  ad  aliquid  confc- 
qtiendum,vt  clt  in  omnibus  fucccsfio 
nibus  fiuc  a  lcgc  conccdantur  ,fiuc  a  p 
torc,fiucaftaiutis,qui  vocantur  dicun 
tor  couiundi  hac  coQiundionc  lcgali. 


tc)<.I.i..&  ibinot.  ocs  C.  qn  nonpet. 
par.vt  ttftatur  BoIognc.nu.2A|v  &  i|r: 
cum  Bar.fimpliciccr  tranfcuntI>o£.di 
cit  Romul.d.l.rc  coniuu6i:i,  q.  4. 

Qufitio    VI IL 

SVMM^VJU. 

Triplex  effcSHSConiunBionmn.nuA.  2 .  ^ . 

^inttt  conmnGoi-ptrbis  tantum  hidtcat 
locum  ius  accrefcendi,nu.^, 

Le^attmpro  dotibus  faQum  SeuCathariiut. 
fiiabus  j  fi  pna  dec  edat  antcquam  nubat, 
m  acacfcat  idifs  fororibus.  nu.  5 . 

Dlxidcconiun&ionum  fpcciebus  ^ 
nunc  dc  cH^^ctfha  coniundiotiis  ^ 

3ui cft  ius  accrcfccndi,&  non  dccrcfcc 
i  uidcamus,&  ptinumi  dd  pcrfonis  q 
habeant  ius  accrcfccdi.fiuc  inttfr quas 

1  dctur.Scirc  aut  prius  debcs>,t|> coniun 
dionum  ingcncrctriplcx  oft  <^(tdhiSv' 
Primus  cft,quod  coniunfti  facrufc  vnii' 
corpu$i&  vocanturad  vnam  p.irtcm  , 
ita  tcnct  Bar.d.l.rc  coniundi,n.  r9.& 
cft  communis  opinio  ,  vt  tcftatur  laf. 
ibi  num  roi.Rip.nu.  j^.Crot  n. 42. 
Fcrnan. Vafq.d^.a  i.nu.47. 

2  Sccunditf  cftcdus  cft,^a  Rccipro- 
ca^(t/bi^itutio  inuicc  vf  fada  fcciidum 
ordincm  coniundlionis.tc.K.l.  cob^rc- 
dJ,$.qui  difcrctas,ii.dcvulg.&  pup.ica 
Bar.  d.  loco ,  &  cu  eo  tranfcuntc6iicf 
Do6t.ut  fatctur  idcm  Vafq  ibinu.49. 

j  Tcrtius  cffcdus  cft  ius  accrcfccndi, 
dc quo  hic  agimus,Bart.d.loco,  qucm 
orancs  nullo  cxccpto  fcquuntur,vtidc 
Vafq.aflcritd.loco,n,5o.  Sunt  prartc- 
rcxalijproprijcffciftiis  cuiufquc  fpo*, 
cici,dcquibus  intra  fuo  loco. 

4  Q^arro  itaq;  primo,an  inter  coniun 
Gto s  vcrbis  tancum  habcat  locu  ius  ac<* 
crcfccndi?Rcfp.C6is  cft  rcgula,  quod 
(cinpcrhabctlocum  intcr  coniun6tot 
ucrbis  iusaccrcfccndi,qn  fint  rcdcco 
iun^ti ,  quod  £c  qn  cadcm  rcs  rclida 
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fwit  t  &  tantummodo  pcr  intc!lcdum 
cftftftafcparatio,vt<iicc(|o  ^cjiiis  por 
tionibusjfccus  ucro  fi  omnino  lit  dif- 
iudio  rcalis.,  id  qupd.&ribus  "flc  modis 
ut  in  cadcmorationcnon  dlcanturcd 
iundi  ucrbis,vtqu  rclinqimntur  fin- 
guli  fcruitam  in  gcncrc  fpccic,vcl 
^n  rcTiquit  rcm  diuifam  pcr  tcmpus,vt 
in  vfufrudu  rclido  altcrnis  annis,  na 
iftis  cafibus  fit  plcna  fcparatio  ,&  ccf- 
fat  c6niundioi;&:  funt  dii^crfa  lc^ata^ 
qiioni^m  adpcrficicnda  coniunftionc 
Ucrbalcrft  cft  nctcflarium  i'Q>  cadc  rcs 
t-clinmiatur  vnica  adualitcr,&  fcpara- 
ta  pouca  pcr  intcllcdii,  ita  tradit  Bar. 
d.Lrc  coniudi,&  cft  cois  opi.  vt  tcftac 
IbMaf.Balbg.n»  z  j  ^.vcrffcd  licet,Fcr, 
Vafqui  .dc  fucccf.progrof    x  j  .n.  1  '& 
feq.&  qtrod  dmncs  conucniunt  didt 
Gbrraf-I.tcft^,num.  I5*C.  dcimpub. 
'  Infcrtur  cx  prardidisad  pra£bcabilc 
&  quotidianum  cafum,ponc  cnim  tc- 
ilator  dixit,Titix,Caiharina?,  &  Scm- 
proni«  filiabus  mcis  rclinquo  pro  do 
t'^iis  niillc pro -qualiUct  carum,pcr q 
TCtba  vnicuiquctn  folidummillo  dc*- 
^cntur  :  dubitatur  modo ,  vtrum  vna 
■pirarmtJHcntc  antcquam  nubat,ali  js  fp 
roribusaccrcfcat  cius  dos,an  vcro  rc- 
maneat  pcncs  gtauatum,&  vidctur 
■accrefccrccum  vcrbis  fint  coniuncfkac 
'trijjlici  cbiiiuftdioncpcr  idcntitaicm 
"fcilitct  oilationij,cdpulam  ndmoa 
•cdllcftiuimi.Scd  Bar.  contrarium  dc- 
*tcrminat,l  huiufmodi,$.quibas,  fi.  dc 
Icg3t.i.&  quodabhacdccifionc  ,  & 
do(5trina  Bar.  nullus  difcrcpat  attefta- 
tur  laf.  d.  l.  rc  coniundi,  &  coem  ibi 
dicit  Rip.n.70.Bolog.n.  2  j^.Romu. 
n.92.Cbmmuhcm  qaoqucnouisfimc 
aflcrii  Fcr.  Vafq.  ^c  fucccf.  progrcf.  §, 
*l);n.'2.&  fcq.Ratio  cft,quia  Ircccfili^- 
fmt  CDniun6tat  ucrbis,tamcn  rc  omni 
no  funt  difiun6tae,&  vocatac  ad  rcs  di 
ucrfas ,  fccus  ucro  cft,  fi  dixiifct  millc 
xiurcos  iego  filiabus  mcis,  &  no  cflcnt 
nomitia  diftnbuciua/ca  lauUipliMU- 


ua,omnibus  cnim  millc  <tchcrerttur  di 
uidcadaintcrcas  pcr  coucurfum,& 
pffcnt  rc  &  vcrbis  couiuuda:,  &  habc- 
rct  locum  ius  accrciccndi,  ita  tra<Ut 
Bac.l.quifiliabus,i£xic  lcgatf  i.&fe^ 
quuntur  Dodorcs  cditcr  ,  vt  tcftatur 
Bolognct.d.l.rc  coniuu(^i,num.  15 

Quxfiio  IX. 

SV  MM^?J^i 

inter  re  comunQos  tantum  locum  babett 
iu  s  accrefcendi^nu .  i . 

in yfnfrH^lUfnu. 2.  anin  verbis tantvm 
conmnttn  ins  aocrejccndi  locumiMibet  m 
•pfufrHSujnu.^,  /- y  .^  .  iihA 

i<  jfift     . '.  "^ui^ 

QVacro,an  intcr  rc  coniunftos  taa 
tumlocumhabcaciius  accrefccn- 
I  di?  Refpon.rcccpta,  &  communis  cft 
fcntcntia,quod  portio  dcficicns  cx  pcr 
fona  uniuscx  coniundi-s  rct  camum), 
dcbctur  alij  iure  non  accrelccndi,  id  c 
tanquam  Jj/^  fibc;^biuftip>rclidain  fo 
lidum,&  hocclarum  cflc  pnfupponit 
Bar.cx  cojquia- vnMfquifqucyocatus  c 
in  fohduiTij&dccrcfcit  abrtrahcntibus 
iauiccm  partibiu,  &  ti  cueniat  quqd  il. 
Ic  repudiat  ,  tunc  rcmancttot^im  fibi 
rclidum  nondiminutum,vt  nihil  no- 
lii  accrcfcai:,iru<lciBttrk.  io  <rifc5^ijKR«- 
gulam  oonihtuit.quod  intcr  re  co\iA- 
^qs  locum  habct  iusnon  dccr^fccdi^ 
&  in  hoc  conucniunt  iura ,  &  Dodo- 
rcs  communiter  ,  ut  tcftaiur  Bolog. 
d.l.  rc  coniunifU  ,  nunx.,2a9.  &  fcq. 
nouisfimc  Vafqui.dc  fucccf  progrcf. 
-^2i.nunu5iJ 
a  .:j<'Et' 1k)c  quidem  proccdit  in  pfo- 
iprictatc ,  &  plcno  dominio  ,  fcd  qutd 
Inlcgato vfusfrudus  ?  Rcfpon.  Bar. 
tcnct  quod  in  vfufru<5lii  aiitc  emolu- 
mcntum  acquilitum  habct  locuin  ius 
non  dccrcfctndi  ,  poft  acquifitionein 
•  veco  iias  accrcfcc/idi  ^  licut  io  omoi- 

bus 
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bus  alijs  cafibusjin  quibus  virtus  co- 
iun6lionis  cxtcditnr ,  vnde  fi  duobus 
vcl  pluribus  rdinc^uatur  vfusfruftus^ 
&  vtcrcJUc  acccptct ,  &  acquirat  fuam 
partcm  ,  lU.  poftca  vnus  coru  rcpudict 
vcl  moriat  jr,vcl  alias  dcficiat  cius  por 
tiojftatim  ali j  accrcfctt,  &  cft  cois  opi. 
vttcftaturCrot.ibi  n.^-j.Bolog  d.  lo 
co^n.  2  j  2.A.nt.Gomc.varia.rcf.  Tom. 
i.c.io  nv4i .Fcr.Vifqui.d.^.i « .n.  yi. 
Ratiocft,  quia  vfijsfrudusnumquam 
pcrfeda  &plcna  fuit  fadaacquifitio, 
&  dicitur  fada  fcparatio,&  poft  acqui 
titioncm  noua  forma  acquifitiOuis, 
quicquid  dixcrit  Alcx.&  alij. 

Et  circa  hoc  oritur  pulchra  dubita- 
(tto^an  intcr  coniundos  vcrbis  tantu 
habcat  locum  ius  accrefccndi  in  yfu- 
fru6lu,  &  antiqui  intcrprctes  quidcm 
•non  habcrclocam  cxiftimarunt  fc^ 
contrarium  Doc.communitcrconclu 
dunt,vt  tcftatur  Cro.  d  l.rc  coniundli 
n.44.licctprimam  fcntcniiam  in  pun 
,d»  iuris  probabiliorcm  dicat.  . 


.  .'ifiiiaiM 


jtn  m  mixta  coniwt^ione  locum  habeat  ins 

accrefcendi,  \'^'^^ 
'<  ,  a  hiinjibi 

Y~\Varo,an  int^r  coniun£tos  rc  & 
V^vcrbi$,&fic  in  mixia  conmdio 
.nclocum  hAbcat  ius  accrcfccndi  ,vcl 
•  non  xlccrtfccndi^Rtfp  Bar.d.i.rc  con 
iundi  ,  tcnct  quod  portiodcficicns 
•intcr  mixtim  conlimdosdubctur.iltc 
.ti;(5c<qniunttislurcnoivdccrcfccndi, 
8c  hxccftomnium  irrcfragabilis  fe% 
-t&ia,vttcftaturjbi  Ripan.T^.fldog.  ; 
n»J4<  Romui.n.95  .idcafltritAnt.ini 
-inc.trac.dcconiijd.rub.dciurcatcrcr. 
vcl  non  dccrcf.cx  coniunfV.mixta  ,  & 
ocs  admittcrchocdtcitCorraf.d.  l.  cx 
I  teftamcnto,nu.  r  6.  licctillc  contr4ri.u 
'fcntiat.  Fcmand.  Vifqaii  dc  fucccf. 


ifsISententlarum 

progrcf  d.  $.1  i.n.  58.  Ratio  cft ,  quia 
fiiciant  fibi  partcs  pcr  concurfum. 

QuAHio  X/. 

jln  mte}(  dfuinilos  ins  acaefcendt  loeum  b4 
heaf^j'.m  /  .  1 

QVxro  prarterca,at)  intcr  omQioo 
difiundos  habcat  locum  ius  act 
crcfccndiBRofp.Diftingucndum  cft  in 
tcr  lcgatarios  &  harrcdcs ,  primo  cafu 
non  habei  locum  ius  ncquc  accrcfccn 
di,ncquc  dccrcfccndi,fcd  por  ao  dcftr 
cicns  manct  pcncs  h«rcdcm  yfl|gTa\|| 
tum.Sccundo  cafu,inter;bircdcspagt 
norum  pcnitu&diliunAos  pcr  tcftaif 
r^mlocu$cftii?riaccrcfccnd>  .  iu  tcy 
hctUar.d.l.rc  coniun<fci,&  fcquuntuf  ^ 
communitcrDod.vt  icftatur  ibi  Bo- 
Jogn.n  ?42.&nu.24S  Qoraci.n.  17. 
&  quod  hxc  r«  apcrtA ,  8« ;  <oramupi^ 
omuiuihac  rc,  rcroluiioditit^nt.Fii 
rac.d.tra<a  coniund.cubr.de  didu^is 
omniiio.Rjtio  cft.tie  icftaior  dcccdat 
pro  partctcftitus,pro  paxt?  «jtcftatUjS 
&  dchacrationc  conucniunt  omncs« 
ui  firmat  idcm  Fuinc.d,rubr.n.  2.  hoc 
tamcn  noi.^.iium,quod  ipt^ircft  Quo^d 
iiiErcdc$,vti:um  coniuudim  vcllcpaf* 
liimfcripci  'unt.nafi  ex  vnAparfCCotv- 
currat  conjiiftii",  .iliquo  moilo.ci  pars 
dtfixiens4C».ici.iL,liii  omn.  A^po 
difiund»,omnibus  accrcfcit.tcxJ.har- 
rcdcs,^t.do  harrcd.inftit.  &fcquuntur 
coitcr  Ooc  Goinc.d.c.io.n.3  3 .&  fcq. 

[-Qpi^to  XI/. 

^nmructe/Juum  u  du:  ,-»dfmjtU' 
tm  tvafilca  ins  acirejLcndiM^inguiturmt. 

In  ftnj^niariJu/Cie/forcreienta  op.mone,quod 
won  tranjeat ,an  fdtcm  uend.torcogaturci 
^tiiituw.dniif^^uitur  nu.  5  ,<T  fcq. 

luxta 
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IVxtaprardiftaoccurrit  cafus  quoti- 
dianus.-Nunquid  ius  accrcfccndi  tra 
fcat  in  fucccflorcm  vnincrfalem  vclfin 
I  gularcm  ?  Rcfpon.  In  fucccflbrcvni- 
ucrfali  diftingucndum  cft  :aur  cnim  lo 
quimur  in  jpprictatc  &  indiftinfteius 
accrcfccndi  ad  hjrcdcs  vniucrfalcs  traf 
mittitur,ita  tenet  Bar.d.l.rc  coniundi 
&  fcquutur  Doc.coiterjVt  tcftatur  ibi 
Bolog. nu. 2 y  2 .Gomc.d.c.  i  o.  nu.j 5, 
3  Quod  proccdit  ctia  quod  inftitutus 
1  rc  ccrra  cflct  ille  cui  accrefcit ,  cx  quo 
enim  illi  potcft  accrcfccrc ,  hoc  ius  ac- 
crcfccdi  tranfmittitur,dumodo  accre- 
fcac  fiidtaacquifitionc,  vcl  dcccdat  in- 
tra  tcmpus  quo  potcft  trafmittcre.  ita 
tenct  Bar.l.cx  fa£to,fF.dc  hzrc.inftitu. 
&  {cquumurDoc.c6itcr,vtattcftatur 
Bolog.d.l.reconiunfti,  nu.  2  5  5. 
5  Aut  loquimur dcvfufruftu,& tunc 
ius  accrelcendi  non  tranfit  in  fucccflb 
rcm  vnjucrfalc.ita  tcnet  Bar.dJ.rccon 
iundi,&  fcquuntur  Doc.coitcrvi  aflc 
rit  Bolog.ibi  n.  2  5  2  quoniam  vfusfru 
dus  nunquam  tranfit  in  aliqucm  fuc- 
•ccflbrcm,  crgo  necius  accrcfccndi. 
^  Sccundo  cafu  quo  ad  fingularcm  fuc 
ccflbrem:  Articulus  iftecft  valdediffi- 
cUiSjin  quo  duar  funt  con^ rari^  fcntcn 
tisr.  Prima  cft,  ij>  ius  accrcfccndi  tran 
feat  in  fingularcm  fucccflbrcm.vt  fi  il- 
lc,cui  accrcfcit ,  prius  vcndidiflct  por- 
tioncm  fuam  h^rcditatis.ita  tenet  Bar. 
d.I.rc  coniundi,  qucm  fcribcntiura 
nonnulli  fcquuniur,  &  hanc  dicit  cflc 
cocm  fcntcntiam,licet  contrariam  fc- 
quatur  Dcc.I.vnicajhu.8.in  led.  i .  C. 
quando  non  pcicn.part .  idcm  aflcrit 
Corraf.  ipfc  quoqj  cotrariara  fcqucns 
•d.l.tcftamcnto,nu.i9.&  dicitRomuI: 
d.l.re  coniundi,  ha:c  opinio  habcat 
atquitatcm  :  Ratio  cft ,  quia  poriio  ac- 
crcfcit  portioni,&  cmptor  diciturpe- 
ncs  fc  habcrcportioncm  cmptam. 

Scunda  contraria  opinio  eft  ,  quod 
imd  non  tranfeat ,  &  eam  tcnct  Petr. 
&  hanc  dicit  cflc  magis  cocqi  laf.  d.  L 


rc  coniunfti,nu.i2  5.Crot.nu.44.Ri- 
panu.po.Polit.  nu.45.  magiscocmdi 
cit  BoIog.nH.2  67.&  rcceptiorcm  Alc. 
nu.zo.Romul.nu.i  i  i.hancetiam  vti 
magis  cocm  fcquitur  Anto.Gomc.  va 
riar.refolu.  Tom.i.  c.io.  num.44.  Sc- 
£ma,Soarczaddit.nu. i^.Sapia  I.  i.C. 
quiadmitti,  num.2  I  Eandcmnonfo- 
lum  magis  communem,  ac  ncn  folum 
ctiam  vcriorcm ,  fcd  &  perCpicuam  af- 
firmat  nouisfimc  Vafq.lib.  3 .dc  fucccf 
fio.progrcf  d.$.2  i.nu.fS^.vcrf  dcniq;. 

Aducrtc,  djfficultas  totius  quf  ftio-  > 
nis  rcducitur  ad  vnum  dubiiim:An  h^ 
rcde  vcndcntc  ha?rcditarem,vcl  donan 
tc,dicatur  is  pcnes  (e  haberc  ius  vniucr 
falc  hitrcditatis  ,  vcl  potius  videatur 
tranfmififlc  illud  ad  emptorcm  ,  cum 
portio  dcbcat  accrefccrcilli,  qui  habet 
portioncm  harrcditariam  ,  &  quidcm 
magis  cft,apud  harredcm  vniucrfalcm 
cxiftere,  qui  adhuc  verc  eft  ha:rcs,  ncc 
pcr  vcnditiouc  dcfinit  cflc  ha:rcs,  cum 
apud  cum  fint  aflioncs, &  posfit  con- 
ucniri,  &  cmpior  no  habct  rcs  tanqui 
harreditarias  ,  fcd  folu  lanqua  empcas. 
Vncic vcrior  cft  hic  fcntcntia,  qubd 
imb  ius  accrcfccndi  no  iranlcat  in  cm 
ptorcm  ,  fcd  portio  accrcfcai  vcdiiori, 
5  ScddifficuItasfolacft,an  vcnditor 
iurcvcndttjonis  tcncatur  rcftitucrc? 
Rcfpondetur  .  Sunt  qui  cxiftimant 
communem  intclligcndam  tHc,vtius. 
accrcfccdi  rcfcructur  hercdi  ipfo  iurc, 
vcrum  qub  ad  cftcdus  lcqucndam  opi 
nioncm  Bar.vidclicctqubdlicct  hjrcs 
ius  accrcfccndi  habcat  :  tamcn  omnc 
quod  fcquitur  pcr  illud  ius  tcncatur 
rcftitucre.  Scd  provcritatcdiftingucn 
dumcft:Aut  cnim  conftat  ab  mitio 
cxprcfsc  a^um  cflc  inicr  cn.ptorcm  & 
vcnditorem  ,  vt  portio  dcficicns  accrc- 
fccrct  cmptort ,  &  tunc  nullum  eft  du- 
bium  quin  accrcfcat.  tcx.  I.: .  ft.dchx- 
rcd.&  ad.vcnd.  idcm  t\ ex  conieduris 
apparcat,vt  quia  qualicas  prctii  hoc  de 
mooftrat , 

Aut 
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Aut  non  conftat,&  fumns  in  dubio 
tunc  oinnino  portio  dcbct  accrcfccrc 
vcnditori,  &  non  vidctur  vcndxtiim  il 
lud  ius,  ctiamfi  dicctur  cnm  omnibus 
iuribus  &  pcrtincntijs,fummis,  & ac- 
ccsfionibus.quiaintclligitur  dc  rcbus 
ipfis  &  adionibus  vcnditi,  non  dc  c6- 
pctituris  pcr  ius  accrcfccndi,  nifi  clau 
fula  cflct  lata  &  ampla  cum  omnibus 
accclforijs  quomodolibct  pcrtincnti- 
bus  ad  portione  vcdita,vcl  cius  occafio 
nc,ita  dcclarat  Bolog.d.Ioco,nu.a5y. 

Prjdifta  proccdunt in  rcditatc,fcd 
quid  in  legato,nuquid  iusaccrcfccndi 
kgatarijtranfibit  infingulare  fucccf- 
forcm?Rcfp.quodfic.itatcnctBar.d.l. 
rc  coniundi,&  fcquuntur  Doc.coitcr 
VI  tcftat  ibi  Bolog.nu.ad^i.&  c6cm,in 
quacumBar.tanquadcrcapcrta  lim 
plicitcr  tranfcunt  cartcri  dicit  Vafq.d. 
^.21  .n.72.quamuis  ipfc  contraria  par 
tcm  dcfcndcrc  conctur.Ratio  cft,quia 
Jlcgaiarius  vcndcndo  lcgatu  transfcrt 
omne  ius  quod  habct,  &  in  co  non  rc 
pcriturius  vniucrfalc,  ncqucaliud  ius 
Icparatum  a  rcbus» 

Qusflio    XII L 

'^ninter commCios  fit  bcusfralatiotUy  di- 
fiitigmtur  nu.  i  .an  fint  coniwMi  retantum 
•ptrbis  uel  mixtim.nu.  2 . 5  .€5r  4. 

£1  fipernomencoUe^iuuTu  uocatur^  dcclara 
tur  nu.  5 . 

LimitdturprsdiSa,  ftex  conieRurata  mcnte 
tejlatoris  .ippareat  onnes  &d  yirilem  portf 
ucm  nocari,nu.6, 

Quidfi  loncurrantconiunCli  per  diueifas  fpC' 
cks,nu.j.  difimguHntur  cafuset  diclaratur 

Dldum  cft  dc  fpccicbus  coniudio- 
num,&  quomodo  conftituantur, 
&  in tcr  fc  diftinguantur,itcm,  quibus 
compctat  ius  accrcfccndi  vdnon  dc- 
crcfccndi,fed  vidcndum  quoquc  qui» 
ordo  fcructur,&  qui  prxfcrantur. 
X    Qujcro  itaqi  An  intcr  coniundos  lit 


locus  prxlationi.qn  plurcs  in  locum 
vnius  portionis  deficicntis  coniundH 
concurrunt,&  an  vnus  coniundus'cx- 
cludatalium  ,  an  fimul  admittantur? 
Rcfp.in  huius  quarftionis  rcfolutionc 
duaiinfpcdioncs  confiderandx  funt, 
vna,  quandoomncs  funt  coniundi 
cadcmfpccic:altcra,  quando  diucrfij. 

2  Circa  primam,aut  funt  coniunfti  rc 
tantuin,&intcrcos  nuUa  habcturpr^ 
latio,fcd  omnes  admittutur  in  iurc  ac 
crcfccndi,fiucvnicuiquc  rcsin  folidu 
rclida  fit,fiuc  vni  pars  altcri  toium. 
itatradit  Bar.d.l.rc  coniudi,  &ab  co 
ncmo  rcccdit.vt  tcftat  P jlit.ibi  n.  6r, 

5    Aut  funtvcrbis  tantu  comundi ,  & 
tiic  fi  vocati  funt  coniunftionc  fingu- 
lari,fiuc  omncs  funt  vocati  in  cadc  or* 
tioncfinccopula,fiuccum  copula,  fi- 
uc  cum  diAionc(cum)non  cft  locus  p 
lationi,&  nullus  cxcludit  alium  ciufdc 
(pccici  coniundionis,quia  pari  coniii 
6tionc  coniunguntur.ita  tcnct  Bar.d. 
1. rc  coniun6:ij  &  hoc  diflum  commu- 
nitcr  approbaium  clfc dicit  ibi  Bolog. 
nu.27o.Polit.nu.5i'Roniul.  nu.  129. 
Anto.  rumc.tradt.coniunft.  Rub.  dc 
prarlat.intcr  coniundos,  diccns  quod 
Itt  conftans,&  ncinini  dubia  hac  in  re 
fcntcntia  Sin  ucro  funt  coniundi  pcr 
nomcn  collc£liuum,&aliqui  pcrcopu 
lan^vt  Titius  in  dimidia,  fratris  mcifi 
lij  in  alia  harrcdcs  funto ,  tunc  fi  unus 
cx  coniundis  collc^iucpratmoriatur, 
ucl  rcpudictporiionc,coniuncti  pcol 
lcftiuum  prjfcruntur  pcr  copulam  vo 
caiis.quouia  maiorconiundio  illacft 
qup  pcr  collcdliuu  indiicitur.ita  tradit 
idcinBar.&  fwquuniur  coitcrDoc.af 
ftfit  Pcht.ibi  nu.6 1  .Bolog.  licct  cotra 
riuintcncat  n.2  74.&  cj»  hatc  fnia  Bar. 
aboibus  indiffcrcntcr  rccipitur  dicit 
ibi  Crot.Rip.Alciat.&  Roinul.  ibi  nu. 
I  ap.qui  tfi  in  pun<5^o  iuris  quoquc  no 
vcra  cflc  cxiftimat^qd"  &  raihi  videtur, 
quia  iura  folummocio  pra:lationc  copc 
tcrc  volunt  coniundorc&  ycrbis 

lica 
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licct  uenim  fit  pcr  collcfttuiim  nomc 
plurcs  vnum  corpns  ccnfcrirtn  non  cf 
ficit  illos  magis  coniunftos.  Si  igitur 
Titius  quicoprchcfus  cft  .n  Icgato  rc, 
Sc  vcrbis  coniiifhis  c  cu  hjrcdibus^quo 
modo  ifti  magis  potcrint  cfTc  colligati, 
cu  nuUa  fit  fortiorconiuftio  q[  mixta? 
|.  Aut  vcro  fimt  mixtimomncs  conifi 
ifti  ci  cuius  portio  vacat,&  fimilitcr  om 
ncs  admitmntur  arqualitcr ,  nifi  vnns 
fit  vocatus  pcr  copula,  alius  pcr  nomc 
coIlcftiuum,vt  iam  di(5tu  cft,  cjuod  vi- 
dcntur  Dodl.  coitcr  fcqui  fimplicitcr 
tranfcuntcs,  vtDoc.alkgati  probant. 

Aducrtciuxta  hoc  ct  qnod  dixi  voca 
tospcrnomcn  coHcftiuum  vnu  quid- 
damcorpus  intcrfc  induccrc  ,  &ad 
vnam  partcm  vocari ,  id  quidcm  non 
proccdcrc,qii  cum  collcdiuo  cft  nome 
diftributiuum,quia  fcmpcr  vocaturin 
virilcs^cum  pcrindc  fit  ac  fi  omnes  cC~ 
sct  fpccialitcr  nominati.  ita tradit  Bar. 
d.I.rc  coniunfti,n.29.&  fcquunt  Doc. 
communitcr  vttcftaf  Bolog.nu.277. 

Idcm  dic,fi  cx  conicdurata  mcntctc 
ftatoris  apparcat  omncs  ad  virilcpor- 
tioncm  vocari,vtquia  di6^um  crat  pcr 
tcftatorcm.vt  bona  rcmancrct  in  fami 
lu  fi?mper,&  cxtra  familia  alicnari  non 

{)ofl'cnt.tcx.l.Lucius.  §.  Lucius,  ff.  dc 
cg.2.&  tenct  Bar.  d.l.rcconiunfti,  & 
/cquutur  omncs  ut  alfcrit  Romul.  ibi 
n.  1  j 3 .quainuis quidam  impugnent. 

Circafccundam  in(pcdioncm,qn.n 
concurrunt  plurcs  coniundi  pcr  di- 
ucrfas  fpccics  advnius  portioncm  va 
cantcm,confidcrandifunt  duocafus  , 
primus,an  coniuodli  rc  tm  prarfcranC 
coniundis  vcrbis  tm,an  contra,an  for 
teparitcradmittantur  ?  Vtfi  teftator 
inftituatTitiu&Sriuha;redcs  /PfQua 
libuspartibus ,  poftca  in  alia  claulula 
fim^licitcrCaiu,  &vnus  ex  primis  rc- 
pudiat;  Qua  in  rc  trcs  diucrfac  rcperiu 
tur  fnIa;.Prima  cft  ,  qd"  re  coniunftus 
tffl  prarfcratur  vcrbis  coniunao  rm. 
Scd  ab  omnibus  ferc  cxplofa  cft  ^  n 


omnes  moxalIcj![andr,  nouisfimctn  vc 
riorcm  dicit  BoIog.&  vcrisfima  aufiis 
diccrc  Vafq.de  fuccef.prog.^.io.n.  S  6. 
vfq;ad  p:.ad  fi.Sccunda  ert,cj>coniun 
ctus  verbis  pr^fertur  coniundo  rc  tm, 
quam  tcnuiiHug.&  Petr.  Cocm  dicit 
lafd.I.rc  coniundi,n.46.&nu.  14?, 
Rip.n.  1 1 4.&  rcccptiorcm  dicit  Polif. 

n.sj.Crot.n.^^^.Vexut.col.i.cocnl 
drcitBoIog.n.282.Romu.n.95.  diccj 
hodicmagis  reccptam  fiuam  HugoI.& 
n.i  j^.idcmq^aflcrit  Alcia. Zafffing» 
intcllca.c.i  8.  Alciar.  Iib.5.c.7.parad. 
magis.  c6cm&  vcriorccontedit  Ant, 
Fumc.d.tract.coniunct.  rtibr.  deprjU 
vcrfaliacondufio^Anto.Gomcz.  var. 
refoI.Tom.  i  .cap,  i o  nu. ^ 2 .laf. §.C\cz 
dcm,inftit.devfnfr.Mouenturomnc$  ' 
pcr  tcx.d.l.re coniunfti ,  cxiftimantcfe 
nuc  magis  acccdere  &  coucnirc  tcxtui. 

Tcrtia  fiua  cft,quod  naitcrprcfcrfi 
tur,(ed  fimul  admittantur.quam  tcnet 
A20  &fcquitur  Acair.d.I.reconiudi, 
quam  maeis  c5cm  dicit  ibi  Pct.dc  Bel. 
4.coI.in  fT.Cror.n.47.  &  hodic  magii 
cocm  dicit  ibi  B  iIog.n.i^o.Romu.n. 
Ijtf.verfi.tcncndotii,c6cmdicit  Ang. 
Arct.^.fi  cadcm  res,&  ibi  Chrift.  Por. 
inftit.dcvfnfr.  &crebrius  piobari  ait 
Paul.dc  Caftr.l.Maruio.ff.dcIcg.2.  & 
ccrtc  magis  cocm  dicit  Ant.Gomc.  d. 
Ioco,&  tcncndam  moucniurDoc.pcr 
tcx.I.fi  ita  quis  ha:rcdes,ff.dc  harred.in 
ftit.ium  ct  quod  priuilcgium  prarlatio 
nis  (blum  compctit  utroq;  modo  con 
iundo,  &  fichabcntur  duo  uincula. 
Quiddiccndum,Doc.in  hoc  articulo 
fucrunt  fcmpcr ancipitcs  pp  icxtuum 
contrarictatem,fcd  Hugol.  fiiia  hodic 
ab  oibus  reccntioribus  rccipitur,  Bar. 
tamcn  opinio  xqua  &  ration.ilnlis  ex 
co,quia  fundamcnta ab  utraq;  p.Trte ri 
dcntur cffc  arqualircr vrgcntia,  talitcr 
quodnonpot  dcmonltrari  pr^latio, 
ideoq;  pra:ferenda  cft,  ct  cx  mentctc- 
ftatoris  ,  qnia  in  cffcctu  cx  uoluntate 
dcfuncti  vtcrq;  habct  jqualcs  partcs  iti 

hgrc- 
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hzrcditatc  iurc  inftitutionis^ergo  ca- 
dcm  rationc  &  voluntatc  uidctur  ha- 
bcrc  cafdc  partcs  in  partc  defccta  vir- 
tutc  iuris  accrcfccndi^cum  lcgc  non  re 
periatur  cj>  vnus  altcri  pracferatur. 
5.  Aut  ucroconcurruntad  portionem 
yacantcnirc&  ucrbis  fimulconiuncti 
&  ita  mixtim  ,  cum  vno  modo  rc  aut 
vcrbis  coniuncto,&  ifto  cafuprjfcrun 
turqui  mixtimconiunctifunt,  Bar.d. 
]«rc  coniunctij&  fcquunturDoct.com 
jnunitcrut  tcftaturibiBologn.n.  ^7. 
Anton.Gomcz.varia.rcfbl.  Tom.i.c. 
lo.nu.^  I  .ct  quod  harc  fit  communis^ 
ctnonambigua  concIuHo  dicit  Ant. 
tumc.tract.coniunct.rub.  dc  praclatio 
ne  inter  coniunctos^nu.^. 
S  Pra:dicta  tn  dccljra,ut  non  proccdat 
qnin  mixta  coniunctione  quidamvo 
cati  funt  pcr  nomcn  collcctiuum ,  vi  fi 
tcftator  vocauii  Titium  ct  eius  fiUos  , 
vcl  altcrius.quo  cafu  Titius  in  vna  di- 
midia  &  (ilij  in  alia  inftituti  videntur, 
licct.n.ocs  rc&vcrbis  coniun(^i  funt; 
tn  filij  &  hgrecics  (imul  vocati  sutmaio 
tc  coniuudione  coniundi^qd*  collcdi 
uo  modovocati  funt,ita  tcncrBar.jd.l. 
reconiundi^n.jo.&Doc.fimilitcr  tra 
feunt  vt  dicit  Bolog.  de  quo  tn  s  dixi. 

Quxpo  XI Ul. 

Jln  fnhf{'n4tHs  excludat  coniun6lum. 

IVxta  prjcdida  non  incommodcquf 
ritur  ,  fi  coniundus  cx  quaciinquc 
Jpccicconcurrat  cu  fubftitutis  exprcf- 
K',an  fiibftrtutusexcludat  coniundu, 
&  confcqucntcr  impcdiat  ius  accrcfcc 
di?lUfp.Dixi  s.$.fubftiiutio,q.  1  j, 

Quxjlio  XV. 

QuMdolocum  habeat  velceffetius  accrefien 

di-,nu,\.&  a. 
£i  cohxres  inflitutus  pupillo  pupilLa-iterfufMb 

Siitutns  &  pupitlks  decejjeritt  an  admata- 

tUYfubflitutus/iu.i. 

jln  in  donatme  imperiali  habeat  locum pqfi 


iut  acquifitumtnu»^. 
2n  filio  teflatoris  decedentis  ante\adita  hfre^ 
ditatem  non  habet  locum  ius  acrefcedi,n.  $ . 
\1  Ideamusqn  &  quibus  catibus  locu 
'  habeatjvel  ccflet  ius  accrcfccdi.  Et 

1  quidem  certa  cft,& vulgatacondufio^ 
vt  inter  coniundos ,  vcTre,  vcl  vcrbis, 
vcldenique  mixtimpars  deficiens  dc. 
beatur  coniunftio  iurc  accrcfccndi  in 
terverbis  coniudos:intcr  cgterosvcro 
iure  non  dccrefccdi,vt  patet  cx  s  di^s. 

2  Etharcconclufto  quide  vcracft,  &  jP 
cedit  qn  portio  coniundi  dcBcit  ancc 
acquintionem,fccus  vero  fi  portio  iam 
fuit  agnita  &  acquifita ,  namq;  tunc  Ci 
dcficiat,n6  accrcfcit  coniunft  j,(cd  ad 
harrcdcsacquircntis  tranfinittitur.  ita 
tcnet  Bar.vbi  fupra&fcquuturcoitcr 
Doc. dixi  fupra  Quod  intcllioiturin 
proprictatc  .  Sed  quid  in  vfufrudu? 
kclp.Sccus  eft,iu  tradit  Bar.d.loco,& 
communiter  Doc.probant,vt  tcftatur 
Vafq  d.^.i  ?.n.z  s.^8.ver.crgo.&  54« 

5  Q^id  aut  (i  coharres  infticutuspupil 
lo  pupillaritcreft  fiibftitutus,& pupil 
lus|adiucrit&  dcccflcrit,numquid  lub 
ftitutus  admittatur  iurc  accrcfcendif 
Rcfpond,  quod  fic ,  idq;  virtutc  vnio- 
nis,qua  concurrit  fubftitutio  cum  c6- 
iundioncjita  tcnctBart.  d.I.  rc  coniu 
6ti,  &  fcquuntur  onines,  vt  tcftatur 
Romul  ibi  nu.z  ^4. 

4  Aducrtc  itcm,quod  pra:di<fta  non  ha 
bcntlocum  ctiamin  impcriali  dona- 
tionc,  itcm  inalio  rcgc,  vclprincipc, 
qui  non  rccognofcit  fuperiorcm,nam- 
quc  habct  locum  ius  accrcfccndi  poft 
iusqujfitum,fi  poftca  rcpudiatur.tex, 
cftl.vnica,  C.  fi  impcr.  libcrt.  ibi  not, 
Bar.&  c6itcr  Doc.&  tcftatur  Anton. 
Gomcz.variar.  rcfol.  Tom.  i  .cap.  10. 
n.2.& quodiftaconclufio  nonhabet 
difHcuItatcm  in  donatiune  mcradicit 
BoIog.d.l.rcconiundi,nu.^40.&  fcq, 
quamuis  diibiiim  fit,ii  donatio  fafta  fit 
fecundumnaturaoifcudulcm,  dcquo 
dixi  infra  q.  5  2. 

Nota 


LIber.§.Ius  accrercendl. 

^  Nota  quoquCjlicct  ante  acquifitione 
portio  dcficiens  accrefcat  coha:rcdi,tn 
Iioc  non  proccdit  in  filio  tcftatoris  ,  is 
«nim  licet  dcceflcrit  antcaditamharrc- 
ditatcm,tamcn  portioncm  fuam  ad  hg 
rcdes  tranfinittit,  ncc  accrcfcit  coharrc 
di.Communcm  dicit  Rip.I.  i  .nu.  1 66, 
Cdcvulg. 
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Qfaslio  XV/. 

Js  Honfacit  partntttijui  non  admittitut  adpar 

ttm.nu.  i  .declaratur  nu.  i.& 
Qmd  fiportio  defiaat  propter  propriam  cul- 

pam,&  deliClum  haredii.mt,^. 
Qujd  m  porttone  ejua  deficit^  quia  pro  non  fcri 

ptahubetur.nu  3.9.itetncaduca.  num.io. 

^el  quaft  caduca.nu,  1 1 . 

t  A  LiacfVconclufio,qn"portio  dcfi- 
cit  rcfpcftu  legatarij,  vt  fi  talis  (it 
non  admittitur  ad  partcm ,  naqjtuc 
ct  non  facit  pariem  ,  idcoq;  locQ  habet 
ius  accrcfccndi.tex  I  hmoi.f  fi  Titius. 
ff.delcgat.! .  &  hocprcccdit  qn  inillo 

a  modoadmiititurnccadmitti  fpcratur. 
Sccus  fi  ad  partc  quouis  modo  ctia  dc 
arquitatcadinitri  fpcratur,naq;  tucpar 
tcfacit,i.rcddit  fiium  collcgatariu  par- 
ticularcm  ,  &impeditius  accrcfccndi, 
Vtfitcftator  lcgat  rcmTitio&  fcruo 
tcftatons,  licct  cnim  in  pcrfonam  fcr- 
ui  Icgatum  non  valcat:  tamcn  ipfcfacit 

!»artcm,&  impcdit  ius  accrcfccndi,  g.a 
egatum  in  perfona  fi.rui cfl  v.ilidu  (al- 
tcm  coufidcrata  arquitatc,  fccundum 
^uamhxrcs  iplius  legatura  prarftarctc 
nctur,  licctdc  rigorcadio  non  dctur. 
ita  tenctBar.d.l.planc.^.coniundim^ 
&  fcquuntur  Dodi.  coitcr  ,  vt  tcftatur 
Crot.d.I.re  coniun&i.nu.6p. 
^  Dcclara  itcm  hanc  conclufionem  no 
procedcre ,  qn  icftaror  reliquit  eadcm 
rcmh2redi,&  Titiolcgatario,  namq; 
tunc  licct  ha;rcs  ab  initio  faciat  partc  , 
ta  portio  no  accrcfirit  Icgacario.  Quod 
intclligc^  qa  ciTcnt  coniunfU  verbis  ti: 


tum,<ta  quod  tcftatorpartcs  afsignar* 
fct,  naquc  tunc  legatarius  tantum  par- 
tem  fuam  capcrct,aiiam  pit  harrcs  rcti 
ncre,  fccus  fi  rc  vcl  mixtim  cffcnt  con- 
iundi  ita  tradit  Bar.d.l  planc.^.fi  duo- 
bus.ff.dclcg.i.  &  (rafcimtomnes  cunt 
Bar.vtdicic  ibi  Raph.  Cuma.  licct  ipfe 
rcprobct,&  cp  nemo  contradicat  cxcc- 
pto  Cuma.dicic  Crot.  d.I.rc  coniudi, 
nu.70.  itaquedurum  cfTct  iniudicado 
contra  ftimulum  calcitrare. 

Qiiacro  iicm,t|.d  fi  portio  dcficiatpp 
cu'pa  &  piopriu  dchdu  harrcdis,  nun- 
<j.dhabcbit  locu  ius  accrefccndi?Rcfp, 
cj>  non,  fird  facitpartcm,i.impcdit  iu$ 
accrefccndi ,  &  portio  cius  applicatuf 
fifco  non  cohxrcdi.iext.I.fi  Titio, la  /. 
ft.de  lcg. 2  &  ibi  no.gl.&  Do(ft.c6iter  , 
vt  icltatur  Ani  Gomcz.d.c.  lo.nu.jo. 
plurcsdccoi  tcftantcs  adducit  Soarez 
Thcfau.rccept.fcnclit.A.  nu.i(5.  facit 
quod  qii  harrtditas  aufcrtur  ab  h^rcdc 
tanquam  indigno.pp  dchdum  &  cuU 
pam  ciws,  fcmpcrapplicaturfifco,  non 
vcrd  cohjcrcdibuSji Jcm  trgo  in  parte. 
ita no.cl.I.harrcditas.C.  dchis  quib.  vt 
indig.ibihancdicit  cominuncm  opin, 
Lif.idcm  aflcniGonicz  d.loco.nu.50. 
&  dixi  fupra  §  inftitutio. 

Infertur  ex  hoc ,  ii  quis  cx  harredibu» 
non  vindicauit  nctc  dtfund^i,ciuspor 
tioncmapplicari  fifco,non  vcro  accrc- 
fccrc  cius  harrcdibus.tcxt.cft  I.j.  &  cot, 
tit.C.dc  his  quib.vt  indig. 
Infcrcuritem.quod  fi  ortarfint  inimi 
citia:  intcr  dcfun<ftu ,  &  hacrcdc  in  vita 
vcl  poft  moric,quo  cafu  cfhcicur  indi- 
gnus,porcio  cius  applicaturfifiro  &  no 
cohxrcdi  pcr  ius  accrefccndi.tcx.l.indi 
gnu.tf.dchisquib.  vc  indig.  &  ibi  not. 
gl.  &  fcquuntur  coiccr Dod.  vc  aflcrit 
Gomcz.d.  loco  nu.50.vcrf.  2 . 

Infcrcur  ccrcio ,  qd"  fi  quis  cx  hxrcdi- 
bus  tacicam  fidcltccric  dc  rcftitucndo 
filio  fpario,ilIa  portio  appUcatur  fifco, 
&  nan  c-ohxrcdibus.tcxt.I.i.fT.  deiure 
fifci.,fccus  vcro  cftj  qii  palam  rdinqui- 

A  a  tur 


370  MlchaeKsCrarsISentenciarum 


tur  fpuriojid  cohfrc<Jibu  s  accrcrcit.it» 
tcnct  Bar.l.fin.C.d*  liis  ^uib.vt  indig. 
&  hancciicit  cficcocmopin.  Alcx  <1.L 
harrcditas,&conf.74.nu.6.vol.|.Pctr. 
i  Da  cn.trad.rcg. rcg. ?  66. nu,  j .Si  ta- 
mcn  coh^rcdcs  ctiam  difsimulaucrint 
vcl  lacucrint  intra  duos  mcnfcs,  inua- 
dit  fifcus  talcs  rc$,tt.i  tenct  Bald.l.ccrr 
tam^nu.  i  y.C.vnd.lcg. 
S     Quid  aute  in  portionc  <\ux  dcficitj 
<juia  pro  fcripta  habctur ,  vt  fi  teftator 
inftituit  duos  vcl plurcs  hf rcdes^vcl  re 
liquit  lcgatu  pluribus^quoru  vnus  em 
inortuus  tcporc  tcftamcti?  Refp.quod 
tunc  portio  cius  accrcfcit  alieri,&  cffct 
pcrindc  ac  fi  non  cflct  inftitutus.tcx.l. 
tnicaj^.hisita^C.dc  caduc.  tollcnd.  £t 
hoc  procedii  ctiarafi  vitio  vcl  culpahf 
rcdisoncrati  vcl  lcgatarij  jp  nofcripta 
babcatur ,  vt  in  damnato  m  mctallum 
vcl  dcportaio,  N  imq;  talisprorfus  in- 
cipax  cft  &  habctur,ac  fi  mftitutus  »6 
dlct  &  accrcfcit  cartcris  inftiiutis  vcl 
vcnicntibus  ab  intcftato.hanc  dicit  cf- 
(cmagis  communcm  &:  vcrim  fcnten» 
tiam  Alcx.conf  i6.au.  i  .vol.  f . 
5>    Idem  dic  fi  condcmnatus  ad  mortcm 
naturalcm  aufugerct  dc  carccrc^poftea 
inftiiucrctur ,  Nam  inftitutto  habetur 
ro  non  fcripta,  &  accreiicitcohacrcdi- 
u*.Gomc2.d.loco. 
lo  Quidideinportionecaduca^vtquia 
teftatorinftitiiit  duos  vcl  phircs  baf^rc- 
deSjquoru  vnuscrat  viuus  tcporc  tcfta 
Bicnti^taaie  dcccfsit  jtntecjua  adiuit  h^ 
r«ditaic,vcl  antcqua  dics  lcgati  ccfsu? 
Rcfp.  qudd  tunc  quoque  eius  pars  ac- 
crcfcit  altcri  cohjrcdi.tex. d.l.vnica. 
2 1    Ide  dic  in  quail  caduca,<)uado  fcili^ 
cet  harrcs  vcl  legatarius  crat  in  rcru  az 
tura  tcmpore  tcftamcnti,  fcd  mortuus 
viuo  teftatorc,  cjuiatuncportioaffici- 
tur<jiiaficaduca,&  accrcfcit  coharrcdi, 
(ex.d.l.vnica,$.profccundo,&  ibinot. 
communitcr  Doc^.vt  tcftatur  Gomcz. 
4*loco^Qji.  2^  .Tcif.fccundo  SDodo» 


oiixfiio  xvri. 

InltfMto  ob  caufam non uerJnUmnliSo 
bahet  Incmu  ius  accrefieiidi. 

VVIgata  &  c6i$ cftc6clufio,quo4 
fi  lcgatu  rcli^^u  cft  ob  cam  non  itc 
rabilc,  no  habcatlocu  insaccrcfcendi, 
yt  fi  coniundim  pluribus  eftlcgaiu  ob 
cam  alimcntoru,  tcx.l.dominu5,$. i.flf» 
dcvfufr.&  ibi  glof.c6iterapprobata,ct 
tcnetBar.d  l.rcc6iunAi,nu.4t.&  hac 
dicit  cocm  opin.  &  vcra  Crot.ibi  nUf 
7j.Rip.nu.i40,Bolog.n.50  5.RomuU 
nu.ipo  Fcrnand.Vafqui.d.f  2}.n.85, 
&  nouifsimc  Fran.Mant.de  conicd.vl 
tim.volunt-hb.io.tit.^.n.a^.Ncqj.n, 
alimcnta  rcitcrari  poflunt  cu  pcrjfon^ 
coharrcit  &  ficut  n6  potcft  auis  bis  vcl 
tcr  viuercpta  noii  poteft  bis  nabcrcali- 
mcnta,idtj;  cx pr^ fumpta  tcftatorls  mc 
tc  qui  non  pra:fumiturvltra  modCi  ali» 
mcntorum  tjuicquani  voluiflc  lcgarc» 

Qj^^flio  XVIII. 

lure  accrefcendi  non  vtmtur ,  qui  fnater  iut 
commune  ad  legatum  admittHtitMr.di/lmgui 
turnu,i.i.&  j.5,crd. 

Stateflattao  quodfoemin£  no  fuccedat  ttxifi^ 
ttbns  mafcnl  sy^no  ex  mafculis  decedeie^pot 
tio  eiusfratri  non  formbuf  acirefcit.  ntt^, 

Clrca  pei-fonam  legatarijqui  petit 
partcm  dcficieutcm  confidcrandi 
1  quoque  eft ,  An  is  admittatur  ck  iur« 
communi  quo  cafu  non  dubiundum 
quin  ius  accrcfccdi  locum  habcat ,  nifi 
aliud  impcdiat.  An  vcro  ad  partc  fuam 
admittatur  d<  iurc  fpociali  contf  a  iiu 
commune,Namquc  tunc  duarinfpc- 
&ioncs  faciendc :  vnacircaius  non  dc 
cicfccndi ,  altcra  circa  lus  accrcfccodi. 
a  Circa  priroam  inijK^boncm  coin- 
munis  &  indubitata  cft  condufip  » 
quod  intcrfucccdcntcs dc iurc  fpeciali 
9(  coaixa  voluatatcm  um  iotcr  hxrc- 


l 
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i«  <\vln\  legatarios  habet'  locu  ius  no 
dccrcTccndi.ita  tenci  Bar.d.l.rcconinn 
Ai.num.47.&  fcanunturDoft.coitcrj 
tt tcftaturibi  Bologn.nu.? i^.cjui  fub 
dit  hanc  cflc  veram  conclufioncmj  a 
<^ua  non  rcccdcndum. 

Circa  fccunda  diftingncndu  cft  ifi- 
tcr harreditatcs  &  Icgata  Primo  cafu  in 
ttr  hsrrcdcs  fucccdf  tcs  deiurc  fpK^ciali, 
&c6tra voluntaicdcfundi  habct  locu 
ius  accrcfccndi.ita  tcnct  Bar.  d.I.rcco 
iundi,&  {c(]u«ntur  Doft.  cbmmuni* 
tfrfjVttcftatur  Bolog.num.  ^20.  Crot. 
num.S.Ratio  cft,  nctcftatorpropartc 
ccftatus  pro  partc  intcftaf  ns  dcccdat. 

Infcrtur  cx  hoc  ftantcftatuto^jqd"  fcc 
minx  non  fu cccdantcxiftcntibus  ma- 
fculis,  fi  quis  dcccflcrit  rdidis  mafcu- 
lis  duobus  &  pluhbus  filiabus,  &  vnul 
cx  mafculis  rcplidict  poftionc,  Vcl pri- 
Uatus  cfrctjporiixMicm  dcficicntcm  ac 
crcfccrc  fratH  non  fbroribus,  cjuia  in 
harrcditatibus  iuri  accrefccdi  locus  eft, 
&  in  cafu  Itatuti  mafculi  fucccduntab 
intcftato  ,  &;  ita  vocatur  cx  iudicio  tc- 
ftatoti$,t]uo  cafu  fcaindum  ocs  habct 
locu  iu s  accrc f rcndi .ira  tenct  Bart. d .  1. 
ficct)niun€ti.nu.48.&  ibi  Romul.dicit 
cjpcrtbriorfitopinio.nu.t !  j.nouifst- 
incVafc].dcfucccfprogrcf.$.i^.n.74. 

Secundo  cafu  diftine;ucndu,aut  pc-» 
titurcotra  voIutatcdchinfti,&  no  na. 
bctlocu  iusaccrcfccn^i.ita  tcnctBart. 
d.l.rccoiundli,  &  fccjuuntur  Doc.coi-* 
ter,vt  tcftaturibiRip.nu.T48.  Bblog; 
tiu.^  1 7  .Ant  Fume.d.  tradt  coninnrt. 
tubr.  cjuibuscafibuslocum  hab.  Rcg. 
4.Fcrnand.Va(cj.d  $.2  3.nu.7o. 

Aut  Icgatarius  admittiturdciurcfpc 
tiali  fcdm  voluntatc  dcfiinfVi,&  hxm 
Stjuo  lcgatu  cft  prarftanduadmittirur 
xbxtA  voluntatc  teftatorts,  vtputa  p  c6 
tra  tabulas ,  &  tunc  non  habct  locu  ius 
'acctcfccndi.ita  tcnci  Bar.d.I  rc  conifr* 
6i,&  fec^uuntur  c6itcr  Do&.  vt  tefta-. 
tur  ibiCrot.nu.7<5.Bc>Iogn.nn.j  I  ^.li- 
ttt  ipfctowmdiftintStioncm  Bart.im» 
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Sccus  vcro  fi  illc  a  cjuo  pctitur  Icga- 
tum  fuccederet  fccundu  volutarcm  dc- 
^unditNam  tunc ius  accrcfccdi  locun» 
habct,licct  Icgatarius  pccat  de  iurc  (pe 
ciali.itatenentomnesallcgati :  ideoq; 
fi  minor  qui  repudiauit  aclmittrtur  ad 
lcgatum  bencficio  rcftitutionis  in  in« 
tegrum,&  fic  dciure  fpcciali^habct  iut 
accrcfccndi  in  portioncconiunfti  dc» 
ficicntis:  Quia  admittiturfccundu  vo« 
luntatcm  dcfunfti^&lcgatum  prarftt* 
tur  ab  illo.qui  ctiam  fucccsfitfccunda 
yolutatc  dcfundb.ita  tcnct  Bar.pcr  tct. 
1. 1  T  .dc  coHa.bon.d.I.rcc6iundi,& 
ibi  aflcrit  hanc  cftc  cocm  opi.Cro.nu. 
7p.Fcr.Vafq.dcfuc.prog.f  ij.n.i  12. 

Ii4S  accrefcndi  an  habeat  locum  flante  flatut^ 
in  y>no  locOt^uodfatmimt  non  fuccedant  exi- 
flentibus  majculis^ &  ishabeathma  in  di' 
uerfis  territorijs. 

IVxta  pra!diftaqua?ro,Poncquidam 
habct  Donain  diucriis  tcrritorijs,  in 
guibus  funt  diuerfj  Icgcs,&  ftatut.i,tj 
n  fccminf  in  vno  loco  fucccdcrcnt  cxi 
ftcntibus  mafculis,in  alio  loco  pcr  fta- 
tutum  poffcnt  fucccdcrc  cxiftcntibufi 
niafculis^nuquid  habcant  locum  ius  ac 
crcfctndi?  Rcfp.cp  non,(cd  bona  vbi 
min^  fucccduntcummafculis^fcrmin^ 
pro  rata  carum  habcrcntabintcftato, 
imo  fjminarprajdidf  habcnt  iusrum-^ 
pcndi  tcftamcntum  pro  carum  rata,i£a 
not.Bar.l.cuniftos  populos,  q.  5.C.dc 
facr  fan.ccclc.&  fcquuntur  Doft.coi- 
tcr,vt  tcftaturBo'og.  d.I.rcconiundi, 
nu.jjS.  Qnia  cft  difpofitio  lcgis  cxi- 
ftcntis  in  alio  tcrrrtorio  crontraria  illi 
ftatuto,  idco  impcditius  accrcfccndi* 

QuAjHo  XX, 

SVMM.A\l^. 

Infer  fitfttdaim  dmerjb  ime  non  fjobet  locum 

Aa    2  ius 
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ius  accrelcendU.  num.  i  .tamin  coniunClione 
hominisyquim  kgis.nu.  i . 

X  Vjro,  nuquid  ius  accrefcendi  ha 
hcat  locu  intcr  fucccdetcs  diucr 
Co  iurc?Rcfp.^  non.ita  tcnet  Bar.l.pa- 
tcr  filium.lt.de  inoff  teft.  &{cquutur 
Doci.c6itcr.vt  tcftatur  Bolocn.d.  1.  rc 
coniundi  nu.j  j7.Fcrnan.Varcju,  d.$. 
2  j.num.86.R6,  q<f  cadcm  rcs  diucrfo 

3  iurc  ccnfcri  n5  dcbct .  Et  procedit  hoc 
non  iin  in  coniunftionc  lcgali ,  fcd  c^ 
liois,  vndcii  duo  fratrcs  cxlidCrcditati  j 
contra  tcrtium  fratrcm  inditutu  quc 
rclam  moucrunt ,  &  altcr  a  quercla  & 
litc  dcliftit.cius  pars  alccri  fratri^q,  pc- 
rcgitqucrcla.iccrcfcit,  non  fratri  infti 
tuto.itacft  tcx.l.llproponas.$  fi.fl-".  dc 
inofF.tcft  &  hanc  dicit  cflc  cocm  opin. 
Fcrnan.Vafq.d.^  /  j.nu.  1 1  S.vcrf.ftat 
crgo,  quod  mcntc  tcncndum  dicit  idc 
yafq.dc  fucccf.progrer^.l ^.nu.dj. 

Quajlto  XX/. 

Jn  •pnmerfulibus  hxreditatibus  iocum  habet 

iui  accrefcenii.nu.  i . 
iluidin  fideicomni^fiis  ifmuerfilibus.nu.  i* 
l>uii  hxrede  inflw.Uo  in  re  certa.nu.  j . 

hxres  r>niuerjaiis  ex  te/iameCo,  -pel  ab  rn- 

teflaio  adeundo  vnamremconfequaturf  reli 

quuni  pcrius  accrefcendi.mi.^, 
Qu.d  /i  in  duahus  pattibus  inslitutus  Hfnam  re 

pudiat.nu.  5 . 
Quid  fiinparterepudiata  habet  fubjlitutum, 

nu,6» 

I  1  N  harrcditatib.  vniucrfalib.  habct  lo 
X  cu  ius  accrcfcendi.tex. 1.  fi  cx  plurib. 
ff.dcfuis,&lcgit,hxr.  &  proccditqui- 

a  dcm  hoc  in  dircdtis  harrcdibus.  Scd  cj.d 
in  fidcicomifTarijs  vniuerfalibus,  an  in 
tcr  cos  critlocus  iuri  accrcfcedi,vt  (i  tc 
ftator  inftituit  Titiu  hacrcdc,  &  graua- 
uit  de  reftitueda  hxreditatc  duobus,& 
vnus  eorurcpudici?  Riid.  Coiroucrsu 
£uit,naquc  n6  cflc  locu  iuri  accrcfccdi 
Toiuit  prad.Pap.  in  fuapra^ica  forma 


hbc11i,qu2  agitur  cx  fubftiturione^qui^i 
ceflat  ratio  inconucnicntiat  jproptcr 
qua  in  dirc^is  hxrcdibus  admittitur, 
fiquidcm  ha*resdirc(^us,qui  hzrcs  ma 
nct  partcm  rcpudiatam  recinct, 

Contraria  vcropartc  tenctBart.ia 
conf.5^.Picardus  nu.2.  &  Aiciat.  d.l. 
re  coniundi,  diccns  contrariam  fcntc 
tia  cfle  ridicula,c{>  c6iundus  llt  potior 
^rauato  fiuc  fingulari,  fiue  vniucrfali 
hdcicom.  fit  grauacus,  hac  fcntcntiam 
magis  rcccptaafleritnouifsime  Fran. 
Manti.de  conied.vltim.volunt.lib.io. 
tit.j.nu.  ].&  >.&  hxc  indiftindc  vcra 
quicquid  dixf rit  Vafq.d.^  z  i  .nu. i  o^. 
j  quzro ,  numquid  in  hgrcditatibus 
vniucrfilibus  hxrcdc  inftituto  in  rc 
certafitiocus  iuri  accrcfccndi  ?  Rcfp. 
dixi  fupra^.inftitutio. 

4  Qujd  autc  fi  inftitutus  harrcs  vniucr- 
(alis  in  tota  ha;reditatc,vcl  fucccflor  ab 
intcftato  vniucrfaiis  adit  vna  re,Num- 
quid  ccnfctur  in  totum  adirc,  An  vcro 
alix  rcsvclpartcs  ei  acccdantpcr  ius 
accrcfccndi  ?  Rc(]^.(j>  confcquitur  om- 
ncsrcs  iurcinftonis.tcx.I  fi  cx  aflc.  S* 
dcacqu.ha:r.Alias.n.dcfun(^tus  rcprc- 
fcntarctur  ^  partc,  &  pro  partc  no, 
ficri  ncquit.ita tcnct  BarJ. i  .ff.dc  acq. 
harr.  &fcquuntur  Doft.  communiter, 
vt  tcftatur  Comez.d.c.io.  nu.  17. 
proccdit  ctiamfiinftitutuseflct  fepara* 
tim  diuerfis  orationibus,vt  in  vnapar* 
tc  tcftamcti  in  dimidia,  in  alia  partc  in 
alia  dimidia.Namq;  fi  agnofcit  vna  par 
tc,ftatim  aha  quooj  agnouifle  cefctur , 
tcx.l.  2.ft.  dc  acq. hzrcd.&  ibi  commu 
nitcr  Dod:.vt  Gomcz.alfcrit  d.Ioco. 

5  Qnid  autem  fi  talis  h^res  in  duabus 
partibus  inftitutus  vna  partc  adit,&  al 
tcra  cxprcfsc  repudiat?  Rcfp.quodfit 
harres  in  fblidum  &  confcciuitur  aliam 
partcm  pcrius  accrcfcendi ,  ita  tenct 
glof.d.l.2.&  fcquitur  Bart.&  Dod.co 
munitcr,vt  tcftatur  Gomez.d.Ioco. 

6  Quarro  itcm,  quid  fi  hxrcs  in  parti« 
bus  diucrfis  iaftitutus  habct  fubftitu- 

twn 
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tum  vulgarcm  in  partc  rcpudiata  ?  Rc. 
ipon.  quod  talis  rcpudiatio  nihilomi- 
nus  cft  nuUius  momcnti,  &  pars  rcpu- 
diata  ctiam  inuito  accrcfcit.  ita  tcnet 
Bart.1.  fi  fohiSjpcrillutcx.fF.de  acquir. 
harred.&  hocc6munius&  vcrius  affir 
matCorn.  antc  nu.^.Ang.Fulg.nu.j. 
Alcx.  &  laf  nu.  I  .I.quidc  culogio.C.dc 
iiirc  dclibcr.&  magis  comune  /cnten- 
cia  &arquiutisratioaibus  apprimc  c6 
lcntanca  &  tcncda  fatccur  £ma.Soar. 
add.ad.Gomc2.d.cap.io.nu.8.&p. 

QuAmo.  XXII. 

"iin  m  iffufrudH  habeat  locHm  ins  accrefcen- 

QVarroan  in  vfufruftu  locu  habcat 
^  ius  accrcfccndi  ?  Rcfp.Pro  vc 
4  ra  rcfoUuionc  diftwigucndum  cft,Aut 
nulLt  datur  coniun<5tio  hominis  ncc  Ic 
gi$,&  tunc  no  habctloculus  accrcfce- 
di  ctia  in  vfufrii<5^u,tcx.cft  I.j.^.CftcrUj 
ff.de  vfiifr.accrcf  &  ibi  noc.glof.  &  fc- 
quutur  Dod.comraunitcr,  vt  tcftatur 
Gomcz.d.cap.io.nn.^o.in  fin.  &  quod 
itaomncs  conucniunt  dicit  Fcrnand. 
Vafqui.d.^.:  j.num.2  8.vcrf.  crgoaut 
ja  (unt.Aut  vcro  funtrc  tantu  coiundi^ 
vd  rc  &  vcrbis,&  habct  tuc  locu  iui  ac 
crcfccdi  vcl  no  dccrcfccndi  ta  in  vfufiru 
6u  quam  proprictatc,  &  in  hoc  quoq; 
omncs  cofcntiunt.vt  idc Vafqu.tcfta- 
tur  d.loco,idq;  adco  vt  ctiam  poft  por 
tionc  qfita  no  ccflct,  vt  dixi  fupra.q.9. 
3      Aut  vcro  vcrbis  tantum  funt  con- 
iun&i,&  hiccafus  vidcturdubiuspro- 
ptcr  tcx.l. pcnult.ff.de vfufr  accrcfScd 
communis  cft  fcntcntia  ifto  cafu  quo- 
quc  locum  habcrc  ius  accrcfccndi,vt  tc 
nct  Bart.&  alij  d.l.rc  coiund;i,&  quod 
fit  cois  fatcturRip.  ibi  Fcrnand.  Vaf- 
qui.d.^.nu.2  ^.quamuis  ipfc  contrariii 
Jcfcndcrc  conetur  ,  motus  ca  ratione^ 
<juod  qui  parte  fuam  agn  ouit ,  partim 
vacantcm  iurc  fuo  pctcrc  non  potcft, 
9  «^uia  fibi  non  totu^  fcd  pars  un  tu  data 
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fuit,  non  quoq;  iurc  accrefccndi ,  qui« 
vfusfrudus  alteri  dttus  pcrfonalis  cft, 
vtfic  adaliii  no  pofsit  transfcrri.Prarte 
rca  no  accrcfcit  nifi  portio  vacans,  fcd 
harc  non  vacat,  quia  apiid  harrcdcm  ma 
nct  qui  dominium  acquifiuit  adcun-. 
do  tam  in  proprictatc,  qua  vfufruAu. 

QudJ}io  XXII L 

In  legitima  habet  locumius  accrefcendi. 

1  Tcm  quf  rojan  ius  accrcfccdi  habeat 
•1  locum  in  lcgitima  filioru?Refj>.Qug 
ftio  harc  vtilis  cft  &  valdc  controucrK: 
Namq;  Icgitjma,  ii  funt  filij  vlira  qua- 
luor  dnnidia,fi  quatuor  icrtia  pars,  & 
fi  cucniat  quod  quintus  dcficiat,  tunc 
Icgitimatranfit  dedimidia  in  tcrtiam: 
Sivcro  rcmancbit  in  confidcrationc, 
Quia  non  cxcluditur  in  totu&  accrc- 
fcit  fratribus,rcmancbitdimidia :  Vn- 
dc  dubiu  fi  vnus  fiat  dc  ordinc  minorii 
vcl  dcporiatus  feu  priuatus  omnibus 
bonis :  An  fcqucntci  quatuor foh  co- 
fidcrcntur,vcIpotius  cx  iurcaccrefcctt 
di  tanquam  quinq;  rcputcntur?  Rcfp. 
magiscommunis  cft  opinio,quodimd 
in  lcgitima  fitlocus  iuriaccrcfcedi,  vt 
tcfta£  Alcxa.&Iaf  I.pIcnc.J.fi  duobus, 
ff.dc  Icg.  I  .quos  rcfcrt  &  fcquitur  Rip, 
d.l.rc  c6iundi,nu.2n.BoIogn.n.j92, 
Quia  filij  funt  coniunfti  Icgaliter  ,& 
vbicunque  agitur  dc  prouidcntia  lcga 
li,attcnditur coniundio  Icgalis.Qupd 
tamen  intclligc  quando  filij  moriun- 
tur  poft  mortcm  patris.  vid.qux  la- 
tius  infra  §  lcgitima,q. 

Quxjfio  XXII II. 

Sf^MM^n^l^. 
Jh  centraQibHSYegMlariter  nonhabetloam 
ius  accrefcendiyfed  non  decrefcendi,  nu,  i  Jt 
claratur  in  re  mere  indmidua,nu,  z .  Quid  in  . 
diuiduis.nu.^.  Quiditem  inirfi^Suititer ' 
iftM9scor^ttuto.mi.^. 

A  a   ^  Quzro 
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X  Varro  ,  an  in  contra(5Hbas  locum 
^^-^  habeat  ius  accrcfccndi?  Rcfpo.cp 
rcgularitcr  in  contra(5cibus  non  liabct 
locum  ius  acercfcencli  ,  fcd  non  dccre- 
{ccndi.ita  tcnct  Bar.l.propriu.fF.  com. 
pra;d.&  d.l.rc  coniundi.q.d.prin.  hac 
dicit  cfTccocm  ibi  laf.nu.pj.Rip.  nu. 
12  ^.Bologn.nu.^o^.RomuI.nu.j  17, 
Alcx  J.cu  qui  ita.^.  cu  tjui.  Cocm  quo- 
quc  dicit  Alciai.li.^.parad.  c.7.  &:  li.5. 
c,7.Ant,  Gomcz.  varia.rcfol.tom.  1  .c. 
lo.nu.4.&  ibiSoarcz  add.Iit.  B.  Vafc}, 

1  dc  (ucccf.crcat.J.  i  o.nu.  1 1 8.  Quod  tn 
intclligiturin  rc  merc  indiuidua  vt  fcr 
uitutCjVt  fi  tjuis  promittatmihi  &  Ti- 
tio  (cruitutcm,  illa cnim  non  potcft  Ti 
tio  qua:ri  in  toiu,vcI  in  partc,&:  tamcn 
mihi  accrcfcitjvcl  fjltcm  no  dccrcfcit  , 
italoquuntur  omnes,vtpr^al!cgati  tc- 
ftantur,&:  Romul.vbi  fupra  nu,^6^.Sc 
hacctcncnda cft,  quiccjuid  plcricjuc di- 
xcrint,  naquc  ctin  fcruitutcpcr  cocur 
fum  nonnihil  vtilitatis  intcrcipi  non 
ainbigitur  confcqucntcr  non  incptcct 
in  ca  ius  non  decrcfccndi  ponitur . 

5  Scd  q.d  in  diuiduis?Rnd.(^  li  intcreft 
concedcntis  datur  ius  accrcfcedi ,  alias 
fccus,vtfi  q.s  mihi,&  Titio  vedat  fun- 
<lum,vcl  rcm  &  contradus  cx  aliqua  ca 
in  pcrfbna  Titij  non  valct,  poryo  mihi 
atcrcfcit,  nc  vcnditor  rcmancatin  da- 
nOjquia  alias  partcm  non  vcdcrct,  ncc 
vdit  cflc  in  coionCjita  tcnctBar.d.  I.re 
coniundi,  &:  fcquuntur  Dod:.  coiicr, 
vttcftatur  Inf  &:  idcm  in  1  fi  mihi  &  Ti 
tio.fF.dcvcrb.oblig.  &  Alcx.cocm  di- 
cit Rip.d.l.rc coniundi.nu.227.& 
Dctgl.quam  fcquuntur  coitcr  Dod.in 
Lfundus  illc.ff.de  contrah.cmpt.vt  af- 
(crit  Gomcz.d  .loco.  n.^ .  nouifsim  c  Fcr 
nan.Vafq.d.$.io.n.u9.vcr.exut  crgo, 
in  fi.licctipfcnon  vcram  cflcdicat. 

4  Przdida  proccdunt  in  proprictate  , 
Quidaut  in  vfufrudu  intcrviuoscon- 
itituto  ,  nuquid  habcbitlocum  ius  ac- 
crcfccndi?Rnd.  ^  fic.itatcnct  Bar.d.L 
£c  coiuuo^ifX*<^«  it^.priac  &  fcquun 


tur  coitcr  Dod.vt  tcftatur  lafd.l.n  nil 
hi  &Titio,&  Rip.d  I.rccoiudi.  Vafq, 
d.$.  I  o.nu.  1 2  7.1icct  ipfc  impugnct. 

Qu^Jlio  XXV. 

Jnemphytcufi  duobui  jratribus  concefja  non 
habet  loiumius  acctefiemli.nu.  i .  nificon» 
cejjafit  pro  penjione  frufiibus  correfpt  n  leu 
te.  nu.7, 

Q^id  fi  d  Uum  fit ,  w  pnfl  mottem  eorum  rr- 
uirtatur  ad  conccdentem.  nu.^ . 

IVxta  pdidtaquxro,fi  quis  concefsit 
duob.  fratribus  fundum  in  cmphy- 
tculim,  nuquid  vnomortuoporiio  aU 
tcri  accrefcat?  Rnd.Bart.in  l.fi  mihi 
Tiiio.ft.dc  vcrb.obl.  tcnct  cj>  non,  fcd 
rcucrtitur  ad  dnm  conccdcntcm.hanc 
dicit  c6cm,&.  approbatam  fcntcntiam 
Crot.d.l.rc  coniundli.Rip.nu.i  27. 
1  Scias  tii ,  quod  ii  fuit  rcs  conccfta  in 
cmphytcufun  propcnfionc  corrcfpoa 
dcntc  frudibus,qui  pcrcipiuntur  cx  rc 
cmphytcutica,  luc  habct  locu  ius  accrc 
fccndi,quia  iftud  intcrcft  conccdcnris, 
cui  cflct  incommodum  habcrc  rcm  ia 
coionc  pro  indiuifb  ,  \h  fua  magis  in- 
tcrcft^qd  poriio  dcficiens  accrcfcatcii 
pcfionc  folucda  pro  re,  ita  tcnct  Alcx» 
d.l.  fi  mihi  &:  Titio.nu.  1 1  .  &  cft  cois, 
vt  dixi  q.pracccd.vcrf.Scd  quid. 
3  Scd  quid  fi  duobus  fratribus  fundus 
cflct  conccirui  in  cmphyicufim,&  adic 
da  funt  vcrba^qdpoft  mortcm  corum 
rcucrtatur  ad  conccdcntcm,numquid 
vnius  portiodcBcicns  altcri  accrcfcat? 
Riid.Spcc.tit.de loc.tcnct  ij)  fic,  g^a  tuc 
id  adum  cflc  vidctur,  &  fcquitur  Sal.I. 
a.C.dciurc  cmph.  &  cocm  dicitopin. 
Crot.d.l.rc coniun^ti . nu.  1 4 1  .Scd  co- 
trarium  tenct  Bar.  d.l.  fi  ntihi  &  Titio., 
cuius  didum  communitcr  approbari 
dicit  Alcx.conf.  1  ^^.nu.^.vul.y.fuffi* 
cit  cniin  mors  ilccxiut. 


Liber.  §.Ius  accrefcendi. 


Intellige  tn,rt  proccdat  hoc,  on  vcr 
ba  rcfcrunturad  plurcs,quibus  ab  im'- 
tio  fafia  cft  conccfsio,  vtin  cafu  przdi 
Ao,  fccus  <\fi  vni  vcl  pluribus  rcs  coccf 
fa  eft  pro  fc,&  corum  filijs,naquc  fi  rc 
Jidis  filijs  aliquis  dcccflcrit »  quorum 
Vnus  poftca  dcccdat,tuc  norcucrtitur 
ad  dnm ,  fcd  alteri  fratri  accrcfcit,  im- 
proprie  tn,c}a  talis  potius  vcnit  cx  iurc 
prima!  inucltiturar.ita  icnct  Bart.d.l.h 
inilii,hanc  dicit  ibi  cocm  opin.Iaf  nu. 
X  i.Alex.cof  2  r  .nu.^.vol.  ^.Corn.coC 
Iii.Ii.^.conf.iji.li.i.conf.iSj.li.j. 

Qtaflio  XXVL 

>}  donatione  caufa  mortisbabct  locwn  ius 
accrefcendi, 

Vstro,  nficjuid  in  doAatione  cau- 
V^^fi  mortishabcat  locu  ius  accre- 
fccndi?  Rcfpo.  Q»  fic,ficut  in  icgatis  & 
alijs  vltimis  voiuntatibus.tcx.cll  l.vni. 
f  fi.C.decad.toll.  &:  tenetBart.  d.Lrc 
coniundi,&  /cquiiiur  ocs,  vt  tcftatur 
ImoI.&  Alex.I.i .ff.de  lcgat.i.Romul. 
d.l.rc  c0niundi.nu.5dp. 


QVarro,an  potctius  fit  iusaccrefce 
di  quam  tranfmifsionis,  Ponc^ 
mulicr  dcccfsit  reUftis  tribus,  vel  cjua- 
tuorfilijsj  vnus  excis  moritur  hfrcdi- 
tatc  non  adita  ,fupcrftitefilio  fiio,  an 
tranfmittct  portione  illa  ad  filia,  an  ve 
ro  eiusportioaccrcfiretfratribus  cohac 
rcdibus?  Rrid.  duo  funt  cafus  confidc'* 
randi.Primus  cft  in  trafmifsione,  quJt 
tit  bcncficiol.vnica.  C.dehis  quiantc 
apert.tab.&  illa  no  impedirurp  ius  ac- 
crcfccndi,  qra  noimpcdiiur  p  dationc 
fubftitutijCrgo  multo  minusper  datio 
nem  coharrcdis,&  fic  per  ius  accrefcc- 
di  ,cum  potcntius  fit  ius  fubftitutio^ 
nis,quam  accrcfccndi. 

Sccudus  cafus  eft  in  trafinifsione,  q 
fit  cx  potctia  fuitatis,&illa  impedit  ius 
accrefccdi,  c6  g,a  fuitas ,  a  qua  caufatuf 
dida  trafmifsio ,  tolliturp  dationeco- 
hf  rcdis,ita  tradunt  coiter  Dod.in  d.l. 
fi  fratris  de  iurcdclib.vt  tcftatur  Crot* 
d.l.reconiundi.nu.  151, 

QHxslio  XXIX. 

Sy  MM^l{l^. 
portio  acaefcat  inwto ,  dijiin^uitnr  intet 
bjere  JitateSj&  Ugata  nu.  i  .&  feq. 


QfMflio    XXV 1 1,  '  "n  Eftat  vtvideamusc^ualitcr  ,  &  ad 

srMM^R  ii^M.  -iN^^ddeturiusaccrefccndi.QMarro 


Sf^MM^Ii^lf^M. 

'%4n  ittre  patronatus  ftt  locus  iuri  accrefcendi . 

QVxro,an  ius  accrdccdi  hjbeat  lo 
^cum  in  iurc  pntronatus  ecclcfia- 
ru?Riid.cj>  non,fcd  ius  non  dccrcfccn- 
di.hancdicit  cflccocm  opin.  Rip.  d.l. 
reconiunftijin  fi.Bolog.nu.414.Fer- 
nand.Vafi|ui.d.$.  2  j.nu.  119.  Vndc  fi 
concefla  litpratfcntatio  Capcllani  in 
vna  capclla,ti;ncpoft  mortem  altcrius 
alter  habet  iu$  prarfcntandi  in  folidum 
pcr  ius  non  dccrcfccndi. 

Qmnw  XXVIII. 
srMM^i{irM. 

%4n  potetius  fit  ius  acfrefcedf,qua  trajmifsionif. 


itaquc,  an  ius  accrcfircndi  coplcdtatur 
inuitos  ita  ,  vt  irtuiiis  porrio  dcficicnff 
accrefcat?  Rnd.  Aut  loquimur  in  hairc 
ditatibus,aut  lcgatis.  Primo  c.jfu  pars 
hxrcditatis  dcficicns  accrcfirit  alijs  co- 
harrcdibus  iniiitis,&  nolcntibus.ita  cft 
tcx.I.vni.^.hisita.C.  dccad.  toll.Bart. 
d.l.  re  coniunfti,  &fcquuntur  coitcr 
,    Do<S.vt  teftaturCrot.nu.p  I  .Bologn. 
nu.555.Ant.Gomc2.varia.rcfol,c.  fo. 
nu.io.Ratio  cois  cft.quar  dcfircndit  eic 
rcgiJa  iuris,  nc  quis  propartc  teftatuSj 
propartc  intcft.itus  dcccdat. 
2    Scias  tamen,  quod  fi  hxres  adiuic 
harreditatcm  ante  rcpudiationem  fa- 
ftam  pcr  fuum  cohfrcdcm,  tucporiio 
A  a    4  coharrc- 
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cokzrcdis  deficiens  no  accrcfcit  ci  in- 
uito ,  Ccd  imd  licct alia hzreditas  femcl 
adita  non  pofsit  rcpudiari:tn  difto  ca- 
fu  hxrcs  cx  bcncBcio  hzrcdis  repudia- 
ti$  harrcditatcm  qua  adiuit,  potcrit  rc- 
pudiarc.tcx.l.cu hxrcditatc. ff.  dc acq. 
hxr.c|ui  tcx.  licct  locjuatur  in  fuo  &  nc 
ccflario  hacrcdc :  tamen  proccdit  ct  in 
harrcdc  cxtraneo,ita  no.ibi  Bart.  &  fe- 
quunturDod.comunitcr,  vt  tcftatur 
Crot.d.l.reconiundi.  nu,^^.  Anton. 
Gomcz.d.loco,in  Bn. 

'3  Aut  lo^uimur  dc  lcgati$,&  tunc  fi  vc 
niat  pcr  lus  dccrc(ccndi  j  vt  cj.a  rc  funt 
c6iun6ti,vcl  re  &  vcrbis  mixtn'n,&  ac- 
crcfcit  volcnticoUcgatario.non  aut  in 
uito,ita  tradit  Bar.d.l.rc  coniundi ,  & 
ibi  fcquuntur  coiter  Doft.  vt  tcftatur 
Bolog.nu.  j  5  y.  Aut  pcr  ius  accrefccdi, 
vt  fi  vcrbis  coniundd  funt ,  &  tunc  no 
accrcfcitinuitis.itatraditBart.  d.loco, 
&  cocm  dicit  Bolog.num.3  56.&  ab 
hac  dodrina  nemo  difcrcpat  fatctur 
Ant.Fume.d.traft.coniuft.rubr.  an  & 
qn  ius  accrcfccdi  inuicos  coprchcdat . 

'4  Aducrtc  cjuoq;  iuxta  fupradida,qu6d 
proccdunt  in  pluribus  legatarijs:  vnus 
autlcgatarius  non  potparic  lcgati  ac- 
ccptare,altcra  rcpudiarc.tcx.I.ncminc. 
ff.dclcgat.i.&ibi  no.gl.  &fcqnuntur 
Dod.c6itcr,vt  affirmat  Comcz.  d.lo- 

V  co.nu.  42.  Sccus  tamen  in  haeredibu» 
cius.Na  vnus  hacrcdii  p6t  partc  fua  ac- 
ccptarc,&  alius  rcpudure,no.  gl.Llega 
tarius.rf.de  Icgat.  i  .&  cft  cois  opinioj 
vt  tcllatur  Gomez.d.loco. 

QjiJifltO  XXX. 

jin portio  dcficids  atcrefcat  cHm  onere^difim 
guitur  inter  bxreditate  s  &  legata,nH.  i  .dc' 
clarati4rinh.treditate»qHMdo  hfreditas  >4- 
cat  pro  no  fcriptat&  onus fimpltciter iniun^ 
Sm  efi^-pel  omnibus  haredibus.nu.^  .in  lega 
tis  fuhdifiinguitur  an  portio  deficiat  pro  non 
feripta,Tfel  quafi  cadnca, nu, 3    feq*  j 


QVarro  pr^terca,an  portio  defictci 
accrefcat  coniundo  cum  oncrc, 
quoJfuitiniunftum  hzrcdi,  vcl  lega- 

1  tario?Rnd.  Aut  loquimur  in  hacredita 
tibus,aut  lcgatis:  Primocafu,  in  harrc- 
ditatibus  vniucr(alib.  portio  accrcfcit 
cum  oncrc ,  qn  hxreditas  vacat pro  n6 
(cripta.ita  tradit  Bar.d.l.  rc  coniundi, 
qucm  fcquuntur  coitcr  Doft.  vt  tefta- 
tur  ibiBoIogn.num.:j<j8»  Crot.nunu 
ij.C6cmdicitR0mul.nu.277.  diccns 
hanc  cftc  vcriorcm,quamuis  contrariik 
tencat ImoLcuius  opinionem  dicit  vi- 
dcri  c6iorem  Polit.nu.8^.d.I.  rc con- 
iun(Si,fcddccipitur  .  Ratio  eft,  quia 
onus  fuftinctur  in  hxrcditate,quf  rc- 
prcfcntat  pcrfonamdefundli,  idco  li- 
cct  non  fu^erit  in  rerum  natura  tcmpo* 
re  fafti  teftamcnti ,  &  lic  harrcditas  lit 
pro  non  fcripta,  onus  umc  cidcm  in- 
iunAum  fuftinctur  in  ncrfbna  rcprc-. 
fcntata,  confequcntcr  narrcditas  quas 
pro  non  fcripta  habctur  tranfit  cu  one 
rc,&  in  hoc  dirfcrentia  cft  intcr  lcgata 
&ha;rcditatcs. 

2  £t  hatcconclufio  quidem  procedit, 
quando  onus  fuit  iniun^tum  harrcdt 
limpIicitcr,vcIomnibus  hfrcdibus,q.a 
exquoomnibus  fuitiniunftum  ocs  te 
ncntur,&  h^cconclufionon  habet  dtf 
ficulutcm  j  vt  dicit  Crot.d.Ioco ,  Ro- 
mul.nu.2  79.Sccus  fi  onus  nominatim 
fitiniundum  vni  exhatredibus,cuius 
portio  dcbet  accrcfccre,tunc  enim  por 
tio  pro  non  fcripta  vacans  accrcfcit  ft- 
nc  oBcre,(icutin  lcgatis.hanc  dicit  c6 
muncm  fcntcntiam  Polit.nu.8  y.  Ro- 
mul.d.loco.nu.i^io.dicens  ab  ifta  opi- 
nioncnon  clTcrecedcndum. 

3  Sccundo  cafu  loquimur  in  legatis^ 
&  tunc  aut  portio  dcficit  pro  non  fcri- 
pu  illius  qui  crat  mortuus  tempore  tc 
ftamcti,&  ifto  cafu  accrcfcit  coniufto, 
vcl  fubftituto  finc  oncrc,  vcl  rcuerti- 
tur  adhzrcdcs  teftatoris  fimiliterabf^ 
qucvllo  onere.tcx.cft  d.l.vni.comunc 
didcPoUCidil*r€Coaiim.nu.84.&  feq, 

  Aut  * 


Libcr.§.Ius  accrefcendl.  377 


\  Aut  portio  dcBclt  pro  non  (cripta  cx 
deli&Oj()nrcli£^umpropria  nianu  fibi 
afcripfit,  &  tunc  accrefcit  cum  oncrc, 
hanc  dicitcoem  opinionchi  Bolog.d. 
Irc  coniundi,nu.  j  54.Polit.num.8?. 

Aut  deficit  portio  c^uafi  caduca^  quia 
fcilicct  lcgatarius  rcperitur  viuus  t|>c 
teftamcntij  fcd  mortuus  tpc  mortis 
ipfius  teftatorisj&  ifto  cafu  portio  ac- 
crcfcit  coniundo,vcl  fubfto,  vcl  rcucr 
titur  ad  ha?rcdcs  teftatoris  cu  oncrc. 
Bar.d.l.vni.&  coitcr  Doc.  vt  tcftat  Go 
mcz.d.locojnum.^j.vcrf.^.condufio. 

Pratdifta  tn  proccdunt  in  coniudis 
Vcrbis  tantumj  vel  re  ,  &  vcrbis  fimul, 
ita  tradit  Bar.  d.l.  re  coniunfti,  eft 
communis  opinio  vt  icftatur  Crot.ibi 
nu.  1  oy .Boloc.nu.  i  7 1 . Alciat.nu.  5  5 . 
Romu.nu.Si/lianc  dicit  vcram  &  com 
muncmGribal.ibi  cond.jS.  quamuis 
in  mixta  coniundionc  Pctr.  dc  Bclla 
Pctr.  Hc  plcriqtic  alij  conirarium  do- 
cucruntpropter  qualitatcm  coniun- 
ftionis  realisjfed  a  communi  non  rccc 
dasproptcr  virtutcm  copular,  &  qua: 
rcfpiciionus  impofitum  vniinpcrfb- 
na  altcrius_,&  opcratur  id ,  vt  vidcatur 
tcftator  hoc  idcm  rcpctcrc  in  vno^qd" 
in  altcro  ordinatu  crat,&  pro  hoc  mili 
lat  ratio  rcgijlar,c]ua  traditur,quod  lc- 
gatum  accrcfcit  cum  onerCj  a  qua  non 
rcpcritur  cxceptuatum,nifi  quadoali- 

Suid  diftindum  pluribus  cft  lc^atum. 
Lomul.tamcn  d.loco  dicit^  quod  licct 
harc  opinio  ab  omnibus  fit  rcccpta,  tn 
contraria  non  folum  difputando  vc* 
rior,fi:d  etiam  ab  ipfa  iudicando  &  con 
fulcndo  non  cffc  rcccdcndum . 

Sccus  vcro  cftj  filegatarijfunt  con- 
iundi  rc  tm^ifto  cafu  poriio  dcficicns 
indiftinde  accrcfcit  finc  oncrc,  ita  eft 
comnnmis  opinio,  vt  tcftanturomncs 
prxallcgati.Ratio  cft,quia  qui  rc  con- 
iundi  iuntjiolidum  vcndicant  fi  non 
fiat  concurfuSjitaq;  non  alienum  con- 
(cquunturj  fcdfuum  ,  confcquentcr 
poriio  iinc  oficrc  accrcfccrc  dcbec  • 


Qu^fiio  XXX. 

%Att  portio  deficiensaccrefcat  pro  >lrili ,  ifeL 
fro  portione, 

QVa?ro,numquidportio  dcficicns 
^  accrcfcat  pro  virili^an  pro  por- 
tionibus  h^ rcditatis,vcl  lcgatis?  Rclp. 
Bar.docctpro  portionibus  hxrcdita- 
tis  vel  lcgatis  accrcfccrc,  &  cft  cois  co 
clufio^vt  tcftatur  ibiBologn.nu.  575« 
Romul.num.iS^.Raiio  cft ,  quiaqui 
maiori  fumma  cft  vocatus ad  hxredit^ 
tcm  vd  lcgatum,pra:fumitur  magis  di 
Ic&us  a  tcftatorCjConfcqucntcr  in  por 
tionc  deficicnteprzdiledus  ccnfctur 
fiquidcm  ius  accrcfccndicx  tacitotc* 
ftatoris  iudicio  dcfccndit  . 

Qti^to  XXX/. 

^ft  portio  ynita  cum  fubflnutione  pupillari 
accrefcens  trahatad  febonampubms. 

QVarro  itcm ,  an  portio  accrcfccns 
^  vnitacum  fubltituiioncpupilla- 
ri^puu  quiaidcm  cft  coh^rcs  &  fubfti 
tutus,trahat  ad  fc  hona  iinpubcris?  Rc 
fpon.Bart.tcnec  quod  fic ,  fcd  in  con- 
trariam  fniam  coitcrit^im  cft  ab' intcr 
pretibus,  volcntibus  c{>  imobonaim- 
pubcris  habcatiurcfufc)ftituttonis,qd' 
concurrit  cu  iurcaccrcfccndi  in  bonis 
patris,&  bona  patris  potcrit  habcrc  iu 
re  accrcfccndi ,  &  iurefiibftitutionis. 
hancdicit  coem  Dod.fcntciiam  &  tc- 
ncnda  Bolog.d.l.rc  coniudi,nu.577. 

Qufpo  XXXII. 

S  V  M  M  U  \1  Jl. 
Inlegali  coniun6iione  abintefiato  locus  efi 

iurt  acaefcendi.nu.i. 
^n  ctta  pralationilocusfttydifiin^^uitur  n.i. 
I  |~XIdum  dc  iurc  accrcfccn di , quan- 
JL-^do ,  &  qualitcr  dctur  coniundis 
coniundionc  hominis,  nunc  brcuitcr 
qua:rOj  An  &  quomodo  habcat  locuai 
inconiundionclcgali  coniundis?Re- 

ipond. 
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fjjonrl.  Bart.d.l.rcconiudijConcliidit, 
rp  in  coniun<ftionibus  Icgalibus  ab  in- 
tcftatojd  cft,0[uar  induc(itur  cx  prima: 
tia  vocationclcgis,locum  habcatius  ac 
crcrccndi_,&  hoc  fcquutur  Doc.coiter, 
vttcftatBoIo.ibi  n.jS/.Romu.n.i  ^o 

Qu^iniino  inducit  intcr  ipfos  qnoq; 
pra:lationcm,cjuado  fub  diucrfis  ratio* 
nibus  plurcs  vocantur:Aut  igitur  funt 
atqualcs  in  cjualitatc&caufaconiuftio 
niSjVtomncs  filij&omncs  ncpotcSj& 
tunc  ^cjualiter  vocantur  :  Aut  funt  in. 
zqualcs  qualitatc^ vtaliqui  filij^aliqui 
ncpotcs ,  &  tunc  tus  accrcfccndi  vario 
modo  intcr  cos  habctIocum,ficut  pra 
ptcr  varias  qualitates  vocaniur.Dic  igi 
tur  fi  cxtantibus  pluribus  filijs  &  nc 
potib,  cx  vno,  vnus  cx  filijs  moriaiur, 
tunc  alij  filij  &  ncpotcs  fimul  vniti, 
^uia  rcprcfcntant  patrem,f  qualitcr  vo 
cantur  cum  patruis  .  Sin  vcro  vnus  cx 
Dcpotibus  moriatur^accrcfcitaltcri  ne 
poti  &  non  patruis ,  quia  ibi  ipfi  habeC 
aliam  qualitateintcr  lc  j  proptcr  quam 
vocantur  ,  &  pcr  cam  magis  vniuntur, 
ic  idco  inuicem  praffcruntur ,  &  hanc 
conclufioncm  Do&orcs  communitcr 
fcquuntur,vt  aflcrit  Bolog.d.  I.rc  con- 
iunfti,nu.387.&  quodcum  B.-.rr.pcr- 
tranfcunt  omncs  dicit  Romul.  n.  joo. 

Scd  ponc  ,  Tcftator  habcns  hbcros 
cx  duabus  vxoribus,  duos  filios  cx  pri- 
inaj  duos  cxfccundn,  cos  inltiruit  j  & 
inuiccm  fubftituit ,  vnus  cx  iUis  rcpu- 
diat  :  An  .idmittafur  fratcr  vtrinque 
coniunrtus,  an  vcro  omncs  paritcr  ad 
mittantur.dxxi  fupra ^.fubfti.  q. 57. 

^.^/0  XXXIII. 

Infeudis  an  fit  locus  iuri  accreftendi,  dijtinguu 
twr  duo  cafus  princtpaies,  Trimus  efi  ante 
portioneiH  cjuafitamjau,^ 

In  feudis pro  aiio,  an  pofit  (fuis pro  alioflipuU 
ri,  nume.  i 

traterpro fratrein  feudis  SbpuUtur.  nu.i* 


portionem  acquifita  diflingi^tur  inter  feii^ 
dum  nouum  &  anti(]uum,nu.^.& feq. 

Vacro,  An  ius  accrcfccndi  habeat 
V^^locu  in  fcudis  ?  Rcfp  .Quarftio 
cft  quotidiana  &  vtilis,  in  qua  variarut 
intcrprctcs.  Pro  clara  rcfblutiochuius 
dubij  du^  faciendar  funt  infpc&ioncs. 

X  Prima,An  habcat  locu  ius  accrcfcen- 
di antc portione  qua:fita:Sccunda, an 
habcat  locu  poftportionc  quarfitam. 
Circa  primu  prarmitto  duo.  Primum, 
quod  in  fcudisextraneus  non  poteft 
pro  aiio  ftipulari.  ita  tenct  Bald.cap.  r. 
li  vafd.  fcud.  priuctur,  &  iftaeft  cois 
opin.  vttcftatur  PauIusPicus  in  vfib. 
fcud.tit.  de  his  qui  fcud.  darcpof.  nu. 
j  7.Quod  tamcn  inttlligitur  vt  procc* 
dat ,  ii  quis  iibi  &  Titio  ftipulatus  fue- 
rit :  Sccus  quado  ftipularetur  pro  fc  & 
nomincalicuins  abfcntis  pcr  vcrba  in« 
flcxa  fcu  obhqua,taIis.n.ftipulatio  va« 
lct,&  tcnct  Bald.d.c.  i  .fi  vafallus  fcud. 
priHctnr,&  cft  glof  fingulans  I.huiuf- 
modi,  iprincip.ft.de lcg.pri.qua  Do(^. 
omncs  icquiitur,  &  nullus  difcrcpat  ab 
ca,  vt  tcftatar  idc  Pjcus  d.Ioco,  nu.^p. 

2  Sccundopr^  mitto,quod  fratcrpro 
fratrcin  fcudisliipularipotcftj&  hacc 
cft  communis  opinio,  vtteftatur  Pi* 
cusd.Ioco,nu.4i. 

5  His  pra:oiifsiSj  fi  quis  fibi  &  ali j  ab- 
fcnti  ftjpulatus  cft  fcudum  ,  quo  cafa 
fi  c(t  cxtrancus  ,  ftipulatio  nulla  cft, 
vcl  fi  valcc  is  cui  ftipulatus  cft  alter 
ratum  non  habcat  :  An  pars  illa  fti- 
puJanti  accrcfcat  antc  padlioncm  Ti- 
tioacquifiram,dubium  cft.  Ec  Do« 
6orcs  comnuinitcr  diftinguunt  duos 
cafus.  Primus  cft,  quando  quis  fibi 
&  altcri  gratis  fcudum  dari  ftipula- 
lus  eft ,  &  tunc  ius  accrcfccndi  locum 
non  habct.  iia  tradunt  Alcxan.Iaf& 
omncs  in  l.fi  mihi  &  Titio.  ff.dc  vcrb. 
oblig.  vt  tcftatur  Modcr.  Parif  addit, 
ad  Alex.conf.24.  vcrb.rcdit.  volum.5. 
Sccundus  cftjquandoproprccio  xqui 

ualencc 
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ualcic  ftipulatus  cft ,  &  tuc  habct  locu 
ius  accrcrcetli:&  in  hoc  coucniut  ocs. 

Nota  trl  quod  accrcfcit  cum  ijTdcin 
conditionibus  &  qualitatibusjtjuibus 
futura  fuiflct  portio  apud  alium  j  cui 
ftipulatus  fuit,fi  camacqnifiuiflct. 

Circafccundam  in(pcftioncm ,  vi- 
ddicct  poft  portioncm  quxfitam  ,  dt 
ftingucdnm  cA  intcr  fcudum  anciqua 
&nouum.In  feudoantiquocommu- 
nis  eft  conchifio,  quod  habct  locu  ius 
accrefccdijtcx.c.  r.dcduob.fratrib.  dc 
no.fcud.  qucm  ad  hoc  notant  omncs 
Dod.vt  tcftatur  Picus  d.tit  de  his  qui 
fcuddarc  pofnu.i  2.&  hanccommu- 
ncm  dicit  opinioncm  Cur.traft.  fcud, 
a.par.princip.nu.74.Zaf  8.  par-n.  j  2. 
Alcx.conf  jo.n.y.lib.i.Parif.  confi.5, 
confi. n.num.7. vol. I.  Bologn.d.l.rc 
Coniundli,n.  { ^ } .ibi  Rip.n.i^i.  Ideoq; 
fipatri  conccffum  cflrccfcudum,&  per 
patrcmdcucnilTctad  filios  j  tuncvno 
moricnte  finc  filijsjaltcri  acquiritur  cx 
iurcfuccesfionis  .  Improprie  ramcn 
hoccafu  dicitur  ius  accrcfccndi ,  quia 
potius  confcquituraltcriurc  prim^  in 
ucftiturar,hancdicit  communcm  &  rc 
ccptam  Lud.Schrad.in  fuo  tra^.fcud, 
y.par.vcrf.^ccundocafu  princip. 

In  fcudo  vcrd  nouo ,  ii  duobus  fra- 
tribus^^onccffum  fitfcudum  commu- 
nitcr,&  vnus  moriatur  finefilijs,por- 
tio  cius  altcri  non  accrcfcit,fcd  ad  do- 
minum  rcucrtitur,&  proccdit  vbicun 
quc  fcudum  duobus  fratribus  ab  infc- 
riorc  a  principc  concclfum  cft,tcx  .c.  i , 
dcduob.fratrib.&  cftcommunis  opi- 
niOjVt  tcftatur  Alcx.d.l.fi  mihi  &  Ti- 
tio,n.i  I  .Parif.confi.  1  d.n.^.uol.^.  Bq 
lognet.d.l.rc  coniunftijCur.fcn.conC 
yo.verfnono  oftcnditur. 

Qo^  tamc  conclufio  dcclaratur  non 
proccdcrc,quando  feudum  nouu  con 
ccftum  cflct  ab  Impcratore  vcl  non  rc 
cognofccntc  fupcriorcm  :  Qnia  tunc 
mortuovno  fincliberis,  fuaportioac 
crcfcitconuafallo  fupcrftici  pcr  tcxt.U 


vnicf,C.fi  imper.Iibcr.Iib!  lo.Quf  lci 
quidem  non  habct  difficultatem^in  do 
nationc  mcra,qur  non  habct  naiursm 
fcudalcm/cd  fi  donatio  fad.^  cft  fccun 
dum  naturam  fcudalcm,  dubiu  cft,  in 
quo  Doc.pasfim  varicfcnfcrut.  Naq; 
Bal.c.  I  .dc  fratrib.de  no.bcncf  inueft.. 
tenet  locum  cflc  iuri  accrcfcendi.  5c 
hanc  dicit  efle  com.opinioncm  laf.d.U 
fi  mihi  &  Titio,num.<5.  cum  pluribu* 
allcgatis  per  Clar.f  fcudum,q.77.ver(l 
fcias  tamcn  ,  vltra  cos  comniuncm  af* 
firmatPaul.Picus  d.tit.dc  hiscj,fcud. 
darc  pofliint,n.27.GribaId.d.l.rccon 
iunfti,conclu.  lop. 

Cotrarium  quod  indiftinftc  in  fct< 
dis  non  habjrat  locum  ius  accrcfcendi 
tenct  Cyn.d.l.vnica ,  &  hac  fcquuntuf 
fcrcomnes,vtapparerpcrircrn.cap.r* 
de  bcncf  fratcr.  &  tcftatur  Bolognct. 
d.I.rcconiunfti.nu.j  v?'diccnsabh3C 
non  cirercccdcndum,RomuI  ibid.nu, 
3  ?  7.&  quod  fit  crcbrior  dicut  Moder. 
Parif.addii.ad  Alcx.confi.50.  fub  n.8, 
vol.  I .  Cur.  fcn.d.  conf.50.  Scd  cqui- 
dcm  prima  communior  cft,  &miht 
verisfima  vidctur,  vt  tcftatur  nouisfi- 
me  CIar.d.q.77.&  tencnda.  Nam  vbi 
non  habcmus  exprcflam  dccidoncm 
in  fcudis,  ftamusdccifioniiuriscom- 
munis:cum  crgo  in  fcudis  non  rcpe- 
riaturexprcflcdccifum  quod  non  ha- 
bcatlocum  ius  accrcfccndi ,  quando 
cmanarunt  ab  Irupcratorc,confequert 
tcrd.I.  vnica,licct  loquatur  in  princi- 
pis  donaiionc.habcbit  locum  in  con- 
ccsfionc  feudi  fi^la  ab  ipfo  principc, 
maximc  cum  contincat  difpofitioncm 
fauorabilem  ,  quar  vndc  ctiam  licct 
cxorbitans  dcbctcxrcndi. 

Scd  quarro  ,  quid  fi  conccfl"ifm  cflct 
fcudimi  duobus  fratribus  a  rccosno- 
fccnicctiam  fupcriorcm  cum  ifta  clau 
fula  ,  vt  quamdiu  ipfi  ,  vcl  corum  har- 
rcdcs  mafculi  viucrcnt  ,  fcudum  ha- 
bercnt,  numquid  habcat  locum  ius 
accrcfccndi  vno  abfquc  h^rcdibus  ma- 

fcuUs 
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(culif  dcfunfto  ?  Rcfpond.  quod  fic, 
&  cft  communis  opinio,|ficit  cjuod  di 
xideEmphitcufi,q  prxccd. 

C  Quid  autem  fi  duobus  fcudum  con 
ccfTumfubhuiufmodi  Qualitatc  indi- 
uiduum  cflctan  locum  nabcbit  ?  Rc- 
ipon.  quod  fic,  quia  pcr  talem  cjualita 
tcm  indiuiduitatis  vidctur  cflc  dc  mc- 
tc  conccdcntis  ,  quod  volucrit  locum 
cffciuri  accrefcendi.ita  voluit  Alcx.  d. 
l.fimihi,&  Titio,  &  cft  communis 
opinio,  vt  tcftatur  Parifi.  confil.  6, 
num.  y.volum.  I. 

7  Aducrtc  tamcn  ,  quod  hifcc  cafibus 
quibus  proptcr  indiuiduitatcm  ius  ac- 
crcfccndi  locum  habct,vafallus  qui  iu- 
rc  accrefcendi  partcm  deficicntcm 
confequi  vult  ,  icnctur  folucrcacfti- 
mationcm  partis  focij  acquilitxdomi 
no  fcudi.  ita  traditlfcr.  cap.  i.defra- 
trit.dcno.  bcncf.  inucft.&:  dicitcom 
muncm  cflcDoft.  condulioncm  Pa- 
rifi.  d.  confi.  6.  num.  8. 

S     Qiia:ro,princcps  conccsfit  duobus 


fratribus  fcudum  nouum,&  dicitur  m 
inucftitura.qu6dconccs(iofit/adadc 
fcudo  nouo,iurc  fcudi  antiqui ,  num« 
quid  in  toli  fcudo  habcat  locum  ius  ac 
crcfccndi  ?  Rcfpond.  Communis  cft 
quod  fic,quiapcr  talia  vcrba  immuta» 
tur  rci  natura,  vt  tcftaturCrot.d.l.  rc 
coniundi,nu.  iSd.dixi^.  fcudunu 

Qudfiio  XXXIIII. 

Qua  a^ione  ius  accrefiendipetatur» 

QVxro ,  qua  aAionc  pctatur  ius  ac 
crcfccndi  ?  Rcfpond  .  Eadcnt 
adionc ,  qua  pctitur  id  quod  primor- 
dialiter  rcliftum  fuit.iu  tcnct  Bar.d.U 
rc  coniundh,quein  omncs  ibi  fcquun 
tur,&  cft  vcra  &  communis  fcnicntia, 
vt  tcftatur  Fcrnand.Vafqui.de  fuccef. 
creat.^.io.numcro  j  i  b.&  dc  his  nunc 
iatis . 


I 


Liber.§.Falcidla. 
§.  Falcldla. 
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VONIAM  fttprd 
delcgAtis^&  fdei' 
commisjis  particttla 
ribtts  dicium  efl.hoc 
loco  etiam  de  falci- 
diaquadamtraiiare  conucnit .  Eft 
4utem  hdc  matcrta falcidta  fubttliSf^ 
fedmultum  fralitcabiUs^  quotidid' 
na  &  valde  vtilis  . 

Hodie  non  licet  >ltra  dodrantcm  legare ,  & 

quodvltralegatttr^dcfalcatur,  nu.\, 
Falcidk  rnultipliciter  capitm^nu.  2 . 
fMcidia  dicitur  dcbit^  lure  inflitutionis  fme 

bareditmo,nu.z, 
Falcidia  refecat  ipfo  iure ,  &  quod  -pltra  do- 

drantem  legaturjegatarijs  dcbctur  natura" 

litert  nu.  4. 

fdddia  indu£la  eft  fauore  teflatorum .  n/<- 
me»  5. 

I  T)RocuiusintcUcftuprfmittoquod 
Jl.  1  1 2.  tab.  pcrmilliim  erat  vnicuiq; 
totum  patrimonium  fuum  lcgarc,tcx. 
l.vcrbis  lcgis,  ff.  dc  vcrb.  lig.  fcd  I.  Fal 
cidia  dcindc  cautum  cfl ,  vtvltrado- 
drantcm  bonorum  non  liccat  lcgarc  , 
tcx.l,J.fF. ad  l.Falcid.quod vero  vltra 
dodrantcm  lcgatiim  cft,dcfalcatur  pcr 
l.idani  t  vndcFalcidij  dicitur  quarta 
portio^quzpcrl.  falcidiam  dcducitur 
cx  legatis ,  quardodrantcm  cxccdunt. 
tcx.  1.  in  quartam,  if .  ad  i.  falcid.  &  ibi 
Do&.communiter  notant. 

t  Sccundo  prarmiitOj  quod  falcidia 
nomen  generolc  cft,&  raultiplicitcrca 
pitur  .  Propric  appcllationc  falcidisc 
vcnit  harc  quarta  qux  dclcgatts,  &  ft- 
dcicommisfis  (ingularibus  dctr.ihitur. 
Impropric  venic  ctiam  appcllatiq- 


ne  falcidix  quarta  trebcllianica^qusc 
dcducitur  ex  rclidis  vniuerfalibus  ,  dc 
qua  in  §  fcq. 

Improprijsfimevcntt  ctiam  lcgitU' 
malibcrorum  ,ita  cft  glof.  fingularis^ 
Auth.  vndc  fi  parcns,C.  de  inoffi.  te- 
ftam.quam  omncs  Dod^.communirer 
fcquuntur ,  rt  tcftatur  Fernand.  Va(q. 
ibi  numcro  5.  &  feq.  Vndc  tcftaiorfi 
lio  fuo  quid  rclinquens  ,  fiuc  dixcrit 
Rclinquo  pro  fua  legitima  fiuc  pro  fua 
falcidia  ,  vd  portionc,  vidctur  iurc, 
&tituIo  inftitutionis  rchquiffc, & va 
lct  tcftamcntum  ,  vt  dixi  infira  §.  tcfta- 
mcntum . 

5  Tcrtio  prarmitto  ,  quod  quarta  hzc 
falcidix  harrcdi  dcbita  dicatur  iurc  in- 
ftitutionis  fiuc  ha^tcditario ,  vnde  di- 
citurquarta  hsrrcditatis.ita  traditBar. 
d.  I.  in  quartam,  qucm  otnnes/cquun 
tur  ,vt  tcftatur  Paulus  Picus  ibi  num. 
loi.  Polit.  l.fiUum  qucm ,  nuincrod. 
C.  famil.  hcrcif.  Ratio  qua  mouentur 
Dodorcs  ,  quia  cx  quo  lccata  dc  iurc 
ff.  non  potcrantficrtin  tcftamcnto,& 
tcftamcntum  fubliftcrc  non  posfitfi- 
nc  harrcdis  inftitutionc,c jnfcqucntcr 
falcidia,qua?  dctrjhitur  dc  lcgatis.dice 
baturdcbitaiurcinftituticnts,quod  fe 
cus  cft  in  trcbcllianica  ,  quo:  potcrat 
habcrc  locumab  intcftato, fiquidcm 
ftdeicommilTa  ab  iutcflato  quoquc  rc- 
linqui  pottrant.ScJ  hzc  r.itio  non  vi- 
dcturvalida,  prarfcrtim  hodic, cumle 
^ata  ctiamab  intcftato  rclinqui  pof- 
lint,  videtur  igitur  dici  po{Ie,quod 
in  falcidiam  imputcnturca  qux  iurc 
hfreditario  capiuntur,  fccusin  Trc- 
bcllianica ,  vt^.  fcq.  diccmus,fca  non 
infifto . 

^  Quarto  pr^mitto  quod  falcidia  re 
fccat  ipfoiurc,quantu«nfcihcct  ad  do 
niinium  ,  vt  qii.idrans  non  tranfcac 
ad  lcgatartum  ,  fccus  quo  ad  obliga- 
tionem  ,  idcoquc  hoc  ,  quod  vltra 
dodrantem  lcgatum  cft  j  lcgatarijSj 
tt  fidcicommiifarijs  natuialiicr  dc, 

bctur  ' 
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«!eb«ur,non  iatemciuiliter.  itatcnec 
Bat.l.i.ff.adl.falcid.& I.f. ff.de  codia. 
indcb.&  cum  B.nr.cft  cois  opi.  ¥t  tcfti 
turlaf.l  ciim  cjuiij.niim.  5  C.f<ciuri& 
fift.igno.d.l.  I .hH. I  p.Rfp.l.fi  titiij  ct 
fftortis^nu.p.ff  quorum  lcgat.  Comu- 
ncm  quotj;  affirmatSoc.l.  i  .col.fin.ff. 
ad  I.  falcid.fi:  idco  in  praxi  cfle  fcfuan- 
dam  af?irmatImol.c.fi.nu.  lo.dcfolut» 
Gommuncm  dicit  Cuma.  d.l.  l .  ff.  ad 
falcid.  num.4.  Panor.c.  quit  plcriqut 
Bu.i6.dcimi1iunit.  ccclif.  Lif.l.  fi  pa- 
ftojnu.^.C.dcpaft.Rubc.confil.io;. 
Aii.j.  Alcx.l.  fi  lcgatus,$.  fi  princeps, 
nu.i.ff  ad  Trcbd.Anton.  dcPadil.  d. 
I.^m  quis,nu.2.Bercnd.Fernand.d.I. 
In  qdartam,num.i  ^z.Linccl.Polit.d. 
I.filium  qucm,mim.  7^.  licct  ipfccum 
|)lcrifq;a1fjs  contrarium  nititiirdcfcn 
AtYCy  poftcavcro  diflingucndo  coiv» 
tordat  opinioncs,fatctur  tamcn  inco 
tiullam  cfTcdubitationcm  ,  quod  ipfo 
lurc  lcx  falcidia  locum  habcat  quan* 
him  ad  dominium  impcdicnduni  nt 
tranfcatinlcg.itarium,num.8i  .in  fin. 
j    Quintopramiitto  falcidiam  indufli 
fuilfc  fauore  tcftatoris,licct  viilitatcm 
liatrcdis  rc(piciat,Tt  fcilicct  ^  in  tcfto 
ib  co  fcripius  c  hjres.facilius  ad  adeu- 
dam  hircditatera  commoucrctur ,  6t 
ita  vltima  ipfius  volunias  cf!e6tum  for 
tirctur,qu5  .ilias  omiffa  aditionc  irriia 
rcddcrctur,cum  inftitutio  fit  caput  Sc 
fundamcntum  tcfhmenti,  qiiia  fubla- 
ta  ciiam  lcgatacorruunt.  hanc  opinio 
ncm  comn^.uncm  profitciurAlciat.pt 
hdox.hb.  5.caj5.  ip. 

Quxjlio  fi 

ti^spastatm  vltra  dodrantem  dettahit  frl 

cidram.mt.  i. 
Q»id  m  fideii(,mn}}/lam  Tmttnfitii,nU.l.d€' 

clarattnm.^..^.&  5. 
H<o  CJ  »(fiitjitus  in  r  f  <€Tta  an  d(trahatf<da- 


diam,ntiin.6, 

^n  jilms  tefiatoris  poffit  detrahere  leg^ti- 
tHam&fattidhm^Hk.^, 

I  TTls pr|mitfi$,videamusqulbuspcr 
Jkimifla  fit  ftlcidi«delfaftio,  &  qui- 
dcm  expcditu  cft  hacrcdf  ^rauatu  le^t 
tis  vlira  dodranic  harrcditatis  nolTc  fal 
cidia,ideftquaria  iurc  fux  inftitutid- 
nh  dctrahcre.tci.l.  t  .ff..id  fdlcid. 

a  Sed  qiiid  ifi  fideicommilTari^  f ni«er 
fali,niiquid  detrthtt  falcidit  dc  lcgatif 
fingularibus?Rcfp.quod nort  tcx.l.lcx 
f.ilcidia,$.nunqua,ft.adl.falcid.Q'iod 

3  quidcm  regularc  cft,&:  proccdit  qn  he 
rcs  fcriptus  dctraxit  falcidiam,fcd  quid 
fi  hcrcs  reftituit  hjrcditatcm  fidcicom 
mi(!ario,non  dctrada  falcidii  yblcili 
grariafaccrcfidticommifrario  ?  Rclf. 
quod  tunc  dctrahit,non  tamcn  ex  fui 
pcrfona,  fcd  harrcdis  ,  &:  in  dubio  gra- 
tiam  faccrc  voluiflc  pracfumicur.ita  tC- 
nct  gl.d  §.dcniquc,&:  fc(!|uunli\r  DoC. 
vt  ibi  fateturRaph  Cuma.quem  rcf^l 
Alcx.idcm  JttcftansRip.nu.id. 

4  Quid  auicm  fi  hacrcs  non  dctMXit 
quia  coadus  adiuit ,  quo  cafu  nbn  pd 
tcft  ?  Rcfpond.  quod  tunc  ctiam  fidci 
commiflarius  detrahit  cx  perfbnd  ip- 
fius  hjtrcdis.  tcx.  1. MarcelluSi  f .  quod 
fifi  fpefta,lfadTrcbel.  &  hoc  quoq< 
non  habctdubium. 

j  Intcllige  tamenpr*difta,  Vtproc*-^ 
dant ,  qn  ab  ipfo  hifrtde  !cf;«ta  rchda 
funt,  fccus  fi  a  fidcicominiflario ,  quii 
dc  iftis  Icgatis  nuquam  dctrahit,  tex,U 
fada,$.fi  cum  fiifpc^la,  (f.  ad  Trcb. 

£  Quarroitcm  quidde  harredc  in  rt 
certa  inftituto  ,  numquid  posfit  fiilci* 
diam  detrahere  ?  Rcfpond.  Bald.  1. 
lium  qucm,  C.  famil.  hcncif.  tcnct  ,tjp 
inftitutus  in  rccerta  non  habcat  ius 
dcducctidac  qvran*  ,  d.ito  Cohlfrcde 
yniuerfali  adcunic  harrcditatem  ,quo4 
legatario  fit  comparandus  ,  &  harc  ve- 
tior  Cc  communior  tft  opihio,vt  tcfti 
lur  EmMi.aCofta  c.fi  pattr^v  crb.tr  e- 

bcUu- 


Liber.§,Iui 

bcllidnicar^nu.  i  p  dc  tefl.lib.  6.  Corn. 
t^(.}^6.&c  non  rcpcrifrcq,  Biid.cotra 
dicerc  artcritSoc.iiin.conr.  i  zi.Iib.  i . 

7  Iicm  c|uaero,  numqiiid  lcgatarius  gr« 
uatus  falcidi^  quartam  clctraiiit?Rcfp. 

uod  rcgulariter  non  dctrahit,nili  fibi 
ecrahdtur,tcxJ.Lcx  f'alcidia,$.nunqui 
ff.  ad  l.talcid.&  hancdicit  cffc  cocm 
Doc.fniam  Alcx.ibl  Ideoi^;^  tcftator 
legatario  rdinuic  ;o.  &  grauauit  eum 
vc  ahcri  i  f.^Iuac^poflca  harrcs  legata 
rio  detrahit,  ita  vt  tantum  rupcrfit 
(blutis  I  5.  (juartam  niliilomLnus  rcti- 
ncat,Icgat  anus  et  pot  dctrahcrc  pro  ra 
ta  ex  prarfumpta  mccc  ccilatoris,  quafi 
illud  cjuod  dctraxit  harrcs  vidcatur de- 
tra^iiambobus  pro  rata.ita  cenct  glo. 
1.1. ^.fi  Titio.tf.adl.rakid.&hanccfie 
communcm  opinioncm  attcflattiribi 
Atex.nu.  i  .&  glof.l.  i .  §.  dcniquc,  ibi 
Do6t.omncs  vidicit Ripa  nu.i^, 

8  Idcmdicqn  icgatarius  rctinct  fold- 
diam  cx  pcrfona  harrcdis ,  qui  voluit  ci 
graticm  faccrc  non  dctralicudo,  ita  tc 
nct  Bar.d.i.dcniq;  ,&  fccjuuntur<:^'tc 
fi  Doc.vt  Rip.ccuatur  ibi  au.4. 

5  luxca  prxdi^la  quarro ,  fi  harres  flt  in 
ftitutus  dc  libcris  tcftatoris  ,  ^ui  dcbct 
legittma  &  Trcbcliianica,fi  poft  mor- 
tem  vd  fub  condicionc  (it  grauatus,  vc 
dixi  infra^.TrcbclUanicijii  isfilius  lo^ 
gatis  &  fidcicommisfis  rcrum  particu 
larium  poft  mortcm  vcl  fub  quaciaquc 
alia  conditioncnc  oncratus, Nuquid 
tpc  rcftitutionis  iidcicommisfi  parti- 
cularis  dcducatur  fa!ci.lia  vltrapartcm 
iure  naturar  debicam,ita  vt  fimul  duas 
quartas,f  quariaportionc  iurc  iiatnr£ 
debita,&  falcidiacxkgacis  vel  fidcTco 
mtsfis  dcbita  dctrahcrc  poslit?Rc-fp.in 
hac  quarftioncdiiicntio  cft  intcr  lutcr 
prctcs.Et  quidcm  fcicndum  cft ,  quocl 
Pontificij  inhoc  anicuload  Trcbd- 
lianic^  detradionem  (c  rctulerunt^icc 
cjuicqua  locuti  funt  dc  falddi^dctra- 
6ioRe,vndcdubitacio  iiifurgic,  An  iu 
fa  corrcdoria  qu«  duM  qu^jas  ilar^ 
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hcrcprcmittijntad  fa/cidi.w»  cxtcndi 
dcbcat,&  quidam  cxiftimarunt ,  dctra 
dioni  falcidixlofum  non  clfc,  ncc  ia 
hoc  corrigi  iura  antiqua ,  quod  voluit 
Fulg.inl.quanqua,n.4  C.ad  I.Fal.qu^ 
fequitur  Alcx.I.in  r6nc,$.qnod  vulgo 
nu.  i  i.vcrf  potcft  et,&  hanccocm  cf- 
fcfniamcnunciat  Lanccl.PoIit.l.  filiG  i 
quem,n.i  ?5.vcrfcircatjuartum,C.fa-  * 
mii.hcFcif.Soc.iuR.conh.  i  j6.Hibi  ft. 
num.  II,  vol.i.FrancifManti.deco- 
ic<^l.vhijn.volunt.  Iib.7.tit.i.  nu.i^, 
yol.  I  .Fraiicif  Manti.  dc  coqicd.  vitL 
VoluntJjb.7.tit.2.nu.i  X, 
.  Contrariiim  vcro  tcnct  Bar.  I.  r. 
int«rdum,tf.fi  cui  plus,  &  fcquitur  Jo. 
dc  Jmol.&  plcriq,-  ali|,&  haucopinif^, 
ncm  cocm  cll'c&  veriorcm  dicit  lix^r 
ro.Gabr.inconf.itf.  nu.  29.  &prio/c 
(hiatn  non  vidcricommunem  nccpro 
babili  ronc  pcrfuadcri  pollc  dicit  Emii, 
aCofta  c.  ii  patcr,  vcrb.abfqucdcdu- 
^one,  nu,  i  ^.4c  tclbm.  Ccnfucrun* 
namqj  hancpartcm  fcquptcs  inter  fal- 
cidiam  lcgator um  &  intcr  TrcbclU;^^ 
eam  h,Tr.uditaiis  fideicomnwlfArix  ;ifj<j 
conftatucndain  dilUrciuia,  quoad 
fupra  qua:ftioncm,d',im  tcx.d.^.inter- 
dum  loqucntcuiiofalcidia  indu^crut 
ad  Trebcllianicam  ,ijuod  D^crct^lfvi 
eti4m  habcront  locum  iu  foJg^is  . 

Ouxflio  I L 

Httrcs  frrauatus  partkularibHsleg  itis& 
ieicommiffo  vnmerjaU^an  pfraniqug  (fHV- 
tatH  detrahat. 

QVacroitem  ,  inftitutuscftharres 
non  cx  defccndcntibus  ,  &  tefta 
torfacitmultalcgata  particularia  ,  & 
fidcicommilla  vniucrUlia,fcd  manda- 
uit  vtharrcelegata  pcrfonalia  prxfta- 
rct>an  utraq;  quarta  f.ilcidiar ,  &Trc- 
belliaoicjr  dctrahatur?Rc(p.  V  idc  quat 
dxxx  iiafra  $.T^'cbclUanica. 
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Qufflto  II L 


S  V  M  M  U  ^^l  Jl, 

falcidia  dttraJntitr  de  le^atis  pa^ticitlaribiis^niu 

I  ,item  de  fideicomiffis  particuiaxtbusy  n.i . 

fmeextcflb  ,fiueab  intefiato  reli£lis.nu.j. 
Quid  de  •pniuerfalibus  legatis ,  »«.  4. 
i^id  in  le^atis  ad  pias  cakfas,  nu.  ^ .  declaratur 

etiamfi  mediate  fiatper  alium  refiitutio,n.6, 

C^nu.y.  Z.&^. 

NVncdcquibus  relidis  dcducatur 
agcndumcft.Vulgata  cftcoclufio 
quartam  falcidiam  dccrahi  dcrclidis  li 
uclcgatis particularibus^  tcx.cft^  fcd 
quia^inftit.adl.falcid.  glof.d.l.in  quar 
tam,&:  fcquutur  Dod.communiicr^vt 
ibi  firmat  Rip.Fcrnan.&  omncs. 
2    Scd  quarro,  quid  dc  fidcicomisfis  par 
ticularibus  ?  lUTpon.  Communis  cft 
opinio  falcidia:  locum  cflc  ,  ita  attcfta- 
tur  Paul.  dc  montc  Pico  rcpct.  d.  I.  in 
quaria.Bcrcng.Fcrnan  n.20  2.Franci. 
Rip.nu.2.Io.Bolog.nu.6(5.Communc 
quoq;dicitBcllon.rubr.nu.  10.  adfin. 
ic  nu.  1 1  .inftit.dc  fidcico.  hxrcdir.  & 
cxcoi  rcfcrt  nouisfimcFcrnan  .  Vafij. 
dcfucccT. rcfol  $.1  i.nu.5.facit,quod 
(icut  lcx  noua  corrc^oria ,  loqucns  in 
vno  cxparificatts  iurc  antiquo  cafibus 
«Ktcnditur  ad  aliu,vt  tcnct  glof.  coitcr 
approbat4jl.fi  quis  fcruo^C.dc.fur.  E- 
cotra  fi  lcx  noua  duos  arquiparat  cafus 
Jcxanciqualoqucns  dclcgatis^dcbct  cx 
tcndi  ad  fidcicommifta  particularia. 
5    Itchodicproccdit  in  Icgatis  &  fidci- 
comisfis.omnibusq,'  particularibiis  rc 
Hftis  taab  intcftato,qnam  cx  leftanicn 
to.  ii^nc  opiijioncni  dic:t  niiigis  cGcni 
&  vcriorcm  Soc.  iu.d.  I  in  quarta^n..^. 
^    Scd  quid  de  vniucrfiltbus  lcgatis : 
Nuquid  in  ijs  habcbit  locum  fjlctdia  ? 
Rcfpon.  an  ab  initiojC]uando  introdu- 
^ta  fiMt  falcidia,habucrti  locum  in  vni- 
ucrf  Jibus  lcgatis  magna  cft  dubitatio 
&  glolfa:  vtdcntur  tcncre,  quod  non. 
gIoi.l.mulicrj  ^.fin.  fi.ad  Trcbcl  glofL 


Rub.C.co.glof.^.fcd  quia,  inftit.  dcfi* 
dcicom.horrc.quasvbiqi  coiter  fcquua 
tur  Doc.vt  tcftatur  Bolog.rub.nu.  1 7. 
ff.adl.falc.quialcgatavniucrfaliahabct 
naturafidcicominorumvniucrfaliuni. 

Contrariam  fcntcntiam  qudd  coni 
pctcbat  falcidia  ab  initio  tam  pro  vni« 
ucrfalibus^quam  particularibus  Icgatis 
tcnctCuma.&Socin.d.rubr.&  hzcde 
iure  vcra  vidctur  :  Nam  cadcm  ratio 
militat  in  lcgato  vniucrfali,  qua;  in  par 
ticularijfcd  parum  rcfcrt,  hodic  cnim 
cum  adzquata  fint  lcgata  vniucrfalia 
fidcicommisfisvniucrfalibtis,  falcidia 
de  cisnon  dctrahitur^fcd  crcbcllianica 
ita  tcnct  glof.d.rub.C.cod.&  glof.d.^* 
fcd  quia,&  cft  comunts  opinio^vtprae 
didi  tcftantur.Communcm  quoq;  di- 
citRip.d.l  in  quartam,nu.j.MathcfiI. 
I.filium  qucm,nu.  1 5  .C.  famil.  hcrciC 

Intclligc  tamcn  hanc  glof  commu- 
ncm  opinioncin  lcgato  vniucrfali  har- 
rcditatis  ipfius  tcftacoris  ,  vt  fi  Icgctur 
pars  hxrcditatis ,  iftud  cnim  rcgulatur 
fccuadum  lutura  fidcicommilloruni 
vniucrfjlium^quia  a  tcftatorc  in  caieoi 
Icgatarium  tranfcuntiuraadiuc&  paf 
fiuc^&  in  iftis  icrminis  loquuntur  glo. 
&  Dod.c6itcr,vt  dicit  Rip.d.Lin  quar 
tam^nu.^.Sccus  fi  Icgata  fint  vniucifa- 
lia  alccrius  vniucrficatis,  quam  harrcdi 
ratis  ccftatoris,vc  lcgacum  pcctilij,lcg4 
tuharrcditatis  marcrna::iftacnim  ic"U 
Liitur  fccundum  naturam  Icgatorum 
particularium,vt  dixi  fupra^  icgatum, 
q  prima, 

5  Qnairo  vltcriuSj  nunquid  falcidix 
dctraCtio  ctiamlocum  habcat.in  Icga- 
fts  ad  pias  caulas  Kcfpon.  c]uod  non, 
tcx.  cit  Auth.  fimilitcr,  C.ad  I.  falcid. 
&  ibi  omncs  Doft.  nocant,vt  tcftatur 
Hyppol.Riminal.in  pnncip.inftitu.  dc 
donat.  nu.5<54  cominuncm  dicit  opi- 
nioucmBcncd.  Capra  trafta,  rcgular. 
rcgu.i  io.nu.5.&  quoditafcruacur& 
approbacur  ccftacur  Alcx.I.  i  .^.ad  mu 
lucif  ium^  tt.4d  1,  folcid. 

£ci»oc 


Llber.§,FaIclcI{a, 


Ethocquidc  proco<lit  fitcftatorim- 
mediate  Icgauit  ad  pias  canfas ,  c^d  aut 
filcgauitTitio  &  mandauitjVtcccJcfi^ 
rcftitueretPRcfp.cf  ncchoc  cafuTitio 
dctrahitur  falcidia,  nc  ipfe  ccclefia:  de- 
trahat  qd"  p6t,vt  dixi  q.i.itatcnct  Bil. 
l.Auia.$.Titio.  fF.dc  coiid.&  demoftr. 
cu  phiribus  rclatis  pcrTiraqu.tra6l.dc 
priuilcg  pix  caufx ,  priuil.25.cx  cuius 
rdationc  videri.  hanc  coem  clTc  firmat 
Fcrnand.Vafij.de  fiicccrprogrcf.  li.  j. 
$.i6.nu.24. 

Quiditefi  teftator  cxprcfsc  iufsitct 
dc  lcgatis  pijsdetrahi  faIcidia?Rcfp.gI. 
Auth.fcd  cum  tcftator .  C.ad  I.  falc.tc- 
nct^r^  hoccafu  falcidia  dcduccnda  fit^ 

3uam  gl  coitcrdicitapprobata  Vafqu, 
.Ioco.nu.44. 

Scias  ct,  liccc  dclcgatispi  js  no  dcdu- 
caturfuIcidia,tamchoc  proccdcrc  quo 
ad  commodvim  tcftatoris,  fccus  quoad 
damnumcuitandum  ,  ii  legata cxccdat 
fummamjvcl  vircs  patrimonij,  vt  fi  cc- 
tum  habcat  tantum  in  patrimonio  ,  & 
cetum  quinquaginta  crogauit,  partim 
ad  piascaufasjpariim  profanas ,  tuc.n. 
lcgata  vtrinquc  minuuntur,  &  rcducu 
turad  modiim,&  mcnfuram  patrimo- 
nijtcftatoris,dcindcdcprofanis  dctra 
hitur  falcidia,n6  dc  pi js.  ita  tcnct  Bar. 
d.auth.fimilitcr  cum  pluribus  pcr  Ty- 
raq.alJcg.cx  cuius  rclationchacquoq; 
comunem  alTcric  Vafq.pra:citato  loco, 

Pra:tcrca  qro,  fi  ccclcliah^rcs  inftitu 
ta  fit,nuquid  falcidiam  dc  Icgato  altcri 
ccclcfiar  rdido  dciraherc  pofsit?Rc(p. 
Diucrf^-  funt  fnle.quidam.n.cxiftimat 
dctradioni  locuin  cifcjhanc  fniam  pro 
bat  Abb.c.  in  pr;cfcntia  cxtra  d  c  prob. 
9c  cocm  cfic  dicit  Vinccnt.  Hcrcul.l. 
MarccIIus.ft".ad  Trcb. 

Scd  cotrarium  tcnetRoma.  d.auth. 
fimilitcr  ^.fpcciaii.  C.ad  i.  falc.&  hanc 
cocm  c(fc  opin.dicit  Andr.Barbat.c6f, 
1 5.C0I.7.  vol.^.  &  vcriorc  dicit  Alcx. 
il.l.MarccIIus.nu.y.Iaf  nu.57.  Alcx.l. 
j.^,ad municipiuni.ft.ad l.falc.&  luAC 


tcncdam  cflc  vti  veriorem  &  cocm  fua- 
dct  Vafqu.dcfucccf  progrcf.J.i^.nu, 
15.  Quia  ccclcfia  in  hoc  priuilcgiata 
non  cft,crgo  vtitur  iurcc6i .  Lcx  cnini 
gcncraliter  loqucns  comprchcdit  om- 
ncs  pcrfonas  priuilcgiatas,fi  non  funt 
fpccialitcr  priuilcgiata:  fccundum  co- 
muncm  opin.  dc  qua  dixi  §,  q. 

Quxpo   II II. 

Un  de  legatis  pcenalilms  detrahatur  faUitSd  • 

QVa:ro,an  dclegatis  p^milibus  <Jc- 
^trahatur  quarta  falcidia:  ?  Refi». 
gl.in  c.Raynald.cxtra  de  tcftam.  vcrD, 
bcncficio  ,  tcnct  harrcs  non  dcduci^ 
falcidia  dc  talibus  legatis  qux  in  p^na 
fiunt,fcd  diftingucndu  cft,  aut.n.a  tc- 
ftatorcqdlcgatiicftin  pocna,  vt  Icga- 
tario  cocradicctcalccri  dctur,  &  tunc 
falcidta  dctrahitur,qa  pocna  icgata  cft, 
&  cft  Icg.uu,  Aut  hxrcs  cj.d  foluit  plu9 
Icgatarijs  in  pa:nam,qii^^  proccdit  a  co 
dcmnationc  iudicis,  &  non  dctrahitur 
falcidia.ita  tcnct  Abb.  c.  Ruyn.  &  c6i- 
tcrtcncii  dicitBcncd.Capr.rcg.i  10. 

Qtufito  V. 

K/lnexmf{iUitiQmbui  xnre  eerta  /Mcidiads^ 
trahatur, 

Vxroitcm  ,  An  falcidwdctrahi 
V^^pofsit  ex  inftitutioncfj(5ia  in  rc 
bus  ccrtis?  Rcfjion.  quod  fic.tcxt.cft  I. 
exfadlo  proponcbatur,vcrfi  ctfi  fortc. 
ft.dc  harrcd.  inftit.&  ibi  tcnct  Bart.& 
plcriqucalij,  &  hancfcntcntiam  com- 
muncm  &  indiibitatam  cflc  affirmat 
Socui.iun.confil  i  {4.nu.6.&  7.vol.  r. 
FrancifMantic.  deconicft.  vltim.vo- 
lunt.lib.p.tit.i3.nu.io.  Q^ia  inftit^to' 
B  b  hzrcdc 
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hcrcJc  vnjucrfali  &  adcutc  ,  inftitutio 
i(ta  in  rc  ccrta  fada  ccnfccur  legatuin  j 
vc<Jixirupra.$.Inflitutio.(^.2  2. 

QH^^jlio  V  L 

%An  de  legltima fiuoium  detrahatur  filddla. 

QVarro,  numcjuid  Icgitima  filioru 
patiatur  faJcidiar  dttraAioncm? 
Rnd.C)>  non.icx  cft  l.fcimus  anica.C. 
dc  inott.tcft.&  ibi  lenct  BaL  &  cartcri , 
cftq;  cois  &  rcccpta  ))od.fnia,  vt  tcfta 
turibi  Va^q.nu.j.in  li.  ?.dcfucccf.rc- 
fblut.Qii^ia  Icgiiima  dcbctur  &  dctrahi 
tur  ad  /imihtudtne  xris  alicni  antc  ola, 
poftca&:  dcindcin  rcfiduo  fulcidiacro 
poncnda  cft,vt  dixi  infra  J.lcgitima.q. 

Qufffio  VI L 

SF  M  M^\l^, 

le^atum  dotis  regularittrnon  patitur  falci- 
dtam.nu.  i  .declaratur  m  commodo  reprefen 
tatiomsjik.  z . 

I  Vafro,an  Icgatu  dotis,vcl  pro  vir- 
ginibus  mariiadis  fubiaccat  fal- 
cidiac?Rnd.cj)  non .  ita  icnct  Ang.I.cu 
is.^.limilitcr.fi.dccodit.indc.  dummo 
lcU(^um  fucrir  paupcri,  iecus  fi  diuiti . 
ita  proccdit  glo.I.  tali.ff.  dc  iurc  dot,& 
hac  opin.cftc  communc  tcftatur  Bocr. 
decif.94.nu. 2. 

Scd  quid  in  lcgato  dotis  rcftitucdac 
vxori  fado,nunt|iiid  patictur  falcidia? 
Rc/p.cj»  non.itacft  icx.l.fi  vfuitru(5tus, 
vcrf.dos  Icgata.ft'.  ad  l.falcid.  (juia  rcm 
Aiam  accipcrc  vidctur. 

a  Quod  in  intclligc,&  dcclara  no  pro- 
cedcrc  fi  dotis  lcgatuni  habcat  commo 
dum  rcprcfentationis  cx  co,  c]^  alias 
non  ftatim,fcd  poftcaannua,bima,tri 
ma  dic,  reftitucnda  crat  dos  ,  (|  vidili* 
cet  cofiftcbat  in  his  rcbus,  q  numero^ 
menfura  conftabantjYt  dixi  ^.dos.Ni* 


que  tunc  in  ifto  commodo  rcprc/cnta 
tionislocum  habec  falcidia,ita  quidcm 
vt  ilcommodum  rcprcfcntaiionis  va^ 
Icat  cctum^fc^m  coc  iiitcrcirc,&  ixitcr 
vfurium  cius  pccuni^ ,cx  co  commodo 
3  5  .rcfccari  profalcidia  dcbcaiic.ita  te- 
nct  gl.  I  .I.cum  dotcin.ft  ad  I  falc.  &  fc 
quitur  Bar.i.:  .$^.pcr  contrarium.  ft.de 
dotc  prarlcg.hanc  dicit  cocm  cftc  DoCk 
cpin.Alcx.d.I.  cij  dotcm.  Bal.NouclI, 
tra(fi.dcdotc  part.S.priuiJ.i  i.vbi  di- 
citcj)  cumd.gl.  viir  tranfirc  Do^r.coi- 
ter,ipfc  tn  diftinguit,hanc  ijuoqucrc- 
ccptam  nucupat£man.  aCoftac.fi  pa 
tcr.vcrb.lcgauit.num.2,;{.dctcftam.  ia 
60  qui  tamcn  putat  ita  incundam  cftc 
falcidiae  roncm,  vt  quarta  pars  ipiius  le 
gati  dctrahatur  cum  oncrc  rcftitucdij 
aducnicntctcrmino,vt  ll  miltc  fintlc- 
gacapro  dotc,  hxrcs  quarta  partcdu- 
ccnta  quinquaginu  dctrahac,quar  po- 
ftca  aducnicntc  dic  antiqu^  obhgatio- 
nis  intcgra  rcftituei,ita  cnim  quarcam 
partcm  rcprcfcntationis  cum  rctinuif 
fcapparct,  fiquidcm  durantc  ttrmino 
vfu  s  cft  com  modo  quarta:  partis  :Nam 
tantum  inicreft  rcfccarc  viginti  quin- 
quc,vt  propria  mancant  h^'rcdis,quam 
i^o.cum  oncrcrcfticucndi. 

Conirarium  vcro,  quod  ncq;  in  do 
tc,  ncquoin  commodo  rcprckntaiio- 
nis  locum  habct  falciciia.tcncc  glo.  i.I. 
3.C.dcfalf.cau.adic^.Icg.quam  {cqui* 
tur  Bal  &  plcriqucalij.&  £man.  vcrio 
rcm  dicit,&  probat  d.Ioco.nu.^  i. 

Qu^po  VIIL 

SV  MM^B^l^. 
^nin  donatione  caujamortis  falcidia  locum 

habeat.nu.  i . 
Quid  in  donationibus  inwjlidis.nu,  2 . 
Lluid  in  nmtis  caufa  capioacJiu.  5 . 

1         V^ro^an  in  donationc  caufa  mor 
tis  habcat  locum  falcidia  ?  Rcfp. 
^  ficiu  tcnct  glof.pcr  tcxt.ibi  m  l.in 

donatio- 


Liber.§.FalcIdia. 


387 


Jdnationibus .  Catl  I.falc.  &  fcquitur 
Bar.Ba!.&  cartcrijVtait  Didac.  Couar. 
rubr.dc  tcftam  par.j.nu.so.Ant.Go- 
nicz.varia.rcrol.tom.z.c.^.nu.  17. 
S    Idcm  dic in  donationibus  inualidis , 
<ju3cmortcconfirmantur,vtputa  intcr 
patrcm  &  filiumjvirum  &vxorcm.Qj 
tamcn  inrclligc,qii  donationcs  talcs  rc 
ftamcnto,vcl  codicillis  confirmaniur  , 
<)iiia  tunc  partibus  fidcicommifsi  fun- 
gunturrfccus  vcro  fi  (bla  mortc  &  file- 
tio  confirmantur ,  quia  tunc  valcnt  vt 
donationcs  intcr  viuoj,  ncc  habct  vim 
fidcicommifsi.itatraditBar.I.fi  qn.ft*. 
dc  Icg.  I .  cuius  opinio  coitcr  approba- 
tBr,vt  tcflaturGribal.I.in  quarta^con- 
duf.i.in  fi  &i(locafu  non  rccjuiritur 
aditioadcarum  confirmationcm,  vt  di 
xi  fiipra.^.donaiio.q.  i 
^    Scdquidin  mortis  cauficapionc? 
Rcfp  Diftingucdum  cft^aut  mortisca 
capio  non  proccdit  cx  voluntatc  dcfun 
fti,&  tunc  non  dctrahitur  falcidia,  aut 
proficifciturcx  voluntarctcflaniis ,  & 
tuncfi  proficifciturabalio,  cjuam  h^rc 
dcfimiliter  ccffatfjlcidia.  tcxt.  I.  acce- 
ptis.fF.ad  I.falc.&  his  duob.ctfibus  ocs 
concordanfjVrtcftjturCorn  1.  ii  mor- 
tis.nu. i.C. ad  l.falc.Sin  vcro  proficifci 
turab  h^rcdcjdiircnlio  crt,tjuibufdam 
cxi(limantibus,locum  cnTc  hlcidiz,  (1 
harrcspratftctantc  moram,aIias  fccus: 
Alijs  vcro  indiftin^te,  fiuc  harres  fuc- 
rit  in  mora,(iucn6 ,  falcidiam  dctrahi 
opinatibus,  dummo  harrcs  noprafftct 
ad  cuitada  pritftationcaltcrius  lcgati . 
itatcnctBar.I.cjui  prccio.  fF.dc  donat. 
caufa  mort  &  ira  communitcr  tcncri 
tcftatur  Cornc.d.Lfi  iTiortis.nu.5 . 

%An falcidia  in  una  re  detrahi  pofsit.nu.  r .  de- 
fUtratur  deiuris  xigorCyfecus  d(  £{fuitate.nu, 
2.tam in  diwfibdibus ^qudm indiuiftbilibus . 
J.CJ^  boc  qumdo  inter  partes  non  «mttc 


mt.nume.  4. 
^n  hxres  rem  alienat^  paffit  imputare.nu. 
J^wrf  //  teliator  rem  dedtt ,  w  iUm  mputet, 

nu.6.Crfeq. 

1  T  Vxta  praf difta  quarro  rtrum  qnarta 

1  falcidia  pluribus  Icgatis  rclidis  iii 
yna  rcpofsitdcduci  ?  Rnd.  tj»  non,fcd 
dc  lingulis  dctrahi  dcbct,liuc  lcgat» 
fintpluribus  pcrfbnis  relifta,  ftucvni . 
ka  tcnctBart.d.l.in  (luartam,  &  ibi  ca 
Bar.ocs  concordarc,  nanccffc  commu 
nem  Doft.fniam  Ruin.tcftatur.Cocnt 
quoqucdicit  Rip  nu.92.PauI.  dcmon 
tc  Pico.nu.io6.Rol.tra6l.rcft.rub.2$>, 
nu.s  Salyc.l.i.C.cod.Soc.iun.nu.  82, 
Gribald.rubr.vtru  quarta  fa  IcidiaFcr- 
nan.  Vafq.dcfucccf.progrcr^.25.  nu. 
2o.Io.Sncidcvvcin  inftit.dclcg  falcid. 

2  in  princ.nu.  1  8.  Quod  tamcn  intclhgc 
infpe(f^a  Icgisdifpofitionc&iuris  rigo 
rc,  qraquartaipfb  lurc  dctrahitur  dc 
omnibus  lcgatis  fccundum  c6cm,vt  te 
ftaturOIdr.conf.io7  nu  7.quercfert 
Vafq.d.^  26.& omnes prsdidti  fatcn- 
turSoc  iun.nu  8 2. 

Sccus  vcro  cft,qii  rc  ipfa  tpc  fblutio 
nis  fiuc  diuifii)nis  dctra<flio  ficri  dc- 
bct,nam  in  vna  rc  dctrahitur,  vcl  pluri 
bus  iudicis  arbirrio,ita  tcnet  Bar.d.I.in 
quartam  &ibi  Paul.  dcmotePico  nu. 
i/o.vcrf  fcptima,&  nu.  i  j  i.vcrf  oda 
ua  concluf.  hancdicit  clTc  cocm  Doft. 
opin.  &  fon  jn  inucnirc  contradiccn- 
tcni,&  cum  Bart.tranfircDoA.  coirer 
aflfcritSoc.iun.  ibid.nu.99.  Polit.l.fi- 
lium  qucm.nu.  100.  licct  ipfc  contra- 

J  riumvclit,  idqjnon  tantum  proccdit 
in  rcbus  indiuifibilibus ,  fcd  ctia  (i  rcs 
diuifibilcs  fjnt,  & omncs  prTdi(5ti  fa- 
tcntur,&  Bcrcng.Fcrnand  d.I  in  quar 
tam,vbi  fubdit  oiiod  iftud  fcruat  com- 
munis  vfusca II larum. 

^    Et  hoc  quod  ludicis  arbitrio  ficri 
dcbcat  detraftio  ,  intclligc,  fi  hatrcf 
cum  Icgatario  circa  dcrradiioncm  non 
conuenitj  fcd  li  concordcntambo,vt 
B  b    2  hxrcs 
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hxrcs  dc  vna  aliqua  rc  dctrahat^ifta  c6 
ucntio  valida  eft,  &  pcrmittitur  dccra- 
fUo  in  vna  vcl  pluribus  partcs  concor- 
dant^ita  docctBart.d.l.  in  quartam^  & 
hanc  conclufioncm  dicit  clara  &  indu- 
bitatam  Picus  ibi  nu.  i  o j .  &  cj>  fit  coi- 
tcr  approbata  &  clara  tcflatur  Soc.iun. 
nu.8o.Fcrnan.art. 2. nu.^ 7.  fubditquc 
hoc  cofulerc  harrcdib.&  lcgatarijs^vt  a 
fcipfis  amicabihtcr  iudiciu  fumcrcnt. 

5  Scd  qro,  quid  fi  hsercs  antc  diclcgati 
ccdcntcm  alicnauit  rcm  alicjuamjnumi 
<]uid  tunccx  illa  rc  h^rcsfalcidiapofsit 
dctrahcrc?Riid.Q>  fic.itatcnct  Bart.d« 
in  quartam,;^  fcquuntur  alij  coitcr,  vt 
tcftatur  Picus  ibi.nu.  1 1  i.ucrf.Qmn- 
tacft  concI.&  Soc.iun.nu.S8.  &  fcqu.> 
Bcrcng.Fcrnan.art.  z.nu.g  vbi  dicit 
in  fi.iimitationcs  ibi  pofitascommuni 
lcr  approbari  Rip.ibi  nu.  96. 

Aducrtc  tamcn,  hcct  Do€t.  circa  rc 
alicnatam  in  quartam  imputadam^in- 
diffcrcntcr  loquatur  dc  falcidia  &  Trc 
bcllianica:  tamcn  in  falcidia  locum  ha- 
bcrc  non  polfc  vidctur,quando  dctra- 
hcnda  cft  dc  lcgatis  hdtis  pluribus  pcr 
fonis,  fi  modo  funt  dcfalcabiUa,  quia 
iftud  ciTct  in  damnum  vnius  lcgatarij  . 
vidc  infra^.fcq.q.p. 

'5  Q^arro  itenri  j  quid  fi  tcftator  aliquid 
dcdic,quod  in  quartam  imputarctur  ? 
Kcip.  tunc  itandum  cric  voluntati 
cius  ,  &  in  cis  ante  oia  quarta  dctrahc- 
tur,  fiuc  fit  vna  rcs  ,  fiuc  plurcs.  ita  tc- 
nct  Bar.d.l.in  quartam,&  cft  cois  opi. 
vt  tcftatur  Picus  ibid.  Rip.  &  Bcrcng. 
Fcrnand.art.i.nu.  52.  Qu,od  proccdit 
fiuc  cxprcfscjfiuc  tacitc  difponat,  vipu 
ta  fi  cx  coicduris  apparcat.ita  loquiiur 
Bar.d.I.in  quartam,  vndc  fi  tcftatorfi- 
lio  in  vita  dcdit  aliquam  rcm  dum  viuc 
rct  in  pcculio^inuitis  lcgatarijsjilla  rc- 
lincbit  pro  falcidia,  dc  quo  tamcn  vidc 
qux  dixi  infra^.Trcbcll.q.p. 

7  Aducrtc,fi  tcftator  iufsit,vt  (bla  pro- 
prictas.vcl  ufusfruftus  pro  falcidia  ca- 
p^rctur  pcr  inftitutithxredcin  qui  n6 


cfl"et  dc  libcris,  quibus  fcgitima  dcbef 
hoc  tcftatoris  prarccptum  valct,  fi  tan- 
tum  iit  in  vfufrudu,vcl  proprictatc.vt 
cum  co  compcnfctur  id  quod  dccft  in 
proprictatc,  &  ccontra  quando  in  pro 
prictatc  tatum  iufsit  quartam  deduci . 
hanc  cocm  dicit  Fcrnand.Vafq.  dcfuc 
ccf  crcat.$.ao.nu.2  90. 
8  Sciasctiam,qu6dfiharrespcrccpit 
fruclus,illi  imputari  dcbct  priufquain 
ad  cxtcrarum  rcrumdcdudioneper-* 
ucniatur.  tcx.I.quod  dc  bonis  quod 
frudus.ff.  ad  I.talc.  &  cft  cois  opinio,) 
vt  tcftaturBereng.Fcrnand.dii5t.loco. ' 
nuin.n* 

'Porro  quale  dcbcat  cflc  iudicis  arbi 
trium,&  an  ci  prarcisc  ftandum  ftt^di- . 
xiinfra  ^.fcq.d.q.p. 

Ojuffio  X. 

^An  falcidia  detral?i  poffit  contra  exprejjam  tc 

flatoris  -poiuntatem.nu.  i . 
^n  tacit^prohiberipoffit.nn.z.ex quibm  co 

ie^uris  toUigatur  prebibitio.nn.j  .cJr  fequ, 

I 

I  Irca  prf mifla  qro  itemjfi  teftator 
V->/ prohibcat  dctradionc  falcidiar, 
numcj.d  contra  voluntatcm  cius  nihilo 
miuus  dctrahatur?Refp.01imindubi- 
tatcr  no  potcrat  prohibcri  falcidia  ,  & 
cotra  volutate  tcftatoris  dctrahcbatur* 
tcx.I.qd'  de  bonis.^.fratre.fl.ad  leg.fal- 
cid.Scd  hodic  nulla  cft  dubitatio,quia 
falcidia  fpccialis  prout  copctii  pro  re- 
bus  rcli6tis  particularib.prohibcri  poC 
fitjdummo  forma  p(cripti  fcructur,  tji 
tcftator  fcics  valorcfui  patrimonij  ei 
cxprcfsc  prohibii  cri  t  .tcx.auth.  fcd  cum 
icftaior.C.  ad  I.falcid.&  tcncnt  coitcr 
33od.vt  tcftaturBolog  rubr.adl.falc. 
nuuf8.  Fcrnau.Vafq.de fucccf.crcat.^, 
S.nu.i.  Ratio  cft,tj>oUmharrcdc rcpu 
diante  tcftamcnta  inBrmabantur.  Ho- 
dicilhaErcfi  rcpudiatproptcr  falcidix 

prphi- 


Llber,§.FaIcIdi'a, 


prohibIlionem,teftm  non  vitiatur,  fed 
n^rcditas  dcfcrtur  rclicj^uis  in  tcfto  fcri 
ptis^nuclegatarij  Hntifiue  fidcicomif- 
farij,  Sc  illorum  aditionetcftm  coiifir- 
matur  ita  tcnct  Bar.l.ncmo  pot.  ff.  dc 
leg.  I .  &  qd  ifta  ro  fit  vcra  &  cois  tcfta 
tur  Corn.d.  Authen.fcdcum  tcftator, 
Fernan  .Vafq.d.J.  ?f  .nu.  2. 
i    Sed  quid  fi  exprefsc  non  fit  prohibita 
iuxta  Icgisprxfcriptum,numquid  fuf- 
ficiet  fi  cxconieduris  apparere  pofsii? 
Rnd.  r{>  Ci  talia  vcrba  adfcripta  (int  pcr 
teftatorcm  ,  vt  clare  &  ccrtc  apparcat 
dc  mcntc,  Q>  volucritprohiberc  falci- 
diam,  tunc  admittitur  voiucas  eiuSjCtd 
prohibitio  fafta  non  fit  iuxta  lcgis  prx 
rcriptum,vt  fi  intcgru  icgatu  f  jlui ,  vcl 
prarl^ari  iufsit:intclligitur.n.falcidiam 
prohibuilic.ita  icnetgl.I.decem,in  fi. 
£f.de  fidcic.hbcr.  &  in  iioc  omnes  coi- 
ter  confcniiunt,vt  tcftatur  Bcllon.cof. 
(J^.nu.  j  .Fcrnan.  Vafq.dc  fucccf.  pro- 
grcf.$.z6.nu.i9. 
Idcm  eft ,  fi  tcftatoriufsit  Icgatu  finc 
diminutione  folui .  ita  tenct  Paul.  de 
Caftr.d.auth.fcd  cum  tcftator.nu. 2 .& 
in  hoc  cjfu  ncmmcm  difcrcparc  dicit 
Aim.Crauct.conf  1 74. nu.  i  .in  fi. 

Sed  quarro,quid  U  tcftatordixerit,vel 
mandaucrit  exccutorcs  capiant,  vcl 
diftribuantvfq^adintcgra  fblutioncm 
lcgatorum,  an  falcidia  incelligatur  pro 
hibua?Relp.c^  (ic.hanc  dicit  cfle  cocm 
Doct.opin.Ruin  conf.  1 1  y.nu.zi.vol. 
^.quem  refcrt  Franc.Mant.de  conied. 
vlt.volundib.p.tit.vlt.nu.  1 8. 

Quarro  itcm ,  quid  ii  teftator  manda- 
liit  pleno  iure  rcftitui,numquidadmit 
tatur  harres  ad  dctradionc  filcidiar,  an 
vcro  teftator  prohibuifTe  videatur?  Re 
Ipon.Bart.l.Centurio.nu. 27.ff.de  vul 
gar.  lenct  tuncquoqueex  voluntatete 
ftatoris  detrahi  non  poffe.hac  cocm  ef 
(e  finain  proficctur  Alc.ibi  nu.po.  Bo. 
log.d.rub.ad  l.hlc.nu.49.  Eandc  dicit 
cocm  loan.Diled.  de  arte  teftand.  tit. 
j^caut.  j  I  .nu.  j  .Alcj^.conf  5  Jib.  j .  re- 


3h 


ceptlorcm  diclt  Boer.decif.19j. 

Contrariam  fen tfiiam,  quod  harres 
non  obftante  hoc  pof^it  falcidia  dctra 
hcrctcnctFtl.  c.auditis.  extra  dcpraf- 
fcript.  &:  hanc  firmat  tcncri  ab  oibus 
Roma.Auth.fimiliter.C.ad  I  falcid.  & 
cocmdicitidcm  conf.  jjp.  hancquo- 
quedicutvcriorcm  Modcr  Parif.add. 
ad  Alex.conf.5.Iib.j.&  conf.201.vol. 
fi.Capr.conf  j6.Bcrtr.conf.  148.  vol. 
j.Crot.l  ncmo  poteft.ff.de  lcg.i.  Quia 
non  cft  vcrifiniilc  tcftatorcm  vtllciuri 
coi  dcrogarc,  vd  ha:rcdcm  fuum  lcgali 
auxilio  priuare  p  vcrba  gcneralia.  £go 
tamc  contrariam  foiam,  quamuisharc 
atquior  fit,fequcdam  iudico  fauore  vl- 
timarum  voluntatum,quibus  multum 
menti,&:  voliitati  teftatoris  tribuitur, 
dumododcea  conftct  quoainquemo 
do,dixi  iufra.^.TrcbclIianica.q.  8. 

Quajfio  XI. 

kAti  hodie  falcidia  detrahatur  contra  teflato^ 
ris  yolumatm  ft  non  probibeatm; 

QVarro,  an  hodic  cum  tcftator  pof 
fit  prohibcre  falcidiam  ,  ca  falci- 
dia  dctrahi  vidcatur  contra  tcftatoris 
voluniatcm?Rcfp.Sunt  qui  exiftimct , 
quod  cu  hodic  tcftator  proh  iberc  pof. 
fit,(ponte  eam  cocefsiffe  videatur ,  fcd 
vera  &:  cois  cft  opinio  in  contrarium , 
hanc  diciteffecocm  Do(5t.  (cntentiam 
Vinccnt.HcrcuI.I.  Titia.ft  ad  I.falcid. 
Rip.d.I.in  quartam.nu.4;.GribaId  6. 
oppof  Bart.vcrf.fcd  cui  dilrofitio.  d.I, 
Tiria.Fcrnand.  Vafqu.dc  lucccf.crcat. 
$.8.nu.i8. 

Quxnio  XI 1. 

SV  MM^^l^. 
otnnon  conjiciens  imcntarmm^cmttatfal'' 
cidiamJiH,u 

Bb    ^  ^ff 
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otnhtredis  inuentariutn profu  fideicommif' 
fmio.nu.i, 

Si  hnres  non  confecit  inHentarium,  an  fideico- 
nvjjariusfj  cere  pofsit.nu.  j . 

SCias  ct,  cj>  ad  hoc,vt  h^rcdi  compe 
tat  bcncliciu  prardiftu  dctrahcndi 
falcidia^ncccflccftjVt  harrcs  antcainuc 
tarium  confcccrit ,  ahds  non  conficics 
inucntariu  abfq^oidubio  illudbencB- 
cium  amittit,&  icnctur  oTbus  crcdito- 
ribus,&  lcgatarijs  in  folidu  ct  vltra  vi- 
res  harrcditarias^non  tn  in  plus  qua  Hc 
legatu, tcx.inauth.fi  vero  dcharrcd.  & 
falc.&  crtcois  opin.vt  tcftatur  Alcx.  1. 
il.^.q^  vulgo.nu.i ^.fF.ad l.falc.Rip. 
1  j.$.fi  isg.quadraginta.n.5.ff.AdTrcb, 
Rol.a  Val.dcinucn.^.par.vcrfi.hxrcs. 
Andr.Ccyl.li.i.obfcr.prac.obfcr.i^g. 
nu.l»  idq;|)p  praffumptam  fraudcm, 
&  malitia  quafi  omiffo  inucntario  tatu 
fubtraxerit,quanium  valcat  falcidia. 

Scd  quicro,numquid  inucntariu  har- 
rcdis  qui  poftca  rcrtiiuii  hxrcditalcm 
fidcicommiflario,  cidcm  quoqucpro- 
dcffc  pofsit?Rcfp.Bar.d.l.in  rationc^. 
quod  vulgo,tcnct  no  prodclfc.Sedco- 
traria  fcntcntia  prxualuit  quoad  cxcc- 
ptioncm,ita  tcnct  Imol.ibid.hanc  dicit 
veriorcm  Alcx.nu.  1 8. 

Quarro  itcm,  quid  fi  harres  non  confc 
cit  inuentarium^numquid fidcicomif- 
(arius  fuo  noic  pofsic  conficercadeffc 
dum  falcidia;  dctrahcnda:?Rcfp.fj>  fic, 
ita  tcnct  Bar.d.^.qd"  vulgo,&  hanc  c(fc 
coem  opin.teftatur  ibi  Alcx.num.  1 9, 
Quia  inuentarijconfcdio  inuetacft  , 
neharrcs  tps  dclibcrandi  pctcrccoga- 
tur^quod  tempus  ficut  ha?redi  ita  fidci 
commiffario  c6ceditur,vnde  arquc  fal- 
cidia;  bcncficio  gaudere  dcbct. 

Et  nota,rp  fideicomiffarius  nofi  c6« 
ficicns  inuentirium  fimilitcr  ficut  hac- 
restcnctur  crcditoribus,  &Icgatarijs 
vltra  vircs  h^rcditarias.ita  tcnct  Dy.  & 
fc^u  u  n  i  u  r  plcriqu  c  ah  j  o  m  ncs,cxccpto 
Xolo  Socin.  d.^.li  is  qu  i^&c  ibi  dicit  hac 


cffe  communcm  opin.Rip.nu.  <5.&  7, 

Qudflio  XIII. 

yniformiter  &  d:ffonnii'er  qh  captatur.nu.u 
Qux  capiuntur  ittre  hxreditarto  m  putaturrn 
(juurtamteffx  'petotitulo  legatt^-pel  conditio 
nis  implendx  i  aufa„non  iniputatur.nu.  2  ,de 
claratur  quando  tejlator  nthil  difpo/uit .  nti, 
5  Jtem  tfitando  detrohitur  contra  alios.nM, 
/\.&  feq. 

Qtad  de pecumahMreditaria.nu.^.ifel  de  cor» 
pore  hxreditixrio, nu.i. Secus  aduerfus  eum, 
a  quo accepit.nu.'i.&  feq. 

^n  l.  'hlrftnnius  habeat  locum  in  jpcciey  yd 
corpore  h<ereditario  prxtegato.nu.  i  o. 

Dldum  tft  haercdc  falua  habcrcfal 
cidia  fiue  quarta  portionc  h^rcdt 
tatis,  &  in  quibiis  rcbus  dctrahatur,& 
qn,rcftat  vt  vidcamus  pro  cOmplcmc- 
to,  quid  imputctur  in  illa  quarta  :  pro 
cuius  intcllcdu  prxmitto,  c}»  alicj^d  po 
tcft  iudicio  tcftatorisaccipiduplicitcr, 

1  vniformitcr,  &  difformitcr.Vniformi 
ter  capitur,  quod  vno  &  codc  iurc  fiuc 
titulo  accipitur,vt  inftitutionis  vci  lc- 

ati.Difformitcr  vcr6,qd  diucrfo  iurc 
f,vtpratlcgatu  corporis  harrcditarij  , 
Q>  partim  iurc  pr^lcgati,pariim  hj rcdi 
tario  accipiiur.  Hoc  pmifto  vulgataeft 

2  coclufio,  quod  ca  q  capiuntur  lurc  hae 
rcditario,titulo.f.  inftonis,  imputanda 
fint  in  quarta,ca  vero  q  tit.h^rcditario 
non  capiuntur,fcd  alio,  putalcgati  n6 
itcm  tcx.I.in  quartam.ff.ad  l.filcid.Ro 
cft,quia  falcidia  cft  quarta  h^rcditatis. 
ita  tcnet  gloff.ibi  vcrb.impuiabitur.& 
hanc  roncm  coitcr  approbatain  cffc  di 

^  citPicusibinu.99.R1p.nu.1j.  Quod 
intelligitur  quando  tcftator  nihil  di- 
fpofuit.  Sin  autcm  voluit  imputari  in 
quartam  ,  tunc  cius  voluntas  fcruabi- 
tur,&  impiitabuntur  omnia,  fiue  iurc 
harrcdiiario  capiantur,liuc  alio  titulo  , 
vci  iurcinvltima  Voluntate.  itatcncc 
Bar.d.l.in  quartam,  &  cum  coocs  con 
fcatiuut^vc  dicit  Paul.Pic.ibi  num.4.|. 

Bolog. 


Liber.§.r 

Bolog.nu.i OT.&  proccdit fiuc cxprcf 
s^,(iue  tacitc  difponat ,  dummodo  ap- 
parcat  clara:  coicfturar,  hoc  non  liabc- 
rc  difficultatcm  dicit  Bolog.  d. loco,& 
cum  Bar.fimpliciicr  tranfirc  Dod.  di- 
cit  Picus  nu.4j.in  fin. 
Ite  fcias  prafdida,cjuod  ca  c[ux  capiu 
tur  n6iurcha:rcditario,non  imputan- 
tur,proccdcrc  qn  hxres  capcrct  lcgatu 
ab  vno  ,  &  vcllct  vti  falcidia  cotra  aliu: 
tunc  cnim  ca  qua:  capit  iurc  Icgati  vd 
fidcicommifsi  non  imputantur  (ibiin 
falcidiam.-Idco^;  fi  alcgatariovclfidci 
commiflario  harrcdi  Icgaium fit, fiuc 
Icgata  fucrit  pccunia  hsrcditaria  fiue 
no.fiucctia  tanqua  fpccics,fiuc  ctiam 
corpus  h^rcditariu,c|uonia  ab  alio  c|ua 
harrcdccapit.itaq;tituloIcgatl  vcl  fidci 
comifsi  non  impiitatur  in  falcidia  ,  ita 
loquitur  tcx.d.l.in  quartam  ,fccudum 
omncs.Fcrnan.ihi.Art.i.nu.s 

Idcm  cft  fi  a  cohaercdc  prarlcgata  cft 
ccunia  vcl  rcs  non  hjereditaria ,  quia 
abct  titulo  prarlcgati,  idcocj;  hircs 
Jion  impurat  in  falcidiam,  &  hoc  tjuo" 
quc  nonhabctdnbium. 

Scd  quid  fi  pra:Ic'gata  fit  pccunia  hz 
rcditaria,numc]uid  quo  ad  alios  impu- 
tabitur  ?  Rcfp.  Q^tod  fi  tcftator  iusfit 
vt  harrcs  a  fcmctipio  accipcrct  vcl  dc- 
duccrct,^cl  fi  fiiijpliciicr  mandauithf 
redi ,  vt  pcrccniis  cciuu  rcftitii.it  pra:- 
dium  vcl  funciiim  TiiiOjtuncccnfc,tur 
quocj;  iufsiflc  ttftjtor  vt  capiat  dc  par- 
tc  fiia  hsErcditaru,&  pcr  fcipfii  m  .cofc- 
qucntcr  vidctur  capcrc  pccuni.im  iurc 
harrcditario ,  &  tota  tcnctur  111  falcidia 
impurarcita  tcnct  Bar.ci.i  in  quarta.n. 
1 1.  &  fcquuntiir  Dod.  coitcr  vi  dicit 
Picus  nu.  a  5  .Gnbal.^.oppofBart. 

Sin  autc  iufsit  tcftator  accipcrc  a  co 
lifrcdcpccuniaha:rcditariam,ifto  cafu 
magnusfuitDoft.conflidus:  Sedcom 
munis  cft  (»pinio,quod  ifta  pccunia  dif 
formitcr  capiatur.Nam  cx  quo  hxrcdi- 
tariacft  ,ad  omncs  pcrtinct  pro  rata, 
igiturprofuapanc  h^rcs  capu  lurch^ 
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reditario.&  imputat  tn  quarta:propar 
tcvcro  cohf  redis  capit  iurc  lcgati,  & 
non  tcnctur  imputarc.ita  tcnct  glof  & 
fcquitur  Bart.d.I.in  quarta,  &  cft  cois 
opin.  vt  dicit  Pic.  nu.z4.&  zd.ac  fub- 
dit  nu.fcq.durucfic  in  iudicadorcco- 
dcre  ab  hac  opinione^pauthoritatem 
Bar.&alioru  patrum.  Communcmdii- 
cit  hanc  opinionc  Vinccnt.a  Salal.fi.. 
lium  qucm,nu.27.C.famU.harrcif. 

Idcdicfi  tcftator  iufsit  pccuniaacci 
pcrc  vt  fpccic,  qux  fcilicct  in  capfa  vcl 
marfupio  cft:£a  cnim  iurchxrcclitario 
capiturpro  paric,pro  partc  vcro  non, 
&  ita  diflFormitcr :  Vndc  pro  partc  tan 
tu  imputatur.ita  tcnct  Ang.d.I.in  quar 
tam,&ibi  hancdicit  cocm  cflcopi- 
nioncmPicus  nu.26.  &  quodBar.aiij 
communitcr  fcquuntur  dicit  Viccn.a 
Sala  d.l.filium,nu.27.Corraf  nu.  157, 

7  Quid  itcm  fi  a  cohxrcdc  prxlcgatu 
cft  corpus  hxrcditarium  ?  Rcfp.dixt  ia 
fra  vcrfprxdida. 

8  Scd  quxro ,  quid  fi  hxrcs  vti  velit 
falcida  aducrfus  cum  aquoacccpitlc« 
gatum  ,  numquid  falicm  quoad  illum 
impurabit:  Ponc  cnim  quod  tribus  in- 
fticutis  filiabus  ab  vnaquaq;  inuicc  Ic- 
gata  rclida  funt  ,  &  ab  vnactia  cxtra-* 
neis,ita  vt  Ulcidia  opus  fit,&  dctrahc- 
rcvclitabomnibus  coh^rcdibus  &  cx- 
trancis  ?Rcfp.c]uod  dcbcntlcgata  in<* 
uiccm  quo.id  hxrcdcs  in  totu  imputa* 
riin  qnartam  faltcm  dc  xquitatcope 
cxccptionis,itacft  tcx.l  Ncfcnnius.ff, 
ad  l.falcid.&  tcnci  Bar.d.'.in  quartam, 
&  fcquuntiir  Doil.communitcr,vt  tc- 
ftaturBologn  ibinu.i  i^.Ruin.nu.^* 

£t  hoc  proccdit  non  tantum  quan- 
do  h^rcs  capit  lcgatum  a  cohxrcdc,fcd 
etiam  quando  a  Ugatariocapit:Nain- 
quc  illud  quod  a  Icgarario  cjpit  rcfpc- 
^u  fuliiis  dantis  in  falcidiam  quoquo 
imputabit.  ica  tcnct  Bart.d.I.in  quar- 
tam ,  &  fcqiiuniurDod.  cotnmunitcr 
vt  tcftatur  &  vti  vcnfsunam  fcquitur 
Polit.d.l. filium  qucm,num.55.hcct 
B  b    4  ple- 
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plcriq;  alitcr  fcntiantj  nca; cnim  ratio 
diucrfitatis  intcr  coharrcdcm  &  lcga- 
tariumapparct,  Imo  d.l.  Ncfennius  in 
rationc  fui  gencralis  cd. 

Pr*cdi<5ia  dcpr^lcgato  acoharrcdcac 
ccpto  locu  cjuidcm  habcnt,&  dc  plano 
proccdunt  in  pra:lcgato,<jd'  no  cofillit 
in  hajrcditatc.-Scd  quarrOjnnquid  difpo 
/itio  d.l  Ncfcnnius,habcatlocii,  fi  har- 
rcdi  prilcgata  cft  fpccics  vcl  corpus  h{ 
rcditarium,  qjdiftormitcrcapitur  par 
tim  tituIoha:rcditario,partim  titulo  lc 
gati  quoad  harrcdcs  :  ita  vt  totu  quoad 
coharrcdcs  imputctur, An  vcro  ^  par- 
tc  h^rcdiiaria  tantu?  Rc(p.  V.>riatu  fuit 
in  hoc,  Qiiibufda  exiftimatibus  tantu 
^partcharrcditaria  ficri  impurationc, 
&  d.l.Ncfcnnius,tantum  proccdcre  in 
pra:Icgato  confiftcntc  in  re  no  ha:rcdi- 
taria,cjua  fcntentia  Ang.  &  plcriq;  alij 
dcfcndcrc  conati  funt.Scd  magis  cl\, 
quod  prxlcgatum  pro  partcharrcdita- 
ria  imputctur,c]u6  ad  omncs  ctiam  cx- 
trancos  lcgatarios  :  proportioncvcro 
lcgati  ctia  contra  coharrcdcs  quado  in- 
uiccm  rclidafunt  legataintcr  coharrc- 
dcs.ita  tcnct  Bar.d.I.in  quarta,pcr  tcjc. 
5.numis,&  cu  co  trafcunc  coiicr  Doft. 
vt  tcftatur  Ruin.ibi  nu.f>.&  hanccon- 
clufioncm  fcquiomncs  Dodor.firmat 
Bolog.nu.i  j^.rcccptiorcm  dicitfcntc 
tiam  Alclat.ibi  nu  1 1.  &  quod  confti- 
tutio  Ncfcnnij  gencralitcr  accipienda 
ijt,fiuc  vno  fiucdirfbrmi  iurccapi.itur, 
dicit  crcbriorcm  rcccntiorum  lcntcn- 
tiam  Corraf.  d.l.  filium  qucm,  nu.  j  s. 
Gribald.d.l.  in  quartam,in  ^.oppof. 
Bart.&  in  concluf  y.ibi  Apoftil. 

Aducrtcndu  tamc ,  licct  vt  didu  cft 
plcgata  eiufmodi  Cf tcris  lcgatarijs  no 
pro(int  :Tamcn  cis  quoq;  obtflcnon 
pofTuntjquia  imputantur  faltcm  rcfpc^ 
coharrcdu,  vt  non  pofsit  quarta  dc- 
trahi  dc  lcgato  coharrcdi  fada,  non  la- 
mcfit  imputatio  totius  lcgati  rcfpcdu 
cxtrancorum,  ncc  augctur  falcidia  con 
tra  alios  lcgatorios »  lcd  pciiadc  biibc- 


tur,ac  fi  dctraxilfct  quartam  a  cohfre 
dibus,  &  non  dctrahit  plus  ab  alijs.  ita 
tcnet  Bar.d  I.in  quarta,  quc  communt 
tcrocsfcquuntur  .  vt  ibi  fatcturRuin. 
&communc  dicit  cfTe  fcnfum  omntii 
Dod.  &  tcncndum  Bolog.nu .  i  z  i .  ita 
uoq;dicit  c(fcdo<ftrina  Bar.  in  Auth. 
miIitcr,C.ad  I.falcid.ab omnibus  ap- 
probatam  Bcrcng.FcrnanAd.l.in  quar 
tam,Art.;.  nu.s^.circafincmquarts 
oppofit.  Bart.  &  quod  trafcunt  omncs 
dicit  Picus,  ibi  nu.6  ( .in  fin. 

Qujero  itcm,fi  teftator  pr^Icgatum 
rcliquitgrauato,&  iufsitquartam  rcti- 
ncrc,numquid  prarlcgatum  pro  toia 
poriionc  harrcditaria  imputabitur?Rc 
fpond.quod  li  tcftator  iuftit  rcftitucrc 
rctcntaquarta,tunctotum  non  impa- 
cabitur  ,  fcd  tantum  quarta  cius  pars^ 
&  grauatus  omncs  alias  partcs  tam  hf- 
rcditarias,quaa  coharrcdibus  acccptas 
intcgras  rctinet,ita  tcnet  Barc.  d.I.in 
quartam,pcr  I.Titia,  ft.ad  I.falcid.&  cik 
Bar.  omncs  trafcut  vt  attcftaturRuin. 
ibi  nu.5.  communcm  quoqucclicit  Bo 
log.ibi  nu.i  24.  &  quodd.I.Titiapro- 
ccdat  in  faIcidia,dicitcommuncm  eflc 
opinioncm  Fcrnand.  Bcrcngar.  d.l,  in 
quarta,circa oppolit.Bart.nu.  y6.Gri- 
bald.^^.oppof  licct  ipfc  alitcr  d.l.intclli 
gat.Idcoq;  fi  tribus  hzredibus  inftitu- 
tis  vni  lcgata  fint  duodccim  przdial^ 
quatuor  capit  iurchxrcditario,ficut  Ct 
harrescffctprotcrtia  partc,ofto  iurc 
prxlcgati  a  coharrcdibus.ccrtc  fi  tcfta- 
tor  non  prohibuiftct  falcidiam  ,  dcbc- 
rct  totam  partcm  h^rcdicariam  impu- 
tare,  fcilicct  quatuor  prardia  ,  vbi  vcrd 
dilpofuitquod  dcducatur,quo  cafu  (e 
cundu  voluntatem  dicitur  detrahi,  tuc 
quartam  partcm  tantu  imputabit  eius 
quod  iurc  hajrediiario  capit,  id  cft 
vnum  pr jdium  dc quatuor  ,  &  diciiur 
duodccima  pars  pr^diorum  .  Ratio 
cft ,  quia  quando  dctrahicur  inuito  tc- 
ftatorc,  tunc  fcruamus  rigorcm  ipfius 
lcgis  ^  Yt  h^rcs  habeac  (^uarcam  ipfius 

portio- 
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portioniscxinftltutionc  obucntsr,  & 
idco  totam  portioncm  Iiircciitariam 
imputarc  tcnctur  cx  vcrbis  legts  ipfius 
&  faucmus  tcftatori  &  lcgatarij«,vtrai 
nus  diminuaturvoluntas  coru.fed  <\n 
dctrahitur fccundiim  voluntatcm  tc- 
ftatoris,tunc  magis  faucnuis  ipli  liarrc 
di  j  intcrpretamur  fauorabilius  vo- 
luntatcm  tcftatoris  ,vtltgata  intcgra 
Iiabcat^proutvolcbat  tcftator,&  ctiam 
'ipfam  cjuartam.hanc  fcntcntia  fcquun 
tur communitcr  Dodorcs,vt  dicii  Bo 
log.d.l.inc|uartamjnu.i  25. 

Quxfiio  XI///. 

'jtnquod  condhione  implcndx  caufadatum 
mputetur  eiiam  <jho  ad  alios. 
CEd  iuxta  hoc  qua:ro,vtrum  illud  tjd 
''^conditionis  implcndar  caufa  datum 
cft,profit  ct  lcgatari js  ad  computatio 
ne  (acicndanijita  vt  totum  lcgatum  c6 
tribuatur  in  dctraftionc  falcidif,vt 
fundus  lcgatus  valuit  ccntum,&  h^rcs 
acccpii  quinciuaginta,nihilominus  dc 
tota  fumma,rccntum,dctrahatur  falci 
dia,  ac  fi  hjrrcs  quinquaginia  non  ac- 
ccpilTctPRcfp.gl.d.l.in  quariam,  tcnct 
quodprofit  <]uidcm  legatario  foliicn 
tijSi  itaquo  ad  dantcm  non  compute 
tur,fccus  quo  ad  alios  legatarios.Con- 
trarium  vcrotcnct  Cyn.&  alij,nimiru 
ct  (juo  ad  dantcm  computari,  f.  quod 
coniideratis  ccntum  ,  &itatotodato 
potcft  falcidiam  dctrahcre,ac  fi  nihil 
nabuiflct  graiia  conditionis  implend^. 
Sed  diffioiltas  coniiftit  in  hoc  ,  an  di- 
/pofitio  l.Ncfcnnius,quod,rharrcs  im 
putat  lcgatu  in  quana  falcidia;  contra 
cum  a  quo  capii  lcgatu ,  habcat  lcgatu 
in  co,t|d' cipitnr  caufa  conditionis  im 

f>lcndx.paflus  cft  arduus  &  difputabi- 
is,&  varif  Doc.opinioncs ,  fcd  coitcr 
tenetur  diftin^io  Bar.  c^daut  lcgata- 
riusposfidetlcgaiu^vt  quia  hxrcsfol* 


uit,&  poftca  vultfalcidia  dctrahcrcle 
gatario.Aur  harrcs  posfidct  &  ab  co  Ic 
gatarius  rcm  lcgatam  pctit.  Primo  ca- 
tu  imputarc  tcnctur  ha:rcs  opc  cxcc- 
ptionis  cxquadam  xquitatc,dcciuaia 
d.I  Ncfcnnius.  Sccudocafuj  qii  njrcs 
posfidct,quia  lcgatarius  opecxccptio 
nis  fc  tucri  non  pot,  hxrcs  folutu  noli 
tcnctur  in  quartaimputarc,&itapro 
cedit  d.l.in  qnarta,&  no  eft  diHcrcntia 
inlcgato  vclfoluto  condiiionis  imple 
dor  caufa.hanc  diftindiont  Bar.coitct 
approbata  clfc  dicit  Picus  d.l.in  quar*- 
ta,n.78.Fran.Kip.n.5o.&  nu.6o.Gri- 
baJ.cond.  1 1.&  fcc^.Iicct  ipfc  indiftin- 
&c  non  computari  cxiftimct,Soc.iun, 
nu.57.  diccs<j»ita  fchabctcoisopi.fic 
nu. 5 8.  Grib.d.l.  in  quaria, in  vcr.op- 
pof  Bart.Qniacadcratio&  a:quitas,q 
in  lcgatOjVcTprflcgato^milii.it  et  in  co 
quod  datiim  caufa  conditionis  implcn 
d^,data  paritatc  tcrroinoria,hoc  clt  vbi 
Jcgatarius  posfidct,&  poi  fc  tueri  opc 
cxccptionis,idcoqjCx  idcntitatc  ratio 
nis  difpolitio  cius  mihtarc  dcbct. 
•   Contrarium  tamen  quod  difpofitio 
d.l.  Ncfcnnius ,  non  habct  locum  in 
dato  conditionis  implcnda:  caufa :  Scd 
quod  fit  totum  cxtra  harrcditatc  tcnet 
Imol.d.l.  in  quartam ,  &  hanc  fcnten- 
tiani  dicit  dc  iurc  vcnorcm  Picus  ibic*,' 
&  fcquuntiirplcriq;  rcpctcnLCs;mouc 
tur  c|uod  tcx.d  l.in  quartam,  gcncrali 
ter  loquitur  ,  ncc  vidctur  eadcm  ratio 
zquitatis,quiain  lcgatovd  pra:Icgato 
foluitur  ad  comudum  ipfius  hsrrcdis  , 
vndc  mcrito  grauatur  in  hoc  quod  c6 
putatur  in  falcidiam  contra  cum  a  quo 
accepit.Sccus  in  coquod  conditionis 
implcndx  caufa  accc-pit,quia  non  prin 
cipalitcr  in  fauorem  harredis,  fcdlcga« 
tari  j ,  vt  conditionc  impleia  confequa 
turlcgatum  foluiiur:  Scd  tii  acommu 
niopinionc  rcccdcndum  non  cft^vt 
pnrdif^iomncsctiamfatcntur :  Quia 
reucra vidctiir  cadcm  arquitas,cum  nx 
ics  ^iliud  ,  quod  fibi  co  modo  datur 

hobcat 
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habcat  a  lcgatario ,  &  iudicio  tcftato- 
ris.idcoq,-  fimilitcr  videtur  cxccptio- 
ne  oppohi  poflc^ficut  fit  in  lcgato ,  &c 
<ft  eadcm  zquita»  ciuod  a  merccipis » 
imputcs  in  quartani  in  mci  fauorcm. 

Qjidjiio  XV. 

SVMM^Bjy  M. 
jtn  quod  m  wm  motii  acdpitur  imputetur, 

QViro,  an  id  quod  in  vim  modi  ac 
cipitur,vt  fi  dicattertator,IcgoTi 
tio  fiindum,vi  vtl,ita  tamcn,vcl  dum- 
modo  c|uod  hxrcdi  deccm  det,  in  blci 
diain  imputandum  fitPRcfp.  cjiiod  fic. 
i^a  tenct  Bar.d.l.in  cjuarram.  &  plcriq; 
{eguuniur.cft^;  communis  opiniovt 
tcftaturGribald.ibivltmi.oppof. 

QuA^lio  XV/. 

Sf^MM^I{l^. 
bata  inter  -piHos  in  falcid  ar.o  impHtatur,n. », 
Declara  in  donatione  palida  vt  dotis  i^el  (i6- 

natione  propter  mtptiasjiu.i, 
Quidin  donatione  inualida  &  reuocabili/iu. 

g.declaratm  nu.^. 
^uid  m  eo  quod  fmipliciter  datum  e(l  in  yita 

nu.  5  .declaratur  nu.6. 


tari.tcx.l.patcr  filiam,ff.adl.  falcid.  & 
cft  cois  &  fiima  Do<5t.conclulio,vt  tc- 
ilatur  Polit.l.filiiim  qiicm,n.a  j.C  fa- 
mil.hcrcif  quiacxtra  hxrcditatcm  cft, 
&  in  fulciiliam  non  imputatur ,  quod 
non  capitur  iurchxrcditario.vtdixi  s. 
<].n.&:  qiioddchoc  ncmodubitat  di 
cuPolit.  llcpc  1.  filiiim  qucm,nu.5 2. 
C.famil.hcrcif  Qiiod  proccdit  in  do- 
natioucinicr  viuos  fa^a  a  pairc  fiho^ 
vcl  cxtranco  ob  altqua  caufam,puta  do 
tis  vcl  donationis  pioptcr  nuptias; 
tufic  dominium  rci  donat^  fuit  dc  pa- 
trtmonio  donantis  cxcmptu,  &  in  do- 
natunu  tranftatu,  ncc  amplius  cx  h^re 
ditaic  &i  iudicio  iplius  donatis  capi  yi 
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detur,ncq;ca  mcntc  datacrcduntur,vt 
in  falcidia  cius  noie imputcntur ,  cum 
aliarationcdata  appareant.ita  tradunt 
Bar  &  OC3  d.  I.  in  quartam ,  &  eft  cois 
opinio,vt  tcftatur  Bolog.nu.  io2* 

Quarroitcm,quid  in  donationc  inua 
lida  &  rcuocabili.quf  tamcn  morteco 
firmatur,vtputa  fada  filio  in  potcftatc 
vcl  intcr  virum  &  vxorem,  nuquid  im- 
putctur?  Refp.quodfi  icftator  difpo- 
nat,vcl  iubcat  quod  imputctur,ciufmo 
di  donatioinualida  imputandacft^  & 
hoc  non  habct  dubiura  ,  quia  potcft  rc 
uocarcvfq;  ad  vltimum  vitar  (piritura. 

Qiiid  autcm  fi  nihil  diipofuit  dc  tali- 
bus  donationibus  mortc  confirmatis^ 
vtrum  in  dubio  cum  illa  qualitate dat^ 
ccnfcbuntur?Rcfp  Hicarticulus  valdc 
dubius  cft,in  quo  Dod.  magis  trcpida 
runt,quam  Hcrculcs  in  confiictu  Lcr- 
ncorSunt  auicm  trc.«  principalcs  opi- 
nioncs.PruTia  cft  gloflz  in  1.  filiu  quc, 
Cfamil.hcrcif.quf  tcnct  quod  pro  par 
tcquam  habet  hzrcs  iurc  hxrcditario 
imputctur ,  non  autcm  pro  portioni- 
buscohzrcdum  .  quia  difformitcr  ca- 
piuntur,quam  fiiiam  fcquitur  Azo  ibf 
Alcx.d.l.in  quartam,nu.  io.&  camdi 
cit  fibi  vidcri  c6cm,&  maioribus  auflo 
riiatibus  roboratam  Paul.  Picus  d.  1. 
in  quartJm.nu.50.&  nu.fcq.  dicitdu- 
rum  cfic  in  iudic.mdo ,  &  confulcndo 
ab  opiuione  gioilx  difccdcrc ,  aus;  ta- 
meopinio  proc*.ditpluribus  inltitutis 
iuxta  tcx.  d.  I.  tilium ,  quo  c.ifu  loqui- 
tur,fccus  vuoinlliiuto,  quia  tunc  difT 
formitas  non  porcft  conlidcrarit 

Sccunda  opinio  cft  ,  Imul.  d.  1.  in 
qu.irtam  ,  volc/itis  talcs  donationcs 
morcc  confirmatasin  totumcfic  im- 
putandas,quod  tcftatorgrauando  ha;- 
rcdcm  vidctur  cas  rcuocarc,  &  rcuoc* 
tzr  mancnt  in  hxrcditate,itaq;  imputa 
ri  volui(rcintcili^itur,&  quod  hjc  opi 
nio  lit  muitum  (ubftatiaiis  dicii  Picus 
nu.  47.  icd  quod  non  fcruar^'tur  con- 
tra  glo.Bar*  &  ccccros. 

Tertia 
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Tertiaopinio  cft  dircifbo  contraria, 
quod  tales  donationcs  indiftifi6):enon 
fmputcntur  nctj;  in  falcidiam ,  ncquc 
Trebc!lianicam,nccin  totum;ncc  pro 
partCjfed  manentapud  hjredc,  prxci- 

Eueextra  quartam,nanc  tcnct  Ang  d. 
in  quartam^&  eam  in  pun6co  iuris  di 
citcm:  vcriorem  Pic.ibi  nu.5 1  &  fub- 
ditnifi  timerctaudoritateSj  qua^funt 
pro  partccontraria,  fccurcconrulcrct 
pro  iftaparte.  hanc  quoq;  dicit  coem 
D06I.  opi.  ab  c;iq;non  erti:  rcccdcndu 
Vincent.aSala.Rcpct.d.  I.  filium  qucy 
nu.4d.ac  fubdit.IicctRcpctcntes  in  d. 
l.in  qnartam,  dicant  opinioncmgl.d. 
l.filium^cffe  c6em,id  tii  falfum  cflc,& 
hfc  fcntenria  tcncndacft.necn.potcft 
dari  in  cis  porrio  hxrcditaria ,  licet.n. 
mortc  confirmcntnr :  tamcn  nonca- 
piimturcx  caufa  harrcditaria,  fcd  ex  c6 
tra^u  inicrviuos.Qu^ia  donatio  intcr 
coniugcs  ,  &c  parentes  fipit  naturam 
aftus  inter  viuo$,qii  fola  morte ,  &  (i- 
lcntio  donaniis  confirmatur,&  tuc  taJ 
lisconfirmatioaddicmfiftat  donatio 
llis  rcttrotrahif,Iicet  fccus  fit,  quando 
t\on  folo  filentio ,  fcd  expreffo  ct  dona 
toris  tcftantis  iudicio  confirmatur,^a 
tuncexvltima  voluntatc  omne  robur 
affumit,  &valct  vtlegatum  ^  vt  tcnet 
Bar.in  I.fi  qn,fF.deIcg.r.cuiu$  doftri- 
na  coitcr  approbatur,vt  tcftatur  Grib. 
in  d.I.in  quartam:,concl.2.infin.  &  cft 
glo.I.poft  Icgatum,^.  qui  mortis,  in  fi. 
ff.dcnis  quae  vt  indig.quamcommuni 
tcr  approbatam  dicit  Alcx.l.  iIIud,C. 
dc  coIIat.Vincent.aSalad.I.filium.au. 
<|6.Picus  d.l.  in  quartam^nu.^p. 

Scd  quid  l\  fimplicitcr  in  vita  datu  fit 
ob  nullam  aliam  caufam,numquid  im 
putabiturin  falcidia?Rcfp.qu6d  fi  da- 
tumfit  intcr  viuos  ab  initio  futuro  hz 
redi  contemplatione  quartarpoftea  de 
duccndar,&  ea  mcAtc  vt  nnputarctur^ 
vtiq;  feruanda  cft  tcftatoris  voluntas^ 
&  ncmocft  qui  ncfciat  imputaiionem 
ficri  tcx,Ucuxn  quOj$.fi.ft.ad  I.rakid.& 
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traditBar.d.I.in  quarta,cu  quo  o5s  tra 
fcunt ,  vt  tcftatur  Paul.de  motc  Pico 
nu.44.  Corraf  I.  filium  qucm,  nu.  96* 
C.famil.hercir&  nu.98.  huncintcllc- 
^um  d.^.infi.  commune  cflcfatctur. 
6  Ethoc  quidcdcplano  proccJit,qn 
donanshocab  initiocxpresfit,  fedin 
dubio  fi  fimplicitcr  datu  fitj  &  donans 
nihil  cxprcsfit,non  mediocris  dubita- 
tio  cft,an  imputari  dcbcatjEt  Bar.d.I. 
in  quana,talia  in  dubio  ca  mente  data 
elTc  vt  imputarciur  exiftimauit.Sed  c6 
trarlu  voluit  Ang.  quod.f  itadcmuvt 
falcidia;  imputarctur  datu  intclligatu^ 
fi  intcgra  falcidia  intcr  viuos  fimplici- 
tcr  data  fit,  &  quantu  retcnturus  alias 
fuilTct,&  ita  his  cribus  cocurrcntibus, 
qd"  nulla  aliacaufapracceifcrit,  &  datu 
quartaracquipolleat,&  is  poftca  inftita 
tus  fitjhanc  fniam  poftcriorcs  fcquun 
tur,&  cois  eft,ut  Corraf  faitt  d.  loco, 

QufPo  XVII. 

bona  Emphitetaica  &  fcudalia  impMtitwr, 

/^Varro  vtrum  feudaliabona  ^  vd 
Emphitcutica  falcidix  imputan- 
da  funt  ?  Rcfpond.quod  non.ita  tcnct 
Ang.I.  fi  patroni ,  in  prin.ft.  ad Treb, 
hanc  dicitcommunem  Dod.  opinio- 
ncm  Alciat.d.l.in  quartam,nu.S.Quia 
iurc  harcditario  non  defcruntur,  fcd 
cx  prima  Domini  c6ccsfionc,quod  ta- 
mcn  dcdaravtproccdatquando  feu- 
dumc^cclTum  cft  pro  fc  &  filt js,  quia 
tunc  non  debctur  lurc  hfrcditario,fe4 
prDprio.  Sccus  fi  fcudum  fit  mcrc  ha:- 
rcduarium  pro  le  &  quibufcunq;  I1  jrc 
dibus  :  nam  co  cufu  non  hubct  natu- 
ram  fcudi ,  fcd  vii  allodialia  ceiifctur, 
itaq;  imputarctur  non  modo,fcd  in  fi- 
dcicommisfi  rcftitutionom  vcnit,vt  di 
xi  fupra  $.fidcicomiriifluni,&  vidc  qu£ 
dixi  lufra^.lc^itimajq. 

Qu^scftio 
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Qu^Po  XVIII. 

fru^t4S  w  falcidram  non  mputantw M 
clmatur  infruCl  bns  ptrceptis  exrebus  hd- 
reditarijs  poft  mortem teflatoris^.2.  Quid 
m  fru6libus  ptrceptis  ex  rebus  particulari^ 
terle2,atisynum.i.Qjmdin  le^ato  faflofub 
conditioaeynu.^. 

I  /*^Vacro,numquid  in  quartam  falci 
diarimputcntur  quoq;  fruftus? 
Rcfpond.quod  non.tcx.l.rationc ,  in- 
prin.  ff.  ad  1.  falcid.  Quia  in  falcidiam 
oon  imputantur,  nifiquaciurc  infti- 
tutionis  habcntur :  fruftus  autcm  ra- 
tionc  dominij  pcrcipiuntur  ,  ideoquc 
falcidiac  locus  non  cft.  Secus  in  Trc- 
bcUianica,  cui  ctiam  imputantur  qua: 
alio  iurc  quam  inftitutionis  capiuntur 
vtdi.xi  ^.fcd.q.p. 

1  Piacdidaproccdunt  rcgularitcr  in 
fruftibus  pcrccptis  cx  rcbus  harredita  • 
rijs  poft  mortcm  tcftatoris,dummodo 
non  fucrint  nati  tempote  mortistcfta 
toi  is,namqi  tunc  fi  nati  funt,  &  pcn- 
dcnt  ^in  falcidiam  imputantur.  tcx.l. 
iii  l.falcid.  placuit,fF.  ad  1.  falcid.  &  ibi 
glof.cum  quaDod.  communitcrtian 
fcunt,vt  tcftatur  ibi  Alcx.  nu.j. 

j     Sed  quid  in  frudibus  pcrccptis  cx 


rcbus  particularircr  Icgatis ,  numqnid 
imputabuntur  ?  Rcfpon.quod  lic.  ita 
tcnct  glof.d.l.in  quartam,&  fcquitur 
Bart.&  omncs,vt  tcftaturRip.I.  infi- 
dcicommi(rariam,nu.48.vcrf  fallit  (c- 
cundo,  quia  dicunturpcrcepticx  rc« 
bus  legatariorura  ,  in  quos  rc&a  via 
tranfit  dominium^vtdixi  fupra^.Icga- 
tum^q.dp.Ei  hocproccdit  fiuc  hzrcs 
fuerit  in  mora  tradcndi  rcm  legatam, 
llucnojproptcr  domiuium  quodtrad 
uerat  in  lcgatarium  ,  ita  tcnctBar.  d.l« 
inquartamj&  fcquuntur  Dod»  com- 
munitcr  quicquid  dixerit  glof. vt  tcfta 
tur  Rip.d.I.in  fidcicomminariam^nua 
^S.vcrfi.AmpIia  tcrtio. 

Quid  itcm  fi  Icgatum  fa^lum  Cit  Cuhr 
conditionc,  an  hjcrcs  computabit  ctia 
fru&us  conditionc  pcndcntc  pcrcc- 
ptos  m  filcidiam  ?  Rcfpond.quod  lic. 
tcx.  1.  quod  dc  bonis^$.frudus^6f.adI« 
falcid.  &  hoc  quidcm  cxpcditum  cft 
quoad  falcidiam  dctrahcndam  ab  illo 
lcgatario  cui  Icgatum  rcIi<Sum  cftj  fcd 
dubium  cft,an  frudus  pcrccpti  cx  talt 
rc  Icgata  vcniant  computandi  in  falci- 
diam  ad  comn.odum  omnium  lcgata- 
riorum,&  communis  cft  Do(^.opinia 
quod  ctiam  quoadahos  computantur 
in  quartam,ita  communitcr  tcncri  di 
cit  Alcx.d.$.frudus,nu,2.Eandcm di- 
cit  communcm  Ruin.d.l.  iu  quariamjt 
nu.  1 2.  &  dc  his  quoquc  fatis. 
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§,Trebellianlca. 

AE  C  mMteria  in  vjk 
forenfi frtqHentisJimA 
cfi»qi4odf/tpMS  in  prd 
xtTrebelltanicam  pe 
ti  detrahit^f  vided^ 
mms:  tjMotididnA  enim  eft  jMhfliiMtlo 
nis fdeicommiJfAridmatcrta^  &  com 
fendioja^  qMa  fspenMmero  iure  fidei" 
(ommisji  vaUre  potcft^ 

Oti^fiio  ^  /.' 

SV  MM^^IVM. 
\4n  Trebellianica  dicatur  dcbita  naturaliter 
fideicommi/farifi. 

IMprimis  aut  qiiafro:An  quarta Trc- 
bclliaruca  dicatur  naturaliccr  debcri 
ficicicomnnitrarijs?  Rcfp.quod  fiCjiicut 
falcidia  lcgatarijs  natuialitcr  cil  dcbita 
ita  &quarta  pcr  grauatiim  rctcnu  natu 
ralitcr  ndcLc6min'ario  fubfUcuto  dcbc 
tur^tcx.  1.  dcbitorcm,  H*.  qua*in  (raud. 
crcdit.hanc  dicit  cflc  cocm  opi.Bcrcg, 
Fcrnand.l.in  quarta^in  2.  par-  pr^fat. 
num.i  94.quamuis  nun  fit  imccontro 
ucrfia,vtip(c  fatctur,vidc  quardbcifu- 
pra  ^.priccd.in  princip.prarmilTo. 

Qtuflio  II. 

SV  MMsA\lV  M. 
\jtn  TrebeUianica  fit  quarta  bxrcditatis  pars 
"pel  bonorum. 

QVa:ro,  an  Trcbcllianica  fitquarta 
harrcditatis  pars ,  vcl  bonorum  ? 
Rcfp.  quod  clt  quota  harrcdiiaiis  non 
bonorum^quia  omncs  a^ioncs  tapaC 
{iucqi  aftiuc  diuiduntur  intcr  ipfum 
grauatum  ,  6l  fidcicommillarium  pro 
luis  parribus.  ita  communitcr  fcruari 
tcftatur  Cornc.I.&  fmc,C.  ad  Trcb.  & 
indubi  tatum  iuris  principiu  prarcipit 
Effla.a  Cofta  cij  patcr^vcrb.Trcbclltt 


nicac,nu.i  .&  dixi  fupra  §.  fidcicommif 
(um,q. 4 z.RatiOjquia antc  rcftitutio- 
nc  hxres  tcnctur,  vndc  fi  rcftituit  tres 
partes  h.Trrcditatis  rcmanctfimplicitcr 
n^res  i  illa  quarta  qua  rctinuit,  &  fic 
illa  rata  rcmanct  cfHcacitcr  obligatus. 

QuaJIio  III. 

SVMM^B,!^. 

HUraflio  Trebellianica  eoryipetit  haredi  >ni 
uer/ati  grauato  perfideicommi/fian^n.x.fmc 
ex  teflamcnto  fiue ab  intcfliito  hjircs  fit.nH* 
x.item  m  t eftamcto  quod  juflinetm ex  cUm 
fula  codiciUari^nu.  ^ . 

i^id  m  hfrede  hpedis.ntt.j^. 

Quidm  hsrede  inre  certainflituto.nu.^» 

Quid  m  fideicommiffario  .nu.  6, 

Quid  in  fifco/jmndo  ad  eum  bona  fideiconh 
rmffo  fubiellaperueniunt.nu.  7. 

1  T /Idcamus  quibuscompctat  Trcbcl 

*  lianicx  quarta;  dctra^io.Et  quide 
certum  cft,quod  hxrcs  vniucrftlis  gra 
uarus  omniabona  pcr  fidcicommifsu 
rcftitucrc ,  potcft  dc  ipfo  fidcicommif 
fo  TrcbcllianicaiTi  dccrahcrc.toc.tit.ft. 
ad  Trcbd. 

2  Et  hoc  quidcm  proccdit  finc  dubio 
fiuc  cx  tclbmcnto  harrcs  fit,  fiuc  ab  ixi 
tcftato.Idcoq;  fi  coiiicillis  fidcicommif 
fum  fit  rclidu,  harrcs  ab  inrclhio  quar 
tam  dctrahit,tcx.l.filius,ad  I.falcid. 

5  Idcm  cft  fi  in  tcftamcnto  quis  infti 
tutus  quod  dcficii  proptcr  omiflas  fivi 
Iennitatcs,modo  folcnnitas  ad  codicil 
los  rcqtiifiia  adfit ,  &  claufiila  codicilU 
ris  appofiia,quo  cafu  vcnicnccs  ab  intc 
ftato  tacitc  funt  grauati  rcfticucrc  h^rc 
ditatcm}Attamcn  quartam  Trcbclliani 
c«m  dcducunt.ita  tcnct  Bar.Li.dciurc 
codicil.&  cztcri  tranfcunt. 

4.  Scd  quid  in  harrcdc  hjrcdis  ,  num- 
quid  dctrahct  ?  Rcfpon.  quod  fic.  tcx. 
l.quanquam,C.ad  Trcb.&commiinaj\ 
dicir  opinioncm  loan.  Dilcift.  dcartc 
tcftind  lit.  5.  ca.ui.  3K  \ilLil.  co,l^ 
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Icd.com. opi.vcrb.quarta,nu.j.  factut 
q  dixi.y.  q  an  talis  inlhtutus  in  tellS 
miUo  poslit  Juas  qiurtas  dctrahcrc. 

Quacro :  \n  ctiain  hxrcs  in  rc  ccrta 
mftitutus  &  grauaius  rcihtucrc  poslit 
dctrahcrcTrcbcHianicam :  Ponccnim 
patcr  inftituit  filiumin  rcccrtain  cj- 
tcrisbonis  on^nibiis  vniucrfolcs  hjerc- 
dcs  aUos  tihos ,  &  ro^auit  inftiiutum 
in  rcccrta,  vt  fi  rinchbcris  dcccflcrit, 
rcmccrtam  fratribus  rcftitucrct,(cfta- 
torc  moriuo ,  dcccsfit  inftitutus  in  rc 
ccrla  ,  cuius  vxor  hzrcs  inftituta  volc- 
bacrcftit.Krc,fcddtmu  dctrada  Icgiti 
ma &  trcbclliantca?Rcrp.gIo.in  c, fi  pa 
tcr,vcrb.  abfqucdcduCiionc  opinatur 
polfc  hjrcdcm  deduccrc,c|uoniam  no 
lcgatanOjfcd  magis  bcrcdi  comparan- 
dus  clt.S-:  hanc  glo.opinioncm  ibi  nul 
lus  c\  ordinarijs  tmprobauit,vt  fatctur 
ibi  nonisiimc£man.aCoftavcrb.  Trc 
bcilianicx.num.  i^. 

Contrarium  vcro  voluit  Bald.I.filiu 
cjuem,C.fami.hcrcirnimirum  quod  lc 
gitimam/cd  non  Trcbcllianicam  infti 
tutus  in  rcccrtaadeuntcvniucrfali  hg 
rcdcdctrahcrcposfit,hanc  dicit  cocm 
opi.Soc.uin.conf.  4  i.nu.^.vol.  i  .idem 
atfcrit  Hc  ab  ca  in  iudicando  &  confulc 
do  noncflfcrcccdcndumin  conf.  ii2f 
nu.y.cod.vol  Parifconf  i8.nu.  104, 
confai.n.^.vol.i.Dida  Couar  c  Rai- 
nutius,$;.i.in  fi.&  hoc  dogma  rcccptius 
cfle  dicit  Ema.aCofta  d.c.fi  patcr,vcr. 
Trcbcllianicar,nu.  14.&  fubdit  contra 
riam  opinioncm  nullo  modoproban- 
<iam,&  in  iudicando  &  confiLndo  pc 
nitus  rcfpucndam,  c^uod  vcrum  puto , 
(juoniam  locolcqatarijhjbctur ,  idco- 
(juc  r.6  pot  intclligi  rog.itus  vt  hxrcs. 

Qujcro  iic,quid  u  ficicic<<mmtirarius 
graiiatus  fitalttri  rcftttucrc  hscrcditi>-j 
tcni  liuc  fulcicommiflum,numcjuid  is 
habcat  ius  dcduccndar  TrcbcliianicaE  ? 
Ucfp.cjuod  non.tcx.l.  fi  patrcm,$.  qui 
fidciaHnmiffariam  ad  TrcbcII. 

Qiiodrcgularitcr  «^uidcm  pxocedit;, 


SeJ  ouid  fi  hTresprimo  Trcbdliamca 
non  dctraxit,  fcd  hdcicommiflfariolibc 
raliter  rcftituii?Rcfp.qu6d  tunc  fidci- 
commiftiritisdetrahit  non  cx  pcrfbna 
fua,fcd  hacrcdis,&  hoc  ccrtuin  cft ,  qn 
conftat  (luod  hxrcs  voluit  donarc  fidci 
commiflario,fin  vcro  non  conftat,  oa. 
hxrcs  fimpliciter  rcftituit,dubium  cft, 
magis  tnobtinuit,  cjitod  tuncvidctar 
fcciffcin  graiiam  primi  fidcicommilTa 
rij.hac  dicit  cfte  cocm  Doc.  fniam  Ia£ 
L I .§.dcnK^i,nu.i  1  .ftUd  Trcb.Soc.iun^^ 
I.cum  filiofamil.par.j.nu.io.Rip.niu 
y.ff.delcg.i.  Aim.Crauct.confil.i  j  i. 
nu.i  i.lib.i.lo.  Dilcd.dc  art.  tcftand. 
tit.5.c.28.nn.i.in  fi.Eman.aCofta d« 
c.fi  patcr,verb.  Trcbcllianica:,nu.  50. 
Quia  no  chjrcs.ncc];  rogaius  vt  hfres. 

C^3rroprxtcrca,numcjuid  ctiam  fi- • 
fco  cafu  ciuoad  cum  pcrucniunt  bona 
fubicfta  hdcicommisfi  rcftitutioni,  dc 
quo  dixi  $.fidcicommiflum,q.  compc- 
tat  Trebcllianica:  dctradio  ?  Rcfpond. 
quod  fic. itadicit  cflecommunc  Doct. 
opinioncm  Dcc.conf.442.nu.28.Bof. 
inprjft.crim.tit.de  bono.publi.n.41, 
lul.CIar.hb.^.f  fin.q.^S.nu.io. 

Qu^io  ////. 

s  r  M  M  ^  J^I 

hares  de  libcris  teflataris  dms  qturtas  de 
trahjt.nu.i» 
Quid  ji  legiihna  excedat  dimidiam  hsreditatis 
fiartetr.ynM.  2 . 

Quidft  non filio ,  fcd  hxredibys  eiHs  fideiccm 

m-ffimfttmt  iniMiilnnitnu.-^.  .  »  | 
Quiam^jieniltnttbi4SgruMt{s,nn,^,    '  ' 

IV.vtapdiifla  occurrit  notabilis  qux- 
ftio:  C^td  fi  harrcs  grauaius  rcftituc 
I  rc,fitdcIibcristcft<<torisaii  dcbctur 
le^itinta,  nu^dillcfimul  «Juas  cjtiarias 
Icc;iiimam,f.iurc  natura-  dcbita,&.  Trc 
bellianica  potcrit  dctraiuj  c?  Rcfp.Ar- 
ticulus  cft  dubuis^  &  muhum  iiif|'ut4- 

bilis 
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bilis  &  cotroucrfiis,  tamapud  gloflato 
rcs  iuris  Ciuilis ,  6c  Canonici,  ^  Intcr 
prcies;Sunt.n.qui  cxiAimat,  quod  vni 
<a  iro  quarta  filius  posGt  dctrahcrc ,  id> 
cjuc  indidindcjfuic  purc,riuc  in  dicm, 
iiucrubcoiiditioncgrauatus  rit,&  pro 
hacfnia  cll  tcxt.l.iubcmus,C.  ad  Trc- 
bcil.auc  omni  (aiuationc  niaiorc  tcfla- 
tus  cft  Ang.l  PapinianuSj^.mcmininc, 
ff.dcinofF.  tcft.  nanc  cocm  cflfcopi.di- 
cit  Cur.iun.conli.  1 48.conr48.nu.io. 
conli.8o.nu.  i.Bcrcngar.  Fcrn.Rcpct, 
l.in  quartam^przFat.^.par.nu.  ii4.fi, 
ad  l.Falcid  lo.Bolog.in  rub.  ciufdctit. 
nu.y  i.vcriorcm  dicit:Communcm  di 
cit  Albcr.d.§.mcmininc,nu.  io.Alcx.l. 
coh^redi,$.cumfiIiar,ft'.dcvulg.  &  no- 
uislimc  probat  Vafqui.  dc  fucccf  pro- 
grcr.lib.?.$.2  6.nu.^^.&  fcq. 

Ahj  diihngucndum  ccnfucruRt,  vt 
fi  Blius  grauatus  (it  purc,non  poslit  dc 
trahcrc  nifi  vnam  quartam  :  fm  vcro 
fub  conditionc  vcl  in  dicm,duas  dctra 
hat.ita  tcnct  glof  fi  quis  aute,  vcrb. 
aufcrri,Auth.dr  harrcd.  &  falcid.  glof. 
Papinianus,  §.  mcminilfc,  ff.  dc  inoffi. 
tcitam.hanc  fcntcntiam  dicit  clTc  com- 
muncm  Alcx.I.in  rationc,^.  quod  vui- 
go^H^.ad  icgcm falcidiam.Socin.i. i.C. 
dcpaf^is.  laib.  authcn.nouisfima,  nu* 
mero  trigcfimonono .  C.  dc  inofticio. 
tcftam.  Communcm  quoquc  adcrit 
Add.  ad  Roiand.  de  tcftam.  part.  I. 
rub.2  5>.  numcr.  ^.Alcx.d.i.coharrcdi, 
^.cumiiliz,ibi  lafnumc.  i  i.Bcrtrand. 
confi.yo.nu.S.voium.i.  laC  Auth,  rcs 
quf,com.  dcicgai.l.filium  qucm,  nu, 
6.C.  famii.  hcrctf.Ruin.  confii.  i^^, 
num. 1 4.1ib. i.Ncuiz.conft.  i. num.^, 
Fabia.de  Giochis  Auth.  nouisfima,C. 
dc  inoffic.  tcftamcnto,  Turzan.  com« 
opin.conciuf.  i^i.Communcm  ctiam 
rcfcrt  Bocr.dccif1.44.nu.  iS.Ioan.  Bo 
log.  rubr.ft.  ad  I.  falcid.numc.73.  Co- 
uar.  d.  c.  Rainuuus,$.  1 1.  nu.5.  Ratio 
adducitur,  quoniani  fi  purc  grauacur 
codcm  tcmporecoiKuriunt  du^  qu4r« 


t«dcbit3ciure&cxa<5lionc,  vndccuin 
vtraq,-  compctat  ex  caufa  Iucratiua,clc- 
dtonc  lolluntur:  Sccus  qu  fub  codiiio 
nc,  vcl  in  dicm  grauatus,  quiaprimo 
inortuo  patrc,  ftatim  dcbctur  Ic^itinwi 
finconcrc^&  dcindcaducnicntccondi 
tionca!ia,f  Trcbcllianicarintcr  purum 
enim  &  condicionalc  non  cadic  clc(5tio 
& hxc ratiocommunitcr  rccipitur,  vc 
dicit  Bolog.d.rubr.nu.yj.Qu^iddiccn 
tlum  in  hoc  quotidiaqo  &  arduo  paffu^ 
Equidcm  fi  Doc.dida  rcdc  conlidcrc- 
tur,inucnics  plurcsloquiactenta  vcrita 
tc  iuris  ciuilis,quo  cafu  prima  cocm  cf 
fc  non  pauci  contcndunt:Alij  infpc^ 
iuris  Canonici  xquitatcfccundum  ma 

fis  rcccpiam  profitcntur,atq;  ita  duas 
as  contrarias  fcntcntias  conciliandas 
opinantur;  fcd  hanc  coco  rdiam  coitcr 
rcprobari,&  ct  iurc  ciiitli'duas  quarta^ 
fiiijs  dcbcri,fccundum  communcm  ia- 
tcrprctum  iuris  ciuilis  fniam  alTcrit  lo, 
Imol.d.l.cohjrcdijf.cum  filiar,nu.5.if. 

dcvulgar.Bolog.d.Rubr.nu.7*.Eandc 
aitcnto  iurc  ciutli cocm  tcft acur  Crot. 
d.c.Rainutius,confi.7.coI.?.vcif.  vlti 
mo nota:Socin.iun.con(i. I }  i.nu.  ^5, 
lib.i.Parif.conf.z^.num.jd.lib.z.  Scd 
uamuis  pra:didi hoc alfcrant, ta mcn 
ccipiuntur,&  attcnto  iurc  ciuili  con« 
trariam  fcntcntiam  inagis  c6cm,quo4 
/ciliccifccundum  vcritaiem  iuris  citii- 
lis  non  poc  ficri  duplcx  dcira«5cio  ctiara 
diucifis  tcmporibusattcftatur  £ma.  4 
Colia  d.c.fi  patcr,vcrb.afq;  dcdudio- 
ne^num.i^.idq;  cnumcrattoncaudo* 
rum  oftcndic,  tucm  indubitatum  a(fc« 
ucrat ,  &  late  comprobat  Vafqui.  vlir» 
rclatos  fuprain  prtma  opinioncd.  io« 
co,  Padil.  Auth.  rcsqux  ,  numcro  j^, 
C.com.dc  Icgat.  Polit.d.I,  fihum  qu6y 
Bcrcng.Fcrnand.d.I.in  quariam, nu« 
mcro  ^24.  fatcntur  tamvn  omncs  dc* 
cifioncm  Pontificum,  quoJduzquar 
tz  dcbcantur  cttam  in  igrris  Impcrij 
pcr  cotum  mundum  dc  gcncrali  Cv)n« 
fuauduic  ^cilc  appiobdtam  ^  vt  af* 
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fcrit  Paul.clcCa(l.&  Cornc.d. I  quan- 
qiiam,  laf.  d.§.  cum  filiar ,  &  Bcrcngar. 
Fcr.d.Un  quartamjHU.  j  i  ^.dicit  quod 
communis  vfus  caufarum  obfcruat,  & 
cjuod  iudicando&  confulcndo  littcnc 
da,itcm  Icgcndo  &  difputando ,  quod 
lurcconfultum  bifrontcm  cflc  non  dc 
ceat,fic  vt  cocm  in  iudicijs  &  fcholis  ap 
probari  dicit  Dcc.l.  cu  proponas,  cl  2. 
nu.j.C.de  pad:*Lanfranc.d.c.  Rainu- 
tius,c6cm  dc  iurc  Canonico,&  «quam 
&  bcnignam  dicit  Cagnol.d.^.  mcmi- 
riflc,  nu.  p.  &  lo.inkholis  &  palatijs 
approbatam,  &  cxgcncrali  confuctudi 
nc  ctiam  in  tcrris  Impcrij  pcr  totii  or- 
bem  obfcruatam,Andr  Gcil.Iib.a.ob- 
fcr.pra6l.obfer.  1 2  r.Bcc.conli.  1 07. n. 
<5.Eman.aCofl:a  d.Ioco.nu.^.  Corraf. 
'id.lfihum  qucm^nu.y^  .Fabia.Auth.no 
nisfima^nu.^^z.Pjrif.confi.p.num.p. 
conf.  i7.nu.i<5.conli.i8.nu.p^  .conf. 
45.nu.10.  conf  dj.nu.j.vol.  2.Gomc. 
l.Tauri,_j.cx.nu.8. 

Scd  quid  fi  Icgitima  cxccdat,vel  con 
tingat  dimidiam  hxrcditatis  partcm, 
numquid  poterit  duas  quarias  dctrahc 
rcPRcfp.BaI.conf.94.nu.  2  .lib.  2.ciiili 
inauit,dccilione  Pontificum  obtincrc 
(ine  dubio,  vbi  vcl  duobus,  vcl  tribus , 
vcl  quatuor  libcris  portio  lcgicima  dc- 
beiur,quat  tricns  ell,  idcft  tcrtiapars 
fubllantia:  patcrna?vcl  matcrna; .  C^tc 
rum  fi  dimidiapars  liberis  dcbetur,vt 
f\  quinq;  fint,tunc  TrcbcIIianicam  dc 
ducinon  poflc,coquod  iniquum  fit,fi 
lyi.niorcm  partcm  fcrantoncrati  quam 
honor.iti ,  Sthanc  fciucutiam  in  pun- 
&o  iuris  vcriorcm  dicunt  Modcrn, 
Parif.addit.ad  Alcx.confi.2.  vol.  y.fcd 
contrarium  tcnet  glof.^.ii  quis  autcm, 
vcTf.aufcrrijAuth.dc  h^rcd.&  fal.hanc 
difit  Cocm  fniam  Ema.a  Cofta  d.vcrb. 
abfq;  dcdudionc^nu.p.  a  qua  non  ma- 

rcccdcndum,  quam  .n  Pontificis  dc 
cifione:  Vcriorem  opinioncmcontra 
Bald.dicit  Cagnol.d.$.mcminiflc,  in  1. 
Papinianus^qucm  ctum  rcfcrt  &  fcqui 


turpulchre  hunc  artlculum  dcdarani 
Bcnucnt.Straccha  in  Annot.  ad  confi. 
Crauet.confi.  fo.magis  rcccptam,ma- 
gisq;  fondatam  fnlam  profitciur  Mar. 
Anto.Cucchus  Auth.nouisfima,C.  dc 
inotf  tcft  .Rub.lcgitimaj&  Trcb.an  qn 
qucfcmiflcmcxccdant  n.2.  Mod.Par. 
tn  s  d  loco  ahtcr  fcntircvidctur,  fed  a 
coi  non  rcccdcndum  cft,quia  d.iura  c 
Rainut.&Doc.non  diftinguut,  fcd  ge 
ncralitcr  dicuntduas  quartas  dctrahi, 
crgonccnos  diftingucrcdcbcmus.  & 
contrariam  Bal.  fniam  duram  inpraxi 
&  nouam  appcllat  &  improbat  Marz. 
cpit.fidcicom.q.^  i.debct  tame  quarta 
quar  vltralcgitimam  dctrahitur  non  cf 
fcquarta  harrcditatis,  fcd  iUius  alterius 
(cmisfis>ita  vt  Trcb.cum  Icgitima  (cpic 
vncias  totius  ha;rcditatis,&  dimidium 
vnciae  capictrScd  quando lcgitima  tries 
eft,  tunccum  TrcbcUianica  fcx  vncia? 
conftituctur,gIof  c.  Rainald.ibi  Couar. 
§.  ij.in  princip. 

5  Quid  fi  non  lilio,  fcd  harrcdibus  cius 
fucrit  iniundum  fidcicommiflum:  Aa 
posfint  duas  quartas  dccrahcrc  ?  Rcfp. 
quocl  Icgitimam  non  dctrahunt,fcd  ta 
tum  Trcbcliianicam.  ita  tcncrBai*.  L  (k 
fundum,$.fi.ft.dclcgat.  i .  &  cft  com- 
«lunis  opinio  ,  vt  tcftatur  laf.l.ex  trib. 
C  deinoihctcftam.  lu.  Diled.  dcarie 
teftand  .ttC5  .caut  j  4.n  u.  z . 

4  Scd  qua;ro  ,  numquid  idcm  fit  ia 
afircndcntibus  grauatis?  Rcfpoud.  Di- 
ucrfx  ium  Doc.  fcntcntix,quibufdani 
cxiftimantibus,vnaro  quartam  lantum 
dctrahipoflc,quatn  fcntcntiam  fub  du 
bio  tamcn  cenct  Bal.I.fi  a  militc,^.  fin, 
0".  dcielbm.milii.&rcceptiorcm  dicit 
Crauet  conf.i  o.RoI.a  Val.conf.^9.  n, 
p.vol.j.Corrafl.filium  qucm,  nu.  44. 
C.  Kimil.hcrcif.  Alijs  vcro  conTa  ccn- 
(cntibus,nimirum  afccndcntcs  ad  limt 
htudincm  filiorum  quoquc  duas  ^  (t 
fub  conditionc  (int  grauati^  quarias 
dctrahxrc  poflc,  vnam  li  purc.  hoc  vo- 
luic  Ang.  d.I.  il  miiicc  ,  &  lunc  ppt» 

Dioncm 
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ni«ncm  dlcit  cocm  (cquicur  loan. 
Crot.ci.l.qui  Romar.^.duo  fratrcs,  nu. 
8o.ft.dc  vcrb.obli^.Crauct.CDnn  110.&: 
Bcnucnut  Stracclu  in  annot.  fuis  ad 
conf.Crauct.d.l.conri  lo.nu.i. loan. 
Orolcius  l.fiarrogator.  num.  73.ft.dc 
adopt.Ant.de Padila.  authcn.rcs  cju^ , 
nu.  i  <5.C.comm.  dc  lcijat.  Couar.  d.c. 
Rayn.^.l  i.  nu.d.Eandcm  dicit  cocm 
Corral.d.l.filium  cjucm.nu.  44.  C.hi- 
mi!.hcrcir&  vcriorem  dicit  Bcreg.Fcr 
nand.d.l.in  cjuartam.numc, j.  hanc 
<juoquc  dicit  coitcr  tcncri,&:  vcriorcm 
cllcCrot  l.re  coniun6ti.nu.177. Andr. 
Gcyl.obfcr.  1 1 1  .nu.  io.lib.2.  &:  cx  coi 
nouifsimc  rcfcrt  Fcrnan.Vafq.d.loco. 
fnumc.  jd.licct  ipfcalitcr  fcntiat^fcd  ab 
hac  no  cft  rcccdcdu,  quia  in  nmilimis 
parcntcs  fimilcs  funt,  &  xquifsimucn: 
parcntcs  mccrcnlcs  libcrorum  mortc 
pcrportioncm  bonorum  rclcuari. 

5ed  quid  li  tcftm  non  v.duic  iurc  tc- 
ft.imcnti,  vt  quia  non  funt  in  co  tcftcs 
jicccftarij.vc!  alius  dcfcdus,  &  appoli- 
ta  hicric  claufiila  codicillaris ,  qux  ho- 
dicfolet  coitcr  apponi ,  &opcratur  vt 
vcnicntcs  abintcftatoccnfcantur  roga 
ti  rcftitucrc  pcr  lidcicommiftum  hxrc 
ditatcm  fcripto  harrcdi ,  numquid  filij 
vcnicnccs  ab  intcftato,&  grauati  rcfti- 
tucrc,pofsint  dctraUcrcduas  cjuartas? 
Rc(p.  Bart.d.^.  mcminiftc,  tcnet  quod 
non^quiacenfcntur  rogati  in  continc- 
tircfticucrc,  duaraiiccm  tjuarta:  faltcm 
dctrahuntur,cyi  fub  conduiunc,  vclin 
dicm  cft  inicctum  grauamcn  ,  &  hanc 
opin.coiccrapprob.itam  ,&  hodie  ca- 
nonizitam  tam  in  fcholis,  quam  iudi- 
cijs  aftcTit  Cagnol.xbi  nu.z  i.in  ft.ma- 
gis  communcm  opin.Franc.  Burfat.co 
lil.p  2  .numc.4.&  fcq.hanc  dicit  magis 
communcm  opin.  Alcx.conf.z  (i.num. 
7.vol.  I  .conf.  I  .nu.4.co.vol.  Corn. 
coii.i^a.nu.i  i.vol.4.Franc.Mant.dc 
conicft.vlc.  voiuc.Iib.  7.tic.  12.nu.27, 

Qu^idauccm  fi  fubfticuta  fitpiacau 
Ci?  Rclp.vid.iufra  q.6. 


TrebelUanka  deoaljitur  de  reli£lis  Y>muerfali- 
but.nu.  I  .fmereli^afmt  per  modum  Uga^ 
titfiue  {ideicommifsi.nu.  i . 
Quid  in  te/lamento  militis.nu.^, 
Quid  in  creditore  fideicommijfado.nit.^, 
Quid  fi  fiat  fideicomifsii  in  paHis  dotalib.n,  J 
I  "W"  V Igaca  cft  condulio,  Trcbclliani- 
V  ca  dctrahiderelidis  vniucrfalib. 
no  auc  dcparciailaribus,  in  quibus  ob 
tinct  falcidia,ut  dixi  fupra^  prarccd.  q, 
J.& hxc  cft  vna fpccifica  diftcrcntia  in 
tcr  falcidiam  &  Trebcllianicam,quani 
coitcrapprobacamdicic  Alcx.l.  i  z.nu. 
a.C.dc  tcftam.milit.  crcbriorcm  &  rc- 
ccptiorc  opin.  attcftatur  Bcrcng.  Fcr- 
nan.d.l.in  quartam.nu.202.  &  fubdit 
vcriorc,adco  vt  li  cj,s  in  praxi  dc  lc^atis 
Trcbcllianicam  dctrahcndam  vclic  aflc 
rcrc  oibus  rifuitorcc.Parif.  coniil.^j. 
nu.45.vol.;.  Soc.iun.conf  1^6.  nu.4. 
vol.  I  .Corn.d.auth.funiliccr.C.ad  Trc 
bcl.Ema.a  Cofta  d.cfi  patcr.vcrb.Trc- 
bclIianicx.nu.id.Picus  d.l.  in  quarta. 
nu.2.Parif.conf.45.nu.45.voI._j  .Soc. 
iun.confuz.nu.j.  vol.i.  &  conf.  49, 
nu.  16.V0I.J.  Rip.d.l.inquartam, nu. 
J.&  4.crcbriorcm  dicit,&  rcccptiorc 
Mant.dc  conic6tvIt.voIunt.Iib. 7.  tic. 
I  l.num.2. 
1  Ec  harc  conclufio  proccdic  in  rcli<5lis 
vniucrfahbus,  fiiic  rclidta  linc  pcr  ino- 
dumlcgati,llucpcr  modumfijeicom- 
mifsi,  dummodo  finc  lcgataaut  fidci- 
commifta  vniucrfalia,  ifta  cftcommu- 
nisopinio  ,  vt  ccftacurPicus  did.I.in 
quarcam,quia  ifta  hoJic  fimc adjequa- 
ca,vc  cft  communis  opinio,  dcqua  fu- 
pra,&  ccftacur  Picus  d  loco. 
j  .  Scd  cj,d  in  ccfto  miUcis  ,  nunicj.d  locu 
habccdctradhoTrcbclIianic.T  i  Rcfp. 
Contraria:  funt  opinioncs.  Prima  cit,  \ 

non.  quam  non  pauci  tcnucrunt  dc 
quibus  Rip.l.Ccnturio.nu.7,  Sccundji 
cft  ,  cj  in  tcfto  miliiis,  in  quo  quis  fi- 
C  c  dcicom- 
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dcicommirfaric  rubftitutti^  fit  ,  olim 
Trcbcllianica  nonpotcrai  dctrahi.ho- 
dicvcro  ifliid  corrcftum  cft ,  ita  vt  in- 
ftitutus  Trcbcllianicam  dctrahcrc  pof 
ht.quam  icnuit  Dyn.l.i.^.in  filij.ff.  ad 
Trcb.  &  magis  cocm  dicit  opin.  Alcx. 
d.l.Ccnturio.  nu  47.idcm  1.8.  nu.15, 
C.dcinft.&  fubft.  Galiau.nu. 95.  Rip. 
d.$.in  filij  num.7.&  coitcr  hoc  tcncri 
<]uoqucaffcrit  Bcrcng  Fcrnand.d.  I.in 
quartam.nu.xj4.Sfort.Odd.tra6t.co- 
pcndioff.rubftit.partic.  j.prfmir.6.pri 
ma  diffcrcntia. 

Qiiarro  itcm ,  quid  fi  harrcditas  rcfti- 
tucnda  fit  crcdiiori ,  qui  cft  in  rccom- 

Ecnfationcm  inftitutus,tantumqucdc 
cbatur  qnantum  h^rcditas  valct.nurh 
quid  dctradtio  Trcbcllianicjthabcatlo 
cum?Rcfp.ij>non.tcx.l.i.ff  ad  I.  falc^. 
fi  quis  dcbitori.hanc  coem  fcntcntiam 
Do<5t.Bcrcng.Fernand.d.l.in  quartam, 
11U.244. 

Qnid  autcm  fi  fideicommifliim  ficret 
in  pa<5i:i$  dotahbus,fiucmatrimoniali- 
busjficut  hodic  facpc  accidit,an  graua- 
tus  reftitucrc  poft  mortc  poicrit  Trc- 
bcllianicam  dctrahcrc?Rcfp.cp  non.ita 
tcnct  Bal.rubr.C.dc  rcuoc.his,quatin 
fraud.crcdit.&  non  habctcontradiccn 
tcm,vt  tcftatur  Bcrcng.Fcrnan.d.Ioco, 
Katio  cft,  quia  quartar  dctraftio  concc 
<Iitur,ncharrcdis  nomcn  in  vanum  af» 
iumatiir,&  grauatus  inuitctur  ad  adcu 
^um,&  teftamctum  valcat,quaromnia 
ceftant ,  quando  cx  c6tra6tu  rcftitutio 
fieri  iubctur. 

Qudllio  VI. 

s  r  M  M  ^  \1 

■xAn  de  fideicommjjbai  piam  caujam  detra- 

hatur  Trtbdliamca.nu.  i . 
Etiamfi  injlitutifmt  filtj  primi^adus*nu-2* 
2tm  fme  mmcdlai  ,ftuc  medMtcpcr  almin 
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\xt6  iteifi ,  quid  fi  fiibftitora  flt 
^^*^  pia  caufi  ,  numquid  contra  cam 
dctur  dcrrafiio  Trcbcllianici  ficut  fal 
cidix^Rcfp.  A.rticulus  cft  difputabilis , 
adcoquc  ambiguus,vt  videatur  altcr 
Gordiani  nodus,ad  qucm  diftolucndu 
Alcxandri  gladius  vix  fufficcrcr.gl  c.r, 
vcrh.Trcbcllianicar,dcteftam.in  6.  t^ 
nct  non  cclfare  locum  habcrc  Trcbcl- 
lianica;  dciraftioncm,&  hancpartcdi- 
cit  vcriorcmSnlyc.iuth.fimilitcr.C.ad 
Trcb.idcm  fatciurCorne.ibi,&  magis 
fubftatialem  infonf.i  7.V0I.4.  &  carti 
tanquam  dc  iurc  vcriorcm  rcfcrr,&  fe- 
quiiur  laf  I.Marcellus.ff.ad  Trcbcl.  & 
hanc  nouifsimcvti  vcriorcm,  &  tcxti- 
bustam  iuris  ciuilis  ,  quam  Canonici 
apcrtis  fulcitam  fcqiicndam  &  tcnen- 
damdicit  Fcrnand.  Vafqui.  dcfucccf, 
progrcf  $.  2  5.  nu .  2  2 . 

Contrariam  vcrd  partcm,Trcbelh"a' 
nicam  dcvniucrfali  Hdeicommiflbpia: 
caufe  rch<5tonon  dcirabi  poffc  voluit 
Dyn.l.j.  f  .in  filij.  (f  ad  Trcb.  &  fcqui- 
tur  Ang.  d.l.  M.ircclhis,diccns  cam  in 
praftica  coitcr  rcceptam  eflc,&  eam  fc 
fuiflc  fccutum  lcgcndo  &  confiilcndo, 
&itafuiflc  iudicatum  rcfcrt  Spcculat, 
tit.dcinftr.edit.^.compendiofs.B.ild. 
d.auth.fimiliier.C.ad  l.falc.&  in  pradH 
ca  tenendamdicitSal.d.$  in  filij,  &in 
l.fi  quis  ad  dcclinandam.C.  dccpifc.  & 
clcric.&  hanc  cflc  communem  opinio- 
ncmattcftatur Bal.  conf^s  j.  Iib.4.& 
vcram  &approbatam  fenicntiam  pro* 
fiictur  Ang.conf  41  .pun(5tus,&  confi, 
59.Quidam,  communem  dicit  Panor, 
c.Rainal.col.<5.&  in  conf.59.vifi)  lefta 
mcnto.vol. I .&  conf  j  7  lib.  j.Paul.  dc 
Caftr.conf.?04.col.2.1ib.  t  .Corn.con 
fil.95.incip.licctpoflct,vol.  i.& confi. 
168. col.^.lib. 2.  Communcm  quoqofc 
dicitRoma.conf  259  a  qua  non  eftrc 
ccdcndum,ncqucconfulcndo  ,  nequc 
iudicando,&  quod  iftudcft  vcrius,»- 
quius,&  comuniter  tcnetur  dicit  Gal- 
dcr.coiif.  40.tit,  dc  teftam.&  ita  com- 

munitcr 
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miinltcr  in  pradica  fcruari  aflerit  AIc. 
conrzi  7.voI.tf.c6cm  dicit  Corn.cofi, 
2i.voi.i.&:  conf. 1 58.voI. j.Dcc.cofi, 
a^p.coLi  .Paul.dcCaft.conf.i  52.V0I. 
a.  &ita  coitcr  in  pra^iica  fcruari  dicit 
Barbat.conf.2  i7.vol.(?.GaIiau.l.  Cctu 
rio.nu.  ^51.  hanc  quocjuc  dicit  cocm 
Cagnol.d.l.  Papiniunus  .  §.  mcminiflc. 
num.i8.bcnigniorcm,&  magis  cocm, 
^   &  fcqucndam  dicic  Cornc.d.auth.limi 
litcrjEman.aCoftad.c.  iipatcr,  vcrb, 
Trcbcllianicae.num.  z  5  .magis  c6cm,& 
^c  confuciudinc  rcccpta  idcoq;  lcquc- 
da  dicitTyraq.d  tra6.dcpriuilcg.  pi« 
caufar,priuil.2  7.magisc6cra  licct  ipfc 
contraria  fccjuaturFcrnand.Vafq  fatc 
tur  d.loco^Ant  Gabr.(:6m.concL  li.4. 
tit.ad  Trcb.concl.  1 1  .nouifsimc  lofcp. 
Lud.dccif^o.nu.S  I.  Qinccjuid  fit  in 
punClo  iuns  tcmcrarium  clict  ab  hac 
longo  vfu  rcccpta  fcntcntia  rcccdcrc. 
2    JEt  b^c  habct  locu  in  rclidis  ad  pias 
C3ufa$,c^uicuntjj  fint  inftitutijicct  fint 
fjlij  primi  gradus^vt  omncs  fcntiCit  fu- 
pradidci,  &  communcm  fatcturCagn. 
d.^.mcroininc.nu.  i  8. 
J    Itcm  proccdit  harc  conclufio,  qn  im- 
mcdiatefit  rcftirutioccclcfiac ,  vclpiar 
cauf*E,fcd  quid  fi  irftator  hf rcdc  fuum 
ijl/sit  alij  rcftitucic,  &  fidcicommifta- 
rium  grjuauit  piar  caufx  itcru  rcftituc 
rc,numcjuid  tuncharrcs  dctrahct  Trc- 
bcllianicam?Rcfp.rj>  non,quia  priuilc- 
giumdatumin  d.Auih.fiimliicr,  pro- 
cpditct  qn  pia  caufi  la:dcrctur  mcdia- 
tc  pcr  dcdudioncm  fJcidiar ,  v«.i  Trc- 
btllianicar.itu  tentt  Bal  Lauia.^.Titio. 
ff.dccondi£.&  dcinonilr  hanc  t>.-ftatur 
raagis  c6cm  Corn.d.Auth.fimiIitcr,& 
fi:c]ucndam  in  pradica  Cornc.nu.8.& 
ibi  Scip.TrigQ.  dicit  cftc  c6cm  opinip. 
Eman.  aCoftad.vcrb.TrcbcIlianica:, 
nu.        patct  cx  audoritatibus  dcdu> 
^Us  pcr  Tyra^.  d.trad.  pia:  caufe,pri- 
uil-ad.Qd'  tn  intcUigc,vt  proccdat,qn 
fidcicommidarius ,  qui  grauatnr  idctn 
fidcicommiUum  rcftitucrcpia:  ci^Cf^ 


qncratus  cft  purc,aut  ^d  dicm  ccrtum, 
aut  poft  mortc  fuam .  Sccus  fivrog.ituc 
rcftituerc  fubconditionc,fi  finclibo* 
ris  dcccftcrit.ita  tenct  Bal.  Alcx.&  c6i.r 
tcr  Do<5i:.didisIocis,vt  tcftatur Ema,i 
Cofta  d.vcrb.Trcb.nu.27.in  addit.Ut, 
A.Qra  prioribus  tribiis  ipccicbus  con- 
ftat  ncccftario  fidcicommifTum  dcuci^ 
turum  cfic  ad  piam  caufamj  in  poftrq? 
mo  non  omuiuo  ccrtum. 

Quxpo  vri. 

^nb^tres nen  conftciens  inuentariu  habe^ 
heneficium  Trebel,nu.  i  .dectaratifr.nH»W> 

I  T  Vxta*prardida  quacro  ct.an  h^rcs  no 
X  conficicns  inuctarium  habcat  bcnc- 
ficium  TrcbcIUanicac,  an  vcroamittat 
ficut  faIcidiam?Rcfi>.Dod.  in  hoc  arti 
culo  adco  hicrunt  fibi  contrarij,  vt  vix 
difi:crni  po(sit,c]uz  fit  vcra,c|uarv«  ma- 
is  communis  opinio,&  indigcrc  cam 
ccifionc  Carfaria  ipfi  fatcntur. 
Ncgatiuam  fnlam,  fj».CTrcbclIiani-r 
ca  non  pofsit  dctr.ihcrc  tcnuit  lac.  dc 
Arct.d.auth.fi:d  cum  tcftator,  &  fct|ui 
tur  Cyn.Bai.  &  alij,  &  iftam  opiiiione 
cficfcruata  co  aduocatcin  ciuitatcFcr 
rarixtcftatur  AngcI.Arct.^.cxtranti.?, 
inft.dcharrc.cjualit.vcriorc  dicit  Bald. 
conf  ^j.part. z.Cuma  conCi^i .&c6 
traria  partc  no  clfccocm^licct  cjuidam 
hocdicataffcrii  Maihcfi.l.  filiu  cjijcm. 
C.famil.  hcrcif.  hac  f]uoq;  dicit  vcrio- 
rc,&  magis  cocm  Dcc.co,uf.;5r'.&  cg 
fi.^iJo.Corn.conf  160.V0I     &  hanc  - 
cftc  iudj».ailo  &  cOfulcdo  fi.<|uci3da  di- 
cit  S.)C.I.4Vlarccl.^  .(]d  aut.ft.  ad  T/cb» 
cpnf.ii  i.vol.i.vcriorc&c6iorcm at- 
tcftatur Curt.i.io.conf.  J4.&  cof  io.j. 
conCno.Parif.conf.i  .  6.voL|.&  c6fi 
95.v0L2.c0nf  55.&  f  7.yoL^.,conf  1/5. 
cpnr<54.conf.i  .nu.8P.voI.,'.Cfot.Rc 
pct  c.R^iyn  rcx  dc(cfta.n).)gisc6c(n  di 
?Li^»WSt^5^Mij.  .1  ».&.cpRf.<iX«  voj.i.  fi. 

C  c    2  conf. 


4o4    Mlcliaelis  Cr 

conf.SS.ciicit  noftris  tpibus  hanc  cflc 
rnagis  cocm.  m.igis  cocm  dicitCorfct. 
in  tra<fl.dcTrcb.$.4.in  fi.Parif.confi. 
I y.num. J4.vol.4.vbi locjuitur in  fili js 
primi  gradiis.Eancicm  dicut  crcbriorc, 
rwagiscjuc  fundatam  Mod  Parifaddit. 
ad  Alcx.conf.<>7.nu.i.vol.4.  conf  29. 
vol.j.Alc  d.l.Marccllus,ibiThom.  Di 
plo.in  addit.hancdfc  crebriorcm  &  vc 
riorcm  opin.tcftaturRuin.confi.  1 1  5. 
in  fi.conf.y  i  S.nu.iS.conf  i  jp.  nu.p. 
li.^.magis  rcccptam  dicitMcnoch.  in 
rcmcd.cjuorum  lcgat.nu.74.  Aymon. 
Crauct.confz  rp.nu.tf.  magiscommu 
ncmdicit  nouifsimc  Anton.  Gabricl. 
d.tit.adTrcb.concl.  to.nu.i.Ioan.Di- 
lc6t.dc artc  tcftand.tit.de fubftit.caut, 
57.  longc  vcriorcm  a(rcrit&:  comunc 
Vafc].dcfucccf.crcar.li.i  .f  .S.num.i^L 
Dida.Couar.c.Raynut.^.i  i.nu.  10. 15 
gc  coiorcm  appcllat  Mandof  Roman. 
conf  i7(5.vcrb.  Trcbcllianica,  &  paf- 
lim  feruari.moucntur  omncs  c]uod  har 
rcs  tcnctur  fidcicommiflario,  ad  rcddc 
das  rationcs  ,  cjuod  abfcjiicinucntario 
ficri  ncc]uit. 

Affirmatiu.im  fcntcntiam  amplcxa 
cft  lacob.dc BcKiiC^.  hinc  nobis,  auth. 
dc  hjcrcd.&:  falcid.  &  fcc|uitur  Bart.  in 
auth.fcd  cum  tcftator.C.ad  l.falcid.di- 
ccns  ita  communiterobfcruari.hacdi- 
cit  magis  commimcm  Alcx.  d.  I.  Mar- 
ccllus.nu.i  i.Iafnu,68  Claud.col.fin. 
hanc  dicitcocm  Alcxa.conf  :p.  vol.5. 
loan.dc  Imol,d.$  hrEcftipulatio.Io.de 
Ana.confiI.6i.  quod  c(t  intcr  confilia 
Alcx.li.4.conC67.  Vilis  &  pondcratis' 
ibi Ludo  Bolog.in  addit.PauI.de Caft. 
cof.i  54.  Vifa  fadh  narrationc,vbi  fub- 
dittcmcrarium  cflc  in  iudicando  rccc 
dcrc  ab  huiufinodi  opinionc  .  Cocm 
cjuoquc  dicit  Firmia.in  rcpcrt.vcrb.hj 
rcs  inucntarium,&  quodhanc  partcm 
obfcruat  confuctudo  dicic  Cornc.  d. 
Auth.fimiliicr ,  &  ita  fuiflc  iudicatum 
rcfcrt  ApoftiL.id  Bart.conf  1  .li.i.hanc 
cjuo^iic  dicit  cOcm  or>in.Cttnu,coafii 


fsl  Sententlarum 

70.1af.  fubdcns  ab  ca  non  cflc  rcccdcil 
dum  conf  S4,voI.t.conf.  I  i^.volum.^. 
lo.Ant.Alcx.conf^^.Corn.l.fi.^  licc- 
tia.C.dc  iurc  ddib.  vbt  dicit  cam  cocm 
&dc  confuctudincfcruari,&  conf  »i, 
vol.2.conf  1 68.vol.^.dicit  magis  com 
muncm,idcm  attcftaturSoc.iun.conf. 
i^7.vbidicit  ctiam  dc  confuctudinc 
fcruari.vol.  i  .Cocm  dicit  Grat.  confi. 
77.voI.i.Ruin.conf  I?  5.  vol.j.  confil. 
1 5  2.V01. 5.  hanc  clfc  crcbriorcm  ,  ma- 
gisvcriorcm,piam,&  confuctam  opin, 
attcftatur  Rolan.a  Vallccum  pluribus 
pcr  cum  rclatis  conf  27.  vol.i.  Ncuiz. 
conf.io.Alba.conf.7.nu.<5.Bcro.  cofi. 
9^.nu.77.vol.2.  qui  dicitab  cain  iudi 
cando  non  cflc  rcccdcndum.  magis  c6 
muncm,a:quiorcm,&:  bcnigniorcm  di- 
cit  Cagnol.d.^.  mcminiflc,  vbi  fubdit 
fc  ita  uidilfc  obfcruari,  &  fcruari  p  to- 
tum  mundumcum  pluribus  pcr  cuad 
duflis,^*:  ab  ca  fc  non  rcccdcrc  vcUc  iii 
dicando  &  confulcdo  Couar.c.  Rayn, 

ii.nu.9.&  fccj.licctipfccontrarium 
tcncat,Monti.  traft.  dc  inucntario,^. 
c.in  prin.num.  1 68.&  /co.hanc  magis 
c6cm,bcni^niorcm,&:  fcclm  ca  iudjca- 
tu  fuiflc  rctcrt ,  &  muliis  aiiftoritatib. 
comprobat  Franc.Burf1t.conf.44.nu. 
1 9.V0I.  I  .magis  cocm  dicit  lacob.dc  S. 
Gcorg  l.fi.$:.Iiccntia. C.dc iur.dclibcr. 
Ant.GoiTJcz.variar.!rcfol.  tom.i .  cap. 
5.nu.i  2.hanc  quocjuc  magiscocm  af. 
fcrit  Cachcr.  dccif  Pcdcmon.  i^^.di- 
ccns  ita  fuiflc  iudicatum  Marzar.dc  fi- 
dcic.q.  49.pcr  totum. 

Qniid  diccndum?  Ccrtc  non  potcft 
nccari,c]uin  paflus  fit  arduus,  &  hinc 
indc  graucs  ac  cxccllcntcs  piigricnt 
Dod,  vt  in  tanta  varictatc  no  mirum 
fitfi  iudiccs  alic]nando  vacillarunt,  & 
bcnc  dixit  CafMod.  dccif.j.  fub  tit.  dc 
tcftam.  iftam  c]ua:ftioncm  indigcrc  dc 
cifionc  principis .  Scd  tamcn  cx  dinu- 
mcrationcDoft.harcopinio  hodic  ma 
gis  communis  ,  arquior,  &  bcnignior 
cft  j  <]uam  ciiam  fummi  iudicij.&  Ca- 

mcrx 
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merjcTmperialcs  affciforcs  amplcdi  at 
tcftatur  Andr.  Gc^l.  obfcr.  158.  lib.  1. 
praft.  obfcr.  idcocj;  ab  ca  non  cft  rccc- 
acndnmj&  fanc  fi  veraclTcc  contraria, 
nunquam  fcrc  dctralicrcnt  Trcbcllia- 
nicam    rcdes,quia  non  (blcnt  dc  bo- 
nis  patcrnis  inucntariumconficcre. 
2     Ec  nxc  quideconclufio  procul  dnbio 
proceditin  filijsprimi  gradus,vc!  dcfcc 
dcntibus,  &  in  his  tcrminis  loquuntur 
fcrc  omncs  fupra  allcgatij  ctiam  quan- 
do  duxquartarfuncdctrahcnda:,m  fpc 
cicRoland.a  Vallc,Ncuiz.  Marzar.Ca 
gnol.  Burfat.  locis  citatis  ,  ciim  multis 
pcr  cos  addudis  ,  &  communcm  dicic 
Crauct.confil.y.Rubc.  confi.^j.nu.p. 
Cartcrum  in  harrcdibus  cxtranciscrc' 
briorcm  &:veriorcm  concrariam  ccn- 
fct  Cachcr.d.dccif.i47.Scd  a  fupcrio- 
rc  fentcntia  vrroquc  cafu  non  cft  rccc- 
dcndum  ,  quia  imo  decipitur  Cachcr. 
&  hanc  magis  conimuncm  cx  fupradi- 
&is  aflcrit  AIcx.  &  vcriorcm  d.confil. 

confiI.67.communcm  &vfu  fo- 
rcnfi  rcccptamCorn.d.conf.i8.nu.ii. 
lib.4.Claud.d.l.MarccIIu$. 

Quxfiio  VI IL 

detraflio  TrebeUianic£  fieri pofsit  contra 
prohibitionem  nprefpzm  tefiatoriSi  nu.  i . 

%An  reejuiratur  fpecifica  &  ftngularis  prohibh. 
Uo^an  jc^uipollens  fujficitt.nu.  2 . 

.  Si  teflator  iufsit  reflitut  ftne  diminutioHe,n.  ^ . 
^uidft  totamheereditatem  ,  ftu.^.  vel  itue- 
gramtnu.  5  .•»eiomniabona,nu.6. 

QHtdftrogatut  hjsredemj  vtpleno  iure  rejli- 
tuatynu.j. 

prohibita  alienatione  cen/eatur prohibitM 
TrebelUawca^Hu.  S.&^, 

QVarro  itcm,numquid  Trcbclliani 
^  capofsitdctrahifi  ficprohibica 
I  pcr  tcftatorcm  ?  Rcfp.quod  oUm  ficat 
falcidia,contra  cxprcflam  tcftatoris  vo 
jKOCatem  potccat  dcduci  TrcbclUafii-' 


ca,hodie  vero  fccus,  qiiia  prohiberi  po 
tcftjVt  dixiinfra^.tcftamcntum  dcpo 
tcftatc  teftatoris:  Et  hoc  non  habct  du 
bium  in  cxtrancoharrcdc,fcdcontro- 
uerfia  cft  in  fili js  primi  graduSjde  quo 
ibidem  diri. 
X    Scd  quarro,an  exprefsc  dcbeat  proht- 
bcri  ,  An  vcro  fufficiat  arquipollcntcr 
ficri  ?  Rcfp.Diucrfar  funt  Dod  fcntca 
tia:,quibufda  cxiftimatibus  ncccftaria 
dfccxpfcfsioncm  fpccifica  &  fingula- 
rc^ncc  fiifficcrcgcneralc  aut  conicdu- 
ras,quod  voluit  Ang.^.fi  vcro exprcf- 
fim ,  Auth.de ha:red.  &  falcid.  &  hanc 
coem  opin.  profitctur  Crot.  I.  nemo 
potcft,ft.  de Icgat.i.Bcrtrand.conf. 8 y, 
vol.  x.conf.  1 44.V0I.  ?  .Ali  js  vcro  cotra 
fcntientibu$,nimirum  fufficcrc  falteni 
verbis  gcncralibus  Trcbcllianicam  cftc 
prohibiia:  Qua  fcntcntia  docct  Bart.I. 
Ccnturio,  n.a^.fF.devuIgar.  &pupil. 
&  cadicit  magis  concm  &  vcnore  ibi 
Galiau.n.88.  Cocm  quoq;  dicit  Parif. 
confi.9.nu.9.&  fi.q.vol  ^.magiscom-." 
munc  conf.2  i.nu.5  5.eod.vol.&  hanc 
tanquam  magis  coem  cflc  tcncndam 
dicitAnton.GabricI. Roma.com. con- 
cIuf.Iib.4.concIuf.2.tit.ad  Trcbcll.Fra- 
cifMantic.dccoicd.  vltim.volunt.lib. 
y.tit.  1 2.  &abhacnonreccdas  ,Quia 
cxprcfsc  diciturficri^  modo  voluntas 
difponcntis  colhgatur  ctiam  cxvcrbis 
gcncralibus,vt  tradit  Bar.I.  i  flF.  dc  vul- 
gar.  quemomncs  fcquuntur,vt  inquit 
Galiau.d.I.Ccnturio,  nu.40 1 . 
^      HiiK  fi  teftator  iubeat  rcftitui  har- 
rcditatcm  fine  omnidiminutionc,in-" 
dubitan  tcr  ccn  /etu  r  prohibi  ta  Trcbcl- 
lianica.  ita  tcnct  Bald.  I.  prccibus, 
C.  dc  impub.&  alijsfubftit.  &  hanc 
dicit  comnuincm  opinioncm  Galiau. 
d.I.Ccnturio,num.  jpp.Communcm 
quoquc  dicit  Parif.  confil.2  I.volum, 
^ .  confiI.9.numc.9.  &  fcqucn,  volum. 
cod,  magis  communem ,  &  ab  ea  noii 
cflcrcccocndum  dicit  Alciat.confi.65. 
zHi>55*volr^  &ncipincmdifl'cnt4rcab' 

Cc    i  ifta 
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ifta  opinionc  dicit  Aim.C  rauct.confi. 
1 74.  nii.  2.  &  indiibitantcr  proccderc 
alTcrit  Gabricl.Roma.d.tit.adTrcbdl- 
concl.^.Mani.d.tit.nu.  id. 

Similitcr  fi  teflator  dixerit:  volotoia 
hacrcditarcm  mea  perucnirc  adCaium 
poft  mortcm  filij  mci  ,Trcbcllianicam 
pfohibuifrcccnfitur.ita  tcnct  gl.l  dc- 
ccm.fF.dcfidcico.  libcrt.  &  firquuntur 
Do<5k.magisc6itcr,  vt  tcftatur  Galiau, 
d.l.Ccnturio.nu.?  9i;«ibt.Rip.nu.  1  ;o. 
Coem  quoquedicit  Alex.cof  zoi  .nu» 
2  5.V0I  6.&  ab  ca  non  clTcrcccdcndum 
iudicando  Alciat.conr.97.n11.  ^ .  lib.p. 
Cocm  quoquc  dicii  Tiraq.rcpct.l.fi  vn 
quam,verb.totiun.nu.i  .vcrf.fi  militcr. 
C.dc  rcuoc.  donat.  Cocm  dicit  Anto. 
Gabricl.d.c6cIuf.<5.nu.6.(]|uicquLd  di- 
xcrit  dc  contraria  coi  Crot.  d.  1.  ncmo 
potcft,ff.dcIcgat.2.  hanc  cocm  nouif. 
limc  profitctur  Mant.d.tit.nu.  1  ^.Q^. 
proccdit  indiftin<5lc,fiue  hoc  vcrbuny, 
rotam  ^adijciatur  vcrbo  cxecuiiuo,fiuc 
difpofitiuo .  hanc  dicit  magis  commu- 
nemopin.Ruin.conCi48.nu. 6. vol. 
licct  alias  cotrarium  tcncat,fcd  hf c  tc- 
Dcnda  cft,&  Do6t.  non  conftituant 
in  hoc  ahqua  diffcrcntia  fatctur  Mant. 
d.loco.nu.  i^.in  fi. 

Idcm  fi  tcftator  iuftcrit  intcgram  hx- 
rcditatem  rcftitui,vclintegrahter,  <|ih 
cxprcfsim  prohibuiftc  vf  .ita  tcnct  Alc. 
d.I.Ccnturio,&  ibi  magis  cocm,  &  vc- 
riorcm  dicit  fniamGal1au.nu.j99.Pa- 
rif  coiif.j9.voI.i.  Ruin.conf.47.  voL 
xAlciat.  conf.  66.nu.  i  j.hb.9.  Cocm 
uoquc  dicit  lo.Dilcd.  de  artc  tcftan. 
efubftit.caut.  i  5  i.nu.^.Anto.Gabr. 
Koma.d.tit.ad  TrcbcII.concI.5.  Qn^od 
proccdit  quidcm  fincdubio,  (]n  fimul 
iun^  funt,tota  &  integra,  vel  fi  dixc- 
rit  teftator,rcftituas  &  iutcgra  bona  U 
bcre,vttcftatur Soc.iun.  conf.ii^. nu. 
57.V0I.  i.Ant.  Gabr.d.concl.5.  nu.4. 

Scd  oritur  maxiinum  dubium,qutd  fi 
teftator  iufsit  omnia  bona  rcftitui,nu- 
^uid  TrcbcilMQica  p  rohibiu  ccfcatuj:? 


Rc(p.  In  hac  qon>  ah  ihterprcfibtistii 

diucrfas  rcntcntia.i  itum  cft.Bar.enim 
d.I.  Ccnturio,  cxiftimauit  prohibitxm 
cflcTrcbtllianicam  &  rctincri  no  pcf 
fe.& hac  fcntit  communcm  cilc  opm, 
ibi  laf.  Alciat.conf.48.nu.  r  .&  5.li.9. 
Scd  contrariam  partcm,qijdii  ifto  cafu 
non  cciifcatur  prohibita  Trcbtlliani- 
ca  tcnct  Ang  auth.fcd  cum  tcftator.C. 
ad  I.falcid.&  fcquuntur  oir.ncs  qui  in 
fupradidis  cafibus  affirmatiuam,  & 
communcprobant,vt  tcftatur  Galiau. 
d.l.Ccniurio,&  communcm  cftc  hanc 
fiintcntiam  aflcrit  Marc.Mantua.con- 
fil.  2  9 1  .&  hodic  magis  communcm  di 
cit  Anton.GabricI.J.  titul.  ad  TrebcIL 
cocluf  j.nu.2.Francif  Mant.d.tit.  17, 
Quia  talia  vcrba  ncccflario  non  infc- 
runt  prohibitioncm  detra6tionis,cutn 
pofsint  aliud  importare.f  pcrucniat 
bonacuiufcunquc  gcncris  fint,non  ta 
mcn  integraliter,fcd  tamcRip.d.l.  C6- 
turio.nu. }  i.dicit^cjuod  hanc  fnlam  in 
iudicandono  audcret  fcqui,  quoniam 
huiufmodi  fubtilitas,  &  exquifita  diffe 
rentia  non  cft  nota  tcftatoribus  &  No 
tarijs  htcraru  vtplurimum  prarfcrtim 
ciuilium  ignaris,c|uamobrcm  ctia  ma-* 
xime  fi  ex  alijs  concurrcntibus  cnixa 
tcftatoris  voluntas  apparcrc  poflctj 
contrariam  omnino  icquendam  iu- 
dicarcro. 

7  Quacro  prartcrea ,  quid  fi  tcftator  ro- 
gauithxredcm,  vt  pleno  iurcrcftituat 
narrcditatem,  numquid  cenfcatur  Tre 
bcllianicacflc  prohibita^Rcfp.Variati» 
fuit quoquc  hoc  cafu,  affirmatiuam.n. 
fentcntiam,quod  ncpc  huiufmodi  vcr- 
ba  inducant  TrcbcIIianicar  prohibitio* 
nem,amplcxus  cft  confulcndo  Alexa. 
conf  3oi.vol.3.nu.6.&  dicitcommu- 
nem  opin.  Guid.Pap  conf.j^^.nu.i, 
Ncgatiuam  vcro  fcntcntiam,  quod  ta- 
lia  vcrba  non  impcdiant  dctradionem 
Trcbcllianic*  tenctPauI.  dcCaftr.  d. 
Auth.  fed  cum  tcftator  .  &  hanc  dici( 
CQmmuQcmopij).  ficaed.Capr.confi» 
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8}.nu.9.&  fcqu.conf  jiJ.nii.p.Roma. 
conf  2  i  9.num.j.&  fubdit  fc  bis  obti- 
nuiffc  in  ciuitate  Floretiac ,  coem  dicit 
Bcrtr.&  ab  ca  in  tudicando  &  confulc- 
do  non  cfTe  rcccdcndum  .ilTcritBcrtr. 
c0nf.j7.nu.  I .&  ^.vol.i.Ruin.conGl. 
16 1  n«.2  i.Cocm  quoquc  dicitloan. 
Dilcd.dcart.tcftad.  tit.dcfubft.  caut. 
3  l.nu.  j.Cocm  dicit  Ant. Gabr.d. tit. 
cond.^.nu. i.Manti.d.Ii.^.tit.i  i.nu. 
1 8.  frcqucntiori  calculo  rcccptam  pro 
fitctur .  Polfunt  cnim  iO"a  verba  altum 
habcrc  intcilciftum,  nimirum  rc(pc<^u 
dominijplcni,  vct  ct  proprictatis  ,  vel 
vfusfrudus.lntclligitur  tame  harc  con 
clufio  negatiua  vtproccdjt^quando  di 
€tum  c(l  limpiicitcrbonadebercrcfti- 
tui  picno  iure,  fccus  (i  teftator  vciit 
plcno  iurc  rcditui,^  omnia  qui  Jc  bo- 
na.  hac  didiui^ioncm  dicit  comuncm 
Grat.conf.  io;.nu.i  ^.vol.t.qucm  rc- 
fcrt  Si  fccjuitur  Anton.GabricI.  d.con 
duf  4.nu.2.Mantic.d.tit.nu. 1 8.ad  ft. 
&  cgo  facilc amplcAor  pcr  dida  fupra 
in  prxccdverf. 
9    Quarro  itcm,  cjuid  fi  fa<5ta  eft  prohibi 
ttoaUenationis^numquidTrebcIIiani. 
cam  prohibuille  tcftator  vidcbitur?Re 
(pond.c{>nc.  itatcnct  Bald.auth.  fedin 
care.  C.adl.falcid.&  hanc  fniam  dicit 
eflecoem  opin.Parif.conf.  1 26.nu.  ^4. 
&fcq.voI.i.  conf.  17.nu.50.  conf.5  1. 
nu.i  2.voi.  ^.&quod  non  habcat  con- 
tradictorctn  dicic  Ruin.conf.  1 1  5.  nu. 
2S.V0I.      Communcm  dicit  Anton. 
Gabricl.d.concl.^.nu.  t.Francifc.Bur< 
(at.coof. ( j.nu.^i.voi.  i.  vbi  loquitur 
tatum  in  cafu  alienationis.Cucm  qno- 
qucprofitcturMant.  d  tir.  12.nu.r9. 
licct  controjiam  partcm  vcriorcm  cxi- 
Aimcc,&  vidctur  fatis  zqua ,  acoi  la- 
nieo  non  cft  reccdcdum,  maxime  ii  ap 
parcre  poOirtj  quod  vcltt  tcftator  bona 
in  famiiia  pcrnuncrc. 
5    £c  prxdi<5b  non  habcnt  dubium  in 
cxtrancisj  (cdtamcn  non  proccdiint 
ia,libcrispciixu  gradus  iccundumagis 


cocm  y  dcquainfra^.teftjn,  qmin  cit 
non  poteft  prohibcn  Trebeilianicar  de 
tradio,vtteftaturBurf  d.  conC  ij.nui, 
44.Ant.GabrieI.d.concl.9.nu.5« 

Qmsito  IX. 

Trebeliunica,  m  de  -pna  \K:t^uMibetr€  htt» 
reditaru  dctrnhi  pefia.nu,  i .  decUra  nunu 

Quidm  redata  ut  imputetur.nu.^. 

Quid  m  re  data  in  uita patris  in pecukum,im* 

Quid  inffuQibus  perceptis.nu.  6. 
Qwdinre  dieruaa.rtu.j, 

1  I^liini  eft  dcduct  dc'  rdidlis  mi- 
ucr(aIibusTrcbclIianicam,qugro, 

An  dc  vna  vcl  qualibct  rcharreditaria 
dctrahatur?Rc(p.gI.in  U  fllium  quem  • 
C.famil  hercifc.dicit  dc  vna  re  deduci 
poflc,fcd  vcrior  eft  fcntctia ,  quod  dc- 
Dctur  in  Hngulis  rcbus  pro  indiuifb^ 
dctrahiquc  pot  de  quaiibet  rcharredi- 
taria,&  in  hoc  non  eft  aliqua  diffcrcn- 
tia  inier  faicidia  &  Trcbcllianica,  licet 
iura  adduda  p  Bar.Ioquantur  in  falct- 
dia.ita  tcnec  gl.I.  z.Cad  Trcbetl.  not. 
Bar.d.I.in  quartam,&  cftcois  opin.  vt 
tcftatur  Picits  d  l.in  quartam.  nu.  1 06, 
Namque  falcidia  dcfjicat  qunrtam  cx 
rciiCtis,qu^  cxhaurtunc  dodraniem,& 
aim diucrfar  rcs  rclinquantur  cx  diuer 
lisrcbus  dcduci  dcbet:  Trcbc-Ilianicar 
vcrd  harrcditariarquarta;  vocaiuur ,  vt 
dixifupra  q. 2.' Vndcex  vniucrfb  affu- 

2  muntur.C^^d  dcciara,  vt  proccdat  dc 
rigorc  iurtsjccus  dcfquitatc,n6cnim 
dcbct  dc  omnibus  rcbus,fcd  afsignari 
in  vna  vei  duabuspro  iudicis  arbitrioj 
vt  di.xi  fupra  $  fiictdi.T,qii^  locum  quo 
quc  habcni  in  Trcbcllianica. 

5      Et  hoc  proccdir,ou  ando  intcr  par- 
lcs  non  conucnit ,  liii  autcm  aducft, 
iaaki^ra  rc  Trcbclliauicam  dcfumi  cct 
C  c    4  plana 
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plana  cft,  &  procedcrc  poteft  glof.d.  1. 
iilium  quenijita  tcnct  Bar.  d.l.in  quar- 
fam  ,  &  communitcr  tcncturjVt  lcfta. 
tur  Bcrcng.Fcrnand.  ibi  art.5  2. 

Idcm  cft*quando  tcftator  dcdit  ha: 
redijCjuod  in  quartam  imputarctur ,  ca 
cnim  in  rc  fola  dcduftio  ficri  potcft  & 
dcbct  j  vt  fcructur  tcftatoris  voluiitos. 
ita  dicit  communiter  tcncri Bcrcngar. 
Fcrnand.d.l.in  quartam^art.  2.nu.j2. 
&  dixi  ^.prxccd.  q.  15. 

Scd  quid  fi  rcs  aliqua  cfTct  harrcdi  gi"i 
uato  in  pcculiua  viuo  tcftaiorc  con- 
Cc:iIa:Nijc]uid  in  co  ha:rcs  Hdcicomida 
rio,  Trcbcl.dcduccrc  potcft  ?  Rcfpon. 
Bar.d.I.in  quarta.,t£ncre  vidctur  quod 
fiCjVndc  inftitorcs,  quos  fd<5torcs  vo- 
canr ,  quibus  patcrpcculiu  profcdiitiii 
conccdcrc  folct  potcrint  in  ijfdcm  rc- 
bus  quartas  dcduccrc,  quas  patcr  tradi 
dcrat^  ncccogcnturc.KCorporibus  hac- 
rcditari js accipcrc, in  quibus  comodc 
artiHciu  fuu cxcrccrc  non  polfunt.Scd 
Bart.coiicr  Dod:.  rcprchcndunt,vt  di- 
citPic.d.I.in  quarta,nu»28.Socin.Iun. 
nu  96.Fernand.art. 2. nu.j7.qui  tamc 
fubdit^quod  Bart.non  mcrcatur  rcpre 
hendij  quia  non  vultipfo  iurecx  pecu- 
lio  dcduci,fcd  iudiccm  dcbcrc  in  illa  rc 
afsign.irc,&  Alciat.  ibi  dicit  quod  ifta 
fcntcntia  mac^is  audoritatcDof^.  qua 
ycrbis  Lcgis  dcfcnditur.nu.  1 1 . 

Tu  aducrte  ad  duo  qua:  coitcrfunt 
rccepta  :  Primu  ^  quod  Hlius  grauatus 
pcr  Hdcicomiflum  non  potcft  cucnicn 
tc  qondirioncquartam  in  rcin  pcculiu 
conccffa  inuiiis  fidcicomiftarijs  rcti- 
xiere.  itanrmatCyn.&  plcriq;alij  ,& 
hanc  ellc  cocm  opin.tcftatur  Vinccnt, 
Sala  d.I.fiiium  qucm,nu.i  .f.Sccunduin 
cft  ,  quod  iudcx  in  hoc  iudicio  duu{b-> 
rioallumptus  dcbet  &  potcft  in  eadcm 
rcquartam  afsignarc  huic  filiograua- 
to.  iila  cft  magis  comunis  opinio ,  qua 
firmat  Bart.d.l.  fihum ^  vbi  refpondet 
ad  oppor.l.hiieam  j  &  hucufqucBart. 
xnagts  commimitcr  apprv^bari  ibi^Sc  d» 


l.in  quarta,in  co  ucrd  quod  dicit,ficut 
tcftator  pratdilexit  in  illa  rcin  vita,it* 
prarfumi  pdilexifrcin  morte,danari  c6- 
muniter  affcrit  Vincet.  a  Sala  d.nu.  14. 

6  Scias  criam  quod  vbicunquc  h^rcs 
fruftus  ex  harrcditatc  pcrccptos  com- 
putarc  tcnctur ,  dc  quo  dixi  fupra  §.(ii 
dcicommiftum^q.^p.ifto  cafuTrcbcli» 
lianica  cx  fru<^ibus  dcducetur,&  fi  no 
fufficiunt,fupplcbitur  ex  alijs  rcbus.ita 
communitcr  tencri  dicit  Fcrnand.  d. 
art.2.nu.j2.quod  nota,quia  f^pc  fal- 
luntur  hxrcdcs  volcntcs  cx  corpori- 
bus  harrcditarijs  dcducerc,  cum  cxfrd 
ftibus  contcntari  dcbcant. 

7  Scd  quid  (i  harrcs  grauatus  alicnauit 
rcm  aliquam  fidcicommilTo  fubic(5ta^ 
numquid  in  illa  TrcbcIIianicam  dctra- 
hcre  potcrit  ?  Rcfp.quod  fic ,  &  li  talis 
rcs  zquiualct  quarta;,res  plana  cft:  Sin 
minus  fuppleri  debct ,  fin  autem  valor 
ciuscxccdat  TrcbcIIianicam  ,  quod  fu- 
pcrcft  rcuocatur.  ita  tenct  Bart.d.l.in 
quartam ,  vttcftatur  AIcx.  ibi  col.  1 1. 
Pic.nu.  I  1 2.Socin.Iun.nu.88.  &  hanc 
rcccptifsimam  circfcntcntiam  profitc- 
tur  ibi  Alciat.nu.2  1 .  Quia  ha:rcs  po- 
tcft  alienarcvfq;  ad  lcgitimam,ita  com 
muniter  teneri  dicit  Picus  d.loco,  nu. 
1 1 5 .  Et  harc  conclufio  indubitata  cft, 
quando  partcs  confcntiunt  ,  vel  harrcs 
ctiamlcgatarijs  vcl  fidcicommiflarijs, 
cotradiccntibus  vclit  in  rcbus  alienatis 
deducerc,  Scd  quid  fi  harres  nolit,&  re 
alicnata  redemit ,  volcns  de  alijs  rcbus 
harreditarijs  dctraherc,nun)quid  fit  ad 
mittcdus?  Rcfp.ArricuIus  cft  valdcdu 
bius, Ang.d.l  in  quarta  no  poifc  exifti- 
mauit,quc  pleriq;  alij  fcquuntur,&  qd* 
eftcoisopin.  tcftatur  Soc.Iun.ibi  nu. 
po.Iicct  ipfc  in  contraria  partcm  pro- 
cliuior  fit,qua  icnctlmola  d.l.in  quar- 
tam,fibi  contrarius,  &  rcccptioTcm  ap 
pcUat  Alciat.  ibinu.  2j.exquo  harrcs 
foluit  fpcciem  ad  quam  tenebatur^  & 
harc  xquior  vidctur  &  fcquenda . 

Prxdida  umca  inccUigc  vt  noa 

procc- 
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procedant  in  rcbus  alij  Icgatis ,  fi  h«- 
xcs  in  cartcrisbonisha-rcditarijsTre- 
bcllianicam  confeqni  pofsit.tunc  cnim 
nunquam  res  particulareslegatas  dc- 
bctalicnare,  ncc  potcft  cascligerc  & 
in  cjuarram  imputare.  ita  tcnct  Bald.I. 
l.ft.dc  rer.  diuif.Alcx.d.I  in  cjuartam, 
&  hoc  rcceptirsimiim  efle  allcrit  ibi 
Alciat.nu.iz.  Potcft  enim  tcftator  Ic- 
garc  &  fideicommittercadlibitum 
quc  ad  dodrantcm,vndc  harrcs  dum  ha 
beat  cjuartam,vcl  habcrcpofsitin  rc- 
bus  hxreditarijs  non  Icgatis  ,  nondc. 
bct  aiicnarc  legata. 

Qudftfo  X. 

SV  MM^BJ^, 
^od  imputatur  in  jalcidiamfid  &  in  TrebeU 

lianuam.nu.  i . 
Quod  non  itKputatur  in  Trebdlianicam  nec  in 

Jaicidiamte?'  valet  coniequentianegatiuade 

Tnbl.ad  faJcidiam,  nu.  2 . 
De  falcidia  ad  Trcbelltanicam  non  yalet  con' 

feijuentia  negatiua,nu.f . 
Jn  Trebelltanicam  imputantur  omniaiudicio 

teflatoris  acctptayfiue  titulo  haeduano^fiue 

kgati  f  -pel  aiio.nu,^.dMmmodo  Tfni/omiiter 

capiatur,nu.  5  &  feq. 
Qmdfia  cohitrede  capiatur  cerpus  h^redita- 

rfum,&  ita  difformUer,nu.2t 
Qmdfi  hxres  graueiur  rtftituere  altericohd- 

redi  hjcreditatem  atcepta pecunia^nu.^ .  y>bi 

diflinguituri  &  declaratur  nu.  i  o. 
Quid  (i  tefiator  iufsit  reHttuere  retenta  quar' 

tajm.  1 1 . 

REftatvtvideamus  quacnam  ha;rcdi 
imputanda  fint  in  TrcbcUianicam, 
Pro  intclligcntia  huius  matcriar  &  pr^- 
cedentisjfcilicct  falcidii  pr^mitio  trcs 
Rcgulasjiuc  concluliones. 
I  Prima  eft ,  Affirmatiua  c^uod  bona 
eft  confequcntii  dcfalcidiaad  Trcbcl- 
lianicam  .  Qtiod  imputaiur  in  filci- 
diam,id  quoq;  imputatur  in  Trcbd, 
a  Secunda  ,  Ncgatiua  confcqucntia 
dc  TrcbcUiamca  ad  tolcidiam  bonacftj 
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Quod  non  imputatur  in  Trcbclliani- 
cam ,  id  nec  in  falcidiam.  ita  concludit 
Bart.I  .Marccllus,$.cjuod  auicm  ,ff. 
ad  Trcbcl.  &  fequuntur  communitcr 
Dod.  vt  tcftatur  Picus  d.  1.  in  quar- 
tam,nu.39. 
5  Tcrtia ,  qyod  non  licetargumenta- 
ridc  falcidia  adTrcbcllianicam  ncca- 
tiuc :  Sicut  nec  dc  TrcbcUianica  ad  fal- 
cidiam  afRrmatiue.has  trcs  regulas  co« 
muniicr  probari  in  I.  in  quanam  om- 
nes  fatcntur,vt  ( icit  Beregar.Fcrnand. 
ibi  art.2.nu.44. 

4  His  prarmifsis,  ftatuenda  cft  vulgata 

conclufio^  qiiod  omnia  quzcx  iudicio 
.tcftatoris  capiuntur,  in  TrcbcUiani- 
.cam  imputantur,(iue  iurc  hzrcditario. 

fiue  iurc  lcgati,  vcl  Hdcicommifsi ,  fiuc 
■ctiam  caufa  conditionis  implcndarrc- 
li(^um  iit ,  aliou  c  quoquc  titulo.tcx.d. 

1.  in  quartam ,  ff.adl.falcid.  &  hxccft' 

vna  diftcrcntia. 

5  Qiiod  quidem  intelligcndum  cft  im 
primis,dummodo  capiatur  aliquid  pcr 
harrcdcm  vnitormitcr,  id  eft  vcl  totum 
iurc  hircdirario ,  vcl  lotum  alio  iurc, 
puta  Icgati  vcl  iidcicommifsi.  Sinvcro 
diftormitcr,id  dutaxat  imputatur  qiiod 
iurc hzrcditario  capitur,  aliud  non,  & 
in  hoc  conucniunt  falcidia  &  Trebcl- 
lianica.  ita  traditBart.d.I.in  quartam, 
&  fcquuntur  communitcr  Dot:torcSj 
vt  tcftatur  ibi  Picusnumc.  ^.Bcrcri- 
gar.Fcrnand.Art.  i.numc.  ^^.o.con- 
duC 

6  Infcrtur  quod  (i  teftator  Icgaucrit 
hzrcdi  grauato  ,  vcl  a  fidcicommilfa- 
rio,vcI  alio  cxtraneo  ,  (iuc  (it  dc  hzrc- 
ditate ,  fiuc  extra  fubftantiam  tcftato- 
ris,{iuc  (itfpccicsjiiic  pccunia,totum 
imputatur  in  Trcbcllianicam,  quia  iu- 
rc  vniformi  capitur.  hanc  dicit  com- 
munem  opiuioncm  Picus  d.I.in  quar- 

7  tam,nu  29.Bcrcngar. Fcrnand.d.art, 
2»num.2  4.idcm  fia  coharrcdc  aliquid 
quod  non  cft  de  harreditatc,(iuc  iii  (p^ 
cics  f  lluc  pccunia  rclioquitur ,  vt  quia 

hxrcdis^ 
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lijcrcdis  ,Totum  imputartir.liM?c  con- 

cludoni  omncs  aftipulantur,  vt  tcft*- 

turFcrnand.  d.  art  i.nume.  t%.  quia 

iurc  vniformi  capitur,  non  cnim  po- 

tcft  rcs  <\ux  tcftatoris  non  cft ,  iarc 

harrcditario  capi  Sin  vcro  tcftator 

rcdi  qrauato  aliquod  corpus  harrcdi- 

tarium  a  coharrcdc  pr^ftari  iufsit.tunc 

fblam  partcm  imputat ,  quam  ipfeiurc 

rcditario  habct .  non  quam  lureco- 

h«tcdis  confccutus  cft  ,  &  ita  fidd- 

commifsi ,  nc  in  cadcm  rcdiucrfo  iu- 

rc  quis  quartam  habcat,  quia  tunc dif- 

formiter  capit.ita  tradit  Bart.d  l.in 

tjuartam ,  &  cft  communis  opinio  ,  f  t 

teftaiur  Picus  numc.  14.  Alciatnume. 

i.Bcrcngar.  Ecrnand.  d.art.2.  nu.a^. 

concKif.8. 
)     Scd  qu3cro,quid  fi  tcftatorgranat 

tlicnim  CK  hxredibus  rcftiiucrc  ha:- 

reditatcm  accepia,  rctcnta,vcl  dtduda 

pccunia,  numquid  illa fit imputanda ? 

Rcfjj.Diftingucndi  funt  plurescafus. 

Primus  cft,  quando  icftator  gra- 
tjat  altcrum  cx  harrcdibus  rcftitucre, 
accepta,fiuc  dcduda  pccunia  cx  fiu 
portione,  &  tunc  pccunia  habctur 
iurc  vniformi ,  ncmpc  hxrcditario, 
idco  imputatur  tota,&  in  hoc  quo- 
«jac  non  cft  diftcrentia  intcr  falcidiara 
&  Trcbcllianicam  ,tcxt.d.  l.in  quar- 
tam  ,  &  tcnct  Bart.  &  communitcr 
Dodorcs,  vt  tcftatur  Pic.  d.  1.  in  quar- 
tam,nu.z5. 

Sccundus  cafiis  cft ,  quando  graiu» 
tur  acccpta  pccuniafimplicitcr,fi£  tunc 
capitur  tii.vniformi,  quia  ccnfctnr  di- 
ftum,quod  dc  fua  poriioncaccipiat,  fic 
impntatur.vi  tradit  Bart.&  communi» 
tcr  Do6.\t  idcm  Picns  d.loco,&  quod 
omncsita  tcncnt  ditit  Vinceot.  a$aU 
d  I.HIium  qucm,nu.2  5. 

Tertius  cft,  quando  accipitur  pc» 
«unia  a  tidcicommiflario  vcl  lcgata» 
no,&  tunctit.  vniformi  capitur  iurc 
Icgati  vcl  fidcicommiGi,  cxquocapi- 
tur  ab  alio  quam  cohjcrcdc  ^  lou  uji- 


putatur  in  Trcbellianicam ,  rt  fupra 
vcrf  dixi ,  licct  fecus in  falcidia,  vi fu* 
praf.prarced.q  i^. 

Q«iartu$,vbi  hercs  grauatur rcfti- 
tocrc  acccpta  pccunia  a  coharrcdc  , 
quar  hcrcd  t  iria  non  fit ,  fcd  fortcip- 
fius  cohar rcdis,vcl  fimplicitcr,  quo  ca- 
fu  id  inttlligitur ,  &  tunc  quoque  inv- 
putatur  tota, quiatit.  vniformi  habe« 
tur  lceati  fcilicet  vcl  fidcicommifsi ,  vt 
dixi  (upra  vcrf.  quodquidcin  Alciat.d* 
l.in  quartam,nu.4.Soc.Iun.nu.  f 

Quintus  cafus  cft  ,  qaando  graut- 
tus  rcftitucrc  acc4>ta  pccunia  h«re^ 
ditaria  a  coharrcdc  ^  &  tunc  magna  c(b 
controucrfia ,  &  bella  intcr  Dodores 
fucrc,  plus  q«im  ciuiliarSunt  cnim 
qui  nciftimaruni  hoc  cafu  pccuniaoi 
capi  titulo  diiformi  jitaquc  propartc 
tantum  iinputari  (icut  aliud  corpus 
harrcditarium.  hanc  fententiam  lenct 
Ang.&  nlcriqucalij,&  vcriorcm  dici^ 
Fcroand.d.art.  1.  nu.j9.idcm  alTcril . 
Picus  nu.19. 

Contrarium  vero,  quod  imo  pe»v 
cunia  fi  fit  harrcditaria  ,  dicatur  vni» 
formitcr  cap» ,  &  in  totum  impute- 
tur,tciict  glof.vcrb.  a  cohatiedc,  d. 
l.  in  quartam,  &  fcquitur  Bart.&  com- 
muniicr  Dodorcs,vt  icftatur  Imol.. 
Picus  ibi  numc.26.Fcrnand,d.  Art.i, 
numc.  J39. Iicct  fecus  in  falcidia,v^ 
dixi  §.  prxccdcnti,  &  hoc  proccdit^ 
fiuc  iidcicommilTutn  ipfi  coharredi ,  i  , 
quo  accipicnda  fuit  pccunia ,  pr«tftai|-. 
dum,  ancuihbctaltcri  :Scmpcr  enim 
omnis  pccunia  imputanda  eft,  &  it4 
rcceptior  habct  fcntcntia,  vttcftatuf 
Alciat.d.l.in  quariam  ,nu.-j, 
10  Inttlligc  taintu  pr.Tdii^ta  omnia  vi 
locum  hiibcant,  quando  hxrcs  tjperc« 
pecuniatn  tanquam  g<nus  ,  lccus  verd 
\bi  iulfus  eirtt  capcrcpccuniamtai»- 
qui  hzrcdttana,puta  vcl  daufamin  tA 
li  capfula  vcl  fuccuio,  aut  qu^  eftci  fiip 
tali  Bancho ,  namquc  lunc  diftormitcr 
capcTCiur»&  propartc  tantum  imput^ 

rctur 
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fcfifr  titilt  in  fakidta.  tta  tenct  A.ng,K 
In  quartam,&:  fcq.iMntur  Doc.  coitcr, 
vt  tcftatur  Picus  ibi  nuin^i  5. 
1 1  Aducrtcctquod  iiu:irur,illud  cjuod 
capituriurehaercditario  totum  impu- 
lari,  non  proccdcrc,  c^n  cxprelTe  iusfit 
tcftator  dcirahcrc  quartam-cPonc  cnim 
<]uod  trcs  jnftituathxrcdts.fic  vni  prx 
lcgauit  prardiajiulsitc];  ha:icdtratcm  rc 
ftitucrc  dciracta  cjuaria:Nimcjuc  tunc 
partimcapiiiurc  harrcdiurio  ,  &  cius 
quod  iufc  harrcditirio  capit  quartam 
partcm  tantum  imputat ,  noii  toium. 
itacft  tcx.l.Titia,ff.ad  I.blcid. 

Qn^ro  item:  An  prardida,quod  lega 
ta,tuicicommifla,vcl  caula  condiiionis 
implcndar  data  imputantur  in  quartain 
habcant  locum,(i  grauatus  fitharres  de 
iibcris  primi  gradus:  An  vfrro  iura  anti 
qua  fint  corrcda  pcr  l.  iubcmus,  C.  ad 
Trcbcl  pRcfp.quod  fic,cxccptis  falrcm 
fruftibusjvt  infra  dicam.  ita  tenct  Bar. 
d.l.filium  fjucm^C.  famil.  hcrcif.  &  cft 
cois  opi.vt  tcftaiur  Picus  d.l.in  quarta 
num.91.S0cin.iun.numcr.55.  diccns  a 
Communi  opinionc  non  clTe  reccdcn- 
dum,&  cjuamuisconirarium  volucrit 
glofl".d.l.hlium,t^ua  fccjuuntur  magn« 
authoritatis  Dodtorcs  ,  tamcn  ab  ca 
non  cft  rcccdcndum. 


frutlus  perceptipoH  adttam  htrtditatem  & 
lonfumpti  non  debentwfidticommjJariOj,& 
M  faltem  imputenturin  Trebel.nu,  i . 

Qkid  in filijs  primi  gradus^nu.  1  .d^  5 . 

Quid  ft  du£  quartA  dctrahuntm.nu  5 . 

^n  tefiator  poffit  difponere  quod  fuHus  it» 
putentur  in  Trcbellianicairi,m4.i^, 

ilmdin  afcenden{ibusffauatis,nH.6, 


TVfcis,auod  fruda$  ptfrccptipoft 
aditam  harrcdiiatcm  ,  &  confum- 
pii  per hxredcm ,  non  debcntur  fidci- 
commiflario,ncc  dircfto  fubftituto. 

1  Scd  quxro,  An  ifti  frudus  pcrccpti  pcr 
harrcdcm  faltemci  imputentur  in  quar 
tam  ?  Rcfp.  quod  fic.ita  cft  tcx.I.  in  fi- 
dcicommiflariam  ,ff.  ad  Trcbcl.  &  fi 
ciaid  fupcrcft,manct  harrcdi.&  harc  c6 
clufio  quidcm  proccdit  &  locum  habct 
c^ando  hzrcs  pcrccpit  fruftus  cx  iudt 
cio  teftatoris ,  vtputa  antc  condiiionif 
cucntum,  qua  crauatus  fuit  rcftitucrc: 
Secus  vcro  poft  moiam:Namquctunc 
frudus  pcrccptos  poft  moram  cx  hjrt 
ditatc  tcnctur  rcftimcrc. 

2  Scd  quid  in  filijs  primi  gradus:Nu- 
quid  fru(5tus  perccptos  antc  rcfticutio 
ncm  facicndam  cucnicntc  conditionfe 
computabitin  Trcbcihanicam  ?  Rcftr. 
qu6d  non.tcx  cft  l.iubcmus ,  ad  Trcb. 
Quod  quidc  planc  proccdit,qn  rcftira 
tiofit  pcrfonis  norainatis  &  cxprcsfis 
dcfccndcntibus  fcilicet:Scd  quid  fi  fic* 
ri  dcbcat  cttraneis  ?  Rcfp.  Controucr* 
fum  fuit  ,  quibufdamcxiftimantibut 
hoccafu  frudus  impuiandos  effc ,  qua 
/cntentia  amplcxus  cft  Cyn.flc  alij  plc- 
riqucin  d.I.iubcmus.Aliji  vero  contra 
ccnfcntibus,nimirum  ncc  frudus  pcr- 
ceptos  afilijs  primi  gradusimputari  in 
rcftitutionc  extrancis  facicnda ,  ita  tc** 
nct  Sa!icet.d.l.iubcmus,£c  hanc  dicit  cf 
fccommuncm  Didac.Couar.c.Rainu- 
tiu«,$.  1 1  .num.^.Bero.confil.  78.  nu, 
36.&  fcq.voI.2.arquiorem&  commu- 
niorcm  refcrt  Mandof.ad  Roma.conC 
ao5.  num.  6.  vcrb.  abfquc  imputaiio. 
ne,  Picus  d.l.  in  quartam,vcrii.  Qu^in- 
to  quxro ,  Francif  fiurfar.  confil.  44. 
num.i^.volum.  I. 

j  Scd  quzro  ,  vtrum  hoc  procedat 
non  tantuin  quando  vna  tantum  quac 
ta,  fcd  ctiam  quando  duar  dctrahcren- 
tur,  fcihcet  lcgitima ,  &  Trebellianica? 
Kefpond.  Palfus  cf^dubius  multutn 
in  pfiftica  ,  dcquo  diucrfx  funt  fcn- 

tcntiatj 
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tentia? :  Namq;  quod  imputenturVo* 
luit  Paul.dcCaftr.fibi  contrarius  l.qd 
<lcbonis,$.fruftus,ff".ad  1.  falcid.  &  hac 
fibi  placcrc  dicit  AJcxand.l.fi  mulier,^. 
cumproponcretur^fF.adl.falciJ.&co- 
muncm  cfTc  opinioncm  alTcTit  FranciC 
Curt.  fcnior  conf  5 1, 

Contrarium  vero  ,  fruftus  pcrce- 
ptos  a  liberis  primi  gr.adus  non  eiTc 
computandos  in  quartam  ,  ctiam  eo 
cafu  quo  portioncs  funt  dcducendx, 
fcd  habcbunt  duas  quartas  Qnc  impu- 
tationc  fruduura,tcnct  fiart.d.l.quod 
dcbonis,  quod  auus,  ff.adTrcbell. 
&  ibihancdicit  communcm  opinio- 
ncm  Aicxan.Rip.  d.  I.  in  fidcicommif- 
fariamj  num.  j  .Communcm  a  qua  du 
rumcfTctin  praftica  rcccdcre  tcllatur 
Picus  d.I.in  quai  iamjnum.  270.  vcrfi. 
quinto  qu^ ro,  &  num. 2  S-f.Parif  conf 
j.num.pH.confi.i^.voIum.z.  numer. 
55.Socin.iunior confi.  i.volum.  I. 
Didac.  Couar.  d.  c.Rainutius  il. 
nu.  8.  magis  communcm  dicitLoazcs 
addit.  ad Galiau.  1*  Ccnturio, Ut.  F.  ff. 
dc  vulgar.&:  pupil.  fubftit.communcm 
dicit  nouisfimc  Andrc.  Gcill.  obfcr. 
15:7.11^.  :.nu.4.&  fcq. 

Quid  autcm  fi  icftator  difponcrct 
quod  frudtus  impuicntur  in  quartam, 
Numquid  valcbit  difpofitio?  Rcfpon. 
Quiacftio  cft  viilis  &.  quotidiana,Bjld* 
d.  1.  iubcmus ,  exiftimat  non  poflc  ic- 
ftatorcm  difponcrc  quod  irudtus  com- 
putcntur ,  &  hanc ,  vt  vcriorcm  &  ar- 
quiorcm,  &:  magis  fauorjbilemlatcdc 
fcndcns  tcncndamcllc  dicit  Picusd. 
1.  in  quartam  ,  numcr.  271.  cuni  mul 
tis  fcqucnt.vfijuc  ad  num.2 8 5 .&  hanc 
partcm  fcquuntur omncs  qui  filijs  pri 
mi  gradus  non  pollc  TrcbcUianicam 
prohiberi  profitcntur  ,  &non  eflere 
ccdcndum  a  icxt,  d.  I.  iubcmus  ,  dicit 
Alcxandr.  d.$.  cum  proponcrctur  , 
hanc  fcntcntiam  arquiorcm  ,&  magis 
communcm  ,  filijsq;  fauorabiliorcni 
dicit laf  I.  Marcdlus^ numc.5  5.  Dec« 


confil.  8i.4.dubio,conn.2  iS.na.  2^9« 
num.i  ^.Rip.I.ncmo poteft,nu.5 2.  de 
Icg.  I  .Soc.iun.conf.  i  ^  i .  nu.58.  confi* 
I  j7.nu.7.voI.r.confi.2S.nu.2.  vol.i, 
conf  70.num.i6.Parif  conf.43.nu.25. 
lib.  j.Communcm  quoq;  dicitGozad. 
confi.97.nu.  1 4.  Soc.iun.confi.i  ?  r. 
nu.d^ .  vol.  I .  Rip.l.  fidcic.nu.30.fF.ad 
Trcb.Parifconr.i  .nu.98.conf.43.Ii.;. 

Contrarium  vcro  ,  quod  iino  tcfta- 
tor  posfit  difponcrequod  frudus  in 
TrcocUianicam  iraputentur  ,  tenet 
Cyn.  d .  I.iubcmus ,  &  hanc  dicit  vide- 
ri  communcm  Picus  d.  1.  in  quartam« 
numer.  173.  &  amplcduntur  omncs 
qui  tcnentTrcbcUianicam  dircfto  pro 
hibcri  poflcfiJijs  primi  gradus,  vtaffe 
ritCouar.  d.cap.  Rainutius,^.  1 1.  nu. 
9.  quitamcn  priorem  fcntentiam  pro 
babiliorcm  opinatur,&  quoniamfu- 
pradiximusin  quarft.  An  icftator  pof 
fit  Trcbcllianicam  prohibcrc;  Ncgati- 
uam  magiscommunctn  hancquoquc 
amplcftendam  omnino  ccnfco,  &ita. 
confuluifl^c  dicit  Socin.iun.  &(ccun- 
dum  illud  iudicatum  fuiilc  d.  I.in  quar 
tam,  numcr.87.  confi.  15  i.  volum.  i* 
&  cam  vti  arquiorcm  &  magis  commu 
ncm  approbauit  Rota,  vt  tcftatur  Caf- 
fa.d.tlccif.2.tit.dc  tcftamcnt. 
5  Scias  tamcn  qtiodprxdida  conclu- 
fio  ,  fruflus  in  Trcbcllianicam  non  im 
{)utari  filijsprimi  ^radus ,  pxoccdit  in 
fruftibus  antcmoramiudicio  tcftato- 
rispcrceptis  :  Sccus  vcropoft  moram, 
quia  cos  imputarc  tcnctur  ,  ^ta  tcnct 
glof  d.c.Rainuiius,  vcrb.  contcftataTj 
quam  communitcr  approbant  Do<3o- 
rcs.vttcftatur  Alcxand.  d.  1.  fidcicom- 
milfariam,  Rip.  num.  z  8.  Claud.colu. 
i.Didac.Couar.d.c.f. i  i.nura.^.vern 
^adcm,  qui  tamcn  cum  Claudiodicit 
cam  proccdcrc  ,  &  vcram  clfc  adhunc 
clfcftum,vt  filius  non  lucrctur  fru^kus 
fcd  cogatur  cos  rcftitucrc,  uon  tamcn 
pracifccomputarc  in  quartam  Trcbd- 
lianicam . 

Sed 
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6  Scdqiitdln  afccndcntibus  ^rauatis; 
numtiuicl  truftus  pcrccptos  computn- 
bunt  ?  Rcfp.cjuodric,  imo  ct  in  lcgiti- 
mam.lianc  dicit  communcm  opi.  Ro- 
land.aVaIlcc0nf.j9.nu.  21.  V0I.5. 

Qu^fiio  XI/. 

QuM  captuntur  extra  caitfam  hiCreditayiam 

non  imputantur^nu.i . 
Tdia  dotem  in  uita  d  patre  datam  non  impH- 

tatjnu.  a . 

tucru  dotis  ante  nuptialis  no  imputatttryn.  ^ . 
Donatio  caufa  mortis  -pel  inualida  inter  wuos 

qu^  morte  cofirmaturianfitimputada.nu.^. 
Quid  fi  teflator  iujfit  accepta  inter  "piuosimpu 

tari.nu.y 

Dlxi  ca  imputari  in  Trcbcllianicam 
cjuac  iudicio  tcftatoris  capiuntur: 
Quod  proccdit  qn  quis  cx  tclt5  capic. 
1  Sccusvcro  cft  in  co,cjuodcjuis  capitcx 
tra  tcftamcntum  vcl  caufam  hircdita- 
riamlicct  iudicio  tcflatoris,non  cnim 
imputatur  in  Trcbcllianicamjficut  ncc 
in  falcidiam  vt  dixi  ^  prxccd  tcx.d.l.in 
quariam  ,  ibi  hartc  dicit  cocm  opi. 
%  Lcrcnga.  num.44.Ex  quo  infcrturjqd' 
fllia  doicm ,  quam  p.itcr  ci  dcdit  intcr 
viuos,  non  tcnctur  in  TrcbcIIianicam 
imputarc.  tcx.  1.  Ncfcnnius ,  &  tcnci 
Bart.  d,  l.in  quartam,qucm  communi 
tcr  fcquuntur  Doft.  vt  icftatur Picus 
ibi  n.  j  9.quia  poftquam  patcr  ashgna- 
iiit  filia;  dotcmin  vita,  non  rcpcritur 
;implius  in  cius  hxrcditate. 

3  Infcrtur  ciiamlucrum  dotis  aut  nu 
ptialis  donationis  cx  pafto  ,  vcl  I.  mu- 
jiicipali  altcro  prxmoricntc  dcbitum 
jjon  impuiari  in  Trcbcllianicam,  fi  in« 
ftituatur  fupcruiucns  hxrcs  ,tcx.  d.l, 
ijuod  dc  bonis,$.quod  auus,ft.ad  l.fal- 
cid.  &  hoc  in  iurc  dicit  clarisfimum 
Cornc.confi.5  ?.nu.  I  .lib.5. 

4  Scdquidindonationccaufamorcis 


vclin  donationc  inualida  intcr  viuos, 
qux  tamcn  mortc  confirmatur,vtput4 
fafta  filio  in  potcftatc  vcl  vxori  pcr  ma 
riium ,  &  ccontra  ?  Rcipon.  dixi  fupra 
f  prxccd.q.i6. 
5  Prxdida  tamcn  quod  ca  qux  iurc  no 
hxrcditario  capiuntur,non  imputatur 
in  Trcbcllianicam,intclligc,  nifi  tcfta- 
tor  difpofuit  quod  imputcntur,  quia 
tunc  non  diftinguitur,an  cx  vltima  vo 
luntatcucl  intcrviuosdctur,  fcd  indi- 
ftindbc  imputatur  tam  in  Trcbclliani- 
cam  q  falcidi.a.ita  tcnctBar.d.l.in  quar 
tamjDcr  tcx.d.l.cum  quOj$.fin.&  tunc 
rcs  cll  clara,&  proccdit  finc  dubio ,  vt 
dicit  Picus  d  l.in  quartam,num.44.  & 
nu.  54.  fiucadum  fucrit  cxprcflc  fiue 
tacitc.ita  dicit  Bart.d.l.in  quariajnu.i, 
vcrf.j.cum  quo  c^tcri  fimplicitcr  tran 
fcunr,vi  firmatPicus  ibi  nu.45.in  fi  & 
fcq.Idcoq;  fi  tcftator  fimplicitcr  dcdit 
intcr  viuos  intcgram  quariam  ,  &  fic 
quantu  pcr  falcidiam  rctcnturus  fuif- 
Icijimpuiabitur  pcr  hxrcdcm,  quia id 
adu  tacitcvidctur,cum  quid  dat  intcr 
viuos  futuro  hxrcdi.ita  vidctur  fcniirc 
Bar.d.I.in  cjuartam,&  tranfcuntcoiicr 
Doft.canuj;  cx  nouitioribus  ^paufto 
htatcm  corum,  qui  fcquuntur  tcncu- 
dam  affcrit  Socin.iun.  ibi  num.  j  2» 

Quxftio  X/IL 

Sitejlator^auatus  firle^atis  pjrticularibus, 
&  fideicbtmjfo  pniucrfalijqualiter  (it  facien- 
da  computatio. 

IVxta  prxdida  quxro  :  Si  tcftator 
particularibuslcgatis  grauatus  ,  cfl: 
ctiam  rogatus  rdlitucrc  harcdi^-atcm 
pcr  fidcicommitrum  vijiucifalc  :  An 
dtbcat  ficri  coniun6tio  lcgaiorum  ,  & 
iidcicommisfi  vniucriahs  pro  dctia* 
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Aionc  Trcbellianicac :  An  vcro  intc- 
gralc^ata  pjxftanHa  (int,  &  fidcicom- 
miflo  vnincrfaii  dctralicndi  Trcbcl- 
lianici  ?  Rcfpond.  Diftingucndum 
cft  :  Aut  lcgata  &  fidcicomniifliim  rc- 
lidum  cft  purc ,  &  ifto  cafiii  fit  con- 
tributio  lcgati  particularis  ,  &.  fidci- 
commisfi  vniucrfalis ,  &  dc  vtroquc 
dctruhiturquarta  pro  rata ,  fiiilicct  dc 
lcgatispsrticularibus  prol:alcidia,&:  dc 
vniuerfali  cjuarta  pro  Trcbcliianica, 
cjuibus  fimul  computatis  fi  t  tota  cjuar- 
U,  &  Trcbcllianica  ,  &  falcidia  con- 
oorrunt,  tex.l.  Marccllus,^.  idcm  ,  f€ 
ad  Trcbdi.  &  ibi  tradit  Bart.cum  <juo 
OB^ncs  communitcr  tranfcunt  ,  vt 
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tcftatnr  Ruin.d.l.in  quartam,atzm.l8. 
verf  fccundo  quan-itur. 

Aut  vcro  lcgata  purc  rclida  funt^ 
fidcicommifTum  conditionalc  fubcoft 
ditionc  ,  puta  fi  finc  libcris  dccdfcrit, 
vcl  alia  ,  &  tunc  non  fit  contribu- 
tio,  fcd  lecata  intcgra  prarftantur,  fi 
vircs  Iixrcditatis  patiuntur  ,  &:  de  eo 
quod  fiipcrcft  TrcbclliaBica  detrahi. 
tur.  ita  docet  Bart.  d.  l.Marcellus,^» 
idcm  ,  diccns  quod  confitctudo  hoc 
obfcruat ,  quem  cooimunitcr  fcquun- 
turDodorcs,  vt  tcftatu?  Ruin.  d.  1. 
in  quartam,numer.  i8,  vcrf.  fccundo 
quxritar. 


Llber.§,Legitfma. 
Legidma. 

mdtcria  lcgttimjt  iucunda,  vtilis,  &  in  foro frequcritifima  eff. 
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Qujijlio  Prtma, 

^id  fit  kgitlma .  nume.  r. 
^tt  fit portio  bonorum  ittlhsreditatSy  nu,2, 
Legitima  coinpntatur  detra£lo  £re  al  eno.nu.^ 
IWHS  non  potefl  propria  au&oritate  occupare 

pojjeffionem  aUcuius  reipro  legitima^  nu.  4. 

,Att  fitius  poffit  lcgitimam  acccptare  &  re- 

li<^(iifin  repudiareynu,^.  &  6. 
Infiituto  in  legitima  non  compeiit  beueficium 

poffeJTorium  €x  l  fin  C.deedi£I.  D.^diia. 

1         Vfro,c|iiid  fit  Icgitima?  Rcfpon, 
V^tjj,  lcgitima  dicitur  qiiota,  vcl  por 
tio  ciiis^quod  quis  ab  intcilato  habitu 
rus  c(rct,tcx.auth.nouisllma.  C.  dc  in- 
off.  tcfta .  a  caufa  cnim  intcftaii  initiu 
'fnmit  ,&  ab  ca  rcculatur .  ita  cft  glof. 
coitcr  approbata  l.Papinianus  f.vndc 
^uis.^.fcxtans.ff  dcinofF.ttfta.  vt  tcfta 
turSoc.iun.confi.dy.nu.d^.vol. 2.  A- 
chil.Pcrfonal.trad^.adipif  po(Tc.  Rcmc 
'dio  i.nu.i  S^.vcrf.  &<}uoad  rcmcdiu. 
Qnamuis  contiarium  fcntiat  Salic.  d. 
auth.nouisfima^nu. I  i.q.  i  i.nimirum 
«juod  Icgitima  fit  portio  totius  fubfta 
ti^,non  ciu.s  quod  ab  inccftatoquis  ha 
biturus  cft,  <]ua  fcntcntia  ab  omnibus 
cxplofam  cftc  dicit  Cucchus  ibid.rubr. 
Icgitima  quomodo  lit  quota  cius^  &c. 
Scd  nuncjuid  poriio  fit  bonorum  ,  vcl 
hfrcditatis  ,  vaidccontroucrfum  fuit : 
Sunt  cnim  qui  cxiftimaruni  cffc  <juo- 
tam  hf rcditatis^cjuam  fcntcnriam  com 
muncm  affcrit  Corraf  l.hxrcs  inftitu- 
tus,nu.j  4.  C.dc  impub . 

Alij  vcro  contrarium  tcncnt,  quod 
no  fit  cjuota  h^rcditatisjfcd  bonorum. 
lianc  fcntcntiam  probat  Bar.  l.cx  fado 
fi^dc  hxicd.ioftic.  &  dicit  magis  com- 


muncm  Alex.l.omnibus,J.fi  patronus 
nu.  2  .lf,ad  Trcb.  communcm  dicii  Bc- 
rcnE.Fcrnand.I.in  quartam,art._j  ft.ad 
Trcb.Scgnr.I.cnm  patronus,nu.49.ft'. 
dc  lcga.i.Rol.a  Vall.confi.?9  in  prin. 
vol.  j  .magis  comniunciu  dicit  Bcro.c. 
Rainutius,nu.i40.  cxtra  dc  tcftamcn. 
Fcrnand.Vafqu.  licct  ipfcpriorcm  fc- 
quatur  dcfucccf  crcat.  ^.20. 4.  rcquif, 
nu.240.Bocr.dccif  2  4.nu.i  2.  Viu.co, 
opin.Iib.  I  .opin.  T  99 JEma  Suar.rcccp, 
fcnt.lib  vcrb.lcgitima.  c rcbriorcm  di- 
cit  Achil  Pcrfoiul.  tracl.adipif  pofTtf. 
nu.  i8?.Anio.Cucchus  rcpct.auih.no 
uisfima,  Rubr.  lcgitima  cft  quotabo- 
norum  .  Communcm  dicitCurt.  fcn. 
confi.i  j.nu.2  y.nouisfimc  And.  Gcil. 
obUr.praft.lib.a.obfer.72o.nu.j.Fra 
cifc.Mantic.de  conicdu.vltima.volua 
Iib.7.  tit.8.  nu.j, 
^    Ex  cjuo  infcrtur ,  quod  cum  bona  in- 
tclligantur dcduifto  xrcalicno ,  lcgiti- 
maquocjuc  computanda  fit,  dcdufto 
arrc  alicno ,  &  funcris  impcnfa .  ica  tc- 
nct  Bar.I.cx  fado.  ff.dc  hxrcd.  inftitu. 
&  communitcr  tencri  aflbruntomncs 
prardidi . 

Infcriur  fccando,quad  proptcrin- 
ccrtitudincm  xrisalicni  dctrahendi  d 
lius  non  potcft  propriaaudoritaic  oc 
cuparc  poffcsfioncm  alicuius  rci  pro 
lcgitima,  ncc  in  caaccjuiri,  vcl  confkU 
tui  ahqua polfcsfio ,  ita  tcnct  Bart.  I.». 
C.quandoSt  quibus  quarta  pars,Iib« 
10.^  hancfcnicntiam  iccjuitur,&:  di« 
cit  conimuncm  Arct.coiilil.  157.  co- 
lum.fiii.  cjucm  rcfcrt  Ripa  d.l.in  cjuar- 
tam,  nu.  1 1  j. 
4    Infcrtur  tcrtio  ,  cjj  cum  Icgitima  noa 
f\c  cjuota  hxrcditaiis,  fcd  bonorum,fi- 
lius  potcft  fola  lcgitimam  acccpiarc,A^ 
rchquam  hxrodiuuem  rcpudiarc,quod 

yidctur 
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vidctur  voluiflc  Bar.l.i.fF.dcvulg.fcd 
contraria  rnIa,non  pofTc  ipfum  Hlium  a 
patrc  harrcdcinftitutuacccptarc  Icgiti 
mam  ,  &  rcpudiarc  rcliquan^rcditatc. 
magis  coitcr  rcccpta  cfl:,  vt  tcftat  Alcx. 
l.quii  potcrjt,{f  ad  Trcb.nu.  1 2.  vcrli. 
fcd  non  rcccdo  l.^.C.dc  impub.&  alijs 
fubftit.ibidc  Dcc.nu.  j.Cur.iun.nu.8. 
Corraf.nu.i  i  .Cocm  opi.affirmat  Soc. 
ci.l.i.nu.ji.Rip.nu.  159.vcrr.non  di(cc 
clas,A.lciat.m3gis  rcccpta  diccs^vcr.fcd 
frcquctior,c6cm  cflc  tcftaturOrofcius 
Lfi  arrocator,num.  i  2  i.ff.  dc  adoptio. 
Fcr.VaU]ui.dc  fucccf  crcat.$.2o.num. 
.2 1 1.&  lioc  di(f^um  vcrislimum  &  rccc 
ptislimum  nuncupat  A.nt.  Cucchus  d. 
Auth.nouisfima.d.  Rub.nu.  ^o.&  41 . 
hsjnc  quoq;cocm&  vcram  comprobat 
Ant.dc  Padil.l.fi  cmancipata,nu.  j  i  .C. 
dc  lur.  &  fafli  ignor.  Ema.  Soarcz  rc- 
ccpt.fcnt.Thcfau.vcrb.legiiima,n.  95. 
licct  cnim  lcgitima  (it  quotabonorum 
non  h.i'rcditatis^tamcn  titulo  ha:rcdita 
rio  fcilicct  inftitutionis  rclinqucda  cft. 
6  Vnum  tn  caf  im  nota ,  ig  quo  potcft 
filius  lcgitima  fcpararc  a  rdiqua  liarrc- 
ditatc^nimirum  ii  in  illa  habcrct  lubfti 
tutum  vulgarc,atc[;ipiiusportio  cflct 
valdc  grauata  Icgaiis.  ita  voluit  Bart.  1. 
gcrit,nu.2?.ff.dc  acquir.haicd.  &  ita 
loquitur  d.l.  l  vbi  cum  cartcri  fcquun- 
tur.&  h.ic  cflc  cocm  opi.  tcftatur  Ant. 
dcPadil.d.l.fi  ctnancipata.nu.  ^6. 

Intcrtur  quarto,pro  Icgitima  non 
polic  intcntari  pctitioncm  hxrcditatis 
dcquo  di.xi  infra. 

Infcriur  quinto  jqnod  cum  non  fit 
quota  ha:rcditatis  lcgitim.i/ticncficium 
pollcflorium  cxl.  lin.  C.  dc  cditt.  D. 
Ad ria  .p  10  con  fcq u cn da  poflcs/ ion c  I c- 
^itiin;r  fu.tnon  compctit  inftitutoin 
lola  Itgiiiin.»,  qiiia  proditum  cft  id  rc- 
nicdium  fuli  iniliuito  in  ha:rcditatc. 
ita  tcnct  AlcK.d.l.Hn.diccns  hanc  fcn- 
tcntiam  communcm,Cagnol.  1.  P.ipi- 
niauus,$.n\cminillc,nu.i  2.  ff.  dc  inoK 
tcftam.Ant.Cucchu^  d.  Auth.  oouisli- 


ma,d.Rubr.nu.94.hanc  rcccptisfima  cf 
fc,vcriorcmq;  Do(5l.concluhoncm  affc 
rit  Achil.Pcrlbnal.d.trafl.  adipif  pof- 
fcf.nu.  18^.  vcrfptcrca,&  hxc  tcncda 
cft^quicquid  dixcritBal.&  fcquatcs. 

QuoiuredebeaturUgitima,  di/iinguitur. 

QVgro.quo  iurc  dcbcaturlcgitima? 
^  Rc(p.In  hac  qftionc  diftingucn 
dCi  cft,  autcnim  loqulmurdc  lcgitima 
in  bonis  afccdcntium  dcbitalibcris3& 
tunc  quo  ad  matcria  liuc  in  gcncrc  dc- 
bctur  iurc  naturaU.  tcx.l.  cum  ratio^ft'. 
dcbonis  damnat.  &  ita  tcncnt  omncs 
ncmincdifcrcpantcin  d.l.  in  quartam» 
yttcftaturibi  Picus  nu.  172.  Bcrcng. 
Fcr.nu.  i  <5<).Fcr.Vafq.d.^.  zo.nu.^  10. 
Qn^atitas  vcro  liuc  mcta,iuris  ciuilis  c, 
Aut  loquimur  dc  Icgitima  afccndcn 
tium,&  dcbctur  non  iurc  naturali,fctl 
ciuili  tantum,  &  potius  ordinc  naturg 
turbato.tcx.l.fcnpto,C.  vnd.  lib.  &  ibi 
coiicr  Dod  probant,  vtdicit  Bi.Tcng. 
d.Ioco,nu.  i  bg.liccz  quidam  contrari^i 
aflcrant:Scd  a  communi  non  cft  rcct^ 
dcndum  ,  quoniam  ius  naturalcpotius 
aliqucm  induccrc  vidcturad  hbcros  <^ 
parcntcs  alcndos;Qiiod  &  Pauli  Apor 
ftoli  audoritatc  probatiir,dum  inquit 
parcntcs  filijs,non  autcm  lilios  parcnti 
bus  dcbcrc  thclaurizarc. 

Aut  loquimur  dclcgitima  collatcrali 
bus  dcbiia,&  ocs  coucniut  iuris  ciuilis 
difpolliioncjinucnia  circ,vt  lcftacidcm 
Bcrcng.Fcr.d.I.in  quartam,num.  178. 

Qjujlio  /II. 

Filijs  debetur  lrgUirnaynM.\. 
Qutd  in  jiUjs  natu)  aiibustnu.  2 . 
Ouid  in  filio  nato  ex  adulteriOj  ft  fkbfequatut 
matrivminm.nu.1. 


Qmd  m  ftlio  clericl  nu.^&^t' 
i^id  infiita  exclufa  perfiatutum.nu.  6.decla- 

ratur  in  fupplemento  hpttma.  nu.y.&S, 
Quidfifilia  renunciauttJiu.^.  declaratur.  m, 

10.& feq, 

Quidftiuramentuminteruemt.nu.  r  r. 
Quidfiftmpiiciter  reli£lum  acceptauH.nu.i  2 . 

1  Xrtdeamus  cjuibus  pfonis  Icpitima 

»  dcbeatur,&  quidcm  conclulio  cft 
vulgata ,  ij>  filijs  dcbcatur  Icgitima,  & 
hoc  proccditplanein  filijs  naturalib. 

2  &  Icgitimis.Scd  quid  in  naturalibus  ta 
tum,an  cius  quocjucdcbcbitur  ?  Rcfp, 
<|>  non.ita  tenct  gl.l. i  .in  prin.  ff.dc  bo 
nor.poflcll.cpntra  tab.  qux coitcr  ap^ 
probala  cfl:,vt  pcr  Bar.I.G  ill.^.ctiam  & 
parcntc./f  deiib.&  pofth.Iianc  dicir  cf 
lc  cocm  CDnclulioncm  Bcrcng  Fcrna, 
d.I.in  c|uarram.par.;.nu.4 '  •  Fernand, 
Vafcj.dcfucccf  crcat.^.2o.nu.  194-  & 
$.lo.nu..f88.  Ratio.  quianaturalis  fi- 
liusab  intcftaro  no  admittitur.nccpa- 
tcrfiJiam  doMrecogitur,muItdrainus 
contra  tcftamcnium  admitti  dcbctad 
lcgitimc  pctitioncm,  cju^  pars  cft  ciu$ 
quod  ab  intcfiatoquii  hubiturus  cft. 
Quod  int(.IIigcndum  cftin  bonispa- 
tris/ccus  vcrd  eft  in  bonis  matris,  i:a. 
quc  naturalis.f.  natus  cx  foluto,&  folu 
ta  habcnt  lcgitimam  a  matrc,  ^a.  ci  fuc 
ccdunt  abintcftatoct  cum  Icgitimis 
&c  naturalibus,  nifi  fucrint  nephario 
coitu  nati,quoniam  nccpatri,ncc  ma- 
tri  ab  intcftato  fucccdunt,tcx.$.nouir 
fijnc,inftit.dcOrficia.vbi  tcnct  glo.& 
coitcr  Dod.vt  tcftatur  Fcrnan.  Vafq. 
dcfucccf.crcat.$.  10.nu.494. 

Scd  quid  in  filio  nato  cx  adultcrio ,  fi 
fubfcquatur  matrimoniu?Rcfp.ij>  non 
dcbcturlcgitima ,  ^a  no  fitlcgiiimus. 
ita  tcnct  Abb.c.tata, exira qui  filij  fint 
Icgit.quamuis  gl.ibi  contrariu  fcntiat, 
quam  communitcr  rcprobari  dicitMi 
chacl.  Cifoni.I.ia.Tauri,qucm.rcfcrt 
Vafq.d.$.Io»nu,5o<J, 

Qua?ro  quid  ift  iilio  dcrid  iufcopxa 


LIber.§.Legidma,^ 


4^7 

poft  clericatum?  Rcfpon.fpapatrcno 
dcbctur  Icgitima.ita  tcnct  Abb.c.  cuni 
habcTct,  cxtra  dc  co  qui  duxit  in  matr. 
&  fcquuntur  coitcrDodor.  vt  firmat 
Vafq.d.§.  10.nu.496.Et  procedit  non 
tantu,  qn  agiturdcfuccclsionc  patris, 
fcd  ctmatris.Abb.d.c.cum  habcrct',  Sc 
cft  communis  opinio,vt  idcm  Vafq.tc 
ilaturd.^.  10.nu.497. 
5    Scd  quid  fi  filius  natus  fit  antc  prcf- 
bytcratum?  Rcfp.i^ptuncet  non  debcz 
tur  ci  lcgitima  ,  fi  clcricus  habucrit ec- 
clefiafticum  bcncficium ,  licct  no  cflct 
in  /acris  conftitutus.ira  tcnet  gl.&  fc^ 
turBart.I.2.C.dccpifc.&cIcr.&  vide- 
turcommunis  opinio,  vt  tcftatur  Mi- 
cha.Cif.I.9.Tauri.nu.6.VaIq.nu.498» 
S    QMarrovItcrius  ,  quid  in  filiacxclu& 
pcr  Itatutum.  nuquid  poGit petcrc  lc- 
gitimam,vcl  fikcm  fupplemcntu  li  fue 
ritdotata^vdaliqnid  ci  rcliftiiin  tcfta 
inenioPRcfp  Qpcftardua&:  diffidlis', 
adcoqucinea  v.inant  intcrprcics,  yt 
vtraquc  cois  dici  po{iit,naraquc  ncga* 
tiuam  fniaiuiiquocl  filij  licctlcgc  muni- 
dpaUa  parciitum  fiu  cdsionc  cxclud.i- 
tur,tanicn  a  pctitionck^uima:  libidc 
bitar  cxclufi  non  ccnfcaniur  tcnct  SaL 
I.2.nu.i7.vcrf.qtja:ro  fucccfsiuc.C.dc 
noxal.&  ita  prcniiciaium  fuillcBono- 
nirpcr  auditorcs  Cardmalis  Albancn 
fisAlcx.conf./.nu.S.cumieq  vol.i.fic 
hanc  opinioncm  dicit  Dod  Pcrufinos 
habuiflcprocanonizata,Soc.conf  107. 
num.z.vol.  i.  fubditquc  ita  in  magna 
caufaFlorcntia:fuiircobtcntum,&:Fcr 
raria:  hoc  obfirruari  dicit  Maria.Socin. 
fcn.  confil.  i  o.  Corn.  cpnfil.  1 00.  li.^i 
Socin.in  l.Gallus.^.ik  quid  fi  tantum, 
num.  16.  dicitquod  cum  ha:cquxftio 
dc  fado  cflctprohac  partc  confiiluc- 
runt  Aduocati  Fcrrjricnfes  ,  Bono- 
ijicnfcs ,  Florcntini',  Scncnfcs  ,  &  om- 
ncs  Pcrufini  numcroquafi  triginta  ,  Sc 
hanc  opinioncm  fi.quuti  quinqnagin. 
U  trcs  Dott.quos  rdcci  Soc.cof  r  50. 
Lb.rAi,  haoc  opinioncm  tluquam  vc^ 
D  d  riorcm 
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fk>Tcm,  ^oioTem,  8c  hxmiaTnorem  fe^ 
quitur  ToUias  Nonius  conf.  t  j(  .nu.  4« 
&  fct^.prjtfcrtim  1  S.vbi  dicit,  cj>  no  fa- 
cilcpofkit  cognofciq  (iccois  opinio, 
hanc  opinioncm  dicit  coiccr  ocs  tcnc- 
rc  ticrcng.Fcmjnd.rcpct.  l  in  quarta, 
par.^.n.z^i.&kancdicitcocm  Curc 
rca,conf.5.nu.^.dum  conchidit  fiiiara 
cxclufam  d  {latutoc0c  dotandam  dote 
nominorclcgitima^quiacius  loco  fuc 
ccdit,rcfertCcph.conf  i45.nu.j j  Pa 
riCconf.  5^.nu.57.vol.^.Bra.  tra^l.  <j» 
ilantibus  mafculis,art. i  i.q.2.  hac  ma 
gis  aequa  fibi vidcri  dicit  Fcrnad.Vafc]. 
dc  fuca-f  crcat.$.2o.num.  2  ^8.  &  fcq« 
Eamquccocmvidcri  djcitidcm  Vafq. 
dc  fucccf.crcat$.ai.nu.  1^6.  &  bocvi 
«kturdemctc  omniumcjui  lcgitimatn 
Aatuto  tolli  no  polfc  cxiAimarunt  ^  de 
quo  infra. 

Contrariam  tamcn  partcmjVtpcrta 
Jc  (latutu  aVius  a  lcgitinUjVcl  cius  fup^. 
plcmcnio  ct  rcpc!latur_,tcnct  Bar.l.Ti- 
tio  gcncro.lf  dccondi.  &  dcmonftrat. 
hancdicit  cflccocm  opin.  Dc  c.  contii. 
Sd.nu.^.conf  5  2 5.nu.4.conf.  296. n. 
i.conf  zpp.nu.^.conf.jo^.nu.^.Ioa. 
Dilcd.dc  artc  tcftand.tit.  ^  .caut.  1 2  .n. 
4.Communcm  dicit  Soc.d.cof  ^o.nu. 
l8>vol.i.con/l2  88.nu.i  2.24.25.^.1* 
conf  ^  5.nu.  lo.conf  89.nu.24.  conil. 
]  27.nu.2.lib.4.&  itacomniunitcrfcr- 
oaridicitCuma.conf  188.  &  commu- 
•ncm  diciiSoc.conf.288.Ii.2.conf  127. 
vol.ij.Ccph.conf  278.nu.j7.Tirjq.dc 
iurcprimog,cj.y5.nu.9.Ruin.conf  41« 
nu.8.vol.5.Alcx.d.^.  &  quidfi  tatum. 
Crauct.conf  2a9.Mandel.Alba.  conC 
y.nu.j.conf  i^.nu.  i  .hanc  dicit  cocm 
Cucchus  d.auth.nouifsima.rubr.lcgiri 
majquo  ftt  cjuota  ciuSjfubdit  tamc  con 
trariam  Salyccti  opinioncm  fibi  placc- 
remagi5,&  cupcrc^vtca  tanqua  magis 
^uaj&  bcnigna,&  magis  pia,&  libcris 
faucns  fuilTct  frcqucntioribus  amplc^ 
xa.  Communcdicitncminccitato  lul. 
ClarAk  teftam»^.42^crf^<in  (^uxv^, 


Mcnoch.li.2.ccnr.2.cjfu  1 49.11«. ijC- 
Noud.traft.dcdotc.r^.par.  priail.  1 7,- 
nu.  j  .vcrf  &  prardida.  hanc  quoc^ucdi 
cit  rtrccptiorc,  &  vcriorcm  opinioncm 
Tob.Non.confi8.nu.  xo.vcrf  &  hoc 
confirmatur,&  magis  coitcr  rcccptam 
affcritlotcp  Lud.dccif  2  f  .nu.aipart. 
I  .R6  cft  fcd^m  omncs,  quia  cu  fit  fub- 
lata  caafaintcftati  cum  fucccdcrc ftatc 
didoftatutouon  pofsiac^paritcrctia 
kgitima  fubmouctnr.       •  1  • 
y    £t  prscdida  c^uidcm  ct  quo  ad  fupple 
nctum  lcgitimx,  vcl  congruz  dotis  pe 
titioncm  proccdunt  fincdubio,quado 
in  ftatuto  cxprcfscdidtu  Fuit,HIia  dotx 
ta  plus  pcrcrc  non  pofTc,  fcd  cflc  contc 
itam  dcbcrc  di^a  dotc,  naquc  ttic  oind 
prohibctur  fupplcmcntum  pctcrc.  ita 
tcnct  Bal.Auth.rcs  (^ux.C.com  .dclc?. 
&  cocm  dicit  lo.  Dilcft  dc  artc  tcft  aa. 
d.caot.  I  2.nu.4.&  ita  iudicatTj  lofcph. 
d.dccif  2 1  .Scd  dubium  cft ,  fi  cxprcf&c 

Erohibitum  non  fit,&  licct  cjuidam  in 
oc  cafu  in  cam  fniam  inclinarc  vidca- 
tar,vt  dcbcatur  fupplcmcntum ^tamcn 
magis  coitcr  indiftin6lc  fuperiorccott 
clulioncm  ncgatiuam,  vt  non  polsit  pe 
ti  ctiam  hocvitimocafu  intclligunt,vt 
tcftatur  lofcp.Lud.d.dccif  i  i.nu.  45. 

8  Mcnoch.d.cafu  149.  InicIIigc  tamcn, 
vt  non  proccdat  fi  dos  non  futhccret 
ad  alimcta  ,  vc!  cftct  exccffus  maximus 
inlcgitima,  itacjuod  cnormifsimclx- 
fa.vt  Do^.d.locis. 

9  Quxro  itcmj  cjuid  fi  filia  rcnuncianit 
ha:rcdicati  patcrnar,vcl  fucccisioni^no- 
(juid  ci  lcgitima  nihilominus  dcbca- 
tur?Rcfp.^(ic.tc?x.l.fi  cjii.^.&  gcncra- 
liu-r.C.dc  inoffic.tcftam.ciucmocs  ita 
c6iccrintclligunt,vt  teftatur  laf.d.l.de 
his.C.dctfanf  Ant  Rom.  com.  concl. 
liu^.tit.dcIcgitima.concI.S.num.  I  .Fcr 
nand.Va(q.defuccef.crcat.$.2i.num. 
lay.hancquoquc  dicit  clfccommnnc 

XoCram.dccif,57,nnm.i6.  Quodproce 
dit  ctiam  ,  fi  ampla  forma  fada  tuiflci 
jxaiiciati(>f  ^^iod  ampUus  ^uicc^oam 

pctc- 


I 
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pcterenon  vdlct.ita  coiter  tcncri  tcftS 
tur  fupra  allc^ati  omnes,  &  ita  iudtca- 
tiim  fuiflc  rctcrt  Matth.dc  AHiid  dec. 
I78.num.5.& quod  itaomncs  tcncnt 
dicit  Marant.difput.io.num.  ip.AIcx, 
conf.  1  So.&  rcq.vol.^. 
l    Itcm  dic  proccdcrc  hanc  cocm,  fiue 
patrcviucntCjfiucpoft  cius  mortcm  fa 
£t3,  fit  renunciatio  :  licct  cnim  talc  pa- 
ftumpoft  mortcm  patris  dc  hercdita* 
te  patris  non  petendavalcat,lcgitimam 
ramc  non  comprchcndit.ita  tcnet  Bal. 
&alijDodi.communitcr  d.$.  &  ^cnc- 
ralitcr,vifirmantomncs  fupraditti  in 
fpccicFcrnand.Vafq.d.f.2  i.nu.  117. 
Idcoquc  fi  fccmina  acccpta  certa  fum- 
ma,vcl  rcdotata  rcnuciaucrit,&  (cco- 
tcnram  forc,ncc  amplius  pctitura  pro- 
mifcrit ,  non  prohibctur  nihilominus 
fupplctioncra  pctcrc,nifi  cxprcfla  dc  Ic 
citimafadafucritmcntio.Marant.di- 
ilput.  I  o.nu.  I  p.&  quod  hanc  fcntcntia 
frcqucntifsimis  cohortibus  fcquantur 
Dofto.aifcrit  Cucchus  d.rubr.nu.5o. 
z  Exquibus  patctminus  dubiamrcddi 
conclufioncm  hoccafu,fi  Hlius  non  fc* 
ccrit  quidcm  rcnunciationcm ,  vcl  p»* 
ftum,fcd  rcHdum  fimplicitcracccpta- 
iicrit,namquc  potcritnihilominus  fup 
plcmcntum  pcicfc,  li  cnim  ncquc  pa- 
^um  cxprclium,ncquc  rcnunciatio  cx 
picfTa  Icgitima  excludit,  multo  minus 
iimplcK  acccptatio  hodic  impcdirc  c- 
ius  pctitionem  potcrit,  licct  dc  iure  vc 
tcrilccus  fucrit  pcr  tcx.d.$.&  gcncrali 
ter,&  ibi  omncs  Dodt.tcnct,  vt  firraat 
Ccph.conf.  1 48. nn.  2  ^.hanc  dicit  com 
muncm  0pi.Parifc0nf.4j.nu.  56.  voi, 
j.&hunccnfum  clarum  &  indubium 
appcllat  Cucchus  d.authct.  nouifsima. 
rubr.lc^timanullum  graaame  admic- 
titnum.dj  .communcm  Ant.GabricU 
Roma.d.concIuf.8.nu.2. 
5    Scd  quid  (i  filia ,  viucntc  patrc ,  rc- 
nunciauit  cum  iuramcnto.  Numquid 
calis  rcnunciatio  cxtcndctur  adlcgiti- 
mam  ?  Rcfp.  Hacc  quacftio  controucr» 
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(a  fuit,naquc  aftirmatlua  fnIam,quo<l- 
quc  lcgitima  no  dcbcatur,tcnet  Rom. 
l.j.^.li  quis  ita.num  j  j.fF.dc  verb.obl, 
hancdicit  cfTccocm  opin.  Franc.  Rip». 
rcfpon.lib.i.c.6.Andr.Tiraq.Rcpet.l. 
tivnquam,inprinc.nu.iap.  qaamuif 
ipfc dc ea dubitct.  nu.  1 5 5.ac  potius  in 
contrariam  icrit  fn iam.  Didac.Couar. 

c.  quamuis  dc  pa&.in  6.par.j.$.  j.nu. 
^.Burt.conf.  i  i^.nu.i  S.li.i.  rubr.  de 
verb.obl.nu. 4.1.1. nu.5o.ff.dc  vulg  [Be 
cius  conf.;4.na.i  5. 

Contrariam  vcrd  partc,nimirum 
Icgitimadcbcatur  non  obftantegcne- 
rali,vcl  indcfinita  rcnunciationc,tcnce 
Bal.&  ali  j  d.§.dc  gcncralitcr,  &  ca  con> 
muncm  circ,&  crcbriori  calculo  proba 
tam  attcftatur  Thora.Grammat.dcciC 
I02.nu  88.&  dccif.ioi  .nu.^.&pluri 
bus  fcq.vcrf.itcm  in  quantum,Bocr.d<: 
cifj.nu.toi.qucm  rcfcrtDid.  Couar. 

d.  c.^nis.^.j.nu.). licct  ipfc  contraria 
fniam  vcriorcm  cxiftimct.hanc  quoq; 
cocm  ait,  contraria  tamcn  fccutus  Fcr 
nan.Vafq  d.$.2o.nu.ii7.  magiscocm 
dicit  Ant.Gabr.d.concI.8.nu.9.  &  ita: 
iadicatum  rtfcrt  Matih.dc  Affl.  dccif. 
Z^S.nu.j.qui  licctloquatur  in  rcnun- 
ciationc  fimplici,tamcn  Dodo.  pcr  cu 
allcgatiloquiitur  in  iurata.  itaquoquc 
dccifnm  rcfcrtGuid.  Pap.  decif.  4*7. 
Fran.Hotom.conf.2  3 .  luramctu  cnim 
lic^t  adum,  \-cI  contra^um  fupcr  quo 
intcrponitur  confirmci,  tamcn  ad  in- 
cogitatajnon  CNtcndit,ncquc  dclc^iti- 
ma  cogitatum  diccmus,  ahas  li  confcn 
fum  eius  rcnunciandi  lcgiiinixadfuif 
fccrcdimus ,  ctiam  abfquciuramcnto 
tsenebit  rcnunciatio. 

'     Qujtfiw   II II. 

^4n  nepotibus,  &  pUerioris gradus liberisde 

biatm  levitima.nH.  i . 
Qmd  de  nepottbus  tx  film  pcrwmndatiorKm 

exclufa.au,2.&  (c(j. 

D  d    2  Quarro 
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t  ^^^Va?ro  itcm,  an  libcris  cuiiifcuquc 


gradus,cjualcs  funt  ncpotcs,pro 
Dcpotcsjcgitima  dcbcaturPRcfp.tjf  nc 
potcSjproncpotcSj&dcinccps  cx  codc 
cuius  bonis  agitur  j  quorum  patcr  aut 
xnatcr^aut  quxuis  alia  intcrmcdia  pfo* 
naantcauumvcl  proauum  moritur,  Ic 
gitimacofcqui  cx  boniscius  dcbct, 
Lcct  in  propri j  parcntis  locu,&  in  par- 
tcadmittantur,&  co  ipfb  parcntcm  rc- 
prcfcntcni:  tamcn  iurc  proprio ,  &  ab 
intcftato,  &  contra  tcftamcntum  a  lc- 
gc funt  vocati.tcx.$.  T.auth.  dc  ha:rcd. 
&  omncs  fatcntur  d.auth.  nouifsima  . 
Sin  vcro  parcns  coru  auo  fupcruixit , 
tunc  in  bonis  aui  lcgitima  no  h.ibcnt , 
^a  i\  quid  cx  his  peii  pofsit,iurc  patris 
aut  matris  vcnirc  dcbcnt,  quod  ius  pa- 
rcntibtis  in  mortcaui  qfitum  cft.  hanc 
fhiam  Dod.coitcr  prbbani  d  auth.  no 
iiifsima,  vt  finnatBcrcng.  Fcrnand.d. 
Lin  quartam.^.part.nu.8 1. 
X  jScd  quiddcncpotibus  cx  filiapcrrc- 
nunciationcm  cxclufa,  quia.Crcnucia-r 
uit  h^rcditaii  patcf  n9,&  lcgitim^  cum 
iuramcnto,iuxta  formam.  c.quatnuis , 
dc  pad.  60.  Anlcgitimaiplisncpoti- 
bus  in  bonis  aui  dcbcbitur  i  Rcfp.  Qo^ 
cft  valdc  viilis,  procuius  rcfolutionc 
funt  diftingucndi  cafus .  Pnmus  cft, 
quando  cxclufa  lilia  moriturviuocius 
patrc,  &  nihil  ad  hbcros  cxfubftantia 
patcrna  tranfmifit,aut  quia  no  habuit 
a  patrc  >  vcl  patcr  fibi  rcddi  ftipulatus 
cft,&:  hoc  cafu  omncs  vnanimitcr  con 
cludunt,qu6d  ncpotcs  cx  filialcgitima 
habcnt  ,  quiaab  mtcftatoadbona  aui 
admittuntur,  vcl ctiam  contra  tcftamc 
tum  vcnirc  pofTunt^fi  nullaingratitu- 
dinis  caufaprxtcriti  funt,  vd  cxha:rc- 
dati.ita  tcnctBal.l.fin.C.dc  pad.&  c6 
muncm  cflc  opinioncm  icftatur  Bc- 
re-ng.Fcrnand.d.I.in  quartam,part,^. 
nu.(5i.Rodcr.Suarcz  rcpct.l.quoniam 
in  prioribus,liinit.4.num.5 .Natta  d.c, 
uamuis.Bcrtrand.confd.  J  5  8.colum. 
a.Tolum.i* 


j    Sccundus  cafus,  qn  filia  acccpta  dotc 
fupcruixitpatri ,  &  hoc  cafu  ncpotcs 
nulla  portionc  pctcrc  poffunr.quia  fi- 
Cutdote,quam  matercft  confccuia,ca 
cxclu(am  fatcmur,ita  &  cx  ca  libcros  a 
iurc  matris  non  proprio  admittipof- 
funt.  hancfniam  Doft.  coitcr  fcquun. 
tur.vt  Bcrcn.Fcrna.alTcrit  d.l.in  quar- 
tam.nu.  64.  Quod  intelligctjn  fupcr- 
funt  alijfihj  primi  gradus  ipfius  patris 
dc  cuius  fucccfsioncagitur,  vt  fratrcs, 
vdfilij  fratrumfilia:rcnunciatis  ,  quia 
tunc  nocct  rcnunciatio  ncpotibus ,  & 
lota  harrcditasaccrcfcct  mafculis,&iri 
hoccafu  ,quando  fupcrfunt  Iratrcs  i- 
ftius  filia:  rcnunciantis  concordat  qua 
fi  ocs ,  vt  tcftatur  Rodcr.  Suarcz  d.  li- 
mit.4.nu.9.&  fcq.Gabrid.d.  concLi, 
num.57.ScCus  vcrofi  non  cxtarct  fra 
trcs,  qui  cum  filia  rcnunciantc  crat  fuc 
ccfluri ,  fcdagnatiin  graduinfcriori  : 
tunc  cnim  didta  rcnunciatio  non  no- 
ccrct  ncpotibus.ita  tcnct  Pau.dc  Caft. 
d.l.qui  fupcrftitis.col,  i  .&  concordant 
omncs  ,  vt  tcftaiur  Rodcr.  Suarcz  d.L 
quoniam,Iimit.4tnu.  i  o.Gabricl.  Ro* 
ma.d.concl.  s.nu.54. 
4    Tcrtius  cafus  cft,  qn  filia  qua;  dotc  rc 
ccpii  moriturantc  paire  ,  &  iftocafu 
variO  cft  Do&.iudiciu,namq;  ncpotcs 
non  policpctcrc  lcgitimavoluitRom. 
d.I.qui  fupcrftitis^&  complurcs  alij  fc- 
quontur,  &  rcccptiorcm  dicit  fcntcn- 
tiam  Bdlonuronfas.fub  nu.9. 

Conirarinm  vcro,  quodimo  ctiam 
fi  filia  rcccpit  dotcm,  &  rcnuftciauit 
cum  iuramcnto ,  qux  dcccfsit  in  vita 
patris,non  cxcludantur  ncpotcs,tcnct 
iBald.  1.  fin.  &  fcquuntur  plurcs  ahj 
matoris  au(!^oritatis  ,quam  fantprio* 
ris  (cntentia:  fcdtatorcs  ,  &  quod  hzc 
fcruarctur  propur  corum  auftoritatc 
dicit  Fcrnand.  d.loco,  quia  proprio 
iurcncpotcs  vocantur ,  &  quodiiaic- 
ncntcommunitcrDod.  aflcrit  Natu 
c.quamuis  pa&um.  colum.  22.  dc  pa- 
^is  in  60»  communcm  opinione  dicit 

Bcrtr. 


Bmr.conr.r^g.col.i.  vol.i.conf.(Jj. 
vol.2.Co2.conf.75.infi.Alcx.l.  paftu 
<I<f  dotali.col.z.C.cic  collat.Ioa.Ccph. 
cof. j(  }4.nu.4i.&  nu.67.  &  fc<j.&  nu. 
75  .dicit  hanc  coiorcm  Crauet.cofg^. 
fub  num.  j.vcrf.  contiarium  tri.vbi  ait 
opinarihancfniam  in  praftica  fcruata 
iri,qua  et  (eaitus  fuit,&  vcriorc  cxifti- 
mauitDidac.d.c.quauis.^  i.^  par.  nu. 
4.poft  prin.vcrf  miffam  tn,dc  pad.  in 
6,  &  arqua  &  cocm  eftc  inquit  Roiand. 
a  Vallcconf.f  r.nu.7.1i.i.  Cocm  dicit 
opin.Rodcr.Suarc2  d.i.quonia^  limit. 
^.Du.y.in  fin.hancquoquedicit  com- 
muncm  Gibricl,Roma.iib.j.tit.dc  ia- 
rcdot.nu.47. 

Et  pr^difta  condufio  proccdit^ctia- 
C  filij  filif  rcnunciantis  concurrcrcnt 
cum  auunciilis:  non  cnim  cis  rcnucia- 
tio  matris  praciudicarct.ita  tcnct  Bald. 
I.padum.qo.  a.C.dc  coiiat.  hancdicit 
communem  opin.AIcx.ibi  nu.y.Bcr- 
tran.conf.47. 


Lll)er.§.LegItlma, 


SyMM^BJFM. 
%4npitrentibus  legitinui, 

Va»ro,numquidp(ccndcntib.  dc- 
^^-^^bcatur  icgitima?  Rcfp.cf  lic,& 
hxc c{\  cois  opin.vt  dicit  Fcrnand.d.i. 
in  quartam,prffat.par.i.nu.8d.Quod 
tn  intciligiturde  parcntibus  naturaii- 
bus  &  Icgitimis,  fecus  vcro  cft  in  na- 
turaiibus  tantum,namquc  his  non  dc- 
bctur  Icgitima  cx  ncccfsitatc  a  iibcris 
naturaiibus.ita  tenct  Azo  in  fum.C.dc 
lcgit.hafrcd.fcquiturBar.lfi.fF.quib.vt 
sndig.  &  cft  cois  opin.  vt  tcftatur  Fcr- 
nan .  Vafq.  d  c  fu  cccf.  crcat.^.  i  o.n .  4  8  8. 

Qmsiio  VI. 

SFMM^n^J^. 
leglthna  debetur  tratfuerfaUbus,  nn.  1  .decla 
ratnr.nH.i, 
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1  Vacro,  nuqnld  le^itlma  dcbeatur 
V^^tranfuerfalibus?Rnd.cj»  dcbctuc 
cxccptis  fratribus  turpi  pcrlbnainfti* 
tuta.tcx.'.fratris.C.deinofli.teftam.fic 
tcnentoes ,  vttcftaturRodcr.  Suarez 
repet.I.qm  in  prioribus  ,  in  cuidet.nu. 

2  I a .in  fi.Qood  tn  non  proccdit  in  fra- 
tribus  confanguineis  natis  tamcn  ex 
duabus  concubinis,  namqucaltcr  alte- 
rinon  tcncturcxnecefsitatc  Icgitima 
rcIinqHcrectturpi  pcrfona  inftituta  . 
ita  tcnct  gl.I.hac  parrc.rf.vnd.cognati, 
&  fcquiturBar.^.fi  quis  igiiur,authen. 
quib.mod.naturalcs  cfhciantur  fui,  & 
cft  cois  opinio,vt  tcftatur  Vafqu.  d.  §. 
I  o.nu.45>o.  licet  ipfc  dc  iurc  contraria 
fcntctiam  vcriorcm  cxiftimet  pcr  tcxr, 
l.iratrcs.C.de  inoffi.tcftam. 

Qu^w  VII. 

SV  MM.A\ljl, 
QuantafitlegUima  liberorum.nu.  r  .rnlegiti" 
md  ccputattone  otteditNr  numerus  filiorum 
tam  mafculorum/jH^m  faminartm.nH,!. 
tAn  itberorum  incapacium  habeat»  ratio^  dy- 

iiingHunt  ur  tres  cajus.nu.^ . 
Filia  exclufa  per  flatutHm^n  computetur,nu, 

Quando  ftlif  exhdredatifitntyan  computentw, 
nu.j. 

Fiitj  exclufiprobter  deltdu^nn  coputetur.  ».3 
Excbifs  renunciatione  an  computentur.  nu.p. 

i  ¥  Vxtaprardida  etquarro,  quantadc- 
1  bcat  eflc  icgitima  filioru  ?  Rnd.  D6 
iurc  Codicislcgitima  fiiiorum  portio 
crat  quarta  pars  cius,cj»  ab  intcftato  fi- 
lijhabituri  crant.tcxt.I.  parcniibus.C, 
dcinoffi.tcft.  Hodicvcro  dciurcAu* 
thcnticorum  audacft  harc  portio,  ita 
vt  fi  fint  quatuor  fiiij  ,  Icgitima  filioru 
fittcrtiapars :  fin  vcrd  Iibcrorum  fint 
quinquc  vcl  plurcs,icgitima  fit  mcdic- 
tas  bonorum.f  patris,vclcius  qddcbc 
tur  ab  intcftato,vt  fupra  dixi  d.  authcl 
nouifsima,&  iftaproccduntqn  tradb 
tur  dclegitima  oibus  filijs  dcbita ,  q« 
D  d   ^  autcm 
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futcmdc  Icgitrrrii  Vni  dcbiu  agitur^ 
funclegitiinicrit  tricns  vcircniis  non 
xotius  rubftantiarjcd  illius  partis,  qua 
ab  intcflatohabiturus  fuilTct.  Parif.co 
fii.x5.voI.2. 

3  Et  in  coinputationc  prartllflarlcgiti- 
mzattcndt  dcbctnumcrus  filioruiTi, 
tani  mafculorum  ,  quam  fccminaruni . 
iia  communitcr  concludunt  Doct.  d. 
auth.vt  dicit  Parir.conf. ly.nu.  17.VO- 
lum.  1  .conf.  t  s  .nu.n  .cod.vol. 

3  Scd  ro,cj.d  li  lintliberi  a  fucccf^ione 
cxc!u(i,vclincapacc$,  quiad  Icpitimcrn 
non  admittuntur « numquid  ifh  faci&c 
partcm,i.  fint  hubcndi  in  numcro  filio 
rumrViiIitas  cft,quia  (i  dicamus  in  nu 
nicro  locandas,  aUa  crit  rcliquorum  Ic- 
gitima,alia  fi  innumcro  no  fini?Rnd. 
In  hacqonc  varic&  obfcurc Dod,  lo- 
<uti  funtjcftq,  adcd  difficili»,  vtFulg. 
ignoraucrit  tj.d  in  ca  dciurcdcbcrct  c6 
lulcrc,vt  ipfc  fatcturd.auth.nouifsima 
^abfq;  rcprclunnonciualtcrutra  par 
tc  iudicis  hbcru  fit  arbitriiijVt  cxidima 
uit  Dcc.conf.607.Pro  vcfa  igitur  rcfo 
lutionc  trcs  cafus  funtconfidcrandi. 

^  Primus  cafus  cfljfi  filiacKclufa  pcr  (la 
tutum  occurrat  cafus^in  quo  dtfcutic- 
<lum,quania  (itlcgirima  malcuIorUj  vt 
quiacumcis  inflicutus  cxtrancu«  ha:- 
rcs,  vd  aliquibus  cx  cis  vniucrfalitcr  in 
ilitutis  aliquis  in  lcgitima  clfct  inHitu . 
tuSj&  tunc  paffus  cll  fitis  nodofus ,  & 
dc  apicibus  iuris:Dod.varic  rc/podcr^ 
^  tres  funtprincipalcs  opinioncs. 

Prima  cft  opinio,quod  tania  fit  lc- 
gitima,  quanta  fi  liliae  non  cfTcnt  cx- 
cluf^",fcd  vnain  fucccr$ionccurrcrcnr, 
portio  tamcn  carum  ha:rcdi  accrcfcit , 
ita  tcncL  Bal.l  planc.^.li  duobus.  ff.  dc 
lcg.j.auth.nouifsimajvlt.q.  C.quand» 
jion  pet  par. banc  dicit  niJgis  commu* 
ncmDcc.conf  607.C0I.  fi.  &  fccuium 
rft  coniilium  Ncapolitanum  dcc.  r  ?8. 
magis  communem  dicit  Parif.  cof.jtf. 
nu.  2 9.V01. 2 .  &  quod  fit  in  pundo  iu- 
vcrior  dicit  AiccXplaac.    ii  duo» 


bus.dc  Icg.i.itadecifum rcfcrt  Capic. 
dccif.r  58. 

Sccunda  opinio  cft  coru,qui  volunt 
cxclufis  Hlias  computari  in  numcro  fi- 
liorum.  &;  faccrc  partcm ,  fcd  id  quod 
yltra  doicm  cft,  accrcfccrc  filijs  mafca 
lis.hancfcquiair  Bd.d  authcn.  nouif- 
fima,  bi dcfundtus.  C.  dc  fuis  &  Ic- 
git.  CSc  coinmuncin  dicicCorn.  confil. 
jpy.vol.  i . 

Tcriia  opinio  efl,fj>  imo  filiac  cxclu- 
fa:  non  confidcrcntur,fcd  pro  mortuis 
habcantur&:  cxirjncis,&  legitima  c6- 
putatur  tantum  rcf|ic6tu  malculorum, 
dcdu«5tis  tamcn  doiibus  vti  arrcalicno. 
itaicnct  Bald.l.  P.ininianus.  §.  vndcfi 

3uis  tt.dcinoth.tcuain.&:  ita  fuilfc  iu- 
icatum  dicic  Albcrt  Bru.dc  ftatui.  cx 
cludcn.  fcem.  art.r^  quod  ha:c 

opinio  vidcturcommunior  dicit  Aret. 
d.^  (i  duobiis,hanc  dicit  magis  commu 
ncm  P.irifconfi.?6.nu.i8.voI.2.con- 
fil.  5  j.volum. ;  .Communcm  &  verio- 
rcm  dicit  Soc.iun.confi.25.numc.  i  j, 
vol.i.  tonf<$6.voIirm.2.  Vcriorem& 
arquiorem  dtcit  Afll.fiipcr  conftit.  fiib 
rubr  dc  fuccef.filio  nu  5  j.Communc 
dicitBru.d  art.  r ^.^.q. 

Qu^id  diccndum  in  hocarduo  pun- 
fl:o?Dod.Iicct  fintvarij,tii  in  diucrfif 
terminis  qiiqucloquucur.  Vndccafus 
funt  diftingiiend.',  confidcratis  vcrbis 
flatutorum:  aut  cnim  ftatuta  cxcludut 
focminas  fimplicitcr,nec  confidcrat  aa 
fintdouia;,  vd  non  confidcrancan  cis 
aliquid  fit  rclinqucndum  pro  dote,fed 
foIu:n  difponunt  filiam  cxcludi ,  &  dc- 
mum  maudaiiceam  dotari,  &  ifto  cafii 
fcjcmin^  exclufic  in  confidcrationc  non 
liabcntur  quo  ad  computationcm  Icgi 
tima:,fcd  habcnturpro  mortuis  .  hanc 
dicit  magis  communcm  Parif  conhl. 
5  6r&L  omncs  ahj  in  tcrtia  opinionc  al- 
lcgaii.hanc  communem  dicitKuin.  co 
fi.24.voI.i. conf.5  2.vol.2.confil.  1 1  8, 
fMUi^conCi  5 Z.V0L5. 
Aut  vcrd  ftatutum  cxdudit  dotatas^ 

&iuac 


('  Liber.§. 

Cc  tnnc  fiH*  non  rolum  ampliat  numo 
rum,  fcd  ctiam  fupplcmctis  fuarum  lc- 
gitimarum  impinguantur  portioncs 
mafculorum.iMconcludit  Bald.l.fi  dc- 
fundus  C.defuis&  lcpit.  h.incdicitcf 
Cc  magis  coitcr  rcccptam  quidam  loa. 
dc  monte  Spcrcllo.cjucm  allcgat  Corn. 
conf  I  97.nu.;.voI.  i.Vcriorem&  c6- 
muniorcdicit  Alciat.  rcfpon.  ^^p.nu. 
ij.hitnc  (flc  conclufioncm  probabilio 
rem  &  nrwgis  communcm  dicitSocin. 
confS^.fub  nu.p.vol.  i.vcram  &  com 
muncmafrorit  Albcr.Bru.d.art.  i  ?.  q. 
^.num.^  f.&  fct],&  fubdititadc  fafto 
obtinuiflc,communcm  aflcrir,&  fcd^m 
illam  vidiflc  iudicari  tcflatur  Bofsius 
in  praA.»it.dcbono.publicat.fub  num. 
2.ucrf.dccifum  fLiit.roan.Ccph  confi. 
245.nu.i  t.&  fcq.  &  pcr  totum.Curt. 
fcn.conf.  5.nu.^.Parif.d.conf.  5  j  .nu. 
57.conr2  5  nu.^9.li,?.&  contrariam 
fcntcntiam,  cjuod  fucminx  fjciunt  par 
tcs,&  non  accTcfcat  mafculis,  dicit  ma 
gis  communiter  rcprobatam  S  "JC.iun. 
d.confx  j.nu.^.Iib.i  .Alciat.d.rcfpon. 
479  nu.  I  2.Apoft.Bart.l  i  .§  pcn.  lit. 
B  fF.dcbono.poffv/.contra t.ib.Mouc- 
tur  Doft.c]uia  dos  loco  lcgirimar  fuccc 
dit  ifto  cafu  ,  &  filiar  dotatar  non  dcfi- 
nuntcflc  dc  Iibcris  cjMoad  clfcftum  fil 
tcm  calculandi  Icgittmam,cniamuis  fc- 
cus  flt,c]uando  fnnplicitcr  fuiit  cxclu- 
ab  intcflato  habent  dotom ,  quia 
tunc  non  fucccdit  loco  lcgirima:. 
J    Prardiifbm  tamen  conclulioncm  in- 
lcllige, quandoexcluduntur  tormina: 
contcmphtione  manrulorum  ,  fccus  ii 
non  cxcludcrcntur  contcniplationc 
maflulorum,  quiatunc  mafculis  non 
prodcflct  c\cIulio,fcd  hacrcdibus  haiic 
dicit  mjgts  communcm  Parif.  cof  j  6. 

IHI.I^.VOU^, 

6  Item  intdligevt  procedat,fi  profit 
mafculis  compiitari  c.xclufas  in  numc- 
rolibcrorumiaii.as  fccus,  vndc  ii  hliar 
cxclufx  habcnt  parii.un  dotcm  ,  tunc 
augcnt filiorum  nuincrum^  &  lcgiiima 
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eft  femis ,  &  refiduum      fupercft  vl- 
tra^arua  dotcaccrcfcit  nwfculis  ,  vbi  • 
vcro  cx  computationc  fcEminaru  Icgiti 
ma  mafculoruno  cfficcrctur  pinguior, 
vt  quia  caru  dotcs  cflcnt  amplx ,  tunc 
intcrfilios  non  numcrantur.  hacdicit 
probabiIiorcm,&  magis  cocinSoc.co- 
ii.S^  fub  nu.p.vol.  1.  vcram&  cocm  af 
fcrit  Bru.d.avt.i  ?.q.  j.nu.45.&  fi.qu. 
fabditquc  ita  dc  fa£to  obtinuilfc  Ccph« 
d.confa^^.nu.j^. 
7    Sccundiis  cafus  principilis  cft,  qn  fi- 
lij  priuantur  lcgitima  fafto  tcllatori% 
vclut  cxhxrcdationc,  &  maxima  eft:  iii 
tcr  Do<^o.varictas.  Bart,  diftinguit,cp 
aut  Hliustnftituitur  in  (ola  Ir gitima  , 
vcl  rcaUquaccrta,alij  hjrcdcs  iiniucr* 
falcs,&  cxh^rcdatus  habctur  y dc  in  nu 
mcrolibcrorum,  fcd  inftituto  iii  lcgiti 
ma  fola  non  accrcfcit,fcd  harrcdi  g.  rc- 
prcfcutat  teftatorctn,cui  fadacft  iniu» 
ria.  Autvcrofilijinfticufi  fitnth^rc- 
dcs  uniucrfak's,&  grauaii  dc  rcftitucn 
do  iidcicomiflb,  vel  lcg.ifs  fupra  vircf 
harrcdirariaSjiftiq;  filij  voluntdetrahc 
rc  Icgitima.in  quagraiian  nopoflunt  , 
&  tuncparsaccrcfcit  fiiijs  non  fidcico 
miflario  :  ponc.n.cp  tcftaior  hiibcc  trcs 
fiIios,vnum  cxharrcdac,  alios  inftituit, 
&  grauat  pcr  fidcicommifl^iim  rcftiruc 
rc  cxirjnco,  ccrtciotus  tricns  criilc^i 
tinia,&  filius  exharrcdatus  facict  paric. 
ita  quoquc  tenct  Dyn.d. $.fi  duobus,& 
quod  ha^c  opinio  cft  coitcr  approbata 
dicit  Ciot.l.rc  coniundi.nu.i^y.  quia 
filius  cxhxrcdjtui  habctur  pro  mor- 
tuo,fcdconrrn  Bart.magis  communi- 
tcr  obtinuit,portioncm  incapacis  alijs 
cap.acibus  ..ccrcfccrc  j  qiii  lcp»tuna:  rc- 
plctioncmpctuPt  non  liarrcdi  &  fidci- 
commiflario,  &  no  mmus  inftituto  in 
rc  ccrr3,quam  cartcris  qui  tuerint  vni- 
ucrfalitcr  mflituti  harrcdcs  .  iia  tcnct 
lafd  f.fi  duobus.nu.  21.  vbi  commu- 
ncm  dicit ,  communcm  quoquc  dicit 
contraB.ir  Alcx.Lofar.add  d  l.patcrli- 
bum4Ut.C.&  magiscoiicr  rcccptaai^ 
bd    4  fciit 
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fcrit  Anto.Cucchus  rcp.auth.nouifsi- 
,  ina.rubr.lcgitima quo  lit  quota  cius»^ 
ab  intcftato  dcbctur.nu. i  5 .vcrH  cotra 
rcccptu  eft  tn,  &  in  lcgirima  ius  accre- 
fccdi  locum  habcre,  ibi  vcrf.  coi  quidc 
caIculo,facitBar.c6itcrprobatusl.quo 
tics.lf.de hxrcd.inftit.&licct  ibi  Bart. 
deconiundionchominis  intcrprctcn 
tur,  tn  coitcr  in  coniundionelcgali  rc 
cipitur,vt  fupradifti  probant  pcr  tcxt. 
l.liucpatronus.$.cx  duobus.  ft.dciurc 
patr.  Aducrtctn^quod  fruftra  vidctur 
^fputari^an  filius  h^rcs  vniucrfalis  in« 
ftitutus  de  rcftitucndo  grauatus  cxhx-» 
rcdati  portionc  capiat  in  fuo  tricntc  au 
^ndo,  cu  ca  portionc  non  rctenturu» 
lit^fed  oino  per  fideicommilfum  rcfti- 
tuere  tcneatur ,  iuxta  cocm opi.dc qua 
fupra  §.ius  accrcfccndi. 

Prxdidatamcn  intelligc,  fi  ritc,rc- 
ftcquc  filius  fucrit  cxhxrcdatus ,  fccus 
/iiniuftc.ita  docet  Alcx.d  §.Ci  duobus, 
&  fequuntur  cxtcri  communiterjVtfu 
pradidi  omncs  affirmant. 
8  Tcrtius  cafus  cft,  qn  fado  proprio  fi 
lij  cxcluduntur,  &  infucccfsibilcs  rcd- 
dCitur,vtputa  dchdo,  vt  quia  eft  deppr 
tatus,in  cxilium  miffus,vcl  rcligioncm 
profcrru$,incapacem,vcl  ct  renuciatio- 
neexclufus,&  tunc  fi  dclido  cxclufus, 
ipfc  quoquefacit  partem,  &  no  minuic 
tricntcm,fcd  poriio  cius  capacibus  ac- 
crcfcit.hanc  dicit  indubitata,  &c  veram 
conclufioncm  Crot,  d.l.  rc  coniundi . 
nu.  iip.  &c6itcr  reccptum  cnunciat 
Cucchu«d.rcpct.auth.nouifsima,rub. 
fuprad.nu.15.vcrf.fcd  quamuis  tamc, 
cocm  dicitFranc.de  Arctio.l.  planc.$. 
fiduobus.ft'.dcIcg.i.&  ibilaf.  quos  rc 
fcrt  Bocr.  dccif.  i  o^.nu.y. 

Sccundo  cafu ,  qn  rcnunciationc  fi- 
lia  a  fucccfsionc  cxduditur  ,  tunc  facit 
partcm,  &admittitur  ad  partcm  fiuc 
'camoriatur  viuopatrc  ,  &hocrcIidis 
cxfchbcris,fiuepoft  ciusmortc,  quo- 
niam  ii  aliquid  liabucrit,agitur  ad  fup- 
plcmcntum^fia  Tcrd  nihil  habucritjrc* 


nunciatio  non  valcbit,  (ccundum  ma« 
gisc6cm  Dod.fniara,vtdixi  fupra  q. 
^.Scdfcdm  aliam  c6cmdequa  in  d.  q. 
qd^.ricgitima ,  vcl  fupplcmcntum  peti 
non  pofsit.fiha  rcnuncians  facrt  partc, 
fcd  cjus  portio  remanct  &  accrcfcit  ha: 
redi,cuipater  prouidilTc  videiur.  ita  tc 
nctBal.d.l  planc.^.fi  duobus.  rf.dc  lcg. 
I  .&  hanc  dicit  magis  coem  Guid.Pap, 
decif.29  y  .num.  I  .fub  fin.qucm  rcfert 
Bocr.dccif  lo^.num.j.  Vndc  fi  eflcnt 
trcs  fiiij  &  vna  filia,  qux  doic  mcdiatc 
rcnunciaucrit,  filij  non  admittutur  ad 
totam  tricntcm,  fcd  portio  filixrcma- 
nct  hf  rcdi,vcl  fi  quatuor  filij,vnafilia, 
ipfa  facit  partcm  fr.itribus,fcd  cius  por 
tio  alijs  non  accrefcit.  Quod  tnintcUi 
go,  nifi  conicmplationctratru  rcnun- 
ciaucrit.pcr  ca  quz  dixi  fupra  nu.  5« 

Qu^Hio  VII 1. 

S  r  M  M  ^  1^1 
Qttataftt  UgtthnamatriSjexclufif  fratribus, 

QVxro,fi  quis  habcns  duos  fratrcs 
&  matrem,prartcrcat  fratrcs  ,  fed 
matrcm  in  rcccrtainftituat,aliapcrfb- 
naniinimc  turpi  inftituta  vniucrfali- 
ter ,  ita  vt  ipfis  frairibus  nuJla  copetat 
qucrcb,matcrvcr6  lcgitimarfupplcmc 
tum  pctat ,  quanta  fit  futura  lcgitima 
matris,  Cnon  quidcm  dcquota  ambigi 
tur,na  trientcforc  ccrtum  cft)  fcd  dc 
co  ambigitur  tatum  ,  quati  patrimonij 
r6nc  dimctiri  illum  tricntem  coucniat 
.i.quam  in  partcm  matcr  fuiflct  ab  intc 
ftatohzrcs  filio  extitura,an.rin  tcrtia 
totius  hxrcditatis  partcm,cum  illi  duo 
fratres,alias  duastcrtias  fintab  intefta 
to  percepturi,an  vcro  in  toramharrc- 
ditatcmcum  cxcluiis  firatribus  pra:tc- 
ritionc,vcl  cxhxrcdationc  ipfa  rema- 
neat  fob?Rcfpon.Haicqu.Tftio  fimiUs 
vidctur  fupcriori,  fcd  difsimilis  eft,ac 
magis  ambigua.Iu  prioic  cnim  quxft. 
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fratres  ab  inteftato  omnesin  eandem 
partcm,  codemqi  iurcfucccdcrcnt ,  & 
cadcquarta  omnibus  iurc  lcgitimx  de 
betur  coiunt^im^ita  cj^  poflca  cum  om 
nibus  limul  asngnataiitapud  ipfos  re 
mancre  dcbcat,culcge  coniundifint , 
&  vno  deficicn  tc  ali  j  accrcfccrc.In  prg 
fenti  q.alia  cdlcgitima^qua;  matridc- 
bctur^alia  c[ux  frairibus,  nec  vlla  inter 
eos  quo  ad  fucccsfioncm  efl  coiundio 
cam  difpari  iure  fuccedant,  &-diucrfo 
in  gradu  fint:Scd  Dod.tamcconcor- 
dibus  fcntcntijs  fcripfcrunt  portionS 
fratrum  matri  acquiri ,  ita  vt  vniuerfae 
h^rcditatis  tricntem  habcat^non  iilius 
tantum,  c\uq  ab  intcftato  ad  ca  (pcdaf 
fct.hjtc  eft  Butrig.fentcntia,  camq;  frc 
c]uctisfimis  calculis  rcccptam  Alcx.  d, 
Auih.nouisfima^ibi  Cucchus,rubr.Ie- 
gitima  quo  fit  quota ab  intcftato,n.  i  J 
Ycrf.hxc  quarftio.  Quia  fratres  ad  nul- 
lam  portionem  admittuntur,  cum  fint 
cxharrcdatij  &  licct  ftatutum  fit  vt  fra- 
tcr  cum  matre  fucccdat,  no  tamcn  cor 
redum  cft,  quodinhacAuth.  difponi 
tur,  vt  tertiam  pro  lcgiiimapcrcipiat. 

Contrarium  tcnctBar.d.l.pater  fi- 
lium^nu.  1 4.  (blum  dcberi  matri  trien 
tc  eius  quod  perceptura  fuilTetjfi  filius 
tcftamentu  non  condidiffctj  quialcgt- 
tima  cft  tcrtia  cius  quod  ab  intcftato 
dcbctur^nec  obftat  quod  tertiapartcm 
iiibftatizAuth.  noftra  tribuit.Qu^qui 
dempcr  Auth.defun6^o,non  elt  corre 
&a,ncctamcn  rcpuenaJit:Nam  noftra 
Auth.  non  tertiam  hircditatis,  fcd  ab 
intcftato  dat^&  hzc  vidctur  vcrior* 

QudHfo  IX. 

'^fcendentium  legaima  an  fu  aMQa, 

QVarro  item,An  ficut  libcronim  Ic 
gitima  ad  tricntem  vfq;  auda  cft, 
ciaquoq;afcendcntium  Icgitinuauda 
kodie dici debcat  ?  Kcfpon.ip  fic.itate 
oct  glof.l.oiziiiiumjfi.uc  vAii^&  fcqui 
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tur  Bar.d.Auth.nouisfima,&  hanccC- 
fccocm  opinioncm  firmat  laf  ibinu. 
Ij.Corraf d.I.fihum  qucm,Mar.An- 
to.Cucchus  d.Auth.nouisfimajRubr. 
parcntumlegitimaan  auda  fit,  nu.  <5. 
itamagis  coitercoclufum  cflctcftatur 
Fcrnand.  Vafqu.  dc  fucccf  creat.$.2o. 
nu.28j.  Communem  quoq;  rcfcrt  Di 
dac.C0uar.Iib.4Dccrc.par.  2. c.8. §.4. 
nu.  1 2 .hanc  coclufioncm  clarisfimam^ 
&ita  vna  omnium  vocc  decifum  rcfert 
Bcrcng.Fcrnan.d.I.in  quartam,2.par. 
prffat.nu.i62.Crot.d.l.rc  coniundti, 
nu.  178.  pro  quo  cft  tcx.  auth.  vt  cum 
deappclla.cognordum  ibi  dicitur:So-^ 
lacft  noftrz  Serenitatis  intcntioinii^ 
riam  cxhzrcdatorum  &  prztcritorunr» 
a  parontibus  &  hbcris  amouerc ,  ficq;, 
parentibus  no  minus  quam  liberis  fuc 
curfum  voluit.lntclligc  tn  hancaudia 
ocm  quoad  tricntc:Nam  quoad  dimi« 
dia  fruftra  quzritur  cu  contingcrcno 
pofsit^  vt  tot  parcntcs  quis  habcat* 


SrMM^B^irM. 
jin  legithna  tranliurfalinm  auSafit, 

Vzro.nunquid  ctia  liodic  in  traC' 
ucrfalibus  fit  au(5U  lcgitima  ?  Rc 
fpon.  Difientiuntlntcrprctcs^ru  Cyn. 
in  d.Auth.  voluit  in  cis  quoq;  audam 
cffc,  &  hac  dicit  cfte  cocm  opinioncm 
Salic.ibi,communcm  &  vcriorcmdicit 
Vafq.  d.loconu.  2  i  j.moucnturquod 
augmcntum  dctur  in  omnibus,quibu» 
olim  qu^rda  conccdcbaiur :  Hrgo  & 
fratribus  cum  Ijs  quzrcla  detur . 

Contrarium  \'cz6,  quod  non  fitau- 
^ta,fcd  rcmanfit  in  co  ftatu,&  fit  quar 
ta,tcnet  glof  mag.ibid.d.Auth.  nouiH 
fiina,  &  Barxo.  d.  1  patcrfiliumjC.de 
inotf.tcftamcn.&:  hanc  dicit  cfTc  coxn- 
muncm  Fcrnand.  d.l.  in  quanam,  3. 
par.pr-jrfat.  nu.i^^j.  laf  l.fratrcs,Ca- 
gnoKl,  Papinianus,^.quarta,C.dc  in- 

oiBc» 
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offi.tcft.dlcitcocm  &  tcncdacfTc  Ant. 
N.ittacofi.Ii,?.  Ant  Cucchus  d.Atith. 
noiiisfim3,Rubr.parctfi  lcgitimA  an  fit 
a«fta,nu.8.&  ab  hac  no  eft  rcccdcndu, 
q,a  fratribus  cjucrcla  tantu  cxtraordina 
ric  dcbctuTj  vt  turpi  pcrfona  inftituta. 

Quxjfio  X/, 

Quando  fit  computanda  lcgitima, 

IVxta  pridida  nunc  quarro:Qno  tpe 
quantitas  bonorupatris  infpicicnda 
fit.nuoru  tricnteaut  fcmifsc  diximus  ? 
Rcfp  Vtlgata c coclufio, vt  tcpus  mor- 
tis  cius  ,cx  cuius  bonis  lcgitima  fumi 
dcbci,circa  arftimattonc  coru  in  lcgiti- 
mx  dcduftione  cofidcrct.icx.d.  Auth. 
nouisfima,&  firmat  Fcr.d.l.  in  quarta, 
nn.  r  rp.cocm  dicit  Poiit.l.filiu  qucm, 
nu.i6o.C.famil.hercif  Ex  quo  infcrf, 
quod  qu5tucunq;bona  patris  poft  mor 
tcantcaditah£rcditaicaugcatur,Icgiti 
marn  non  augctur.tex. cft  in  l.ronc 
in  princip.ff  adl.falcid.  ita  tcrtctSalic, 
1.  fcimus,  §.  rcplctionc,C.  dc  inot.teft. 
&  vno  omniuconfcnfu  rcccptu  probat 
Bcrengar.Fcr  d.l.inquarta.nu.i  ii.li- 
cctipfc  contraria  a*quiorcfibi  vidcri 
dicat,qtia  iudicando  &  confulcndo  fcr 
uarct,Ant.Cucchus  d.  Auth.nouisfima 
d.Rubr.nu.  i  .&:  hcc  tcncda  cft,quonu 
cotra  voluntatc  tcftatoris  dcirahitur. 

Omjlio     XI L 

M  M^?J^^ 
m  vHapctris dtbeatur  lcgitima.nu.  X, 
^npro  f.iij  covdmnutiont  teneatur paterle- 

gitmuim  folucrey^tH.  i . 
%/fnl(gevel  Jiatuto  indnci  pofiit  ad  joluen- 

dani / cnam^nu. 
QUtift  paterrjjet  d:lapidJitor,nu.^. 
iiu  d // ipgrcffus  momfl(riU,mt.6.  &  num.  7, 
wYn  pjfcr pofjit  m  vita^t  vel:t  jfilio  a(jignaic 

legitimam,tiu,S, 


I  T)Rftcrc3  qjufrorAn  invif^posfitaut 
dcatpatcr  filio  aflignarclcgitima  ? 
Rcfp.Scircdebes  quod  filius  nohabet 
iusaliquod,  viucntcpatre  in  Icgitima, 
fcdco  demummortuo  dicitur  nabcrc 
quafi  ius,  &  legitimam  quafi  filio  dcbt 
tam.tex.l.i.§.h  pubcri,fF.dccoIIat  bo- 
no.8:  ibi  tcnct  Barr.Aret.$.fi  item  quis 
fraudc,  inft.  de  a<5lio.  hanc  dicitcoem 
opi.Arct.l.Tiii3,nu.}.ft.  dc  vcrb.  obli^ 
Soc.nu.5  ( .  laf.nu.  1 60.1. 1 .  ft.  dc  vulg. 
laf.I.fi  poft  diuifionem,nu.  j.ft^eod.tic. 
Scgura,I.5.f.fi.nu.  ii5.ft'.delib.&  poft 
hum.&  gl.opi.in  Auth,  dc  hfrcd.&  fal 
cid.  vcrb.  aufcrri,  magis  communirer 
improbatam  dicitlmol  l.  cum  filius.n. 
j.ft.  dc  vcrb.  obl.  Anton.  de  Padil.I.  fi 
cmancipata,num.3  2.C  deiur.&  fad;. 
iffnor.&  hoc  communitcr  rcceptum  af 
fcrit  Franc.Bccius  c0nfi.j4.nu.  iH.Sc 
quod  hfcopinio  fcruaturiudicando  in 
curia  Dclphinah  Papa  dccif  486.  vtru 
filius.hanc  quoque  magis  reccptam  di 
cit  Cuccluis  d.  Aurhcn.  noui&fima  , 
Rubr.Icgitima an  augcatur:  Vndcpa- 
tcrin  uita  fua  ci  asfignarc  Icgitiniani 
non  tcnctur,nccfilius  patri.  hancquo 
quccommuncm  dicit  Corraf  l.  fihum 
qutm,  num  8  1 .  C,  famil.hercif  laf.  d. 
Auth.nout5(ima,num.7.&  ibi  Anton. 
Cucchus  Riibr. lcgitima  an  augcaiur 
audopairis  patTimonio,numc.6.dicit 
qnod  harc  cft  h-ct]ucntisllmi$  fcntctijs 
rcccpta  opinio,Viuius  coni,opin.lib,f, 
opi. 199. £ma  Soarc2  vcrb.lcgiiiin.T,Rc 
ccpi.fcntcnt.Thcfau  nu.dy.Commu- 
ncmdicitThom  Gram.dccif.  loi  nu, 
6<5.noijisfimc  Fcrnand  Vafqui.dc  fiic- 
cef.crcat.^.'2  0.nn.2i>5  &  nd.391. 

a  Intcrtur  ctiani  cx  pra:dictis,  quod 
filio  condcmnato  ob  malcficiurn,  pa- 
tcr  ncvn  cogtturpro  coiidcninaiioncfi 
lij  ibliicrc  pan.un  pccuniariain  ctiam 
cx  bonis,qua;  pro  lcgitinia  poft  mor- 
tcm  patris  filijsdcbtrcntur,  nccpubli 
carisbonis  ccnlccur  publicaia  Iceiti- 
ma. ita  tcnct  Bart. d.  §,  fi  inipubcri, 

liaac 
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hancdicit  cflfc  rcccptisfimam  fcntcn- 
tiam  Francif.  Bccius  d.conft.j  ^.nu.iz 
FcrnanJ.  Vafqui.  d.^.io.numcr.  jSj. 
hanc  quoqucdicit  communcm  fcnccn 
tiam  Maria.Socin.iunior  conli.5  r  .nu. 
j.Iib.i.Ruin.conii.  i^j.nu  n.  i  j.vol. 
^.Bartliol.Romui.Uiliusfauul^.  diui, 
if.dclcgat.  i.Communcmdicit  Viuius 
d.lib. i.commu.opt.  opinione  ig(f.8c 
opin.40 1  .Eman.Suarcz  dc  ThcGu.ro- 
ccpt.rcntcnt.verb.Icgitima,nu.67.Cuc 
chusd.Rubr.nu.6.Aldobrand.$.prxtc 
rea,nu.5  f  .inftit  quibus  mod.  ius  pat. 
pot.foIu.Anton.de  Padil.d.l.fi  cinand 
pata,nu.  J  J .  &  quod  ita  tencnt  commu 
nitcr  D  jc.aticftatur  Pct.a  Ducn.trac 
Rcg.Rcg. )  56.nu.2. 
3      Std  dubium  cl}  :  An  faltem  Icgc  vcl 
ilatuto  iuduci  posiit  parrcm  tcncriad 
/blucndam  pocnam  pc'cunianam,qua  fi 
hus  fucrit  condcmnatus,ad  cjuantitaic 
•vfquc  debitam  filio  ratione  Icgitimsc 
partis^Rcfp.vchemcnt^rrcotroucrfum 
cft:Namc|uc  cjuodnon  valcat  talc  fta- 
tutum  tcnct  Cyn.&.  fcquuntur  quidam 
ahj,idq;  inicjuislimum  cHc  dicit  Bald. 
l.fi  fiIius,C.dcbon.pra'(cript.  Scdcon 
trarium ,  quod  imo  valcat,  tcnct  glof. 
Rubr.C.de  dccur.Iib.  18.  iSchancdicit 
cfic  cocm  opi.Iaf  d.  Auth.  nouisfima^ 
J1U.8.  Cuccnus  d.Rubr.  dicit  quodita 
frcquentisfimilcgum  intcrprctcs  opi- 
nantur^nuinc.  1 5  .Communem  dicit  &c 
in  pra^tica  fcruari  Alcxand.l.  IcxCor 
nclia ,  numcro  7.  ff.  dc  vulgar.  Aldo- 
brand.d.^.  pritcrca ,  numcr.  $6.  CaC- 
(an.confuct.Burg.tit.  dcfuccef.Rub.7. 
§.  2.num.5.  Barthol.  Socin.  d.  l.fiiiuC> 
famil.  numcr.  8.fF  dc  vcrbor.  obligat, 
CagnoI.I.  fin.  numci.287.  C.dcpa<5t. 
Didac.Couar.  variar.  rcfolut.lib.  2. 
cap.8.num.7.vcrfi.hinc  apparct,  Pctr. 
a  Ducn.  Rcg.^  ^d.numcr.i.Viuius  Itb. 
1.  com.  opin.  upin.  291.  in  princip. 
Eman.Soarcz  rcccp.fcntcnt.Thcfiu.d. 
vcrb.kgituna,nu.67.&  Ant.dc  Padil, 
<U.  fi  cmancipaca^nuuicr.^^.dicitboc 
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vcrius  &  rcceptius  Fcrnand.  VafquiV 
dcfucctf.crcat.$.20.nu.a85.1ul.  Clar, 
lib.  5.  fcntcn.^,fin.  q.S/^.vcrfi  fccun- 
do  infcrtur  ,  &c  hanc  cflc  magis  com- 
muncm  opinioncm  ,  &  in  pr.i(flica 
fcruari  nouisfimeteftatur  lofcph.Lu- 

4  do  dccif.  I  i.numcro  14.  Quam  con- 
clufioncm  tamcn  dcclara  iion  proce- 
dcre  cxificntibus  ncpotibus  cx  fiiio  ^ 
tunccnim  paterpro  filio  folucrc  non 
tcnctur,fcd  ipfis  ncpotibus  rcfcrua- 
tur.ita  tcnct  B.dd.l.qu3  pfna.fF.  dc  his 
qui  fiint  fui  vcl  alicni  iuris,Ruin.conf. 
S.nu.d.Iib.j.  quam  fcntentiam  vcrisG 
mam  ,  &  qtiodammodo  canonizatai^ 
in  omnibus  curijsftatus  ccclcfiaftic^ 
dicit  lofcph.Ludo.d.dccif.nu.xg . 

5  Infcrtur  ciiam  ,  quod  licct  patcr 
cfict  bonorum  fuorum  dil.ipidator, 
tamcn  cogi  non  posfit  filio  Icgiti- 
mam  asfignarc.  ita  tcnct  Bald.  d.  L 
non  potcft,  I  .  Icdur.ff  dc  adopt.  & 
hancfcntcniiam  dc  ftriflo  iurc  vcram 
clfcdicit  laf  I.  nam  poftca^^.  fcd&  0. 
quis,  numcro  ^.fi.dc  iurciur.  quainuij 
contrariam  partcm   dicit  tanquara 
acquiorcm  tcncndam  cfrcinl.  fi  con- 
ftantc,numci.ipp.fF.foIut.  matrimon, 
&  hanc  cx  numero  fcribcntium  re- 
ccptiorcm  vidcriait  Ariiis  Pincl.  1. 1. 
part. j.numcr.7  y.  C.  dc  bon.  matcrn. 
fubdit  tamcn  ,  quod  nunquam  ,  vd 
difficillime  in  praxi  obtincbit,  quod 
ctiam  fcntit  Salicct.l.  i.C.  ti  quid  ia 
frau.  patro.  Qnia  tunc  modcratuin 
rcmcdiuraa  iurcdatur,  vtpatri  disfipa 
tori  intcrdicatur  bonorum  adminiftra 
tio,eiq;  detur  curator:Vndc  ncn  opus 
cftrcmcdio  cxtraordinario;cum  criara 
parcrposfitcmcndari.itaq;  non  ftatira 
dclcgitima  asfignanda  agcndum ,  qux 
antepatris  mortcmctiam  inccrtacft. 

Intcrtur  itcm  non  valcrcdonutio- 
nem  ,  fi  patcrfpontc  fuafilio  fuo  ia- 
tcr  viuos  donauit  Icgitimam  ,  itaque 
poffc  rcuocari.  ita  tcnct  Bald.  1.  }.  C« 
pio  donat*  &  hanc  cfTc  cominaiic  opi- 

nioncm 


'4^8    Michaelb  Cralsl  Sententlarum 


tiioncmfirmat  CaccioIup.Rq^ct.I.fra- 
trc,q.  2  ^ .  ff.dc  condidk.  indcb.  5c  vcrio- 
rcm  ac  fo  rtc  rcccptiorcm  dicit  Fcrnad. 
Vafqiii.dcfucccf  Rcfoluc.lib.i.^.  r  i. 
nu.  1 5.  quamnis  contrarium  dcfcndc- 
rcnititurSuarczRcpet.  I.  quoniam  in 
prioribus  in  cuidcnt.nu.8.&  ro, 
I  Quiro  itcm  ,  quid  fi  patcr  ingrcdi- 
turmonaftcrium,  numqutd  filijs  viuo 
adliucpatrc  naturalitcr,  licctciuilitcr 
fitmorcuus,  Icgitima  dcbcatur  :  Ponc 
cnim  quod  patcr  fccit  tcftamcntum 
antcingrcffum  &Icgitimam  filio  rcli- 
quit  :  An  ftarim  poft  ingrcffum  antc 
mortcm  naturalcm  pcici?  Rcfp.Cotro 
ucrfa  fuic  hacc  quiftio  intcr  vtriufq; 
fchoIa:intcrprctcs:Namq;  intcrprctcs 
iuris  ciuilis  cxiftimariit  mortcm  patris 
iiaturalc  cxpcdanda  cftc ,  quam  fniam 
jpbat  Cyn.&  Barc.  A.uth.fi  qua  mulicr, 
C.  dc  S.  S.  ccclcf.  &  coem  clTc  dicit  ibi 
Salic.&  FuIgof.Iaf.d.Auth.  nouisfima, 
Bal.c.fipatcr,dctcftam.  in  6,  Alcx.l.  fi 
cum  dotcm,nu.ij.flf.foIut.mat.Dcc.c, 
inprarfcntia.nu  67.ibi Fclin.nu.5  5.& 
vcriorcm  dicit  Abb.c.cum  fimus  dc  Rc 
gul.  hanc  quoq;  frcqucntiorcm  dicit 
Cucchus  d,  Auth.  nouisfima^Rub.Icgi 
tima  an  aufta ,  &  vcriorcm  rcccptiorc 
dicit  Fcrnand.  Vafi^ui.  dc  fucccf  Rcfol, 
I  2.nu.  I  j.  &  quod  fitconclufio  harc 
in  tcrminis  iuris ciutlis  indubitata.  Mo 
ticfitur  Doc.pcr.tcx.d.  Auth.fi  qua  mu 
licr,  &  pcr  Rcg.  gcncralcm,  quod  viuo 
patrc  fiiio  non  dcbctur ,  a  qua  is  cafus 
cxprciVc  non  cft  cxccptus,  &  mors  ci- 
tiilis  naturali  non  arquiparatur ,  nifi  in 
cafibuscxprcsfis,vt  cft  glof  communi- 
tcr  approbatac.fiifccptum ,  dcrcfcrip. 
in  6.VI  dicit  Eman.a  Cofta  I.  Gallus,^. 
&  quid  fi  cantum^par.i.  flf.  delibcr.  & 
polthum.in  princip. 

Contrariain  vcro  partcm,quod  imo 
poftpatrismonachifmum  filijs  Icgiti- 
ma  ,  viuo  adhuc  patrc,  dcbcatu r &  pc- 
ti  posfit  jtenct  glofc.  iranfmUrK^qui 
filij  fint  Icgit.  &  (cquuntur  iuris  ponti 


ficij  interprctcs,  &  firmat  frcquentms 
rcceptam  fnlam  BaI.NoucI.trac.de  do 
te^par.l  .nu.r  i.Iaf  d.Auth.fiquamu- 
licr.nu.^o.ibi  Paul.dc  Caftr.&  Salicet. 
(altem  dc  iurcCanonicOjDcc.d.c.  in  p 
fcntia,nu.  J4.&  hanctcncrcocs  Do£t. 
pro  indubitato  contra  Bar.dicit  Pirnis 
in  trac.dcfuitate,in  princ.num.8.hanc 
quoq;  dicit  coem  &  fi:quitur  Couar.c. 
i.rru.y.cxt.dc  tcftam.  diccns  cam  efle 
arquiorcm,&  vtroq;  foro  fcruari  opor- 
tcrc,  propter  maxima  zquitatc  cui  innt 
titur,quod  &  fatetur  Abb.d.c.  in  prz- 
fcntia  ,  hanc  quoq;  cocm  dicit  dc  iurc 
Canonico  Fcr.  Vafqui.traA.  dcfucccf, 
crcat  2 1 .  nu.  175.  quauis  ipfc  quoq; 
dc  iurc  canonico  non  dcbcri  in  vita  pa 
tris  cxiftimct,  fubdit  tii  qudd  in  tcrrai 
nis  iuris  ciuilis  vtriufq;  partis  fautores 
conucniunt ,  hanc  quoq;  frcqucntiori 
calculo  rcccptam  probat  Ant.Cucchu» 
d.Rcpct,Auth.nouisfima,Rubr.Icgiti- 
maanaugcaturau<5to  patris  patrimo- 
nio,nu,i  7.Pcir.a  Ducn.Rcg.5  5<5.  nu, 
6.Eman.Soare2  d.vcrb.Iccicima,  in  fi. 
n.y  I  .&  ab  hac  fma  non  cft  rcccdcnda 
quiapatcringrcffusmonaftcriij  ^  mor 
tuo  habct  cidcmq;  raiio  cft  htc  in  mor 
tc  ciuili,qux  in  morcc  naturali,fiquidc 
idco  patcrviucns  Icgitimanon  dcbet^ 
quia  ipfc  Dominus  cft,naturaIitervero 
moricns  dominus  non  cft,qiiod  cciam 
in  morce  hac  ciuili  cucnic,  quiaad  mo- 
naftcriu  tranfit;Vbiautcm  cft  ratio  in 
mortc  ciuili  qi?2  in  naturah  fit  arquipa 
ratiOjVtdixi  fupra^.pricccd.q.^i.  » 

7  Et  prardida  conclufio  indiftindc 
proccdit,  fiuc  monaftcriumfit  capax 
bonorum  vcl  fucccsfionis,fiue  non.ita 
tcncnt  omncs  fiipradidi,vt  tcftac  Cuc 
chus  d.  loco,nu.2o.Nam  &  ipfi  iuris 
ciuilis  intcrprctcs,(iincapax  cft,ftatim 
debcri  conccdunt ,  cum  co  cafii  mors 
ciuilis  omnibus  &  pcr  omnia  arquipa- 
rctur  naturali.hancattcftatur  commu 
ncm  opinionctn  Alcx.conf,  1  volu.;. 

8  Porro,  licctpatcrin  vitHfijiolcgiti» 

mam 
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mam  asfignare  non  tcncatuv:Si  tamc 
ipfcvclii  id  hccrcci  pcrmittitur,ita  cx 
prcflcfirmat  Bal.l.in  fucccfsionc,  n.i. 
Vcrf.quiro  quiddclcgitima.  C.dc  rc- 
uocan.  his  quac  infraud.crcd.  fic  fatcn 
tur  omncs,vticftaturRodc.  Suarcz  d. 
rcpct.  l.quoniam  in  prioribus,limit.4, 
11U.5.  vcrf.  nccobflat  fccundumeum. 


Qpupo  XIII. 


l4n  <^gnata  te^Hma  in  Vita  fi  au^eatur  bona, 
attgeatur  legitima.  difiinzmtur. 

QVxro  itcm  j  quid  fi  filio,  aut  filiac 
^  patcr  aliquiddcdcric  in  vitapro 
legitima,  vel  quia  vult  przucnirc  vlti- 
mum  iudicium,vel  quia  ftantcflatuto 
tenetur  dclinqucnti  filio  lcgitimam  af 
fignarc ,  &  facultatcs  pairis  augcantur 
antc  obitum  cius  :  An  augcatur  ctiam 
lcgitima  ?  Rcfpon.  Varia  Sc  multiplcx 
intcrintcrprctcsfuitfcntcntia.  Tu  di- 
ftinguc :  Autpatcrafsignauiilcgitima 
&  filiusvcl  filia  fimplicitcr  rcnuciauit 
fucccsfioni  paternz,^c  non  impcditur 
hic  filius  augmcntum  pctcrc  iuxta  bo- 
na,quf  patcr  in  mortc  rcliquit .hanc  <U 
citcommuncopin.Iafl.fi  quando,$.il 
Iud,d.auth.nouisfima,nu.  I  c.&  ibi,ma 
gis  rcccptam  nuncupat  Cucchus  d.ru- 
br.nu.^.Bcrcng.Fcrnan.  d.I.in  quarta 
nu.  I  X 4.pra:fat. 2 .par.Didac.Couar.c, 
Rainutius,  §.  I  .nu.8.  cxtra  dc  tcftam, 
Quia  rcnunciaiio  intclligitur  attcnto 
ilatu  prxfcnti,&  rebus  vtnuccxiftcn* 
tibus,ficut  &  aslignatio  in  tcpus  mor- 
tis  collatavidctur,cum  co  teniporcbo 
norum  patcrnorum  f ftmintio  confidc 
ratur,&lcgitimadcbcatur. 

Contrariam  vcropartcm,quod  fci- 
licet  no  posfic  pcti  fupplctio  ob  augmc 
tum  bonorum  patcrnorum  voluitlac. 
dc  Butr.d.c.padtum;  &  hanc  dicit  cftc 
communcm  opin.  Romiii.l.ftipulatio 
hoc  modo,ff.de  vcfb.obliga.  Natta  d, 
cquaa  uis  padum^Bocr.dccif,  x6.col. 


2.Rodc.Suarc2  repct.  d.I.quoniam  in 
prioribuSjAmpI.^.nu.^.  qucm  allcgat 
Vafqu.  dcfiicccf  crcat.  §.  20.  nu.  29. 
Cocm  dicit  laf.l.cum  qnf  ritnT,dcinof 
fic.tefta.GulicI  Bcncdi.d.c.Rainutius 
vcrb  duas,  n.  242.  licct  ipfc  reprobare 
vidctur,vcr.in  codcm  j. nu. x 20.Cocni 
dicit  Curt.fen.  confil.vlii.  vcriorcm  & 
magis  cocm  Modcr.Parifadd.ad  Alcx, 
conlil.i  30.V0I.5.&  hi  Dofl.omncs  va 
liditatcm  padi  prxfiipponut,idq:  non 
vigorepadi  de  non  fucccdcndo,fcd  vi 
gorcpcrccptionis,quia  pcrccpit  &  asfi 
gnata  cft  fibi  Icgitima  antc  tcpus,  quia 
in  vita  patris  contingcrc potcft ,  quod 
diminucrctur  bona  paicrna,  &  confc- 
quctcrd.filiuscomodu  cofccutus  fuit 
cx  d.  pcrccptionc  ante  tcmpus.Eman. 
Soarcz  rcccp  fcnt.Thcni.vcrf.lcgitima, 
nu.  74.  Scd  prima  jcquior  &  tcncnda 
cft,  quamrcccptiorc&  vcriorcm  dicit 
Vafq.dc  fucccl  progrcf  $.5.nu.2  7. 
r  'Aut  filiusaut  fihaaliquo  rccepio  Cj^ 
pro  lcgitimaco  icporc  fu  fficicbat,cum 
iuramcoto  rcnunciauit ,  &:  tunc  audo 
poftcapatrimonio.nunquaagcrcpotc 
rit.tcx.  c.  quauis,  dc  pa<5r.in  6.  &  tcnct 
Paul.dcCaft.I.fi  in  ratione,ff.ad  l.falc, 
&  in  hoc  concordat  magis  coircr  Dor, 
vt  fupradidi  tcftatur,  &  in  fpcciel.nf. 
d.I.fi  quando,Auth,nouisfinu,ibi  Ci:c 
chus  d.  rubr.  nu.4.  vcrf.  icrtius  cafus, 
Bcrcn.Fcrnan.d.l.in  quartam,nu.i 
licct  ipfccontrariam  opinioncm  fanio 
rcm  cxiftimct  proptcr  fauorclcgitimx 
quar  a  iurc  ciuili  confidcraiur,vt  caufa 
pia,poftBaId.cum  M,  dc  conftiiu.qui 
probabiliorcm  dicit>  Didac.Couar.d. 
c.Rainutius,$.  1  .nu.h.Communiier  rc 
ccptamdicit  Vafq.d.J  2.c.nu.i9i. 

Aut  vcro  filius  rcccpit  Icgiiima  non , 
intcgramciia  rcfpcdu  bonorum,  quac 
crant  icporcasfignaiionis,&  iftocafu 
fincdubio  potcft  agcTC  ad  fupplcmcn 
tu  bonorO,qiia:  rcpcriutur  icporc  mor 
tis.  icx.  d.l.  fi  quaftdo,&:  communitcr 
rcccpturo  dicii  Vafq.d.^.:o.nu.2  pi . 
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pot  recnfaf  e.ita  tcnct  Rip.d.l.  in  quar- 
tani,&  ibi  Fcr.dicit  qd  Modcrni  ocs  ^ 
Jaant  uu^zd.  Si.n.  ftatutolcgitinia  ini- 
nui  poflc  permittitur,  id  miru  cdc  non 
d^t^fi  in  pccunia  deduci  poiTc  tateamur 
Qnid  autem  Ci  patcr  in  vna  aliqua  rc 
lutrcditaria  asdgnauit  lilio  lcgitimam» 
numquid  filius  acccptabit?Rcfp.quod 
iic,&  li  non  afccndat  ad  lcgitimam,  po 
tcritpetcre  fupplcmcntumin  alijs  rc- 
bus  harrcditarijs  arbitrio  iudicis.hanc 
dicitvocm  opi.  Picus  d  J.  in  quartam, 
nu.i.Quod  intclligc  li  rcs  asfignata  c(l 
ciufdcm  qualitatis  &  bonitatis^ficut  a- 
lia  in  harrcditate;  Sccus  vcto  fi  rcs  asii 
cnatapcrpatremcHct  fumptuoia^vdi 
litin  loco  pcriculofo  ,pata  circavici' 
nos  rixofoSj  potentcs^  vel  in  ioginquis 
partibus^au rali js  communis ,  dcterior 
alijs.ita  tcnct  Ang.l.  fipatcr,C.  dein- 
fiit.&  fubftit.&  d.i.in  quartam^&  hanc 
dictte(rec6cmopinioncmRodcr  Sua 
rcz  d.  I.quoniamin  prioribus  ,  Ampi. 
I  T.num.<^.  &  fubditbcne  notandum. 

j  Quarro  itcm,numquidpaterpotcrit 
rclinquerclilio  legirimam  in  rcaliciu? 
Rcfp.quodnon.  itatcnct  Bald.  l.  cum 
rcm  alicnamjVcrCcxtra  quarritur,C.dc 
lcgat.hanc  dicit  cffc  coem  opi  Fcrnan. 
Vafqui.dc  fucccf progrcf^  4.nu.  1 8.  li 
init.i.Iicctipfccontrarium  tcncat, 
Don  cft  cx  fiibftantia  patris.  Quod  in- 
tcHige,ctiamli  ics  cflct  ipfius  harrcdis» 
quia  nec  tunc  in  fubftantia  pitris  infti 
tutus  vidcrctur.ita  tcnct  Rip.  d.  I.  in 
quartam^numcr.i  24.  diccns  hanceffc 
communem,quod  item  fatetur  ipCc  ta- 
tnen  contrarium  defcndcns  Vafqui.d» 
f.^.nu.  rSJimita. 

€  Scdnumquid  in  vdtfirui^u  lcgitima 
relinqui  poterit?  Refpond.  quod  non, 
fcd  integra  proprictas  cum  vfufrudu 
relinqui  del^et  pro  Iegitima.tex.  Auth. 
jK>uisfima,  &  ibi  tcnet  glof  &  I.  vxori^ 
fF.devfnfr.lcgat.  qnas  glof.  communi- 
ttr  approbatas  dicitRodcr.  Suarcz  d, 
Lquoniam  iti  pcioribus^  ampl.j.nu.i. 
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Vafqui.d.f.  4.  nu.  27.  Quod  proccdit 
etiamli  vfusfruftusomniuiu  bonon>ni 
rcli^us  tantum  valcrct ,  quantum  tcr- 
tia  pars  proprictatis&  vfusfrudus  bo 
norum  hzrcditariorum.ita  tcnctgl.  d, 
auth.nouisfima,&  communitcr  Doc.' 
vt  tcftatur  Vafq.d,^  ^.nu.z^. 

Scd  quid  n  vltra  Icgitimam  pator  rc 
liquiifct  taubona  in  proprictatc,  qu^ 
fufliciunt  &  valcnt  tantum ,  quantum 
vfusfrudus  lcgitimat  altcri  rcii^ust 
Numquid  compenfabitur  illud  plus  iu 
proprictatc  rclidum  cum  vfufruftu  ? 
Rcfpon  Ang.  $.prohibcmus,  Auth.dc 
tricnt.&  fcmif.  voiuit  valcre  Icgatum : 
Scd  coitcr  rcprobitiir,  &  tcnctcontra 
riii  d.glaft*^  &oiiines  fvribeutcs^vt  alTe 
ritRodcr.  Suarczd.^mpi.j  »nu.  j  2. 

Quxdio  XVI. 

deomwbus&fmguliscorporibus  fc<c?f- 

dUartjs  legitima  ftt  detrahea-JUji.  i  .&  quU 

infupplementolegiuttu,  ««.  ». 
Filius  non  poteH  propria  aufloritate  legiti* 

mavi  apprehendere  ,nu.^. 
^n  pofiit  pnam  rem  eiigere  JHius  pt  [ibi  af* 

ftffietw^num.^, 

^n  hAres poffit  dart  re  qua  ipfe  >elit ,  nu.  5* 

1  TVxtaprfdi6bquxro,nuquiddconv- 
Inibus  &  vnaquaq;rc  >  &  defingulis 
corporibus  hzrcdi rari js  lcgitima  de- 
beatur&  detrahcndant?Rc/p.  vulgata 
&  cois  Doc.fnia  cft,quod  licet  pro  in-* 
diuifb  filius  habcat  partc in  qualibet  re 
h^rcditaria  prolegitima ,  itaq;  dc  iuris 
rigorc  dc  fingulis  rcbus  dctraKi  dcbcac 
tn  in  diuifionc  no  pot  pctcrc  lcgiiima 
in  omnib.rcb.  &bonis  tcftatoris  volcs 
minutatim  habcrc  partc  in  qualibct  re^ 
necad^occopellcre  hzrcdem  pot,ncc 
ipfc  copclli  potcft,  fcd  dcbct  dc  arquita 
tc  iudicis  arbitrioasGgnari  in  vna,  vcl 
daabas  rcbus^&  itaduo  haec  fuot  fcp4 

raia^ 


fcd  deducenda  fitin  vna  rc^  vd  pluri- 
bas,iudicis  arbitrio^prout  magisfinc 
Cius,  Sc  h«redis  incommodo  ficri  p6t. 
Sed  dubium  cft,qualiter  iudex  iftcdc- 
bcat  arbitrari,  vcl  quar  cius  fit  arbitrij 

poteftasPRefp.qudd  fi  partcs  fint  con 
cordcs,in  quibus  rebus  debcat  ficri  a(l 
iignatio,rcs  cft  finc  difficultate,vt  dixi 
fupra^.hlcidia.q.p. 
2  Sin  autcm  difcordia  fit  intcrpartes, 
confiderandi  fiint  quida  cafiis.  Primus 
cft,  qn  tcftator  aliciJiid  reliquic  co  mo- 
do  vtm  Icgitimaimputarctur,&tunc 
Judcx  tcftatoris  voluntate  fctjni  debet , 
&  reliftum  filio  pro  Icgitima  afsiTn.i- 
rc.ita  lenct  Abb.c.R.iynald.  &  fcmiun 

turc6itcrDod.vttcftaturPicn.sd.l.in 
quartam.q.^.Bart.num.  1 56.Qu»^d  tn 
intclligc ,  dummodo  id  quod  patcr Ic- 
gauit,vcl  rditjuit  filio  (it  rcs  harrcdita- 
ria,fi:cus  fi  edet  pccunia,vcl  rcsalicna, 
namquctunc  non  dcbct,  ncqucpoteft 
tcftatoris  volunratem  fcqui,  fcd  dcbct 
ci  Icgiiimam  afsignarc  in  rc  aliqua  hx- 
rcditaria.ita  not.gl.d.I.non  amplius.^. 
h.dc  ibi  Alcx.&  hanc  dicit  cocm  opin. 

Corn  .conf.i6.nu.8.voI._j.Anton.Ga 
bricl  d.concIuf.}.nu.2. 
f    Sccundus  cafus  cft ,  quando  tcftator 
non  rcliqui:alicjuidpro  Icgitima,fcd 
limphcitcr  in  lcgitima  inftituit,  vi- 
ucns  tamcn  filio  rcm  aliquam  concef- 
lit  m  peculium,namciuc  tunclicct  dc ri 
^orcfihusauaoritatc  propria  non  pof 
lit  cohircdibus  contradiccntibus  intc 
gram  Icgitimam  dctrahcre.cx  d.  fundo 
pccuhan;  tamcncum  iudicisarbitrio 
dcdudiofit  commiira.attcnta  arquita- 
tc  iudcxarbitrabitur,vt  pofsit  illam  fi- 
Uus  ^lcgitima  rctincrc.ita  tenct  Bart. 
dJ.in  quarta^nu.p.qui  ita  dcbct  intcl- 
hgi,ncc  mcrctur  rcprchendi,  &  in  hoc 
catcri  communiterfcquuntur,vttcfta 
ttir  Port.Iib.  6.  comm.opin.  concluf. 

il.Cucchu$d.authcn.nouifsima,did. 
nibr.vtrum  Icgit.  fit  dcducend.cx  fin- 
guKs.num.4<5,  ik  firraat  ita  coitcr  inicl 
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ligi  d.KfiJiu  qucm,Fcrnand.d.I.in  quar 
tam.nu.  j  7.dixi  ^.prarccd.q.p. 
4    Tcrtius  cafus  cft ,  qn  filius  vnam  ali- 
quam  rcm  liarrcditariam  alicnauit,  & 
tunciudcxdcbctfimiliterarbitrari,  vt 
iti  Icgitimam  rctincat.ita  tcnct  Bart.d. 
l.in  quartam.num.p.  &  cftcommunis 
opinio,vt  tcftatur  Arctin.conf  r  S.  An 
ton.Gabr.d  concluf^.  nu.p.  Gramm. 
dccifp  ? .  nu.  5  .Anto.  Cucchus  d.auth. 
nouifsima.d.rubr.n«.48.cft.n.  requi{l 
fimum.vt  rcs  bona  fidc  &  citra  malitia 
ilicnata  ci  imputctur,nc  ab  cmptorc,fi 
ci  cuincatur,molcftctur,vndcncc  iudi 
ccm  aliter  arbitrari  c6ucnit,qu6d  pro 
ccdic  ctiam  inuito  ipfoalicnantc  .  ita 
tcnct  B.irtol.d.I.in  quartam.num.p.Sc 
Alcxan.ibi  vcrficul.quinta  cft  condu- 
fio,  vbi  dicit  communcm  cficconclu- 
fioncm  ,  quod  filius  inftitutus  & gra- 
uattisde  rcfiitircndofub  condirionc, 
fi  finclibcris  Jcccflcritj  dcbct  in  fuani 
Icgitimam  imputarc  omnia  qux  pcn- 
dcntcconditionc  alicnauir,cominunc 
dicit  quoquc  Parif.confil.  i  j.num.  j^. 
volum.2. 

Scd  quid  fi  filius  velit  rcm  alicna- 
tam  redimcrc,&  Icgitimam  cxintcgro 
patrimonio  fibi  .ifsignari  ?  Rcfpond. 
Ang.d.l.in  qiiartnm.num.j.cxiftimat 
filium  non  cflc  audicndum  ,  cx  quo 
alicnando  fcmcl  vidctur  lcgitimamin 
iHarecIigiflc. 

Contraria  vcrojiartcmtcnctrmol. 
d.l.in  quartam ,  quod  imo  pofsit filiui 
rcdimcrc,  &  fuamportioncm  arbitrio 
boni  viriconfcqui,  ncc  tcncaturrcm 
alicnatam  rctincrc  .  &  hanc  fcnten- 
tiam  multum  hum3nam,&:  xq:iita- 
tcm  magnam  contincrc  dicit  Ripa. 

did.I.inquartam,vid.  quxdixi«  prar. 
ccd.q.  p.  '  ^ 

Quxro  itcm ,  quid  fi  rcs  fit  prohi- 

bita ahcnari,  numquid  rcs  alicnata  ni- 

hilominus  filio  in  lcgiiimani  crit  afsi- 

enanda?  Rcfpon.quod  fic,quiain  du- 

bio  vidctur  cam  chgcrc  pro  fua  lcgiti- 

E  c  ma. 
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ma.ita  tenct  Arcl.cof.  i  ^.nu.i^.Ang. 
1.4  C.ad  1  fulc.  &  cocm  dicii  clTcopin. 
Gramm.dccif.  95.  nu.  5  .Soc.  iun.^.di- 
Vi.num.^^. 

7  Qiurtus  cafiis  cft,qn  nihil  datum  vcl 
afsignatum  fjiio,  &c  lunc  cois  cfl  coclu 
fiOjif  iudcx,fiuc  rcs  fint  diuifibilc$,fi- 
UcindiuilibiIcs,non  poicft  nci];  dcbct 
inoibus  rcbus  harrcditarijs  filio  lcgiti. 
mamafsignarc,  fcdinvnavcl  t|uibuf- 
dam  rcbus,prout  fibi  vtilius  vidcbitur, 
ita  iraJit  Bur.d  I.in  quariam,  nume.9. 
in  fi.  fi<  qH  cois  opi.  vt  tcftantur  Picus 
ibi  ,  fis  omncs  fupra  allcgati  Fcrnand. 
Vafiju.dc  fucccf.progrcK^.  ^.nu.  j <$.& 
fubdit  cam  clfc  tcnciuia,iSi  dc  hoc  non 
potcftdari  ccrta  dod:rina,fcd cofiftit 
in  iiidici^  arbitrio,  qui  pro  conditionc 
&  qualitatcpcrfonarii  &:  rcrum  iddc- 
bctjCjuod  jquum  cft,dijudicarc,ncquc 
tamcn  rcs  dctcriorcs  nccmcliorcs,  fi;d 
mcdiocrcs  dcbci  cligcrc.  ita  tradCit  om 
ncs  d.locis,vt  pluribus  coprobat  Uurf. 
eQnf.92.nu.i  5. 

8  Ei  fcias ,  quod  in  afsignationc  lcgiti- 

iudicis  arbitrio  ftandum  fit,ncc  ab 
coappcllaripofiit,vcl  rcccdipcr  dcdu 
^tioncm  adarbitrium  boni  viri.  hanc 
dicit  coem  opin.Picus  d.I.in  quartam. 
JUim.147.vcrf.  fcd  ponamus  qd^iudcx, 
Qucm  rcfcrt  Vafq.d.loco.num.j^.con 
cluf.^.  ipfctamen  Picuscotrarium  in- 
dubitantcr  vcrius  cxiftimat,  fi  magna 
vcl  iion  lcuis  Ixfio  fit ,  ali.is  fccus,  quac 
/cBtcntia  vti  humanior  &c  xqua  fcquc- 
da  mibi  vidctur. 
^  Nota  quoquc  fingularcm  pradicam 
arbitrij  iudicts,  quam  tradit  Picus  d.io 
co,qu6d  fcilicct  iudex  faciat  partes  pcr 
jpfum  ha:rcdcm  vcl  filium,  dcindc  det 
clcdtioncm  fllio,,  vd  cconcra ,  &  fi  in 
partibus  facicndis  altcr  alrcri  nolit  ce- 
dcre^ fortc rcs  dirimatur,iuxtal.  i.C. 
quand.  &  quibus  quarta  pars ,  lib.  i  o. 
hanc  dicit  lingularco»  Vajfq.d.^.  4.UU. 


Qtixfito  XVI IT. 

Ltgitima  an  pof^  a(Jii»ari  in » tbus  alterilt^ 

galis.nii.  \  .difiwgmtnr. 

legat^fuif  f^cU  Sj  vel  corpora  hjeredkor 

ria.nu.2.^,^.&  5. 
^n  verole^ata  non  fint  k^tiiitaiut  covpora% 

Ttt  quMUitas.nH.6. 

I  CVcccfsiucqufro,nuraquid  Icgitinu 
^  vcl  fupplcmcntum  afsignari  pofsit, 
vcl  dcbcat  in  rcbus  alicri  pcr  tcftaiorc 
lcgatis?  Rcfp.  In  hac  qoncalticr  fcnti^ 
rc  vnr  Do(5torcs  in  ipilus  Icgitimx  dc^ 
duCtionc,a|i(cr  in  fupplcmcnto,  nam-< 
qucBar.d.l  in  quartam.fub  nume.i^. 
vult  fijpplcnicntum  dcduci  ta  dc  rebus 
lcgatis  fpccialitcT,  ^alijs  in  hxrcditate 
mancniibus  pio  rata ,  cuius  contrariii 
tenctlmol.d.I  in  quartam  ,qua  fniaiii 
coitcr  omncs  fcqui  dicit  Cornc.  confi. 
1 48  .V0I.4. At  vci  6  in  Icgitima  Bald.  1. 
npn  amplius.^.fi.ft.dclcgat.i  .condu.^ 
dit  a  iblo  ha^rcdc  prxftandam  cilc,  quQ. 
vidciuur  Do<ito.c6itcr  probarc,vt  pa-. 
tct  cx  allcgatis  auctoritatibus  pcr  Ga- 
bricl.Roma.d.tit.dclcgit.concI.  6.Vc- 
rum  tamcn  vtramque  conclufionc  fuis 
dcdarationibus  rcuringunt  &  limitat^ 
vt  Bart.  fnla  proceda^t,  fi  hxrcditos  fitr 
cxhaufta lcgatis,  ita  vi  non  pofsit  fatii^. 
ficri  legitima:.  Baldi  ver6  opiuio  qn  oi 
alijs  rcbus  harrcdi  manentibus  Icgiti^. 
ma  folui  potcft ,  itaquc  apparct  rcucra 
quoad  hoc  non  cftc  inta*  ifta  duo  diife 
rcntiam,fed  in  hoc  coucnircintcrprc- 
tcs,vt  tam  Icgitima,quam  eius  fupplc- 
n^cntum  non  pofsit  dcduci  dc  rcbus 
fpccialitcr  lcgatas,  quando  alias  ex  ha:- 
rcditatc  ibluipoicft. 

Pro  rcfolutione  tamcn  quotidia»»' 
nx  qua;ftionis,an  (<:ilicctlcgitima,vd 
fupplcmentum  dcduci  pofsit  de  rc- 
bus  altcri  lcgatis  y  diftijogucndi  ftmt 

Aut 
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i    Aat  cnim  lcgit*  fant  fj^ccies,  vel  cor 
porahxicditaria,  &tunc  fi  hircs  tan- 
tnm  n«  habct  in  hacreclitatc,(]iiod  ^0^- 
fitlcgitim.im  fohicrc,&  h.ibcrc  qtuna 
fuam  filcidia  intcgrS  ,  &  hcc  cafii  Icd- 
tima  dctrahitiir  tam  dclcgatis  fpcnalt- 
tcr.cjiiam  h.Trcditatc pro rata ,  ita  fcili- 
t«,  vt  fi  tcOjtor  dcccflcrit  rclifto  filio 
&  ha^rcdcvniucrfili  &  Icgitarij5,&  cre 
ditoribus  ac  ilcbitoribus ,  priusdcdii- 
catur  (rs  alicnum,dcindc  legitima ,  dc- 
indc  dctrada falcidia,  dc  rc/lduo  foluS 
tur yp  rata  kgata ,  &  hoc  modo  dicitur 
lcgitima  dctrahi  ita  dc  lcgatis  Ccnt  dc 
harrcditaic,  vt  voluit,Bart  d.l.in  cjuar- 
t5  ,  pcr  tcx.I.lilibcrtus,$  libcrius,ff  dc 
bon.libcrt.h-ncdicit  magis  commnnc 
opinioncm  Djc  confi.tfj^.Alcx.conH 
1  j^.vol.  f  Corn.cof.  io5.n.? 2.V0I.», 
Anton.Natta  confil.ioo.volu.i.  Cra- 
uct  conf.109.vcrf  cft  vcrum,c|uod  l)c 
ciu5.Roland.a  Valleconf.  r  :.confi.^^, 
&  "S.vol.  i .  hancc|uoc|uc  dicit  mac^i? 
cocm  Corn.conf.t^S.num.^  vol.4l^& 
iuuatainaioribusauAoritatibus.dum- 
modo  horrcs  inucntarium  confcccrit, 
alias  icgitimam  filins  ab  co  pcterc  pot, 
&  Icgata  intcgra  foKicrc  tcnctur .  hjnc 
dicitcocm  dlc  opin.  Monticul.  iract. 
dc  inucntario  c.ip.9. 
5    Et  nota ,  (^uod  pr^difto  cafu  contra 
kgotariosfi  pofsidcantpofsttagi  quo- 
^uc  codidionc  cvlcgc,  vt  di\i  infra  cj. 
4    Sin  vcro  tantum  fupcrc(>  vltra  quar- 
tam  in  harrcditatc,vt  folui  pofsit  lcgiti 
mavcl  cius  fiipplcmetu,tunc  dc  rcbus 
(pccialircr  lcgatis  non  dcduciiur ,  ncc 
comra  lcgatarios  poft  folutionc  lct^a- 
toiu  (naaiitcfol(ition6c6ucniri  non 
poflccoftat^  fi  po<sidcat,pctcrepmit- 
titur.ita  voluit  Bal.d.l.i.ff.dc  rcr.diuif. 
^ucm  coitcf  approbatu  dicit  Ant.  Cac 
chiis  d.auf  h.nouifsima.rub.vtru  cotra 
fccgJtarios  ad  Icgitima  agi  pofsit.  num. 
a6.vcrf  fcd  hoccafu  f.icit:g.a  <qncuquc 
ht^c^fifiis  cft  folucndo  pr«ftruntur  fe 
l^rij  cTcdiooribiiJ,  mulid  iti.ij5is  igi* 
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turfilijs  in  Icgittmaj  «ju*  dedttdo  arr^ 
alieno  dcbetnr. 

5  Intclligc  tn  prafdiS.i  vt  no  procedat, 
<\n  rcs  lcgatsc  elTcnt  mcliorcs ,  &  dcte- 
riorcs  cflcnt  in  ha:rcditste ,  quii  lunt 
poflct  filiiispetcrc  fupplcmentum  ct 
inbonis  legatfs  ne  mancat  dcfrauda- 
tusptcftatorc:iniquum.n.c(Ict  .Q'  Ic- 
gitiina  in  rcbus  dctcriorfb.  ei  afsigna- 
rctur.ira  rcnct  Alcx.l.MarCtllus .  J.rcs 
t]uar,ff.ad  Trcbcl.  &  cft  harcpcncs  oct 
Doft.indubitataconclufio ,  vt  fatctur 
Ant.Cucch.  d.auth  nouifsima.d  rubr. 
nu.29.vcrf  tcrtius  cafus,Gabr.Roma. 
comm.concluflib.eJ.titul.de  Icgitima, 
concl.d.num.^. 

6  Autvcrolcgaiarnon  funt  rcs  h^rcdi- 
■  t3rlap,vcIcorporaharrcditaria,  fcd  folu 

quatitas,putapecuniar,&  tuncfi  tm  fu« 
pcrcft.vn  harrc^folucrcpofsit,vcl  fup- 
plcrclcgitiinam^rcsplana  cl\.  iraloqui 
lurrcxt.^.cartcru.auih.  vt ciideappcll. 
cog  Sin  vcro  tantu  non  fupcrcft,&  hj 
rcs  foluit  lcgata,  ipfe  folus  tcnctur  fiip 
plcrc,ncc contra  Icgatarios  filuis  pcic- 
rc,vcl  agcrcp6t,ita  voluit  Bald.d.l  ol- 
modo  coi>cordan$opinioncs  Alc.d.l, 
in  quarta,col.pcn.&  fin.  &  hac  cocor- 
di5  fcquitur>&  dicit  c^c  vcritJtc  Paul, 
dcCalrribi  col  vlt.in  fin.&  conf  204, 
vol.i.itatencdiicflcin  dccifiuis,&  hac 
cffcmngis  cocm  fniam  ittcfljtCornc. 
cOnf.  I  <}o.m\.^  .vol.  2,&  conf. .  ]8.nu,' 
4.&  itatcncrcocs  dicit  FcrnaJ.  Vafq.' 
defucccf  crrat  ^.lo.num.  ?  ^z.vcrfin 
vno  cafu.Quia  lcgitima  dcbctur  de  vni 
ucrfj  fubftaria  tcltatori$,&  dc  rcb.  ip- 
fis  harrcdit  irjjs,  cn  fit  tcrtia  pirs  bono 
ru  oium,  fcd  qtiantitas  non  cflcxfub- 
flanti.i  tt(taiort.s,quamiiis  cv  vcndirio* 
ncrcrum  hcrcditariarum  pcrcipi  pof- 
fitJtaquccdVat  ratiopra-difta. 

Qu.zllio  XIX. 

%4Hin  jrniiibus  poffit  affipjiniUptmtt . 

£  c    %  Qu^cro 
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QVarro,aa  iudcx  filiolegitimam  in 
,  frudibus  pofsit  afsignarc^Rnd. 
ficitatcnct  Angcll.  Ccnturio,ff.dc 
vulg.&pup.fubft.  &  cocm  hac  cc  opi, 
tcftatur  Alciat.d.I.in  quartam.nu.ip. 
cjucm  rcfcrt  Mcnoch.dcarbitr.iud.  q. 
Ub.z.ccnt.z.cafu,  165. 

Qmflio  XX. 

QuACuque filius  capitcx  pjtrimonio  defunCli 
tudicio  tefiatoris  m  •pltma  ifoluntaie  impu- 
tantur^fecHS  in  eo  quod  capit  cxtra  jiibjian- 
tiam  dejunCli.nu.  1.&2. 

quodfilius  habet  ex  pupiUari  fubfiitutio- 
mirnputetur.nu.^. 

Quid  in  re  aliena  legata.nu.^, 

^nidquoi  fiim  lucratur  matretranfeunte 
adjnundus  nuptias.nu.  5 . 

Quid  m  co  quod  cxtra  patris patrimoniHm  da 
turpatris  tarnen  contemplatione.nu.6. 

Qjtidia  dote  data  abauo  veipaSruoMum.J, 

Quid  m  frunibus.nu,^.&  fcq, 
Qtud  tn  pareniibus grauat!S.nu,  1 1. 
I  VT  V nc opportunc vidcdii, cj,d inlc- 
gitima  imputari  dcbcat.tt  vulga 
ta  cft  conclufio,qua;cuq;  filius  capit  cx 
patrimonio  dLfunfli  iudicio  tcftatoris 
in  vhima  volutatc,fibi  imputatur  in  lc 
gitima^fiuc  accipiat  iurch^rcditariOjfi 
uclcgarijfiuccx  ca  fidcicomifsi.  tcxt.I. 
oim6.l.fcimus.C.dcinoti.tcft.6i:  hanc 
dicit  clTccocm  opin.Pic.d.l.in  c^uarta. 
5,q.Bar.vcrf,tcrtia  concl.Bolog.num. 
295.Fcrna.Vafq  dcfucccf.creaf.J.  50. 
nu.  245.  Qiiod  cjuidcproccdit  diim5 
filio  ali^d iurc  inftitutionis  rcli6iu  fit^ 
^a  alias  tcftamcnm  cllct  nullu,&  filius 
lucccdcTCtpatriabintcftato.  ita  tcnet 
Bar.d.l.in  quarta,&  cu  co  trafeunt  coi 
tcr  ocs,vt  dicit  Pic.d.q.nu.  1 8o.vcr(ic. 
quarta  eft  concI.Bolog.nu.  2 95.&  hoc 
ccclaru,&  cocdidu  Suc.iun.nu.  iil, 
de  quo  dixi  infra$.tcftm,'Fcrna.  V*fq. 
%  A.§.^Q.nv\,i6i.  Cztcrum^cp  filius  ca> 
pit  cxtra  fubftacia  fcu  patrunouiu  dc- 


fundi  non  imputatur.tcxt.d.l.fcimus, 
^.rcpIetionc,ita  tcnct  Bar.d.  I.in  quar- 
ta.5.q.&  fcquuturocs^vt  Alcx.ibinu. 
1 8.in  fi.  &  ij»  ifta  conclufio  fit  vcrifsi- 
ma,&  cois  Soc.  iun.  ibi  nu<  1 1 1.  &  cp 
ocs  in  hoc  conucniunt  dicit  Bolognct. 
nu.277.Picus  ibi.num.i7?.Fcrnand. 
Vafq.d.$.jo.  num.i^i.Quialegitima 
dcbetur  dcbonis,  &  fubftantia  patris  . 
j    Ex  quo  infertur,qudd  fi  filius  fucrit 
inftitutus  in  portionc  minori  lcgitima 
&  altcri  fratri  fuo  pcr  patrem  pupillari 
tcr  fubftitutus  ,  q.cq.dcx  fubftitutionc 
ilIaconfcquitur,in  lcgitima  imputarc 
no  tcnetur.itaprobattcxt.fcdm  cocm. 
intcllcdii  d  $.rcpIctionc,vt  tcftatur  Pi 
cus  d.l.in  quarta,in  vIt.q.Bar.nu.:52. 
Rip.d  l.in  quartam.  nu.  i  ^4.  hacdicit 
cflc  cocm  opin.Corraf  I.  filium  qucm, 
nu.104.  C.famil.  hcrcifvcra&  cocm 
aflcritFcrnan.Vafq.dcfucccf  progrcC 
crcat.^.  10.num.j89.  Qu^ia  kgitima 
dcbct  capi  dc  fubftantia  patris,non  au 
tcm  fratris. 
4    In fcrtur  fccundo ,  cj>  fi  patcr  lcgauit 
rcm  alicnam  filio,  cam  in  lcgitima  iin-^ 
putarcnon  tcnetur,quialiccc  cx  patris 
tcfto ,  &  dc  voluntatc  cius  confccutus 
fit,non  tn  cxfubftaniia  ciusproucnic^ 
cii  nunqua  in  cius  bonis  fiicrit.  ita  vi- 
dctur  tcncrcBal.l.rcalienam.  C.dclc- 
gat.&  fcquuntur  Do6t.c6itcr,vttatc- 
tur  Soc.itin.d.l.in  quartam,nu.  11 2. & 
cocm  cfle  opin.dicit  Fcrnand.  Vafqu, 
dc  fucccf  crcat.$.5o.nu.242.in  fi.Iicec 
ipfccotrarium  fcntiat,qii6d  vcriuscft, 
quia  imo  virtualitcr  ex  fubftatia  patris 
habct,g,  hoc  voluit  Icgado,  vt  haeres  rc 
dimeretcncatur.  Nccid  fcntit  Bil.ad 
qdallcgatur,fcd  q^  filiuc  cudcbcat  dc 
fubftantia  patris  habcrclegitimam,n6 
tcneatur  ilhid  Icgatu  acccpurcpro  fua. 
Icgitima,etiamii  patcr  dixeritjverum  fi 
ncccpcaucrit,vcl  eius  arftimationcm,ia 
legitimam  imputarc  tcnctur. 
j    Infcrtur  icrtio ,  quodfiUus  non  tc- 
Qccur  m  lcgiumam  imputarcid  quod 

lucra- 
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Iticratur  matrc  tranfcuntc  ad  fccundis 
nuptias  iuxta  difpofttionc  i.  hac  cdida 
li.C.de  fccun.nupt.ita  tcnct  gl.^.opti- 
rac,vcrf.quippe,auth.dc  nupt.  &  ibifc 
quitur  Ang  &  ab  hac  fcntcntia  rcccdc- 
rcin  confulcndo  tcmcrariu  cflc  dicit 
Paul.dcCaftr.l.vni.C.dcinotri.dotib. 
haac  dicit  cflc  cocm  opin.Bcrtr.conf. 
Sdp.vifo  cafu.li.  i .  Francif  Rip.d.l.  in 
quartam.col.fl.ad  fi.nu.  219.  &  qd^ida 
fjt  vcritas  dicit  Bal.d.l.hac  cdidah.vcr. 
modo  fupcrifto,&:  hanc  cflcmagis  c6- 
muncm  fniam  tcftatur  Roland.a  Vallc 
in  trad.dc  lucrodotis.q.zy.num.^.  & 
hanc  cflc  fcqucndamin  iudicijs  dicit 
Fulg.conf.97.col. 2. &  quod non cflct 
tutumin  confulcndo  rcccdcre  abhac 
opinioncaflcrit  Anch.confi.  lot .  col. 
I  .&  quod  ab  ifla  opinionc  in  iudican- 
do  non  cflct  tuium  rcccdcrc,  cum  pro 
ifta partc  fit authoritas  gl.Bar.&  alio- 
rum,  qui  fucrunt  illumiiiatorcs  iuris 
ciuilis  dicit  Socin.conf.^  5  .vol.4.  idcm 
firmat  Dcc.conf.i^d.col.z.hancquo- 
quc  communcm  dicit  Anto.Cucchus 
auth.nouifsima.d.  rubr.  qua:  in  lcgiti- 
mam  imputanda .  vcrb.  cxfubdantia. 
iium.2*vDitamcn  camlimitatpoflMo 
dcr.Parif  ad  Alcx.conf.  r  5  8.V0I.5 .  Tu 
ffliam  cocmfcqucrc,  &  illi  adharrcas 
quicquid  dixcrit  Sal.&:  quidam  ahj.Ro 
cft,  cj,a  i  J  non  immcdiatc  a  matrc,  fcd  i 
lcgcproficifcitur,vndc  hic  feruabitur, 
vtprimo  dcducatur  Icgitima  ,&  rcfi- 
duii  intcr  Hlios  primi  matrimonij ,  & 
maritum  fcdin  xqualitcr  diuidatur. 

Scd  c]u2cro,quid  li  Hlius  capcrct  cxtra 
patrimonium,  quod  tamcn  ipfiuspa- 
tris  comcmplationc  darctur .  Ponc.n. 
quod  fint  duo  tratrcs,&vnus  habctfi- 
liam  alius  non  ,  &  is  qui  non  habct  ft- 
liam  dotct  ncptcm  cx  fratre  contem- 
plattonc  fratris,vci  auus,aut  aha  pcrfb 
iiadatdotcm  ncpti  patriscontcmpla- 
tionc,  numquid  di6ta  ncptis  pctcs  fup 
plcmcntum  IcPitimx  in  bonis  patris 
co  moiiupj  tciicatur  iibi  cuput^rc  do- 
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tem  quam  habuit  a patrno  ?  Rcfp.  Ar- 
dua  qo  cft  &  difficilis .  Paul.  dc Caftr, 
conf  96.incip.f1  difta  Cornclia.  nu.  3. 
vol.  z.  tcnctimputari  dotcm  ncptiin 
lcgitimam.  &  hancdicitcflec5itcr  rc- 
ccptam  fniam  Soc.iun.d.I.in  quartam. 
nu.i  I  i.vcrf  &  fipro  iftavclis,  in  qua 
comunitcr  rcccptum  Cucchus  d.  rep. 
auth.nouifsima.rub.  vtrum  datacaufi 
condj1ionis.nu.34.  Ratio  cft,  quiacp 
filius  acquirit patris  contcmplationc, 
diciturprofcditium,  &  dos  ifta  profo- 
diti3,idcoquc  pcrindc  cft,ac  Ct  hlia  co- 
piflct  dotcm  dc  fubftatia  patris  faltetn 
intcrprctatiuc  quoadhunc  cfFcftum  , 
vt  inlcgitimam  litcomputanda.Quod 
quidcm  proccdit  de  plano  quando  cd- 
ftatcxprcfsc.vcl  exconicduris  ,  quod 
patruus,  vclauus  dotauit  contcmpla* 
.tionc  fratris  vcl  filij,&:  ita  proccdit  I.dc 
dit  dotcm,dccoIIat.  Scd  quid  in  dubio 
fi  cxprcfsc  non  conftct  ?  Rcfp.  Qupad 
patruum  dotatcm  dccommun:bus  bo 
nis,in  dubioprjcfumitur  dotarc  contc 
plationc  fratris,tanquam  proximioris 
&  animo  rcpctcndi,non  autcm  cotcm 
plationc  ncptis  .  hancdicit  cffc  cocnl 
laf.d.l.quod  locum.nu.  6.  C.dc  collat, 
Villal.comm.opin.hb.ht.F.num.  16^, 
Quiapotius  rationc  ordinataraffcdio 
nis  prarfumitur  illud  faccrc  contcm- 
plationc  fratris  fibi  propinquioris  , 
quam  filix  fibi  rcmotioris  ,  quia  dc 
communi  no  tcnctur  dotarcncptcm . 
ita  cfb  magis  communis opinio,  vt  tc- 
ftatur  Socin.  confi.^d.vol.i.colum.pe 
nuLCrot.  I.fi  c:  nft.mtcnu.  50.  ff.  Ibl. 
matrim.  licct  contrariam  fcnicntiam  , 
quod  imo  tcncatur  dot.irc,  aflcrit  com 
muncm  Dcc.  conlil.  66,2.  dubio.hsec 
tamcn  primamagis  communis  cft ,  vt 
firmat  Anton.  Gabricl.Roma.Iibr.  j. 
tit.  dciurc  do:is,  concluf.7.  numc.4. 
Idcoq;  liuc  patruus  cxprcfic  dotct  co- 
tcmplaiionctratris,fiuc  in  dubio,tcne 
tur  ncptis  libi  compuiatcdotcm,  quia 
ccnfctur  profc(5ta  a  patrc. 

Ec    j  Cxtc- 
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OEtcTtmiin  ciotcdataairauo,  .onio 
duVio  contcmplationc pacris  daca prx 
(lunatnr  ,Scvt  proic<%iaa imputctur , 
jion  cftexipctiitum,  f«nt«nim<]uicjd- 
Himcnt ,  aa«s  dans  dotcm  ncpti  oc 
filio  ccnfuur  darc  contcmplationc  li- 
Jij.itatciictgl.l.qua-fitura.ft.dc  lcg.  i> 
&rcquuntuTc6itcrDa(^o*  vt  tcrUtur 
Corn.couf.j^.nu.j.vol.f^ 

Cotrarium  vcro,  <j>  auus ppfilitim 
in  dubio  dotarc  ncptcprarfumatur  no 
■«ofttomplationc  iplius  ncptis.idcotjuc 
^ii  patni  imputatur  ,c|mab  ipfo  patrc 
^uuiunputaturproficrrciuir,  vtdixi  in- 
fw  <j.24.mpoti  c|uotj,"  iraputari  dcbct 
knlc^icimam  dcbitamin  bonispatcr- 
iiis^tcnct  Ang.conf.yS.&dJ  inquar- 
tam,  cum  qDadcci{ionctranr>t  iimpli- 
^itcr  Imol.  ibi.&  Iwncopin.  clTccocm 
<cilatur  Alcx.conC  i79.nu.4.in  ti.  vol. 
5>.Picus  nu.t4i.&  144.  AncCucchus 
id.rubr.nu.-?iS.&  (cqu.cx  communirt- 
icrt  Anc.  G^bricl.  d.concl.  ^.num.ia. 
<^od  tamc  intclligc,  vt  proccd.u  ii  po 
*cr  cffa  paupcr,quo  cafu  tcnctur  nc** 
pecm  dotarcpro  Hlio,  iuc^uccius  con- 
«emplationc  fadnm  przfumitur,f(rciis 
ii  cUcrdiucSjC^a  tik  non  ccnccurauus, 
fcd  ip(e<filius,iui]uc  no  impucacur.  ita 
•enrc  Bal.auth.rcs  quz,C.com.dc  leg. 
Jc  hanccorm  opin.dicitSoc.  conC^ 
col.fi  vol.| .  Ant.Gabr.d.concl,  5  .num. 
4  5/Creuet.conf.:2 1 9.  Quiatunc  dos  il 
lanon  dicitur  pro6:(^tia,fcd  aducnci- 
•tia  4  fic]uidcm  iflo  cafu  non  cft  obliga- 
4us  auus^iiaproccdit  cois  do&rina , 
donatumabauo  ncpcti  dicituroducn 
titium,  non  profc^itium,vt  tcnct^lo. 
lk(]ui  in  alicna.^.interdum,  vcrb. iacic 
lMrrcdem.tf.dcacc}uir.lucrcd.&  ibifiar 
<ol.  commuucm  dicit  fcntcntiamKip. 
didtl.in  (]uartam,num.204.  Alcx.con 
iil.  I  ^8<Tolum.5X)orn.conf.  14.V0I./1 . 
mogis  communcm  AntoQ.Cabricl.d.' 
concl.s.nu.i  8. 
\  Porro  fi  conflet  exprcfsc,  vcl  cx  con- 
ic^uhs^c^udd-auiu  doMuic  a>iiccm^b 


tioocfui.vd  ncpiis^non  InAtj^tucnvte 
jitrtitr  imputarc  ncpcis  in  lcgttimi  , 
-clotc  U15  non  habnit  dc  patrunonlopa 
-tris^nec  cius  contcplatioac  tcx  l.auus. 
if.dci«r.dot.ita  tcnet  Bar.in  d.l.  dcdit 
idotcnv,  &  dtcoisopin.  vt  tcflaiurPi- 
cus  d  }oco,&  cctcri  fupraallcgati. 

9  Pofir  iilius  tnilitutvs  cfl  ia  maiorri 
•porcionc>c[  lcgitima^&  rogatu«  fub  c6 
idiiioQc,ycl  ad  xps  rdlitncrc  ha:rcdica- 
K*tn,nn«)uid  fru^us  intcrea  pcrccptos 
tfi  Icgitimam  imputabit  ?  Kc/po.Circa 
iunc  ()6ncm  confidcrandi  funt  tria  to- 
pora^&iuradiuerfa,  nam(]uciurcPjn 
xlc&arum  irnpuiacur  frudtus  cam  in  lc- 
|>icimam,c}uam  Trcbcllianicam.cext.L 
Papinianus  ^.vndcii  quis.C.dcinofii. 
tcUam.  &  in  hoc  fcrc  omncs  confcn- 
ciunt,vc  fatccur  Ant.Cucchus  d.  auth. 
nouifsima,Tubr.inflitutus  in  portionc 
■cxccdcnic  lcgitinum.nu.4^.Iurc  vcro 
Codicis  m  libcris  primi  gradus  fpccia- 
.lccrat,vtnotiimputarcnturcis:  tandc 
^ufliniaRus  ad  alios  dcfccndcntcsexcc 
dit.tcx.ert  d.l.fcimus.$.rcpictionc.  im 
tcnctgi.ibi  vcrb.patris,&  hanc  dicit  ef 
fcxocm  opiii.Fcrnan.Vafi].nu.2ol»b. 
^.dcfucccfrcfoIut.^^uDd  proctrdit  ct- 
ii  duz  cjuarccc  fimul  dlcntdctrahcdar^ 
wtdixi  f jpra^.Trcbcll.q,  i  ( .Ratio cfl , 
'T}uin  frudtiis  ifli  nunquam  fuerunt  dc 
.funi5bi,fic^uecxeius  fubflatia,  fiuc  bo 
iiis  non  pcrcipiiintur,  id  qiMxi  ncccfsu 
cfl,vt  in  (juartam  imputctur. 

10  Scd  quid  li  filius  cffcc  gi-auatusTO- 
Aicucre  incra  diem  adcolongam^  yx 
^u<^us  pcrcepci  incerca}>ol[cnc  legici- 
mam  arc|uare,  numcjuid  imputabuii- 
•tur?  Rcfpond.glofT.iiid  $.li  condiiio- 
'ni  vidcturtmcre,  Koc  cafu  impuuri, 
<)uamplcric{ueetiaivifcc]uutur,  (cd  cfbe 
intc4icdu>  glofli  coini-nuniter  repr»- 
batur,vt  no.Rip.d.l.in  Adcicommifra- 
riam.nu.  jS.Anton.  Cucchusd.auth. 
nouifsima.d.rubr.  inihtutusin  porti«> 
•nc  cxccdcnteicgitimain^  ciuui  ratia4i* 

 .  >^ 
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II  Se^»nidem«)noqaceritiiiparentU 
bus,vtkriiftus  non  iraputcntur?  Rcfp, 
non,  fcd  nwncnt  incorrcfia  iura  an- 
tiqua,  volcntia  qijod  frudus  t«diflin-> 
fi^cimputcniur.iudicit  deganter Bal. 
«.fi  paier.dctcftamcn.  in  cxclamat 
Alcx.l.i^Iiiisiain.  Cid  1.  falc.pcr  illunv 
tex.diccns  (c  non  nicminiflchoc  tA&u 
pcralium.qu^  nora,qaia  funt  quotiJia 
na.Kip.  !.fidcicommtflariam.nu,4^.& 
lib.i.rc/p.cap.8, 

Qtuifio  XX. 
s  r  u  M  ^  I 

1 

CaufiCondimffh  hnffltrxLe  data 

I  t  Vxta  prardiftn  qi»afro,  nnmquidd»- 
•i  tiim  c3  fonditionis  implcndar  in  lc- 
gitima  fif  impmii<Iuin ,  puta  fi  tcftatof 
)cgah'i,vcl  li^rcditate  rcliquit  Tirio  fub 
eonditionc  li  fiiio  dcccm  darct?  Rcfp. 
Bar.d.  l.in  quarcam.nu.  T  o.fcntit  quod 
«ftfbc;it  im^utari,&  hanc  dicit  magis 
cocrh o^in.Corraf.d.l.filiuqncTii.C  fa 
mil.hcrcif.&  vti  verifsima  Icquttur  no- 
BifsimcFcman.  Vafq.dc  fucccf  crcat. 
^.5o.nU.2  47.diccn$,qu6dca  fibi  fcm- 
ftrybtn  &  indubitata  tinc  fifain  pun 
^o  iuris. 

Cortfraria  vct>o  p*rtcnlj4)»im6  datu 
c5  coi^ditiOnis  ii/tf^cnda?'irt  k-£»itimam 
no  imputctur.rcnct  gl  d.I.  filiHm  qu6  , 
&  fcquituf  Ang  d.hin  qurfrrS,  dc  cocm 
eflcopin.tcftatur  AlcK.num.  rp.Picus: 
nu.io^.Francif  Ri|>.nu.T^<5.  &  qn6<i 
fit  c6is  opinio  oino  tcncda  ibidcm  rtf-< 
Hiat  Bolog.nu.2  82.&  magiscoitcr  tt 
ccptamdTcitSoc.iun.nu.il  5.  &  quo^d 
Cort-af.oflercns  contraria  magis  cocrw 
HOH  dicatvtTUm,fotcTur  VaAj.  d.Iooo, 
lic^t  ipfc  fttniipnct^ncq^-wifHrtTC**;!!». 
«6fftfrfi  AjtfcjMk^i-^tiHfa  alio  Cfjfti  loc^w 
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a  Et  ha:ccjuidcnnpIaacprocedunc,qii 
implcnda:  conditionis  canfa  darctur 
quid  non  hzrcditarium,fc<i  fl  quid  dc 
tur  hxrcdiiarium,rcsvidctur  dubia,& 
Do^.contrarix  fiinr  fcntenri»,  rNic^tTe 
quod  imputctur  fcntit  Bar.d.l.in  quac 
tam ,  dum  dicic  imputari,  quz  iudicio 
tcftaroris  capiunturin  vim  modi,Tcl 
alio.  f  ec  dctuR^i  patrimonio  ,  &:  cx- 
prcfic  tcnct  Ang.  ibi.quam  fcntctiani 
▼crifsimam  dicit,&:  fcquitur  Picus  d.  L 
in  quartam.q  5.fiarc.in  vlt.concl.  nu. 
ao^.&  omncs  fupra  proatfirmariuaal 
kcati.Contrarium  camcn  tcnct  ImoL 
d.Un  quartam,&  communcm  haocdi 
citopinionemibi  Alcx.Picusd.  num« 
3o;.Soc.iun.ntum.ri<5.& feq  &  tutio 
rcm  ,  &  arquiorem  tanquam  nlio  in  r« 
libidcbiu  faucntcm  dicit  Cucchus  d. 
auth.nouifsima,  rubr.  vtrum  data  cau- 
(j  conditionis  implcnda*  fi  cx  fubdan- 
ctapatcrnaimputcntur.num.i8.  Mo- 
«cntur  ,  quiaiiccccx  fubftantia  patcr- 
naproficifcatur:camcn  lcgitimx  dcdu- 
dioqu2:ipfoiurcfit,&  aiam  abipfo 
qnidcm  dicmortis,pra;ucnit  conditto 
nis  iroplcmcntum  ,quoniam  nonad- 
mittit  aliquam  dilacionis  morjm.pro- 
ptcrca  cum  modo  dctrada  cft  ,  faltetn 
quoad  iuriscfTcdui,(icccpo(lca  dctur, 
non  cft  amplius  dc  imputationc  agcn- 
dum,ncca  potcftatc  alicna  pcndcrc  x- 
quum  cft,&  h.TC  fcntcntia  mihi  vcrior 
vidctur,ncc  nwuct  quod  cotrari^  par- 
tis  aflcTtorcsobijciunifilium  cflc  fiti» 
ccrtum  aim  vcl  pcrccptnrus  hoc  fit, 
vcl  li«rc$  futHrns  co  non  implcntc, 
maximcfi  haercdi  adic^ta  fit  illa  con- 
c({cio,<^uia  pocclt  c4Vc  quod  plurcs  non 
vnus  harrcs  (ic  infticutus,itaqnc  no  im 
plcntts  portio  cohatrcdibiis  quoquc  a«c 
Crcfcft ,  ncc  ad  filium  folum  pcvucr»- 
Hfra  cft,&"  p<^flct  minor  cflc  pars  hjrc- 
drtairj,quam  potcio  pro  lcgitima,  ita- 
<^ic  ratio  non  eft  gcncralis,ncc  vwAc^ 
qicaqrwJlutivfacit. 

Xc    4  Quz- 


inJlias,nu. ;  i.ff.  de  lcgat.i.  Bolognct. 
d.l.in  cjuartam,nu.^  16.  Ruin.  nu.  27. 
hau  fniam  dicutvcriorcMod.Pari.ad- 
dit.ad  Alcx.conf.S.Iib.  5.  Fcr.  Vafq.d. 
f.jo.nu.2  3y.&  vcrisfimadicitCorraC 
d.l.filiu  qucm,n.94.Qu^ia  in  co  acqui- 
rcndo  magna  cft  patris  potcftas ,  cum 
posfitpoftcaalicnarc  cumDominico 
fcnfu,idcoq;  filij  dicuntur  habcrca  pa 
trcqui  non  aufcrcndo  vidcturconcc- 
dcrc,vndc  ctiam  ficut  alia|cx  contradu 
patris  &  occafionc  patris  cis  acquifita, 
in  Icgitimam  imputarc  dcbcnt. 

Qmnio  XXI L 

Qm£  ex  dilpofnione  patris  inter  yiuos  capiun' 

tuTynon  imputaHiur^nu.i , 
Quidft tesiator  voluit  imputari^nu.  z.& 
Troceduntpr/ediila  in  donatione  •polida,  nu, 

^.etiamft  effet  inxqualitas  inter  fratres^n.  5 . 
Quidin  donatione  inualida.nu.6. 
Quidfipater  donauitcavfa  emancipata.nu.7, 
Quidfiprcpterriierita,nu.S.p.  cr  10. 
Qt4d  ft  donatio  fuit  iurata^nu.  1 1 . 
Donatio  -palida  non  imputatur  &  qu4mdo,nu, 

1  "D  Egubrccft^quodqu^cxdifpofitio 
-^^nc  patris  intcr  viuos  capiuntur,  in 
lcgitimam  non  imputantur.tcx.I.fi  qfi 
&d.Auth.iiouis(ima,  C.  dcinof.  tcft. 
Quod  quidcm proccdit  in  dubio :  Se- 

2  cus  vcro  i\  tcftator  cxprcsfim  voluit 
quoddcbcTcnt  imputari  quia  tunc  da- 
ta  intcr  viuos  ct  vcl  donata  imputatur 
indiftinftc.tcx.I.fi  qn,^.gcncralitcr,C. 
dcinortcft.&  hanc  fiiiam  tanqnam  in 
dubitatam  fcquuntur  omncs  Dodt.  vt 
teftatur  Picus  d.l.in  quartam.nu.  1 87. 
Fcrnand.Vafqui.de  fiicccfcrcat.^. 30. 
jnu.a  j8.&  firmamacinconcunam  pro 
pofitioncm  appcUat  Anto.  Cucchus  d. 
Auth. nouisfima,rubr.  Data  intcr  vi- 
uos  Aoainiputari^uu«2Q. 
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3    Hoc  tamcn  ita  dcmum  locu  habct ,  fi 
ipfodonationis  temporc  tcftatorhoc 
cxprcsfit,vt  in  Icgitimam  imputarctur, 
vcl  fi  poftca  ctiam  cxprcsfi t, quado  do 
natio  .ib  initio  non  valcbat,  fcd  mort« 
confirmabatur ,  quia  talis  donatio ha- 
bctvim  rclidi ,  vndcvfqucad  morteni 
potcft  rcuocari  &  dcclarari,  ifta  cft  vc^ 
ra&communisopinio,vt  tcftaturRip. 
d.I.in  quartamjn11.142.cum  fcq.Fcrn. 
Vafqui.d.$.3o.nu.2  5iJ. 

4  Itcm  fcias  prididtam  conclufio- 
ncm  proccdcrc  in  donationcapatrefa 
^  filio  fimplicitcr,  quartamcn  ab  ini- 
tio  valuit,ncc  indigct  vt  moric  confir- 
mctur,ea  cnim  non  imputatur  in  Icgiti 
mamjnifi  apatrcdidum  lir.tcx.d.^.  & 
gcncralitcr ,  &ifta  conclufio  tcnctur 
communitcr ,  vt  tcftatur  Picusd.I.  in 
quartam,nu.  i  S^.vcrf  fcptima  conclu- 
fio  crt.Rip.num.  i^j.cum  fcq.&  num. 
i<>o.&  fcq.Ruin.num.i8.&  num.zj. 
Communcm  dicit  quoquc  Corraf.  d.I. 
filium  qucm,num.io6.cum  fcq.Dida. 
Couar.c,  Rainaldus.^.2.num.6.  Fcrn. 
Vafq.d.^.?o.num.25^. 

5  Quinimo  procedit,ctiamfi  intcrfra- 
trcs  cmcrgcrct  ina:qu.nlitas,tn  non  cf- 
fct  imputanda  talis  donatio.  ita  tcnct 
glof  1.&  libcrijC.dccolIat.quam  coiicr 
icquuntur  Dod.  vttcftatur  ibi  laf.  & 
Cornc.Rip.d.l.inquartam,  nuni.  1  50. 

6  Quod  fi  donario  non  v.iluit  ab  initio, 
fcd  mortc  confirmctur,habct  vim  lcga 
ti,&  idco  in  portioncm  Icgiiima:  impu 
tatur.ita  tcnct  Barr.d.I.in  quarta,cftq; 
cois  &  vcra  opinio ,  vt  omncs  fiipradi- 
6i  tcrtantur,Dcc.I.ilIud,nu.  8.C.dc  col 
lat.Soc.uin.d.l.inquartam,num.  150. 
Rip.nu.i44.Fcrn.Vafqui.d.^.  jo.nu. 
26i.Iicct  ipfccontrariam  magis  com- 
raunitcr  tcncriputct,iamcn  dccipitur, 
abhac  igiturnon  rcccdas.  Communc 
Alex.  1.  illamjC.dccollat  Ruin.d.l.  in 
quartam,  niwn.4^. 

7  £x  quo  infcrtur,  quod  fi  patcr  do- 
luret  0io  uufa  cmancipationis ,  quo- 

mAia 
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tjiiam  faHs  donatk)  vnhdi  cfl,fi!iiis  non 
ifti^iiiabir  in  lcgitimam.ita  tcn«  Bart* 
^A.tn  qnartam.nu.  !d.  &  ibi  dicit  hftfHf 
yfTccocm  opi.Picu^nti.lS^.&fct]  rcf.' 
f^ptima  concIiiflo.Rip.nif.  1 8  j .  Ruiit# 
ifn.2^.  Fcrn.  Vafti.d.f  .^o.nit.  ij^Be 
^iMmuisiprc  dicnt,c]uoci  Prcus  d.  loca 
'CUntr.Triam  paricm  cocm  .ifTcrat ,  cgo 
f#id  no  rcpcrio,<]ui3  cft  rjmplex  dona 
tio^no  obcaufam.lntclli^ctii  hoc  nill 
:patcr  cxprcflc  dixcrit  tn  dationcj^ 
qndd  profMa  portionchabeat,cjnia  tuc 
irtlp^utabitur.iri  docct  Bar.d.i.in  cjuar- 
tini,&  fecjuuntur  commnrwtcr  Doft. 
ri  fKcrur  Soc.  iun.  ibi  nu.  Alcjt. 
^ohf!  142.  voI.2.nu.2  2. 

8  Infcrtirr  fccundo^cjuod  fi  donatio  fa 
ftafit  rihoinpotcft.itc|)p  mcrita  prar- 
x^dentia,ca  donatio  inrpntanda  non  c. 
ira!  tcnct  Bart.d.I.in  qnarMm,  &  hac  di 
dt  cflc  cocm  opi.Picirs  nu.  60.  Ruin. 
itu.z  I  8.  Fcrn.  Vaftj.d.^.^o.  num. 
jyjJ.Qnia  talis  donarioftatim  ralct,  & 
htcrum  dicituraduentitium,  fiquidcm 
rtf  proprijs  opcris  acquircrc  vidctur. 
itatcnctglo.&  omncs  Auth.  vndcfi  pa 
rtns.  C.  dcinoffic.  tcftam,  vt  tcftatur 
Ptftr.a  Ducn.Rcg.22  z.hmit.T. 

•9  Qtiod  tamcn  rntclligitur  dummo- 
tJoprobcntur  bcncmcrita,  ncc  fufficit 
•patris  confcsfio,  ncGat  fraus  rcliquis 
libcris.  ita  tcnct  glof.l.  fi  donationc, 
sC.dc  collat.  &  communitcr fcquuntur 
Dbft.vttcftatur  omncs  fiipraallcgati. 

10  Ircmintdltgc,  quando  bcncmc  ita 
rbi  ckinatar  rcfpondcrcnt,  itacft  glofl 
not.&  communircr  approbata  d.l.fido 
nationc,Vcrb.poltulas,vt  tcftatur  Pctr. 
a-Ducn.d.rcg. 

1 1  Itifcr:artchid,quod  fi  donatio  futt 
iOrata  filius  non  iniputabtt  in  lcgiti- 
miftn  ,  nifi.di^ftum  fit  cxprcsfim  i  pa- 
.trc  rcmporc  donationis ,  quoniarh  iu- 
nmcnrjm confirmat  douatiortcm  in- 
tcrp  itrcm&:  filium.hanc  dicitcommu 
nctn  clTiDjdl.frntcntiam  Picus  d.I.in 
i^iVarramj  nn.  1  Sy.jBd  ibi  magis coeth 


rficit  Sot.iumnu.l2d.AIcx.cortr3.ntf, 
l.vol.i.  Anton.  Cucchus  d.fiibr.  duta 
inict  rindSjrtu.^T .  Cfailet.  <r6hf.  r ^6, 
mui.VAy»  i.  Bc  quod ab in+tiovalctfec5 
rfum  cocm  opi.tc-ft^ttrr  t)ec.conf.  116» 
nu.2.Noniu$conf49-nif.  14. 

II  Scias  tamcn.qucW  fi  donatioqu^ib 
initio  raluit,  afccndat  ad  legitimac  funl 
mam,  tnnc  in  Icgttim.im  iuiputabftt!r< 
ita  tcnct  Bart-I.t.^.  fi  pareas,  ft.  fi  apa-» 
fent.quisfttrfi'.  ttiatVttmif.  iid  htncdicie 
cffc  commoncmcipinionem  Rip.  (I.t# 
in  quartam,rttim.T46.Imo.I.£um  qu<>» 
^.fi.ff.adl.falcid.Bcrtrand.  confil.  81. 
&  82.V0I.  t.Fcrrtand.  Vafqu!.d.'$.  50. 
nu.2  54.quitamcn  contrarium  tcnct : 
Ratio  cft,qiiod  p.Ttcr  qoac  filio  dcdir,vi 
dcatur  co  modo  idco  rcmpcrafrc  quod 
dc  in1fp^Htiortec6s;rrarft. 

I J    Itcm  fcias  quod  prsrftta  decl.tratiOj 
fimplicem  donaticincmfilio  fa<ftam  *b 
initio  v.Tlidam  non  tmputari ,  pfoccdit 
quando  titulus  donationis  cxpresfinl 
patct,  fircus  fi  aliquonim  btjnorum  tra 
dttfo  fiThpiicitcr  fiat  i  patrc  abfqiiedo 
nationis  titulo,qui.t  bona  fic  tradift 
imputantur  in  Icgitima.  ita  tcnct  Bart, 
d.^.fi  parcns,&  eft  communis  opirtio, 
vt  tcft.-.turCorraf  d.l.filium  qucm,nu, 
lOp.Fcrnand.Vafqui.d.^.jo.nu.  255. 
Qu^>fm  tamcn  qntdam  intcHigcndanl 
dicunt,quando  di^ta  bona  limplicifcf 
dati.Icgitimxfammam  cxplcant,fccut 
fi  vcl  cxccdnnt,  Vcl  minoris  afftimatio* 
nis  cflrcnt,quafi  tunc  donatio  cftct  prfc 
fiimcnda,  &  hanc  tutiorem  dicitCuc- 
chus  Auth.nouisfima,d.  rubr.  data  in- 
fcrviuos,nu.2  5.Scd  Bart.  qucm  com- 
munitcr  (cquuiitur  hoc  non  dicit,  fed 
indiftinfh;  loqtiitur. 
14    Dcdaratur  etiam  prarfata  reguia 
qtiaraflcrit  in  vita  donata  non  impu- 
tari,vtproced3tin  fimplici  donationc, 
ftcus  cft  in  donationc  ob  caufim  ,  ilU 
cnim  inlcgitimam  fifio  debctimputa- 
ri.  ita  tcnet  Bart,  d.  I.  in  qnartarii ,  n4- 
incr.jo..&  clttomtiiiN^s  opini6,tt  te* 

ftatur 
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ftaturi*icusibi  ntt.60.  in  fin.  Corrar. 
4).l.fUium<}ucm^  num.  i  if.Rip.cLi.in 
f^uanamtnu.i^^S.Ruin.au.tf  .V«^ui. 
^.$.50.Du.2^o.&  quod Bir,Do<^. ocs 
iccjuuoturdicic  Pctr.  a  Duco.  d.  Rog. 
a  ^  i.in  princip.  cx  (^nibus  ad  pluriua\ 
<]urflionum  dcciiioncm  pcrucniripo 
tcfl^dc  quibus  orditic  &  rcriatim^vt  ca 
commodius  cxpiiccntur^  diccinii5. 

Qu^io  XXilL 

^  4os  datafilU  fitm^tndajnuA, 
Uuid  dt  tocdfbusym,  x . 
Qmdindonauonipropur  nuptiaf,  wv.j» 
a^iid  m  €0  tfuod  pjcttr  filuc  monaflcnttm  ifigK 

f^iktftpmtvfo0ta  in  tefiantnto  mte^am  re 

iiqntt  le%iti*rMm^M.  5 . 
^  nepotHfits  impHtetur  dos  nn^s,nu»6.£- 

fimgHuntur  iajus^nu.  "].&  fiq. 

QVctroitac);  ,an  dos  data  filiae  ro- 
niat  imputanda  in  lcgitimam^ 
ll.cfp.-<^i6d  riC.tcx.Kquoniam  nouclla, 
O.dc  inof.tcft.ita  tcnct  Bar.d  J.  in  cjuar 
«tam ,  &  cft  vcra  &  cois  opi.  vt  tcftatur 
ibi^riciw  nu.jSi.vcr.cjuintaconclufio 
•Bologn.  diccns  cam  non  habcrc  diffi- 
■cultatem  nu. jfoo.Gorr.if.d.  Ltiiiu  quc, 
•«u.i28.C*f4mi!:bcrcif.d.l.in  cjuartam, 
nu.i^S.Ruiii.nu.i^.i^uidicitciuod  cu 
-Tationc  Bar.tran^cuflt  oes  Fer.  Vafcj.d. 
J.jOinu.xd^.Quia  fitobc*ufam  ncccf 
!ari.tm,  qua  ccntrtur  patcr  filiam  dotarc 
f^inimo  vtdctur  datappftimulu  na- 
turalc  cxobltgattortcad  aUmcntaprc- 
•ftanda ,  praroccupando  lcgitima  ip/am 
&  cauiain  matriinonij,  &  d6«x  mc 
Ta  bbcra!itat(?,&  idco  vidctur  dari  ani- 
tno  compcnfindi  cum  legitima. 

Et  harc  conclulio  proctdit  non  tancu 
in  dote,fcd  etiam  in  iocalibus  vcftib«« 
•I&  omnibus  frfia;  datis  occaliom;  matri- 
noni  j^duamodo  vdbcs  iim  ^KWi^K^ 


&:  non  ad  vfum^juotidianum  DcccjjQi- 
xix^Sc  oiia  cjuar  patcr  alias  daturtis  ncui 
fui^lct  vcrihmilitcr  :  Namquc  fili^  pc- 
tcns  fupplcmcntum  lcgitimar ,  tcnctur 
omnia  <]uac  cx  domo  patcis  fccum  tuUt 
impucarc  in  lcgitimam.ita  tcnct  BarJ. 
I.;^  nccCaftrcnlc,num.9. If. dccollat» 
&  quod  liarc  vidccur  communis  opini^ 

d  ici  c  Vaf<qu  i.d  . ;  o .  n  u .  2  ^jd .  cjupd  Opt* 
c]ujU  quocidiaiiuiQ. 
5  Idcmdic  in  donadon^  proptcr  q»-» 
<ptias  filio  fa^  :.NamU)  ifta  quoq,- 
Jcgitimam  imputadaclc.iu^ccncc  iJ^. 
jd.l.in  quartam,&  cft  vcra  ^  communis- 
(cnccntia,vt  tcftacur  ibi  Picus  nu.(8f. 
Rip.nu.  l^^.Corraf.dJ.iiiium  qpcm> 
nu.i  f  5.Vafqui.d.^.|o.  nu.  2<$7.' 

4  Idcm  dic  in  co  quod  pAtcx-  filir  nvQ- 
naftcrium  ingpedicnti  donat  liuc  fii[^ 
alurcponic,namq;imptuatur.lcgiiia||^ 
,ita  tcnct  Bar.<l.l.  i^.fipaccii.>^,fiqiHs 
aparcnt.  &  oc  commmti  opi.rcfoUtt 
Alcx.dl.in  c)uanaai,nu.A4.Kip.nMari. 
1 tcftatur  Vafq.d,$,^o.»uun.i  f  i  • 
Quia  illiidtoco  dotisfiicccdcrc  dtciiur.. 

5  Scd  quxro^quid  fi  patcrpoftoain  .cc- 
ftamcnto,rclic}uiflict  filic  vcl  filio  inie- 
gtam  lcgitimam:  N  umi^uul  ifnpuutur- 
dos  vcl  doiiatio propccr  nupciasin  viw. 
data?  Rcfpond.Pjiul.dcCaftr.  in  l.fi  cw 
<lot  cm  .  1  i  patcr^fl',  folu  t .  ma  tri  mon ,  tc 
nct  quoddos  non  lit  imputaudi  ivx.^ 
Jiai.patrcdata  ,icd  quctd  vltra  dotcii^„ 
&  caqu«:lvibuic;pctfficpc:ti  intc^ra 
gitima  ,quod  compuutio  fit  indu^ 
adcxcludendam  qncrcbm  qu^^  aimctf 
fct,  ccfiarc  dcbcnt  6c  imput:Kioncs. 

Contracium  tamcn  tcnctCald.l.c^uo 
niam  in  prioribus.  C.dc  iuolfic.  to- 
ftam.  quod  imo  dos  imputctur  fitfc 
.fimpliatcr  Jcgitimam  ,  fiuc  intcgram 
•kigitimam  dcindc  patcr  rclinquat,  & 
luncopinioncmicc^uuntur  Do^t.coo^ 
oiuuitcr  ,  VL  icftatur  Bcrcng.ir.  Fer- 
«inul.d. Linquartam,  Art.^.oS.  pa^ 
■tcxt.  i.  I .  $.  nn.  C.  dc  coltat.  dot.  & 
i^uod  lucc  opiiiio  Bakii  ccnci  ccur 
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pra<ftica  dicit  Picus  ibi  nu.i  S^.Anton. 
Cucchus  d.Auih.nouisfima^Rubr.  da- 
ta  intcr  viuos,nu.4i.qui  tn  incontra- 
riainpartc  pronior  cft.Soc  iun.n.  1J4, 
verf.ifta  conclufio.ipfc  tn  Fcrn.diftin- 
gucdo  conciliat  lias opinioncs  vt  prior 
vcra  rit,qn  liarrcs  cft  cxtrancus  ,  poftc- 
rior  qn  agcrctur  contra  !ia:rcdcm  qui 
dclibcris  litj&rubditfcita  iudicatu- 
rum  quae  fcntcntia  fapit  arauitatcm. 

Qu^ro  itcm,ponc  patcr  dcdit  dotcin 
filiar,  mortua  cft  (ilia  relidis  (ili js  qui 
funt  ncpotcs  ipfius  patri]:,  dcindc  mor 
tuuspatcr  auus  ncpotum  matcrnus,ip 
fis  ncpotibus  in  aliqua  rc  inftitutis ,  a- 
li js  fortccx  iilio  ncpotibus  hzrcdibus 
vniucrfilibus  inftitutis  ,numquidte- 
ncsntur  computarc  dotcm  datam  ma- 
tri dcfunftac  pcrauum  matcrnum,(I 
agatad  fupplcmcntum?  Rcfp.Qiiaeftio 
cft  ardua,  in  qua  tantacxtat  Dod.  con 
trarictas,vt  modcrni  vixaudcantpcdc 
figcrc:Affirmatiuam  parta  tcnct  Bart. 
d.l.in  quartam,qucm  ftquuntur  Do&. 
communitcf  vttcftatur  Picus  nu.  582. 
Vcriorcm  &:  rcccptiorem  dicit  ibi  Bc- 
rengar.Fcrn.art.  j.nu.  1  o  i  .Alcx.d.l.  iU 
Iam,C.de  coIlat.&  conf  2  4.  vi(is  dubijs 
vol. I .conf  loj .V0I.4. Alciat.trad.  prac 
fump.rcg.  I  .pra-fiimp.  i  j.in  ii.Barb.c6 
fil.  40.  illud  aflcram  ,  magis  commu- 
ncm  aflcritSocin.  iun.  confil.dy.  nu. 
60.V0I.  2.  Tobias  Nonius  coniil.^p. 
nu. I  .&  dicit  Rapha.  Cuma.conill. i  o. 
quod  licct  opinio  Bart.fit  arqua  :  ta- 
mcn  maiorcs  aiithoritatcs  funt  pro 
opinionc  Baldi.  Raiio  cft  ,  quiaquic- 
qiiid  confcquitur  ncpos  ab  auo  cx  fub- 
{rantia&  bonis  cius ,  in  lcgiiimam  im 
putarc  dcbct  quod  hiccft;Namq;mor 
tua  filia  dos  profcftitia  rcucrtitur  ad 
patrcm  ctiam  cxillcntibus  libcris  fo- 
cundum  communcm,dcquadixiin  §. 
dos,&ita  habcnt  abauo  :imoattcnta 
.confuctudinc qujclibcris dotcm  aitri- 
buit  uicm  cil  ,  quiacaaufcrt  auo,& 
dat  ncpotibus;igitur  dicuntur  habcrc 


non  cxpcrfona  matris ,  fcd  ab  auo* 

Contrariam  vcro  partcm  ,  quodne 
potcsnon  tcncantur  computarcin  le- 
gitimam,tenct  Bai.d.i.  illam,  nu.7.  C« 
dc  collat.qui  rcfcrt  lacob.dcBcluif.  di- 
ccns  nullam  fupcr  hoc  ciTe  dubitatipac 
&  hanc  dicit  vidcri  veriorcm  Tobias 
Nonius  d.conf.^p.nu.i  i.ipfc  tnBald. 
diftindionis  f(^'dcrc  conciliarcopinio- 
ncs  nititur  ,  vt  prior  opinio  ^ccdat  qii 
ncpos  cnm  patruis,  velauunculis  fuccc 
dit,poftcrior  Qii  partbus  in  gradu,alijs 
fcilicct  ncpotibus.hanc  diftindioncm 
fcquiturImol.d.l.inquartam,tanquam 
rationabilcm.hanc  dicit  cocm  opi.Mo 
dcrnorum  Bcnc.dc  Plumbino  in  quo- 
damconf.vtallcgat  cum  Cor.conf.po, 
nu.i.vol.2.&  dicit  idcm  Corn.in  cam 
concurrcrc  vtiiufq;  partis  fautorcs,  & 
ab  ca  in  dcciiiuis  non  ciTc  rcccdcndum 
Rip.d.l.in  quartam,nu.* 1 98.  vbi  dicit 
Do(fl.admittcrc  hanc  diftinftionc,  qii 
ncpotcs  dotcm  confcquuntur  virtutc 
confuctudinis,  non  aut  vt  hxrcdcs  ma 
tris,quia  hoc  cafu  intcr  Do£t.  nulla  cft: 
difcordia,iccundum  Paul.dc  Caftr.d.1. 
illam  Quid  diccndumin  hoc  arduo  8c 
diflictli  paiTu?Rcpcrio  quod  Doc.  non 
in  omnibus  cailbus  fint  difcordcs;  Vn 
dc  pro  crucnda  vtiitatc  in  hoc  quoti- 
diano  articulo  plurcs  cafus  conlidcro. 

7  Primus  ciCus  cft ,  quando  patcr  de- 
dit  dotcm  flUx  cmancipata:,ncc  vlla  ac 
ccslit  ftipulatio,  &  tunc  non  fit  impu- 
tatio,quia  tunc  non  ab  auo  ,  fcd  matre 
cius  vthzrcdcs  habcnt,  co  quod  ius  il- 
lud  totum  matri  qu«rritur  ,  &  ad  patre 
non  rcucrtiiur, vndc habcnt  ncpotes 
&harrcdcsmatris.ita  tcnct  Bart.&  ocs 
t.itcntur  vt  ait  Picus  d.l.  in  quartam,n. 
22(5.in9.q.Bar.&  nu.  254. 

8  Sccundus  cafus  cft  ,  quando  pater 
dcdjtdotcm  fiharin  potcftate, poftca 
cam  cmancipauit  abfquc  rcfcruationc 
dotis,  &  tunc  idcm  ,  quia  totum  ius  in 
pcrfonam  filix  videtur  coniblidacum  ^ 
&  his  duobus  cafibus  &  /cq.dicit  com- 

munitcr 
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munitcr  omnesDo<5t.  concordarc  So- 
cin.iun.d.l.nu.i^o.&quod  ita  fcntiuc 
fcrcomncs  tcftacurPicusd.  1.  in  quar- 
tamjy.q.Bar.j.limit.n.ij^.  <]ui  fubdit 
Guod  tn  pradica  non  reccdcrccur  ab 
iilis  iimitationibus. 

Tcrtiuscafus  cft,  cjii  patcr  dcdit  dotc 
pro  filia  in  potcftatc,  &  flipulatus  cam 
in  omncm  cafum  rcddi  Hliz^&fimili- 
tcr  non  fict  imputatio,quia  patcr  dici- 
.  tur  donaflc  filia?,  &  omnc  ius  filix  c]uz 
ritur.ita  tcnct  Bar.l.polt  dotcm,q.5.ft. 
fol.matrim.  &  hac  dicic  cHc  cocm  opi. 
Alcx.conf.aj.vol.^.Dcc.d.I.iliamjCol. 
fi,C.dccoHat.TobiasNon.d.conf.45). 
HU.^.Soc.iun.d.I.in  c^uartam^nu.  1 40. 
qui  fubditab  his  non  cncrcccdcndum 
in  praftica ,  &  Picus  ^.q.Bar.nu.  2  id. 

0  Idcm  cll  fi  patcr  (lipuLius  cft  rcddi 
invnumcafiim  ,  fcilicct  fi  (inc  libcris 
dcccflcrit  filia.  Namq;  co  cafu  quo  cx- 
tancltbcridicctur  fili£  donairc.  itatc 
nct  Bar.d.l.pofl  dotcm^q  4.&  fequun 
tur  commuiiitcr  Dott. vc  tcllatur  Soc. 
iun.d.l  in  cjuartam,  num.  140.  Cornc. 
conf.  r  yo.nu.^.  lib.  z.  &  quod  ita  cum 
Bart.  magis  communitcr  tranfcunc  Do 
dorcsiciUtur  Alcxan.d.l.iIlam,Ruin. 
4.1.in  quartam^nuin.  5  S.Communiorc 
&  vcriorcm  aflcritPicus  in  p.cj.  Bart. 
nu.2  hanccflccommunem  Doc. 
fcntcntiam  in  prardidtis  duobus  cafi- 
bus  aflcTut  Alcx.conf.2^.  n.4.Modcr. 
Parif.addit-  ad  Alcx.  conf.  24.  lit.  A. 
&fubditin  hac  Bald.&  vtriufq;parcis 
fc&atorcs  conucnirc  ,  licct  ipfc  cam 
non  probct. 

1  Et  nota  quod  prardif^a  procedunt  ^ 
ctiamli  patcrdando  dotcm  filix  fti- 
pulatus  fuit  dotcm  illam  reflitui  filiac 
ctiam  abfcncc  fiha  :  Namquc  ci  ni- 
hilominus  ius  in  dote  acquiritur ,  & 
poicflpatcr  filia;  abfcnci  liipulari.  ita 
tenct  Salicct  d.l.ficum  dotcm  ^  iii 
priucip.  S.  folut.  matrimon.  &  ita 
communiter  tcnctur,  vcait  Dccius  d. 
LUlam  :  Tobia&Noniusd.  coulU,  4^. 


nu.  5  ,&fcq.&  fubdunt  diftd  Bar.c5tra 
rium  tcncntisinl.  fi  conflantc,q.5.i. 
q.princip.ff.folut  mairim.  rcprobatu. 

12  Quartus  cafus  cft,quando  patcr  da 
do  dotc  fiUa:  fuar,  ftipulacu.s  cft  fibijpfi 
in  omncm  cafuin  &  cucnium  rcddi  do 
tcni ,  &  tunc  no  cft  dubinm  fi  ncpoics 
dotcm  lubcant,  qtiin  imputarc  tcncan 
tur.hunc  cafjm  clfccxtracontroucrfia 
dicit  Socin.  iun.d.  1.  in  qiiartam,  num. 
1 4 1  .Qood  propric  dc  fubftantia  aui  fit 
&ad  cum  rcdircdcbuiflct. 

13  Qujntus  cafus  cft,  fi  patcrdans  do- 
tem  filif  fu^jcam  foluco  matrimonio  fti 
pulatus  cfthbcnsfiuc  ncpotibus  fuis 
rcftitui  j  &  tunc  idcm  eft,  quia  habcnt 
ab  auo,&  cx  cius  prouilionc,  &  dc  pla- 
no  hoc  proccdcrc  fiimat  Socin.  iun.cf. 
l.in  quartam  ,  numcro  1 4 1 .  &  pro  in« 
dubicato  hunc  cafum  ponitCorn.  d. 
conf.^o.numc^. 

14  Scxtus  cafus  cftj  quando  patcrfi- 
li2  in  potcftatc  dat  dotcm  &  nihil  fti- 
pulatur,  vcl  ftipulatur*fimpliciccr  do 
tcm  rcddi ,  &  tuiicattcnta  iuris  difpo- 
fitionc  quodos  rcucrtirurad  patrem, 
indubitantcr  vcra  cft  opinio  Bart.  de 
quafupra  quodimputctur.  &  hacc  cft 
communis,ncc  aliquis  fcntit  contrariu 
vtfatctur  Picus  d.l.  in  quartam,nuni. 
2  2  2  .in  fin.in  p.q.Bar.idem  omncs  fu- 
praallcgati  dicunt.  Qitiacx  quorcUcr 
titurad  patrcni  (ccundum  communcm 
dicitur  in  cius  bonis;  Quodnot.VtHi- 
tas  vcrfatur  in  cafibus,  c^uibus  lila  con 
fuctudo  ccffat. 

15  Sin  vcro  loquamur  attcnta  con- 
fuctudinc,  quod  dos  non  rcucrutur 
adpatrcm  ftantibuslibcris,  ilio  cafn 
proccdit  maximc  dilputatio  Do£io- 
rum,dc  quafupra.Scd  magiscommu- 
niscftopinio  Bart.  quod  imputctur 
in  Icgitunam ,  &  ab  ca  in  iudicando  & 
confiilcndo  rcccdcfldum  non  cflc.quac 
cft  ipfa  vcritas  dicit  Picus  d.l.in  quar- 
tam,in  ^.q.  Bar.nu.  i^i.idcm  firmat 
Sociu.iuiuor  ibi  numcro  242.  vcrf.  ad 

fccun- 


44^    Michaelis  Crasfi  Sententiarum 


ftcundum  rcrpon<iaur.QniaNcpotcs 
iion  capiiint  aotcm  mat^rnamj  vt  lije- 
rcdcs  marris,  ftd  cx  fuhftantia  auit.i,c6 
fuctiido  cnim  auKTt  auo  nonmatri, 
uiadeiurc  ca  moricntc  vcnit  confoli 
anda  in  cum  ,  idco  imposllbilc  eft, 
<{uod  \  hiTcdcs  matris  habcantur,  & 
h<ecflota,quia  funt  c|uotidian2^ 

Qtujlio  XXI III. 

dos  data  ncptt  mputetirt,nH.  \ .  dedaratur 
tjuando  contemplatione  filij  data  efly  nu.  i . 

1  /"^  Varro  dccjusrftiorc  multum  pr.i- 
\^ticabili :  Ponc,  Auus  dcdit  dotc 
proncptc  cx  filio,  moriturauus  ,  filiut 
pctii  fijppicmctum  lcgitimaTj  nunquid 
tcncatur  filius  imputarcdoicm  datam 
filia:  fux  a  patre,  vcl  tanto  minus  acci- 
pcrcdcpartcvcnics  ad  diuifiopcm  cu 
fratribus  quantum  fuit  dos  data  filia? ? 
Rcfpon.  Dnbia  cft  cjuarflio ,  Cyn.  in  I. 
fciiinis,q.  5.dicitcj>  computctur  filio \\\ 
lcgitimam,qma  dos  proccsht  dc  bonis 
aui,&  profccuta  cft  filium .  &  hanc  di- 
cit  vcnorcm  opinioncm  Alci.in  traft. 
prifump.Rcg.  i .  pr«fumpi.  1 7.  num. 
j^.ti  cocm  dicitCrauct.confi.2  19.  An 
to.Cucchus  Auih.nouislima,  Rubr.v- 
trnm  datacaufaconditionis  implcndx 
nu.^  5  .&  cx  cbi  rcfcri  Ant.Gabricl  co, 
concluf  lib.  5.  dc  iurcdot.  concluf  5. 
Contrarium  tcnct  Bald.  Auih.cx  tcilo, 
C.dc collat  cj>  fcilicct  dos  data  ncpti  no 
iniputctur  patri  inlcgitimam.  idcm  tc 
nct  Arct.l.  ijui  ll  alicna,$.intcrdum,ff. 
dcacqui.ha*rcd.&  dicit  hanc  vcriorcm 
Trotius  addi.ad  Ri^^d.l  in  c]uaria,(iib 
n.2o:.&  ncfcirccjnjlitt6ior:Swd  prio 
rcm  vii  magis  cocm  fccjucrc,  quam  ocs 
amplcdi  in  d.l.in  n Mriam  dicnnt  Mo 
dtr.Parif  ad  Alcx.confi.^  i.ht.A.vol.4 

%  Inttlligc  tamcn  hanc  concluficncm 
proccdcrc,  qtiando  conicplationc  filij 
dotaretauus  nc|>tcm,vcl  in  dubio,quo 
cafu  id  pra:famiiur  :  Sccus  fi  ncpiis  c6 
tcmpljt4oncdota(Tctj  vt  quid  filius  fuif 


f.t  diucs  tempore  datat  dotis^quo  cafa 
auus  non  tencturdoiare  ncptcm,  itac^; 
prjcfumiturcontfplationcncpiis  datl 
dos  non  filij:  Sccus  fi  filius  fuit  paupcr 
<]uoniii  tuncauus  cx  c|uotencturdota 
re  ncptcm  proptcr  f\\m  ,  cius  contcm- 
plarionc  dcdillc  intclligitur,  &  dicitur 
non  aducntitia,fcd  dos  profcdtitta.  ita 
tcnct  Alcx.d.l.in  c^uarta,&  fcc^uufitur 
Doc.c6itcr,  vt  firmat  Rip.ibi  nu.  204. 
&prardi6li  omncs  Qujadatum  ab  aao 
ncpotibus ,  quibus  non  crat  obligatus 
aliquid  darc,dicitur  aducntitiu,  &  non 
protcCtitium,vt  cftglof.  coircrappro- 
bata  fccundu  cofdem  .  &  hancfcnten- 
tiam  dicut  vcram  Modcr.Parif.ad  Alc. 
confi.  1 3  S.vcrb.obligabatur,  vol.  j. 

Qtunio  XXV. 

otn filio  in pea^am data  impntcntur.mt. T  .di 
tlaratur  nu.i.C  ftij. 

^  r\  Vatro,an  illud  c^uod  patcr filio  vi 
^^j^ucns  coiiccsfii  in  pcculiu  co  moP 
tuociin  lcgitimam  llt  imputandum  ? 
Rcfpon.c^llc.ira  icnct  Bar.dJ.  in  quar 
ta(n,&  ftquuntur  coircr  Doc.vttcila- 
tur  Alcx.ibi,Picus  n.102.  Soc.tun.nu* 
I  )4.pcr  tcx.  I.  fi  donationc  fccundum 
cocm  intcllc(?him,C.dc  collat.  Vafqu. 
dc  fucccf  crcat.$.  jo  nu.5: .  dixi  fuf  ra 

1  q.  ly.Q^od  proccdit  fiuccxprcfst  liue 
tacitcpatcr  conccsfit,  quia  hmpliciitT 
dcdiHct  no  fada  melioncpi^culij.'^ia 
quandopatcr  fimplicitcr  concfdit^vi- 
dctur  in  pcculium  conccdcrc.ita  tcncl 
Bar.l.  I  ^.li  parcns,ff.fi  aparctib.  quis 

J  fuc.manumi.& cft  c6is  opi.vt  pr^di^i 
tcfhirur.Id  tamcn  rcllringit  Imol.l.cii 
cjuOj^.fi.tf.ad  l.falc.vt  prardi&a  procc^ 
dant,quandopatcr  dcdiricttaniu  qua- 
tum  valct  lcgitima:(ccus  fi  minus.quia 
noo  imputabitur,  &  dicitPicus  d.l.in 
^uarta,  quod  propter  authoriiatc  tcnfi 
iiu>ilblin.itatio  fcniarcturin  pra^^ica 
fcd  Bar.  fnia  coi^  &  rcriorf  indiUidv* 


Liber.§,L 

QuAHio  XXVI. 

effiaitm  emptum  ex  pecuniapatris  impu- 
tetur^nu.  I  .declaratur  nu.  i . 
Qi*id  in  beneficio  eccleftaflico.nu.  ^.ite  in  ex- 
penfispro  confeqHendodoCloratu  ynum.^ 
Qmd  in  falario  aduocandi  emptOjWt.  5 . 

I         Va? ro^numquid  filius  tcncatur  in 
V^^cgitimam  imputarc  ofiiciucm- 
ptum  cx  pccuniapatris^^cfp.tjuod  lic 
ita  tbnct  Bar.l.  i  .$.ncc  Caftrcnfc,(T.  dc 
collat.bonor.&  d.l.in  4U3rtam,8(  hanc 
dicitvcram  &  c6cmopi.Rip.ibid.Pi- 
cus nu.  jo  I .  C^a» conchifio  tn  procc- 
dit,cjn  talcolficium  &  vcndi  potcrat 
&  tranfmitti  ad  ha:rcdcs,vcl  fahcm  vcii 
di  aut  iranfinitti.hxc  cft  cois  opi.vt  tc- 
ftaturVital.Ncmau.trad.  dccollat.q. 
s8.  Sccus  vcro  i\  nce  vcndi  ncc  tranf- 
mitti  p5t:Namq;tuncnon  imputatur 
in  lcgitimam.ita  tcnci  Bir.d.Lin  tjuar- 
tam.&  coiiQ-  Dod.  vt  ijdcm  tcftatur, 
&Vafq.  dckicccf.crcat.^.jo.  nu.  aoj, 
$      Ex  <juo  infcrtur,bcneficiuin  ccclclia 
Aicumvclprarbcndamnon  cflcimpu- 
tandam,qiiia  bcncficinm ncquc  vcn« 
di  ncqueirafmitii  potcft.itaicnct  Bar. 
d.    ncc  Caftrcnfc,&hanc  dicit  cftc 
communcm  opinioncm  Corraf.d  l  fi- 
lium  qucm,C.famil  harrcif.  Rip.d.l.  in 
quariam,num.  i  66.Alcx.nu.2i.&  fcq. 
Fcrnand.Vafq.d     o.nu.i  1  ^.Qu^ia  ta 
lcfaccrdotium  cfficitur  pccuHumCa- 
ftrenfc  vcl  quafi  quod  non  unpuiatur. 
^   Quiiditcmin  cxpcnfisfadisapatrcin 
conkqucndo  dodoratu,  vcl  alijs  hono 
ribusfilioru,  numquid  cruntimputan 
dat  in  corum  lcgitima?Rcfp.guod  non 
iu  tcnct  Bar.d  $.ncc  Caftrcnfe.  hac  di- 
citcflccoem  Corraf.d.l.filium  quc,nu. 
1  lo  C.famil.hcrcifRip.d.l.in  quarta, 
nu.  i6d.Fcrn.Vafq.  dc  fucccf.  progrcf. 
f.^o.n u.  2 1 4.  Qma  dodoratus  cft  di- 
gnitas  qu^-nccvcndincc  tranfmitti  po 
tcft,&  loco  Caftrenfi  pcculij,  quod  no 
imputatur  in  lcgitiinamt 


egttima. 
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5  Infcrtur  qsiod  fi  pafcrf  ua  pccunia  fi  - 
lio  fafariiiaduocadi  qfiutr,  ccflai  impu- 
tatio  itatcnct  Paul.dcCaft.d  $.ncc  Ca 
ftrcnfc,  &  cft  cois  opi.  vt  aflcrit  Fcrii, 
Vafq.  dc fucccf.  crcat.d.J.  50.nu.217c. 

Qiiapo  XXVII. 

Snmptus  sihi  orum  an  impHtentwr, 

QVarro,  quid  in  cxpenfis,fiuc  fum* 
^  ptibus  ilonatis  pcr  patrcm  caufi 
ftudiorum,  numquid  imputcntur  filio 
in  lcgitima?Rcfp. Ang.d.l.in  quarta,te 
nct  talcdonationc  valcrcabfq;confir-r 
mationcmortis,itaq;  no  impuiari  Sed 
m.igis  communcm  vidcri  in  contrariu 
dicit  Alcx.ibi  num.i  1  .in  fin; 

Qudlto  XXVI IL 

%An  khfi  <{uos  pater  emt ,  in  lc^itimam  im-' 
pHtentur^  difiii^uitur an  firnpluiter  traditi 
fMt,pel  donMi.nu.  i  .& tunc  confidtratum 
plmes  cafHs^nH.i.^  feej. 

1  Va:ro,  an  libriquos  patcr  filioC' 
^^-Vi^  mit  vt  liicris  opcram  darct,  i^ 
cius  Ici»itimam  imputcniur  ?  RtfpK>n. 
Prorcfolutioncduo  cafu-s  funt  conli". 
dcrandi.  Primus  cft,  quando  paicr  do.» 
nauit  libros.Sccundus  cafus,quando 
non  donanit,fcd  fimplicitcr  tradidii, 

2  Primo  cafu  itcru  cofidcra  plurcs  ca-. 
fus:Primus  cft,qa  donauit  filio  cmaci- 
pato.&  tuncnoiinpuiatur  filioin  Icgi 
tima.  ita  tcnct  Dod.coiter,  vt  tcftatur 
Vafqui.d  $.^o.nu.  loj.  &  cartcri  infra 
allcgati.QiMa  tuncabinitio  valuit  do» 
natio.ucccgci  moriis  confinnationc, 
confcqiicnicr  non  imputaniur. 

j  Sccundus  cafus  cft  ,  quando  patcr 
donauit  filioin  potcftaic  ,  qui  filiui 
modo  cft  dodor,  liccntiatus  vcl  aduo- 
catus,&  ifto  cafu  non  imputatinlcgt 
timam.ita  tcnct  Bar.d.§.  ncc  Caftrc/e, 
&  cft  communisopinio  vt  tcftatur  A- 
lcx.d.l. fi  donationc,C.dccollat.lafLfi« 
liar,C.  famil.  hcrcif.  Rip.  d.  1.  in  quar-i 
Um^Q  u  .1  ()  S .  N  cmau.  irac.dc  colla.q.  5 . 

Scd 
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Scdqiiidfi  patcrfilio  fcholari  tradi 
dithbros.  qiii  podcain  vita  ipfiusfa- 
^us  cft  doflor  aut  liccntiam,numquid 
imputabit?Rcfp.quod  non*  itadictt  cf 
fec6cmopi.Alex.conf  i^i.circapri- 
mum.vol.  i.Rip.d.l.in  quarta,nu.i68. 
Fcrn.Vafq.d.$.?o.num,  z  i  i  .quia  iurc 
Caftrcfis  pcculi  j  cos  libros  herc  incipit 
Tcrtius  cafus  cft ,  qii  patcr  donauit 
filio  in  facris  conftituto,&  idcm  cft  ac 
Ci  dodoridonaftct.itatcnct  Bar.  d.  §, 
ncc  Caftrcnfc,cuius  dodrinam  comu- 
niicr  approbatam  dicit  Alcx.l.  in  dona 
tionCjC.  dccoUat.  lafl.  filiar,C.  cod. 
Rip.d.l.in  qiiartamjnu.  i  68. 

Quartus  cafus  cft,qnpatcr  cmitli- 
bros  filio  fcholari  &  tradidit ,  qui  ncc 
inpatris  vitadoftor  faftus  cft,  &  tunc 
imputanturin  lcgttima  ,quia  donatio 
ab  initio  non  valuit,fcd  mortctantum 
cofirmaturin  vim  rclifti.itatcnct  Bar. 
§.ncc  Caftrcnfc,&  fcquunturDod.co 
munitcr,vttcftatur  ocslocis  pr^did. 

Sccundo  cafu  princip.i!!  ,qn  fcillcct 
patcr  libros  no  donauit  cxprcifc  ,fcd 
limplicitcr  tradidit,quod  fi  domi  habc 
bat  patcr  vc!  proprio  noininc  cmit,tuc 
no  prarfumitur  donatio,  fcd  libri  in  pc 
culmfilioconccsfi,&  in  legitimam  im 
putatur:Secus  fi  nominc  filij  cflcnt  cm 
pti.itadititcocm  Vafq.d.^.^o.n.xi  j. 

Sin  vcro  libri  non  fint  traditi  filio  in 
vita,  tunc  talis  donatio  non  confirma 
tur,ncc p6t  filius  talcs  libros  tanquam 
prarcipuos  pctcrc.  itatradic  Bar.  d.§. 
nec  Caftrcnfc,  qui  coitcr.ipprobatur  , 
vttcft.intur  DoCUfupra  allcgati  oes. 

■    Qiuflio  XXIX. 

S y  M  M.A\1 M, 
t4n  erjHi  &  annu  filio  data  imputentur, 

QVarro  ,an  cqui  &  armaapatrcfi- 
lio  data  in  lcgitimam  imputcn- 
tUr  ?  Rcfp.  quod  non.  ita  tcnct  glof.  I. 
qux  patcr,ft.  fainil.  hcrcif  &  cft  com- 
munisopinio,  vttcftatur  Rip.d.  1.  in 
quartam,Fcrnand.Vafqui.d.§.  50.  nu. 


115.  Quod  indubitantcr  procedit,f» 
filio  cunti  ad  bcllum  data  cfTcnt',  aUas 
diccndum  cffct  vt  in  pra:ced.qua:ft. 

Qiujlio  XXX. 

S  y  M  M  ^BJ^, 
quod  pattr  dedit  pro  condcjm.itioHefittf, 
imputetur.nM.  i .  &  feq. 
Qmdin eo  q:tod ft^ms pro patrevet  fiater pro 
fiatrefi)luit.nu.j. 

1  Varro,  fi  pater  foluit  cmendam 
V^condcmnaiionc  filij  ,vt  libcrctur 
filius :  An  in  lcgiiimam  ci  imputetur? 
Rcfp.Bar.l.Sticnus,n.i.infi.ff.  dcpcc, 
Icg.diftinguitquod  fi  patcr  voluntaric 
fo!uit,folutanon  funt  imputada,  quo- 
niapatria  potcftatc  du6tus  foluiffcvi* 
dctur.Sin  aut  cx  ncccsfitarc  fortc  quod 
pro  filio  fidciusfit,vcl  pcr  ftatutum  aut 
confuctudine,tunc  imputantur.hac  di 
ftin^Uonc  dicit  coem  Alcx.d.l.  in  quar 
tam,nu.2^.Qnia  in  nccesfitatibus  nc- 
mo  liberalis  cxiftit,  vndc  cu  inuitus  Col 
ucre  coaftus  fit,  donaftc  vidctur. 

Conirarium,quodindiftin6tcimpu 
tari  dcbcat.tcncnt  plcriquc  alij,  &  cam 
dicit  coitcr  tcncri  Fabian.d.autli.nouif 
fima,q.8.nu.  I  p.Fran.Rip.d.l.  in  quar 
tam,  nu.  185.  Pctr.a  Ducn.traft.  rcg. 
rcg.222.nu.4.Fcrn.  Vafq.d.^.jo,  nu. 
121.  Quia  in  hoc  cafu  motus  patcrna 
pictatc  nc  filius  vcxctiir  a  fifco  foluiffc 
crcditurpatcr,&  liccoadus  obcaufam 
fatis  neccnariam,coq;  magis  imputan« 
dum  cftyv^  oinnc5  tcncnt. 

2  Scd  quia  fi  patcr  in  dclif^a  a  filio  per 
pctrataconfcnfit  ,  nuquidimput.ibit? 
Rcfp.quod  non.ita  tcncnt  ocs  co:nmu 
nitcr,vt  tcftatur  Vafq  d.^.?o.nu.2i^. 

J  Quarro  itcm,  quid  in  co  quod  filius 
in  potcftatcvcl  ciiam  cmancipaius  pro 
patris  ,  vcl  hatcr  pro  fratris  condcm- 
nationc  foluit^  Numqiii<l  patri ,  vcl  fra 
tri  in  lcgitimam  imputabitur  ?  Rcfp. 
quod  hc.  hoc  dicit  cflc  dc  mcntc  com- 
munts  optnionis  Fcrnan.Vafq.d.^.  ;o4 
nu.  1 2  4.&  fcq.quia  in  fiho  cft  dcbitum 

antido- 


antIdotalc,&  fratri  non  fubucnirc  tur 
pccft  ,  itaqucob  caufam  turpitudinis 
yitando;  fadum  vidctur. 

Qu^nio  XXV L 

Un  lucrm  tx  pecunia  patm  perceptum  hnpu 

t€tur.nu.  i  .decLiratur.mt.i, 
^anta  portio  filto  a/faibi  debeat.nu.] . 
Qjtidft  fiUuslucraturclam  cum  pecunia  pa- 

tris  negotiaturjiu,  4. 

1  VarrD^Ti  filiuslucraturaim  pccu  4 

niapatris,nu4uid  illudlucrurm 
puttcurfilio  iii  Kgitima  ?Rnd.gl.in  1. 
cu  oportct ,  C.dc  bon.quarlibcr.tcnct 
imputari  talclucrum/]m  profcdittum 
cil,&:  cum  hoc  Doc.  coitcrpcrtrafcut, 
vtdicit  Bar.i  i .^.nccCaftrcnfc^nu 

2  Quod  proccdit,  qn  fincaliqua  filij  in- 
duftria  lucru  c|ua;litum  eft,  \  c  fi  pcncs 
Banchu  dcpolitacft,  fccus  vcro  in  lu- 
cro  induftria  fiIijacquifito,namc|;  tuc 
parsJucri  apudfiliii  mancic  dcbct  tan 
t]uamaducntitium,profcdutn  cn  ope- 
ra  fili /.  ita  tcnct  Bar.d  1. 1  .ncc  Caftrc 
fc.numc.  y.&  cft  coisopin.  vt  tcftatur 
Corraf.d.I.filium  qucm,  C.famil.hcrc. 
Rip.d.l.in  quartam.num.r  57.6:  quod 
Bar.fcquunturDoA.aflcritCorn  cof 
ji  i.vol.^.nu.2..id  fi.&connsS.num. 
y.Fcrnand.Vafq.d.^jo.nu.i 

5  Scd  dubiucft  quataportiofilio  affcri 
bi  dcbcat,naqj  Bar.d.^.ncc  Caft  rcnfc, 
docct  ij>  lucrii  fiifccptu  cx  negociaiio- 
nc,qua  taci t  fi Ii u s  cu  pccu nia  pat ris di  ^ 
midialucriaircribicpccuni;r,  &dimi- 
dia  aflcribitur  opcra;  filij,&  dicit  quod 
harccftcois  confuctudo  ji^cm  firnut 
Paul.dcCaftr.l.Ulud.C.dccoIIat. 

Scd  cois  cft  opinio  iudicis  arbiirio 
rcmittcuu  cc  qui  confidcratainduftria 
filij,&qaaiiutcpccuni«dijudicabit, 
an  dimidia,v(?Itcr:ia,vclquiiru  portio 
pccunix,vc'l  filio  adfcribi  dc4>cat.ita  tc 
nct  BaLd.].cu  oportct,&  l.fi  ^.iiiv- 
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putari,nu.<5.C.dc  inofifi.tcfta.&  cocm 
dicitSoc.c6f92.vol. r.Rip.d.l.in  quar 
ta.nu.  1 5  S.Anton.Cucchus  d.auth.no 
uif$ima,rubr.Data  intcrviuos,nu.48. 
In  dubio  tn  qri  non  apparct,Q7  lucrum 
magis cx  induftria fihjproucnilfct, ^ 
cjc  pccunia ,  iudcx  dimidia  partc  pccu- 
nia:  attribuct  patri,  altcra  filiopcipu* 
attcnto  coi  vfu,  ita  quoqucvoluitBar. 
in  loc.al!cg.& coitcr  rcceptu  tcftantur 
fupraallcg.in  fpccie,Fcrnan,Vafq  d.^, 
jo.num.258.  &hocdcmcntcBart.& 
Doc.tcftat  Corn.d.cof  jii.n.  1.  vol.  j, 
Scias  quoque,cj>  proccdunt  prardida 
ct  quando  filius  clam,cum  pccunia  pa* 
tris  ncgociatus  eft.ita  tenct  Dec.d.f.il. 
lud,  nu.  I o.  &  ita  rcccptum  eflc firmat 
Cucchus  d.rub.nu.4^. 


Qmfiio  XLIL 

oln  le^iiima  tit.  mflitutionis  fit  relinquenda, 
nu.x. 

.Antot.i  legitimaftt  relinqf^endanu.z. 
^nfilius  cui  minits  lcgiti,m  nii^im/i  pater 

prMuitpluspeterr.poJJitad/upplemetum 
agrre.nu.^ . 

^n  infauorem  liberorum  introduGum  fit  re- 

medfum  agendt  aJfi^pplcmcntum.  nu.^. 
^ne  xhxrcdato  filio  detur.  nu.  5 , 

1  f~\  Va:.o,  cjuo  titulo  rclinqucnda  fit 
lcgitima?  Rnd.Quicquid  fue- 
nt  olim  dc  iurc  codicis,  hodic 

rcquiriiur  dc  iurc  nouifsiino,  vt  rclin- 
qurt  filiolcgitimahonorabili  tit.  infti 
tuiionis,vtdixiIatcinfra  ^.tcftamctu. 

2  Scd  nuqiiid  rcquiritur,vttot,i  &  intc 
gralcgitima  filiorclinqu.iiariitulo  in^. 
UituiionislRnd.  Q^pd  olim  quoq;dc 
iurcpandcctaru  dc  ntccfsitatc  id  ficri 
oportcbat ,  alias  fi  filius  fucrat inftitu- 
tus  in  minori  portionc,^  lcgiriina,po- 
tcrattcftmcxpucnari  cjuc;cla  fccundii 
cocmjdcqua  inh-a.f  .tclhn.Dc  iurc  vc- 
r6Codicis,&  noiiilsimo  tlla  iura  cor- 
icctafunt»     fifilius  fit  inftitutiis  ecia 

Ff  la 


4fo  JViichaellse 

in  miiuma  rc,r.-ilcttcflam?nttim,ita  vt 
ncquc  ios  dtccndi  nulliim,ncqucquc- 
cclalocum  habcat ,  fcd  fiiius  h^^^ct  ius 
pcccndi  fupplcmcntMm  codiciionc  cx 
lcgc.tcx.i.oimodo.C.dc  inoffi.  tcftam. 
ibi  tcnci  Bar.^c  cft  frccjucntifsima  om 
Jiiuin  fcntcaua,vt  tcftjtur  Vafcj.dcfuc 
ccf.crcat.$  ^o.niu^p.  &  hodic ita fcr- 
nari  dicii  Paul.dc  Ciftr.l.omnimodo. 
5  luxta  hoc  4uafro,g.d  ll  patcr  rdiquiA 
fct  fiHo  alic]uid  non  fufhcicnsad  lcgiti 
mam,f<.  prohibuifrct  cum  nc  plus  pof- 
fct  pctcrcjvcl  habcrc  in  bonis  fuis,  nu- 
qtiid  nihiiominus  fupplcmcntum  pctc 
repoGii?  Kcfp.Bar.in  conf.  i^/.incip. 
Mathiolus  tcnct  tcftamcntumirritmn 
ficri,c]ucm  fcquuntur  quiiLim  alij.Scd 
contrarium  ipfc  (ibi  contrarius  dcci- 
dit  d  1  omnimodo  ,  cjuod  fulictt  ciuf- 
modi  prolubitionis  claufula  nihil  opc 
rctur,ncc <^u6 ad  impcdicndum  lcgiti 
ri2e  fupplcincntum ,  ncc  <]uo  ad  tcda- 
mcnri  impugnationcm  ,&  omncs  (c- 
<iuuntur,vt  tcflatur  Rodcr.  Suarez  rc- 
pct.l.quoniainprioribus,  in  cuidcnt. 
num.  I  5.  Vcramat<]uccommuucm  ap 
pcllat  Fcrnand  Vafij.dc  fucccf.crcat,  §. 
30.num.7^.&$.  10.num.25  s.hanc  di 
citcommuncm  Rodcr.Snarcz  rcpct.  I. 
(]uoDiani  in  prionbus^ainpl.p.idcm  fir 
mat  Ant  Cucchusci.auth.nouifsima  , 
rub.  lcgftima  nulium  grauamc^  admit 
iit,vcrii.cju.XTi ctiam  potcll.nu.  ?.pcr 
tcjt.^.  cartcrum^auih.  vt  cum  dc  appcll. 
fog.vbi  fubijcit  ctiam  m.i^is  frctjncr»- 
tibus  cakuhs  rcccptum  cflc,  vt  ct  nulla 
fafta  prohibiiione  dc  non  pctcndo 
plus ,  fupplcmcntum  tamen  contra  tc- 
ftatoris  voluntatcm  pcti.vcl  falicprar- 
tcr.C^od  facit  ad  dccifioncm,  an  l.hac 
cdi^h.C.dc  fccund.nttpt.c]ua:  prohi- 
bci  virum  plus  rclinqucrc  vxorl,c]uam 
vni  cx  filijs,incc}ligatur  c]udd  pofsit  vf 
cjucid  lcgitimam  rclinqui.licet  minus 
pcHdtum  iit  vni  filioFum,  nam<]uc  fi  fb» 
lioruin  vni  minus  legitima  rcli<]ucrit 
fimplicitcr^  ncc  prohjBucrit  pKis  pcior 


t^jpottfi  itiaritus  nihr!ominw$ VJtftH 
vf(]itcad  lcgitimatn  rclinqucre,  quialc 
gitima  cx  difpoiitionc  d.l.  fupplctur, 
itaq;  tcfto  rcli6tavidcruV.ita  tcnci  Bal. 
d.l.haccdiftali.nu.o.vcrf.  ita  tn,  Dcc. 
l.-!.C.dcinft.&:  fiibfl.l.fi  num.  i^.dc 
cJift  D  Hadiiani,&.'  <j>ita  frcqucntifsi 
miDodt  opinaiiir  tcllatur  Ant.  Cuc- 
chusd.auth  nouifsima,  cita.  loco,n«, 
4.  Qn  aut  patcr  cxprcftCjphibuit  plus 
pctcrc,minimc  plus  vxori  rclinqui  pof 
fc,<]uain  vni  filioru  dtxidit  Bcrtr.  d.  1. 
hac  cdi<f>jli,«.]u6d  conira  c.vpreflam  vo 
luntatcm  fupplcmcntum  pctitur. 

4  Qtixro  pra:icrca,an  rcmcdium  aj^i  Ji 
ad  luppltmeniu  fit  inirodi.^i  in  fauo 
rclibcroiu,vcl  tcftaroriiVRcfp.tjj  fiip- 
plcmontum  lcgitimar  princip.iliicrn» 
uorc  tcftatoru,vt  fcruccur  vliimi  volik 
tarcs,  (ccundaric  vcro  in  tauor5  legtti- 
mx  fihoru  iniroduifcum  fuit,  ita  proba 
tur  pcr  tcx.d.I  oimodo,&  hxccondu 
fio  non  habct  co4jtradiftorcm,n  tefta. 
lurFcman.  Vafc].d.^.  jo.nu.74. 

5  Quarro,numquid  fupplcmcntum  de- 
tur  filio  cxhz»cd;Ho,puta  fi  patcr  fccil 
tc(lamcntum,&  filio  ingrato  alic|,d  mi 
nus  lcgitima  portionc  rcliC]uit?Rcfp6. 
Q)filiu&c]ui  aliquidacccptr,  fiucfucrit 
inftiiuius,fmc  cxhjTrcdaius,  iiucprjtc 
ritiis,p6t  pctcrc  fupplc-mtntumjnifi  ci 
ingraiitudinis  a  patrc  cxprcfla  ,  &  ab 
ha:ivJibusprobaia,tcx.d  l.omnimodo 
&cftc6is  acvcra  opiino,vt  tcft.irur 
Vaft].d.$. jo.nu.  1 8o.&nu  i34.&  nit, 
I  oi.faciut  c]ua;dixi  infra  ^  tcflamctu. 

QrmJio  XXXI IL 

SFMM^\}  r  M. 
filit:ftd  rtnunctantt  conspetat  fitpplmfH 
ti  pctitio. 

QVarro,numqni4fompctat  hocne 
^  mcdium  agcndiad  fiipplcmcn 
rum  filiat  rcccpto  aliquoin  viiapatris 
rcnunciaotis?  Dic  vt  fupra  q.^ . 

C^ixflio 
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Qtunio  XXX 11 II.        QHxftio  XXXV  11. 


SV  M  M  M. 
%An  parentibus  detur  jifppUmenti  petitio. 

Dlxi  fiipplcmcntum  copctcrc  filijs, 
Qiiafro,nuquiil  ct  fiipplcinau  dc 
turacqiic  parctibus,qu  bus  lcgitima  dc 
bcturPRcfp  tpfic.ita  icnct  gl.il.l  oiiTio 
do,vcif.aliji  quoqucpdr(bnis,5c  cft  vc 
ra  ac  cois  opinio,  vt  tcftaiur  Fcrnand. 
Va fq . d  $ . ^ o.dc  fii cccf.c rcat . n u .8  J . 

Q(u/Jio  XXXV. 

fratribus  diturpetitio  fupplementl, 

QVxro  ircm,  an  ei  fratribus  dctur 
lioc  rcmcdiu  pctcndi  fupplcinc- 
tu,quib-,  lcgittma  dcbctur  turpi  pfona 
in(litutj?Und.  Pau1.dc  Canr.d  l.oimo 
do  4  tinctc|;  traccrctfi  ci  tota  lcgitima 
rc1i<5^a  fit  turpi  pfona  in(liiuta,in  tocu 
pcfsit  cxpugnarc  tcdamcntu,  pcr  tcx. 
i.Panthonius. ff.fi  quis  aparcnic. 

$cd  contrariunijCj»  iino  fupplcmcn- 
tum  pctcrc  dcbcat,uon  qucrclam  intc 
tarc,tcnct  glo.d.l.oimodo,  &;  fcquitur 
Ang  ibi,&:  cft  vcra  &  cois  opin.vt  tc- 
ilatur  Fcrnand.Vafq.d.$.50.nii,S(;.& 
vcriorcm  dicii  Cucchus  auth,  nouifsi- 
ma,d.lo<:o.nu.2!l. 

Qusftw  XXXVI. 

sy  MM^n^ivM. 

filitis  cuipcrtio  retiSla  pojlea  ftit  m  codi- 
t.UiS  adewptjj^ffit  petere. 

QVf  rOjfi  filius  in  minorc  portionc 
inilitutus  ^uit,quam  Icgititna,ra 
qucportiopoflcain  codicillistuitadc 
pta,nuquid  fupplcmcru  pctcrc  pofvii? 
Riid  fic,  qiua  iuilitutio  et  in  rc  ccr- 
ta  trii  fjfta^odicillis  adimi  non  potcft, 
idcoq;  ad  fupplcmcntu  agcrc  licct,  no 
fccus  ac  li  adcmpeio  U€ti  no  fuiiict.ita 
tcnct  Bald  d.auih.oimodo,&  cl^  cois, 
opia.vt  tcftatuc  Vafq.d.fi»3o.nu.ioj. 


SV  M  M^IIIVM. 
^n  fupplementi  remedium  ad  ha-edes  trmf^ 
mittttur. 

QVarro,an  iu$  petcndi  fupplemetu 
lcgitimf  trafmittatur  ad  n^rcdes, 
ita  vt  fi  deccflcrir  antequi  pcterct  fup- 
plcmctu,  cius  hzrcdcs  pctcrcpofsinc? 
Riid.rj)  fic  ita  tcnct  Bal.l.fcimus,C.dc 
inoffi.tcda  &:  eii  cois  opin.vt  tclUtur 
Rui.conf26.nu. 2. &:         16.  vol.;. 
conf.107.nu.  J  z.cod.voi.Eman.a  Co- 
fta  c.fi  patcr,vcrb.  Trcbcllianicx  ^  nu, 
1 1  .Fcrnan.Vafq.de  fucccfcrcat.J.  i  o. 
nu.i54.&:nu.5i2.5cfcq  Ethocpro- 
ccditadco,  vt  tranfmitutur  ctad  ha:rc 
des  cxtrancos,tamctfi  filius  nunquam 
agnoucrit.ita  tcnct  Bal.  auth.prcsbytc 
ros.  nu.  2.C.dc  cpifcfii  clcr.&:  cocm  di 
citopi.Rtiin.d.conf.io^.nu.  iz.Frac; 
Mantic.dc  conic^.vlt.volunt.  lib.y.c. 
7.tit.8.num  lo.Eman.aCofta,  vbifu 
pra.  Quia  fupplemcntum  a  lcgc  induci 
tur  ipfo  iurc,ncc  requiritur,fj>  filius  ip 
fcpctat.ita  tcnct  Bal.d.l.fcimus,&:  di- 
cithanc  eflccocm  opin  Roder.  Suarcz 
rcpct.l.quoniam  in  prioribus,ampliat. 
10.&  vcrioreaccocm  affcrit  Vafq.  vbt 
fupra,&  quainuis  gl.d.l.  fciinus  cotra- 
riu  tcnct,camq;c6cm  ibi  appcUct  laC 
tn  a  prima  opinionc  qua;  vcrior  &  ma 
gis  commuuis  cft,  no  dcbcs  rcccdcrc. 

Qiupo  XXXVIIL 

SVMM^n^J^, 
Legitima  dehetur  pleno  iure  in  ptoprietate  CjP: 

itjitjrMBu.mi.  I . 
Onus  irel  trrauamcn  non  poteji  tegitim£  impo 

nKnu,  3 . 

fidetcGmm-fja  legitimagrauaripo(fu.  nu» 
^  &  nn.:^.^.6.&  7. 
w/fM  /  Uf^it  ir.apuptlUrifer fttbjlituipo/iic.n. S 

yut^aritev poffit  fubilitw.nu.Q. 
Si  minus  lejitana  relsGu  et  fulf  ^ranjmine^n 
/uppietiofiat,& ^auamenretfciaturji*  ifK. 

•    Ff    z  ilnid 
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Quid  fi filius  mflitttatur  fub  condittone  ca/iiali 

•pel  mtxtajCT  in  defc6lum  non  fit  exljoreda- 

tus.nu.  1 1 . 
SHvid  in  poteflatiuajnu.  1 1  j&  feq. 
Quidfi  in^auameny  vel  coditio  apponatur  in 

fatmenj filtj.nu.  i^.declaratur  nu.  15.16. 

17.18. 

Qwd  fi  filiusgrattatus  reflituere  pia  caufd  • 
nu.i9- 

Quid  ft fiiius  in  tefiamento patris confenferit, 
niim.io, 

Quidfi  inHituMur  in  le^irima,  vt  deblttm  in 
quo puter et  obligatus  efltCompenlet. nu.it, 
&fcq, 

Qu:U  ji  dtibium  fit  an  ptouifto  patema  indu- 
catonus^  pel grauamen.nn.  15. 

1  \  TVlgaru  cftjcgitimapoft  morrc  pa 
V  irisplcnouircclcbcn  rcx.nuth.  no 
uifsiina.C.dc  inoHi.tcfl.Idcoc];  ncc  in 
^pricutc  fola,  ncc  folo  vfiifrudtu  ,  fcd 
in  propriciatc  cum  vfutru<^tu  funul  rc 
hnqui  dcbct,vt  dixi  fupra  q.  i  s.  nu.{?. 

X    Scd  quxro,  an  onus  vtl  grauamcn  alt 

2uod  in  kgitnna  p  patrcm  apponi  pof 
t?  Rnd.fj»  non,ahas  fi  rcli^ti  llt  lcgiti 
ma  cugrauaminc,  illud  ipfoiurctolli- 
tur&  rcijcitur,&  valct  ac  fiappofitum 
non  cflct.iia  cft  tcx.l.cjm  m  prioribus, 
C.deinofh.tcft.&  cft  cois  opi.vi  fatc- 
turadd.ad  Bar.conf  1  j.vcrb.kgitima, 
Ant  Gomcz.c  1 1  .nu.i.^.tom.i. 
3    .Scd  g^d  m  fldcicommiflb,niimquid  il 
lud  ci  potcrit  imponi  lcgiiim:^  hlij?Rc 
/pon.rp  no/ed  fi  quod  illi  pater  iinpo 
nat  ilhid  pro  no  adic(5to  h.ibcbitur.  ita 
tcnctglo.d.l  qininprioribus,&:  fccjui- 
tur  l>ar.&  ocs  Do&.ibi,cliq;  cois opi. 
vttcftaturlif  d.auth  nouifsima,num. 
45. & non  tantum c6cm,fcd indittcrc- 
tcr  reccptam  laudat  Rodcr.Suarczd.l. 
quoniam,Iimii  i.fub  num.i  Fcrnan. 
Vafcj.dcfucccf.crcat.  $.io.num.  41  8. 
Qiiia  Hdcicomiflum  onus  cft  ,  cx  c^uo 
p  ilhid  no  fucccditur  pupillo,&  legiti- 
niadcbctur  cx  prouidentia  lcgis,n6tc 
iiatoris^idcoquc  grauari  non  potcft* 


4  Echocprocedit  ct ,  tjp  lota  hxrcdhas 
fit  grauat3,&  hicrcs  inftitutus  fit  h^rcs 
vniucrfalis  fupra  lcgitimam,  &  graua- 
tus,  vt  poft  mortc fua  fi  finclibcris  dc ' 
ccflcrit,  rcftituat  ahcri  ola  bona ,  naq; 
tunc  cjuoquc  rcijcitur  illud  grauamcn 
rcfpcdu  lcgitimae,f-:  kgitima  pcrtinct 
ha:rcdibiis  fuis,  &  fucctftoribus  ct  cx- 
trancis.itatcnct  Old.d  l.quonia,&  cu 
cotranfcunt  cartcri  Doflo.  vt  tcftatur 
Ant.Gomcz.variar.rcfoI.iom.i  .c.  i  r. 
num.2  5  &cft  c6isopinio,vttcftatur 
Soc.conf.  i  99. nu.  j  .vol.  i  .Parif  confi. 
ay.vol.^.Mindofad  Rom.conf  1  85. 
nu.a.vcrb.non  vcniat,Parif  conf  4J. 
nu.^6.Fran.Burfar.conf.92.voI.i  .nu. 
1 1  .faciunt  qua^  dixi  infra  nu.  2  x. 

5  Itcproccdithocipfim^licct"  ontis  fi- 
uc  grauamcn  fidcicommifsi  fit  rcci- 
procum  ,  vt  quia  akcri  fir  fubftitutus, 
vt  dixiinfranu.19. 

6  Dcclara  tn  ifta,vt  locum  habcant,  qii 
fidcicommifliim  rcliftum  cft  ab  ipfb 
filio,fccus  fi  rcliftu  fit  ab  harrcdib.hlij 
dtfun^tiab  intcftato  in  pupillari  arta- 
tc,velapupillaritcrfubftituto,  quonia 
tuc  graitamcn  non  rcijcitur,fcd  manct 
firmu  fidcicommifsii  itatcnctBar.  l.li 
fundumj$.ficuti,pcr  lUii  tcx.  fl-.dc  lcg. 
1.& h.inc  cocm  opin.  nuncupat  Paul. 
dcCaft.lafFcrnan.Bcrcn.d.l.in  quar- 
ta.art  j.n11m.296.E1na.aC0ftac.fi  pa 
tcr,vcrb.lcgauit.nu.  i  .^.Rodvr.  Suarcr 
d.l.cjuoniam.limit.i.Fcrnand.  Vafq  dc 
fucccfcrcat.^.  lo.nu.  ^n.  Namq^;  illud 
onfis  nunq  inccpit  in  vitafihj,fcd  dc-- 
mum  poftq  ipfcmortuus  fuit,vndc  cx 

•  perfona  fiiij  dcduccrc  non  pot,  ncc  cic 
fua ,  qiiia  fibi  non  dcbctnr  lcgitiina  cx 
bonis  tcftatoriSjCj»  atitcm  paicr  vcnic- 
tcsab  intcftato,vcl  lubftitutum  pupil- 
larcm  grauarc  pofsit,dixi  fupra  fidci 
commifluin.  q  6.  In  dubioautcman 
fidcicommiflum  vidcatur  rchdum  a 
filio.vclab  cius  ha:rcdc,dixi  ibid. 
7  Nota  tamcn  ,  quod  iftud  fidcicom- 
miflum  appofiium  fucccdcntibus 

intc*» 
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inteftato  cxplrat  aducnicntcpubcrta- 
tc  ipfius  filij  ,  licct  alias  rcgularitcrfi. 
dcicommifkria  fiibftitutio  durct  poft 
pubcrtatcm.tcx.I.cid^fidcicommiflum, 
ff.dclcgat.i.&ocs  tcnent,vbi  fijpra,vt 
tcftaturRodcr.Suarez  d.Iimit.i.num, 
iS.Ant.Cucchus  auth.nouif$ima,rub. 
lcgitima  nuHum  grauamcadmittit,nu. 
1 5  .Ratio  cft,  cjuia  qn  pubcs  fadus  dc- 
ccfsifrct,co  cafu  non  potuiffctpatcr  in 
ceftatt  fucccfsioncm  fili j  intcrucrterc, 
cumquc  non  vidcanturlcgitimi  harrc- 
dcs  a  patrc  aliquid  acccpiflc,  no  potue 
runt  ctiam  ab  co  oncrari. 
S    Quarro,quid  in  pupillari  fubftitutio- 
nc,numquid  a  Icgitima  filij  rcijcictur? 
Rcfp  (}>non.ita  lenct  d.l.quoniam,  gl. 
&  Bar.l.cx  tribus  C.dcinoffic.tcftam. 
cftquccomunisopinio,  vt  tcftatur  Ro 
dcr  Suarcz  d  l.<|uoniam,Fcrnan.Vafij. 
dc  fucccf.crcat.^.io.nu.^op.Quia  h^c 
fubftitutio  non  onus  fcu  grauamc,  fcd 
potius  commodum ,  &  vtilitatcm  filij 
induccrc  vidciur.Quod  tamcn  no  pro 
ccdit  in  matrc,  licet  cnim  illa  fub  con- 
ditionc,fi  ad  dccimum  ^uartum  annu 
pcrucncritinftituat,  ciquc  fubftitutu 
dcdcrit,fi  fibi  ha:rcs  non  crit.  Tamcn 
hodicillacoo(/itio  rcijcitur.  ita  tcnct 
Bartol.l.fi  matcr.ft.dc  vu1g.&  cft  com 
munisopinio,vt  tcftatur  Vafq.d  ^.lo. 
num.4 1 5.&  fcq  licct  ipfc  contrarium 
aftcrat^Ema.a  Coftad.f  .&  quid  fi  tan- 
tum,pag.20. 
Q    Quid  autcm  in  vulgari,  numquid  ilb 
admittctur  in  lcgitima,an  vtonus  rcij 
cictur?  Rc/p.  Dilfcntiunt  intcrprctcs, 
quibufdam  cxiftimantibus  lcgitim^  fi- 
liorum  imponi  cam  non  poflc .  quam 
fniam  origmalitcr  tcnct  lac.  dcButr. 
I.fi  arrogator.  iF.  dc  adopt.  &  eam  cffc 
cocm  dicit  Soc.l.in  conditionibus  pu- 
pillus,verf  fccundo  conf.cft.ff".dccon- 
dit.&  dcmonftr.Anto.Comcz.variar. 
refol.tom.i.c. ii.nu.i8.  Quiainilli 
includiturconditio  (  fi  volucrit  )  quac 
toUit  fuitatem  cofcqucntcr  tranfmif- 
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fioncm.Ali js  vero  contrarinm  fentien 
tibus,quodprobatPauI.  dcCaftr.  l.fi 
pofthum.$.qu6dvulgo.ff.dclib,&po. 
fthum.  hanc  dicit  veram,  &  cocm  cffc 
opin.Fernand.Vafq.  de  fuccef.creat.f. 
lo.nu.^42 1  .Ncquc  cnim  iftc  filius  im- 
pcditur  tranfmittcre  per  talcm  fubfti- 
tutum,cum  ius  tranfmifsionis  fir  pote 
tius  fubft  itutionc,itaquc  filius  ndlum 
grauamcnjvcl  Izfioncm  patitur. 

10  Quarro ,  quid  fi  filio  relidum  fit  mi- 
nusTcgitima,  &  fub  grauaminc ,  &  ita 
duplcxonus  Icgitimiimpofitii  fit,nu- 
quid  valcbit  rclidu  vt  &  fupplctio  fiat, 
&  onus  rcijciatur?Rcfp.Albcr.d.l.qii, 
putatnonadmitti,  qudd  duo  /pccialia 
concurrant.  Scd  contrarium  tenet  ibi 
Paul.dcCaftr.&  cft  cois  opin.vt  tefta- 

turFcrnan.Vafqu.d.^.io.nume.285. 
Gcorg.Lup.l.<5.tit.8.par.5. 

1 1  Quarro  itcm,quid  fi  filius  inftituatur 
fub  conditionccafuali  vefmixta,  &  in 
dcfcdu  cius  non  fit  cxharredatus,  quo 
cafu  tcftamctum  cft  nullum,vt  dixi  in- 
fraf  tcftamentum,nuquid  caconditio 
pro  rata  lcgitimac  .n  Icgc  fubducatur,  & 
rcputct  filius  purc  inftitutus ,  vt  valcat 
tcftamctii  dixiinfra$.tcftamctu,q.Aa 
fub  conditionc  filius  poftit  inftitui. 

1 1  Quid  autcm  iii  condiiionc  potcfta- 
tiua,  numquid  dclcgitimarcijcictur? 
Rtfpond.Bart.l.fuus  quoquc.ft.dc  ha:- 
rcd.inftit.tcnct  quod  tuncrcijciturde 
lcgitima  conditio  potcftatiua,quando 
per  cam  filius  inftiiutus  nimis  gra- 
uatur. 

Contrarium  vcro ,  qudd  licet  facilis 
fitconditiopotcftatma  ,  tamcndclc- 
gitima  rcijcitur,tcnct  gloft.I.  fi  patcr. 
C.dcinftit.&  fubftit.  ^t.dc  hacrcd.inft. 
&  I.fuus,cod.titul.hancdicit  cffccom- 
muncm  opinioncm  [mol.d.l.fuus ,  in 
princ.&  l.fin.nu.  1 2.ft.dccondit,  inft. 
Communcm  dicit  Cornc.d.I.fi  patcr  , 
&  quod  d.  gloflas  totus  mundus  fcqul 
tur  dicit  Rodcr.Suarcz  did.  I.  quo- 
niain  in  prioribus^impl.  /.  &  did.gl«i 
F  t    ^  commu- 
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comnuinitcr  anprobatas  dicunt  AlcK. 
JDcc.&Iaf.ci.l.upaccr.Communc  quo 
que  laudat  Ant.  Gomcz.  variar.  rc(bl. 
tom.  T  .c.t  i.nu.zp.Fcrnand.  Vafqu.de 
rucccr.crcat.$.io.nu.2  2  4.&  fcq. 
15  £t  hoc  quidcm  dc  plano  proccdtt  in 
conditioncpotcftatiiia,qu«coTiftit  in 
dando.vcl  limili,  pcr  quam  tn  lcgitima 
Ufdcrctur,vci  ca  minucrctur.Scd  cj.d  li 
inflituatur  in  Icgicima  fub  coditione , 
ftvolucrit,numquid  ca  rcijcicturPRc- 
n>ond.  iic.ita  tcnct  Bal.LoiiTiodo.C. 
octnofh.teftam.&  hanc  opinioncm  ta 
quam  lutiorcm  fcqucndam  dicit  Iinol. 
I.iam  dubitari.H^.dc  h2rred.inft1t.C01n 
munem  dicit  Anton.Gomcz.variar.rc 
iblut.tom.  i.cap.i  i.nu.?o.  vbi  latifsi- 
xne  cxaminat,  dicit  lamcn  in  pundo  iu 
ris  contrariam  vcriorcm.Communcm 
effc  opin.tcftatur  Aiciat.l.  fi  filius.  nu, 
^S.tf.  dcvulgar.  licct  ipic  concrarium 
^bct,Eman.a Cofta  d.c.(i  patcr,  vcrbt 
XrebcIIianicar.Hu.^.FrPnc.Buif.confi. 

z.numc.  lo.volum.  I .  &  cx  commuoi 
refoluit  Roder.Suarcz  d.Lc|ra,Ampl.?, 
JBU.j.Comrauncm  dicit  Fcrnan.Vafq. 
<l>$.io.iiu.2  27.idc]ucvcin  canon  fub 
moucat  cxiftctiam  fui  hjrcdis,ncc  im- 
diat  tranfmirsioncm^qudd  ocs  pro- 
nc.QuamuiscotrariutcneatGuald. 
tit.dcltbcr.inft.  diccns  hanc  cfte  coem 
opin.caut.  i  .fcd  labitur  crrorc. 
14  Scd  quid  ft  grauamcn^  vcl  conditib 
eflcc  appuncain  fauorcm  ipfius  filij,& 
commodum,numquid  rcijcietur?  Rc- 
fpond.  quod  non  ,  imo  valct  &  obfcr- 
lunda  eft.  ita  tcnct  glon.d.I.qiioniam, 
Tcrb.tollatur^  &  cam  approbant  Bald. 
^  fere  omncs,vt  teftaiur  Rodcr.Sua- 
rcz  ibi  limit.  i  .num.i.  hanc  dtcic  magis 
communcm  Alcxa.l.mulicr.ff.ad  Trc- 
t>el.Anton.  Gomcz.  vartarum  rcfoluc. 
Tom.i.cap.i  i.nu.27.magiscommu- 
pem  dicit  Alcxan.l.cum  cx  filio^  if.  dc 
yulg.dum  dictt  l.filius  matrcm  .C.  dc 
uu>tf.tcftam.non  cflccorrcdaro.  Ant. 
C»br.Utuldelcgit.coaclu£  1  .aiun.10. 


&  ita  coiter  tcncri  dicit  Fernan.  Vaf(j, 
inpr^fut.li.  i.dc  nicccrprogrernu.tt» 

jj  Idcoc^uc  licct  exhxrcdatio  filij  fada 
linc iu ib  cau (a vi ticc  patris  tcftamctu ^ 
vt  dixiinfra^  tcftamcntum:  tamc  fi  fic 
bat  ob  vtilitatem,  &  commodum  cx\\t 
rcdati^non  nocct  tcfto.tcxc.i.multi.ff. 
dclibcr.&  pofth.&  hoc  proccdit  ctiam 
hodic^vt  tciict  Bar.&  fcquuntur  Dod. 
coitcr  d.I.cum  filio,  &  rcccpta  eftcopi 
nioncm  rcfcrt  Rodcr  Suarcz  d  I.quo 
niam^limic.  i  .laf.I.filijs  matrcm^  Ema, 
a  Cofta  d.l.Gallus.  §.  &  quid  fi  tatum, 
fF.dcIib.&  pofthum.pag.i  5.&  ii.Fcr 
nan.Vafq.d.prxfat.nu.  I 

I  6  Intcrtur  fccundo,qu6d  licct  patcr  fi- 
lium  non  pofsit  prohibcrc  Icgitimain 
alicnarcpcrpctuo,vieft  coisopinio  te 
IleArclaca. ad  Alcia.trac.de  pra:fuii)p, 
rcg  i  .prarfump.a.nu.  j.cri  pcnnifla  tft 
talis  alicnationis  prohihitiOjfa(flu  in  U 
uorcm  &  commodum  filij,  vt  quod  ad 
certum  tempus  ztatis  darct^  f.cum  ad 
yigcfimumquintu  annum  pcrucncric^ 
Don  pofsicalicnarclegiiimam  fua  ,  cji 
cognouic  iilium  minus  induftriofum  , 
&  malc  rcs  fuas  adminiftrantcm.itatc 
t\ct  Bar.I.cum  ex  filtOj&  hancdicit  ec 
cocm  opin.  Dcc.  conf^^z.numc.-i^. 
Boer.dccif  S^.nu.  5.Ioan.DiIcd.dcar 
tctcftad.tic  dcvarijiccftacor.  pryccpt 
concluf  2.nu..i.Ancon,Cabriel.Rom, 
com.coiicluf  lib.^.tit.  dclcgic.  nu.i  i. 
hancquoq;  dicit  communcm  Albaii. 
in  lucubrat.fuisad  Bar.d.l.quoniam  in 
prioribi4S.nu.4.&  hanc  magis  comiiia 
ncm  vidcri  dicic  Arclac.  d.przfumpc» 
a.inaddit. 

1 7  Infcrtur  tcrtio,  quod  fi  pater  timcn* 
mariti  prodigalicaccm^  fihum  infticuat 
fub  conUitionc  ,  fi  paicr  cum  eman- 
ciparic,  talcm  conditioncm  non  rcmo 
ueri ex  quo  ad  commodum.,  &  fauo- 
rcm  filij  appoiica  eft^  ita  tcnct  gloil.  L 
filijs  matrcni.  C.  de  inofF.tcftam.&  cft 
communis  &  rcccpta  Dod.  fcntcncia ^ 
Tttcft^tur  Rodcr.Suarc«did.l.quo- 

niaiu 
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niam  in  prioribus,limiM.nu.  ^.vbidi 
citmagis  cocm  cfTcopin.  hodleetiam 
pcrd.l.  qmnon  clTecorrcftam.  1.  filijs 
matrcm.Anton.Cabr.Rom.d.concl.  i . 
num.2  0.  Ant.Cucchus  d.auih.nouir$i 
ma,rubr.lcgitima  nuUum  grauamc  ad- 
mittit.nu.  2  ^  .Fcrnan.Vafcju.dc  fucccf. 
crcai.^.io.nu.t^d.  &ab  hocopinionc 
non  rccedas  cjuiccjuid  alij  dixerint.nc- 

3uc.n.d.l.  cjuoniam  j conditioncm  vel 
ilationcm  tollit  in  ipfius  fauorcm  ap 
pofita ,  fcd  tantum  grauamcn,&  oniis. 

18  Infcrtur  quarto ,  c^uod  fi  maicr  infti- 
tuat  filium  fub  hac  conditionc,vcl  mo- 
do,  ncpatri  cjuarraturvfusfruiSus  rcru 
hxrcdirariarum,qua.<  fiiiorcliquit,  ta- 
lis  cbnditio  liucprouifio  non  tollitur 
ct  de lcgitima,  fcd  inio  talis  prohibiiio 
valctin  lcgitimactfiliomancntcin  po 
tcftatc  pairis.ita  icnct  gl.auth.vt  liccat 
marri  &  auiaf ,  &  hanc  fniam  ft'C|uitor , 
&  dicit  coitcr  tcncri  Salyc.  dift.l.  fili js, 
fubditqueita  tenuiffc  noftros  maiorcs 
hanc  quocjuedicit  communem  optn. 
Fcrnan.Vafq.de  fucccf  crcat.$.  i  o.nu. 
4j4.&abcanon  eft  rccedcndum  quic 
quid  dixerit  Bart.d.auth.  cxcipitur,  & 
Rodcr.Suarczd.  limir.  r.qui  dicrt  ita 
fuiflcpronunciatum,  quoniam  illa  pro 
hibitio  non  cft  onus,ftd  cmolumentu, 
&  commodum/ic^uc  prodcft  filio. 

19  Infcrtur  itcm,quod  cum  ex  fidcicom 
mifsi  eucntu  filius  nofsit  fpcrarc  com- 
niodum,quando  cft  rcciprocum  ,  tale 
fidcicommilTum  no  rcijci  dc  lcgitima, 
quc>d  voluit  Azo  in  fumma  dcinotfic. 
tcftamcn.&  plcriquc  fcquiintur/cd  ta 
mcn  communis  opinio  cft  in  contra- 
rium,qu6d  rcijciatur.itatenct  glofl.fi 
pattr  pudlar.  C.dcinoflf.  icftam.&  fe- 
quiturUar.diccns  ita  feraari  dc  confuc 
tudinc,&  hanc  cffcpuram  veritatc  fir- 
mat  \h'\  Bal.  cocm  opin.  afferit  Rodcr. 
SuarcT.d.l.quoniam  in  prioribus,  tm- 
pliat.d.nu.^.ibi  addit  Ant. Gabr.  Ro- 
ma.comm.cond.lib.^.dclcgitima.nu. 
^,cx  quo  cniin  coramodum  eft  inccr- 


tum,no  potcft  dici ^  nifi  qudd  fit  onut 
refpedu  futuri  euentus. 

20  Quxro,quidfifiliusgrauatusfithar* 
reditatcm  reftitucre  pia(caufa*,niiqui<l 
in  legitima  pofs it  grauari  ?  Rcfp.qu6d 
non.ita  confuluit  Alex.conf.  45  .num. 
7.V0I.  I  .&  hoc  vcrifsimum,  &  rcccptif 
fimumdicitEman.aCoftad.cap.n  pa* 
tcr.vcrb.Trcbcllianicar.  nu.y.  Quiain 
lcgitima  mams  filio ,  quam  pia;  caufe 
faucndum  cft. 

2 1  Qu,a;ro  itcm,quid  fi  filius  in  tcfto  pa 
iris  confcnfcrit ,  in  quo  lcgitima  cum 
grauamincci  rclida  eft,  numquid  rci| 
ciatur  grauamen,&  filiusfineco  lcgiti 
mam  confcquatur?  Rcfpo.tf  fic.ita  tc* 
nctGulicI.dcCun.l  fi  qri.$.&  gcncra- 
htcr.Pctr.de  AncU.conf  i  ^  1.  &  coont 
dicit  cfleopin.  ParifGabr.  d.cond.r, 
nu.^.cxmagiscoi  rcfcrt  Roland.a  Vat 
lcconf  itf.nu.ij.vol.  ^.Frao.  Burf.cd 
fil.9».nu.  lo.Cocm  &  vcram  dicit Fcr 
nand.Vafq.de fucccfcrcat.^.  lo.num. 
i54.Anion.Cucchus  d.  auth.nouifsi- 
ma,  rubr.  Lcgitima  nullum  grauamci» 
admittit.nu,  1  a.gcncralis  cnim  appro- 
batio filio  non obcrit ,  ouin fineoncre 
lcgitimam  dcduccrc  pofsit.  Quod  pro 
ctxlit  etiamli  iuramcntum  accclVcrit . 
ita  dicit  coem  opin  Roma  l.j.$.  fi  quis 
ita.tf.dcvcrb.oblig  Scd  contrariumin 
hocvoluit  Dcc.conf.26  &hancc6em 
dicit Rip.conf.(5.nu.  ij.lib.i.  Anton. 
G  ibr.d.concluf.  i  .nu.7.Ant.Cucchus^ 
d.rubr.nu.  13. 

22  Qjarro  itcm,  fi  patcr  inftituat  filiuin 
in  fua  lcgitima,hac  tamcn  lcgc  &  con- 
ditione,vt  cu  lcgitima,  vcl  in  cius  par- 
tcm,  dtbitum  quo  patcr  ci  obligaiu» 
cft  compcufctur,  numquid  illud  onus 
rcijciatur,ita  vl  filiu*  iiucgram  lcgiii- 
mam  coofequatur ,  &  dcbitum  pra-tc- 
reaacoh5credibtisp«tcr«po(sii?  Rnd, 
^fic.itatt  nct  Bal  l.i.C.dciur.dor.  Sc 
hocdicit  apud  fc  fcmpcr  fuiflcindubt 
tatum,ctiamfi  filiusagnoul(ki  iudiciu 
«ktun^i  Rodcr  Suarc?  d  l.quonum^ 

F  f   4  ampl. 
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gmpl.7>  nu.  1.  &  hanc  cflc  cocm  opin. 
afferit  Fcrnand.  Vafqu.dc  fucccf.crcat. 
§.  I  o.num.2  49.ncquc  contrarium  vo- 
luit  Bart.vti  allcgatur  in  l.auod  de  bo- 
nis.^.cum  fidcicomm.ff.  ad  l.falc.  quia 
tantum  dicit^  quod  fi  patcr  iufsit  com- 
pcn(ari,tunc  vidcatur  voluiflc,vt  com- 
pcnfarctur  non  folum  cum  co^  quod 
yltra Icgitimam  rcliquit,fcd  ctiam  cii 
ipfa  lcgitima^an  autcm  idpotucrit  pa- 
tcr  non  apcrit . 
3^  Qiiid  vcrd  fi  filius  fit  inflttutus^non 
in  fbla  lcgitima,fed  ctiam  vltra ,  num- 
quid  quoad  lc^itimam  rcijcictur  gra- 
uamcn  ,  an  vero  cum  grauaminc  tem-f 
poris, vcl conditionis  compcnfabitur 
id  c^uod  habct  vltra Icgitimam  ?  Rcfp. 
quod  imo  dc  lcgitima  reijcitur  graua- 
mcn^in  rcfiduo  vcro  attcnditur.ita  cft 
text.I.  fcimus,di£t.$,cum  autcm.C.dc 
inofK.tcflam.  &pcrillumtcxt.  tencnt 
itaomncs  Dod.vt  dicit  Vafqu.d.^.io. 
nu.x^^.Vndcctiamfi  rclidus  fit  vfuf- 
fru(^usomnium  bonorum^tamcn  pro 
rata  Icgitimx  talis  vfusfrudus  ccflat» 
ita  tcnct  Alc.conf.zS.voI.^.  &  efl  cois 
opiii.vt  teflaturSoc.conf.  loy.num.j, 
voi  fubdit  ita  fuiflc  iudicatum.  volum. 

I.Ant.Gabr.d.cond. i.nu.v  Quini* 
mo  ctiam  fi  patcr inflituat  filiam  in  do 
tc^potcrit  cam  grauarc^vt  l\  dcccdat  fi 
nc  libcris,reftituat  poft  mortc'ra,<|i  ha 
bct  in  dotc  vltralc^itimjm.tcx.I.  Hn.$. 
fidcicommitVum.fl  dc  lcg.  i.  quem  tcx, 
ad  hoc  cxclamant,vi  aflcrit  Rodcr.Sua 
rcz  d.l.quoniam  in  prioribuSjampl.5. 
num.  z.Quiados  imputatur  filixfam. 
in  lcgitimamjvndc  pcrindc  h.ibctur  ac 
ii  in  vltima  voluntatc  rclinqueretur^ 
nequc.n.dos  Coh  pro  cocurrcntc  qua- 
titatc,fcd  quoq,-  in  eo  cj>  eft  vltra  lcgiii 
manij  prorcd^um  eft  cx  ncccfsiutc^no 
autcm  animo  donandi^vnde  datio  do- 
tis  non  cft  perfcda  donatio  cum  cx  ne 
ccfsitateproficifcatur. 

Scd  quid  Ci  dubium  fit ,  an  prouiflo 
f  accraa^YcI  difpofitio  inducac  oaus^fic 


grauamcn  filio  in  legitima^an  vcro  co* 
modum  &  vtilitatem  ,  an  reijcietur  dc 
lcgitima?Rcfp.qu6d  fic  ita  tenct  Bart, 
l.hlijs  matrcm.C.dc  inoffic.tcftamen. 
hanc  dicit  comraunem  opinionc  Paul. 
dc  Caftr.d.I. fi  patcr  puclla:,  &  did.  1, 
quoniam  in  prioribus  ,  Rodcr.  Suarcz 
ibid.ampliat.($.num.S'&  8.  dum  dicit 
omncs  hanc  opi.tcncre,  qui  cocm  pro 
bant  fniam«qu6d  l.fl  pater^C.de  inof^ 
fic.tcftam.hodic  fit  corrcda,  &  coiorc 
firmatcflc opin.  idem  limit. 1 4.  magis 
cocm  Fcrnan.Vafq.de  fucccf  crcat.  §» 
I  o.nu.  1 5  o.faciunt  quz  dixi  infra. 

(Impo  XXXIX. 

Filijs  debetnr  legitintA/me  onerejtanfiliabus 

&  nrpotibys.nu,i, 
Jdem  in  paxentibus.nu.ii 
Idem  in  jratribus.  nu.^. 

HAbcs  concIunoncm,qu6din  Icgi 
tima  filij  onus^vd  grauamen  no 

1  admittitur.Scircdcbcs,  qu6d  hzccon 
dufio  proccdit  tam  in  filijsj  quam  fiiia 
bus  &:  ncpotibus.  hanc  dicit  cflc  cocm 
opin.Fcrnan.Vafq.d.^.  i  o.  num.  221. 
445. &  fcq. 

2  Scd  qua:ro ,  numquid  prardida  con- 
dufio  proccdat  ctiamin  lcgitimapa- 
tris  &  matris?Rtfpon.qu6d  fic.glofn 
cftord.auth.dchxrcd.&falcid.$.fi  vc- 
rOjl.Panthonius.ff.fi  a parcnt.  quis  fit 
manumif  &  ita  tcncnt  coitcr  Doft.  vt 
tcftatur  Ant.Gomcz.variar.rcfol.tom. 
i.cap.i  i.nume.24.Vafqui»  dc  fuccef. 
crcat.$.io.nu.265. 

j  Quid  autem  in  fratribus  turpi  pcr- 
fona  inftitutis?  Rcfpond.  qu6dlimi- 
liter  onus  lceitima:  impofitum  rcijci- 
tur.ita  tcnct  d.glo.^.fi  ver6,  &  eft  com 
munisopiniOjVcfatcturV^q*  d.^.xo. 
nu,2^8» 

Quxftia 
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s  y  M  M  u  \  i 

'  l4n  ^fpt^ttio  l.tjuomanithodie  habeat  locum 
in  lcgitima  autla.nn.  i . 
Qiddfttuite  flatMo  augente  le^tmamtnH.i, 

I  Va:ro,numquid  difpofitio  I.  quo- 
V^^niam  in  prioribus,  habcat  hodic 
locuin  lcgitima  auila, vtomnioncrc 
carcrcdcbcaifRcfp.quod  fic.  itatcnct 
glo.Auth.nouislima,C.dcinof.tcftam. 
quam  coitcr approbata  dicitlaf.  ibi  nu 
mc.45 .Rod.Suarcz  d.I.quonia  ^ ampl. 
5. Fcrn.Vafq.de  fucccCcrcai.^.  ;o.  nu. 
aSS.idcoq;  ta in  propnctatc vfufrt- 
fto  rdinqucndacft ,  adco ,  vt  licct  fbla 
proprictatcvd  vfufrudu  ct  omniu  bo 
norurclinquaf,illud  qd^fupcrcft  vdin 
proprictatcvcl  vfufrudlu  non  copcnfc 
tur,fcd  fihushabcbit  intcgraomnium 
bonoru  proprictatcm  &  vfumfruftum 
vfq;ad  lcgitimam,  vt  dixifupra. 

a  Idcm  dic  ftantc  ftatuto  pcr  quod  au 
gctur  vcl  minuiturlcgitima,  namquc 
intclligitur  vt  purc  fine  conditioncvcl 
alio  grauaminc  rcIioquatur,&  onus  im 
pofitum  rdjcitur  tanqua  appofitu  no 
tuiflct,  ita  confulcndo  tcnct  lo.Cald. 
conf.  j  a.fub  tit.dc  teftam.&  cx  commu 
ni  rcfcrt  Rodcr.  Suarez  d.  1.  quoniam^ 
Amplia.  1 4.vcra  &  cocm  opi.  cflc  dicit 
Fcrn.Vafq.de fuccef,  crcat.$.io.  num. 
a^^.Vndc  ftantc  ftatuto  quo  cauetur 
quod  filia  ftct  tacitacum  quantitatc  fi- 
bi  pcr  patrcm  rcli<Sh, fi  fub  conditionc 
vcl  alio  grauaminc  cffct  rdida  illa  qua 
titas ,  poflct  filia  impugnarc  &  rcijcerc 
illad  onus  conditionis  vcl  dilationis. 
ita  tcnct  lacob.Butrig.d.Lquoniam,  & 
fcquuntur  Cftcri ,  prarfcrtim  Bald.  di- 
cens  notabilc  &  racnti  tcncndu,  Arct. 
dicens  cfrcfingularc.  Ant.  Gomcz.va- 
riar.rcfol.Tom.i.cap.  3  i.nu.  zS.cftq; 
communis  opinio  vttcftaturFcrnand, 
Vafqui.d.^.io.nu.ioj^. 


sy  idM^\ia, 

jln  l.qiiomanJ}abeatlocuindote.n.T,et  2. 
Qttrd  flanteflatutOt  quod  fllia  dotata  non  fiie 

cedat^nu.^ , 
Dummodo  dosnonftt  ^ltramenfuram legiti' 

nut.nu.a. 

Quid  ft  fit  •pUrafdiflinguiturfanadhsredes 
grauantis  reuerfura  efi,an  apudfiliam  man* 
fitra.rm.^,6,&7, 

l  /^Varro,Nuquid  decifio  d.l.quonia 
V^habcatlocum  indotc,quatlcgiti- 
ma:loco  dcbetur.  Ponc.n.quod  patcr 
dcdit  dotcfilii  fimplicitcr,poftca  cam 
inftituit  in  dotc,&  grauauit  fidcicomif 
{b:Numquid  valcbit  lUud  onus,an  rci  j- 
cictur?Rcfp.qu6d  ct  in  dotc  locu  habcc 
cu  imputctur  in  Icgitima.ita  tcnct  Bar. 
l.fi.$.filiar,ff.dclcg.i.&  cftcois  omniu 
fnia,vt  tcftat  Rodc.Suarcz  dJ.  quonia, 
Ampl.i  i.nu.i.Fcrn.  Vafq.  dcfucccf. 
creat  §.io.nu.i  sp.Idcm  cft  in  dotc  no 
du  data,  (edqa  pairc  rclinquiturfilia; 
in  teftojNamq;  onus  dotis  iniundum 
rcijcitur.ita  tcnet  Cyn. !.  (ancimus,  C. 
dcnupt.&  fcquuntur Do<5l.coitcr,vt 
afTcrit  idcm  Vafqui.d.^.io.nu.idj. 

a  Idcoq:fi  patcrinftituatfilium  vniucr 
(alcm  hxredcm,&  filii  rdinquatccria 
quafititatcm  pro  dote,licct  lacitc  incft 
conditio,fi  nuptif  fcquantur,tn  illaco 
ditio  rci jcitur  dc  dotc  ,  &  pot  filia  fta- 
tim  poft  mortcm  patris  doicm  petcrc, 
&  interim  dcccdens  tranfmittit  ad  hx« 
rcdcs,quialcgitima;locofuccedit.itatc 
nctBar.l.Titioccntum,  Titio,  ff.  dc 
condiL&demonftr.  &  eft  communis 
opinio  ,  vt  tcftatur  Rodcr.  Suarcz  d.  1. 
quoniam>AmpI.  1 5  .nu.l. 

^  Idem  proccdit  ftantc  ftatuto,  quod 
filiadotatanon  fucccdat :  Namquefi 
patcr  filiflc  rclinquat  loo.pro  dotc  ,  fi 
nupfcrit, potcrit  filia  loo.petcrc, non 
cxpc^u  condicionc  nuptiarum,  quia 
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hoc  cafu  dos  loco  lcgitimx  rucccdit.ita 
tcnctAlbcr.de  Rofat.  2.  pntrc  flatut.q. 
i40.C6cmdicitParir.conr.  2  s.nu.  ^8. 
V0I.2. Ant.Gabricl.  Ronia.  d.  concl.  i. 
tir.dcicgic.iib.tf.com.opi.nu.26. 

4  Przdida  tn  intclligc^vt  iocum  habcat 
cjn  do$  non  cft  vltta  mcnfuralcgitim^, 
ita  vt  locodotis  fucccdat  &  imputctur 
vt  dixi  fupra.Sin  vcro  dos  cxccdat  lcgi- 
tinia^tuncin  eo  quod  cft  vltra  Icgitima 
pot  impuni  grauamenfiiia*dotat^.  ita 
tcnct Bar.i  Lucius,$.maritus,ff .ad  Trc 
bcl.&ocs  fcquuniurvt  tcft.it  urRodcr. 
Suarca:  d.I.quonia.Ampl.i  j.nu.2.  C6 
muncm  &  rcceptisfnna  fnijm  appcliat 
Fcrn.Vaf(|.d.$  10  nu.jy  p.Quod  cjui- 

5  dem  admittitur  pianc^fi  dos  crat  rcucr 
iura  ad  harrede  grauancis  j  vt  quia  patcr 
ftipulatus  cft  fibi  vel  fuis  lixrcdibus  do 
tc  rcddi  foluto  matrimonio ,  quoniam 
hoc  facerc  pot ,  &:  impcdire  confolida- 
tioneetc|uod  filiapatri  fipcruixerit.ita 
cft  magisc6i5&  vcrior  fnia,  vt  idcRo- 
Jcr.Suarcz  tcftaturd  i.quonia,  Ampl. 
1  j.nu.i.&  Apolhlibi  lit.A.  cjuam  tc- 
nctBar.l.poftdotcm,ft  foiut.  inatrim. 
cum  fiiiar  maneat  inicgrumius  lcgiii- 
mf  ,&  iia  coiier  tcncri  lirmant  fupra  ci 
tau,licetVafcjui.fubtiIitcr  fuo  morc  c6 
tratium fcribat  vbi  s.nu.261 .  Sin autc 

6  apud  filiam  pcrmanliua  iurc  confolida 
tionis  fit  dos,ArticuIus  cft  dubius ,  & 
dicitRodcr.Suarcz  d.  Ampi.i2.c{uod  fi 
cjuis  in  hac  vcl  illam  partcm  iudicaflctj 
non  cfTct  incrcpandus  poft  Alcx.I.  a  fi 
Jia^ft.ad  Trcb.Ei  ncgatiua  fniam,cjuod 
fcilicct  dos  grawari  non  posfit  ci  in  co 
^uod  Icgiliina  dos  cxccdtt,  tcnct  Bald. 
l.quonia  NcHitlla,C.dc  inot.icrt.cjuam 
vcriorc  dicit  Fcrnand.  Vafc}ui.d.  §.  i  o, 
fiu.i6o.<]uod  talis  donatio  caufa  dotis 
a  principio  valida  cft,&  patris  patrimo 
i»um  in  Hita  cxcesfit^idco»^;  iii  co  gra- 
uari  non  potuit. 

Cocraru  affirmatiua  dcfcndit  Paul. 
dcCaftr.I.fi.^.fidcicommif  ft.dclcg.a. 
fcUicct  vt  ct  co  cafu  quo  dos  crat  confo 


lidada  grauamc  imponi  posfit  in  eo  c\i 
dotcexcedit,&  hac  dicitcfTccocmopi. 
Rapha.  Cuma.  ibi  Apoftil.  ad  Rodcr. 
Suarczd.AmpI.iz.lit.B  Qjuiaomnino 
non  cxiuittalis  donatio  patrimoniunt 
patriscxcjuo  imputandacft. 
7  Nota  tn  cg  qua;  dida  funt  in  primo 
cafu^c^n  dos  ad  patre  rcuerfura  eu ,  aa 
ftipulatus  eft,non  procedcrc  ftantc  Itt 
tuto  vel  confuctudinc  ,  vt  filia  dotata 
ab  intcftaiononfuccedar;  Namq;  tuc 
fi  patcr  in  conftitutione dotis  pa<ftu  ap 
onat,vt  filia  finelibcri^decedcntc^ad 
zrcdcs  fuos  dos  rcuertatur,talcpadu 
ci  non  crit  oncrofum,nccprfiudicabit 
in  Ic^itima  fcd  onus  fiue^rauamc  illud 
rcijcitur.ita  tcnctBaI.I.h.2.Ic<ft.C.  d< 
doc.|pmif  &hac  dicit  magis  cocm  opi. 
Ant.Gab.com. coci.cocl.i.n. 5}.  Quia 
pcrt.iicpaftum  ci  prfiudicatur,nccma 
Mct  iuslcgitimar  faluuin,cQ  abea  fitcx- 
dufapcr  ftatutum  ,ncccenfctur  con- 
gruc  dotata,cum  cx  poft  fadto  dos  pcr 
oncris  impofitioncm  minucrciur,cjuK 
omnia  nota,qdia  funt  quotidiana. 

Qmjlio  XLII. 

^An kgitlma ftatuto  tollipofjit,nn. 

Statnto  toltipoteji  Ugitma in eafibks  (jtt.but 

filius  habtt  -pnde  >merep<j}tt,nu,.^. 
Legitpnaftatuto  tn,mi  pote/i ,  tam  in  ejponti 

tate qnimtemporetnume.    ftue  flatutum 

fiat  d  HOH  recognojcence  fupoiorem^ftue  Or- 

l»j,num,6. 

I  T  Vxta  prjdi^la  qtTxro: An  Icgitima  fta 
Atuio  t%!liposfit?  Rcfp.  Maximaouar- 
ftio  cft,vna  dc  difficilioribns  cjuf  fit  iil 
iurc pcr  maiores  noftros  mirum  in  mo 
dum  controucrfa,  ita  quod  aflaicrat 
Socin.  circa  ucritatcm  huius  cjuxftio» 
nis  Do^t.pugnaifca  duccntis  annis  d- 
tra:inquaquot  capiia,tot  fucruntfc. 
rc  fcnicntiar ,  qur  tamco  in  cfte^u  in 

trcs 
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trcs  incidunt.Prima  cftNcgatiuu,  <p 
don  posfit  in  tocum  tolli  j  fcd  tantum 
minui.hanc  fniam  tcnct  laco.  dc  Bclu. 
Auth.dc  h^rcd.&:  folcid.in  prin.&:  cam 
probantfcrc  omncs  vltramonrani,  vt 
dicit  Albcric.2.par.ftatutor.q.  lo^.  & 
icq  qucm  rcfcrt  Alcx  conf  i  J4.n,  jj. 
vol.(}.Soc.coof  50.  incip.  vidcturvol. 
Itconf  40.&  nos,  cod.  vol.  hanc  dicit 
cocm  Cor{ct.in  Rcpcrt.  ad  Abb.  vcrb, 
lcgitima^Soc.d. conf40.Ijfd.auth.no 
uiiljma,  C.  dc  inofSc.  tcft.  Vcriorcm, 
stquiorc,&  crcbriorcm  Mod.Par.  add. 
ad  Alcx.conf  77.V0I. i.Coan dicit Ro 
mul  Lfiliu$famil.^.diui,nu.47.ff.dclc- 
Eat.  I  .Francif.Cuit.conCio.vifa,  Curt« 
lca.conf.ij.in  fj.hanccffc  cocm  (hlam 
Canon  iftarum  attcftatu  r  Barb.  vbijate 
huncarticulum  cxaminut  d.  c.Rainu- 
tiuSjVcrf.  modo  funt  vidcnda.  zquiore 
&  magis  cocm  apud  Canoniftas  dicit 
Aufrc.dccif  capcl.TholoCdccif4j7.& 
quod  ita  ftpc  vidit  fcruari  &  quod  ma 
gis  coromunitcrapprobatur  inquitma 
ximus  pradicus  Francifdc  Curt.  conf. 
66.  incip.  dai-us  vir.Communcm  di- 
cit  Fab.  Acoromb.  I.  qui  Cc  patris^nu- 
mcro  2  8.  C.vod.lib.  planiorc  &  zqnio 
rcm  ac  omnioo  tcncndam  dicjt  Bo> 
logn.d.l.io  quartam,  numcr.  270.  To- 
biasNonius  confil.i  ^.nu.^.Commu- 
nem  dicit  Corn.confil.  i »  9 .  licct,in  fi. 
lib«j.confil.8^.Dominus  Pctrus  lib.i. 
Aicx.conlil.dj.vills  diligcntcrj vol.  i. 
magis  communcm&  xquiorcm  con- 
fil.x  I  i.nu.8.vol.7.  Communcm  dicit 
&  fcquitur  Rodcr.  Suarcz  U  quoniam 
in  prioribus,  i.limit.fupcr  I.rcgia ,  & 
quod  ab  omnibus  tam  affirmat:  quam 
ncgat:  tcncntibus  vnanimitcr  rcccptu 
fit ,  quod  tam  pcr  Icgcm  cius  qui  uon 
rccognofcit  f  jpcriorcm ,  quam  etiam 
pcr  ftatutum  corum  ,  qui  Roma.Impc 
rio  fubicdi  funt,poslicminutIcgicim4 
sfTcucrat  Vafq.d.^.jo.nu.^oz.&quod 
ocnncs  funt  in  concordia ,  quod  lcgiti- 
laapoifit  miaui^  Uccc  dircuidcac^u  ia 


totum  tolli  tcftaturlmol.l.Titio,  J  Ti» 
tio  gcncro.ff.dc  condit. 

1    Sccunda  fnia  affirmatiua  cft,  vt  no  fo 
lum  niinui,fcd  ct  in  totum  pcr  ftatutii 
tolli  posfit.hac  tcnct  Dyn.c.indultum, 
in  6.  &  cocm  ditit  Paul.  dc  Caftr.  d> 
Auth.nouisfjma,Salic.nu.2o.Dcc.l.  ii| 
ra  fmguinisjff.dc reg.iur.conf  i  g.niu 
j.conl. s 2 5  nu.s.Imol.I.quod dcbonis 
§  fi.ff.ad  I.falcid.  Cocm  dicit  Abb.coC 
d^.vidcturpriiiiojvol  i.confi.75.  pf'- 
mo  cft  vidcndum.cod.vol.Barb.  cond 
77.vol.j.Cornc.conf  i  /o.  hanc  quar^ 
ftioncm,vol.i.confa lo.in  hac  cofucr 
tudinc,lib.  j.confi.207.voI.  i.confi.  r» 
vol.^.confi.ioj.conf  I  i^.licct  bcnc*, 
conf  I  i5.vol.j.C6cmdicitSoc.confi. 
aSS.circa  prima,vol.a. conf    vol.  1. 
Vbi  dicitiftamagis  coitcr  approbari, 
magis  coitcr approbatam  dicit  Gahau. 
l.Ccnturio,fF.dc  vulg.Calcan.ainf.j  7, 
nu.a.&quodiftacfUois,  &  difputare 
dc  ca,cft  difputarc  dc  lana  caprina  dicit 
Ray.dcForfin.conf 58.  intcrconf  Si^ 
gnorol.cocni  Capcl.  Tholof  d.  dccifi. 
4^7.Iicct  contrariam  magis  coem  tcfta 
tur  Rip.hb.  I  ,Rcfp.c.7.C6cm  &  vcrisfi 
mi  dicit  Fcrnjnd.Vafq.d.^.  io.n.|0|{. 
Viu.com.opin.^  id.Communcm  dicit 
&  fcquiiur  lofcph.Ludo.dccif  2 1 .  nu. 
5 1  .Volunt  enim  omncs  ifti  lcgitima  fi 
cut  alias  fuccesfioncs  cfTe  dc  iurc  ciuili. 
fuadcntc  naturah  introdudlans. 

3  Tcrtia  fcntcntia  mcdia  cft,quod  aut 
fine  caufi  aufcrtur  pcr ftaiutum,  lcqi- 
tima  &vcra  fitprima  opinio:Aut  cun» 
caufa,  &  tunc  vcrior  fit  vlcima ,  in  qu^ 
mcdia&concordia  fuit  Bald.  &PauU 
dcCaftr.Uum  Icge.C.dcS.S  ccdcf  & 
hanc  dicitcommuiicmopinioncm  A« 
lcx.l.quod  dcbonis,  J.fin.ff.  ad  1.  fal- 
cid.  Dec.  d.  1.  iura  fang.  &  fecundum 
iftamfcvcllc  iudicarc&  confulcrcdi- 
cit  Fcrnand.  Loar.  add.  ad  Galiau.  d. 
I.  Ccnturio,  &  hanc  cftc  coramuacm 
/enientiam  ,  &  cx  mcuteq.  omnium 
Dod.qui  tcacacprioiainpartcm  dick 

Cutt^ 
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Cur.iun.connio.col.2.Panor.d.c.  Rai 
jiut.hancquoqi  dicic  magis  c6cnij&  ex 
mcntcDoc.fcrcomniumlo.  Ardat.in 
add.ad  Alciat.tradl  dc  prarfumpt.Rcg. 
I.prxfumpt.8.Q£id  diccndum  in  tan 
ta  diflicultatc?Ccrrc  ocs  cjui  hanc  tcr- 
tiam  opinioncm  amplcd-unturjita  dc- 
mumtolhpolTc  fcntiunt  Icgitimam^ 
dummodo  dos  ,vcl  alimcnta  prorfus 
non  tollatur  ,  &  ita  in  primam  fnlam 
concurrunt,&  in  cffcdu  volunt  ftatu- 
to  pcnitus  a  lcgicima  non  cxcludi ,  fcd 
vfq;  ad  doce  vcl  alimcnta  lluc  dcbitum 
bonoru  fubfidium  tantum,  itaetocs 
ifta  fniam  fccundum  affirmatiuam  pro 
bantcs  fi  rcdc  infpiciantur  ,apparcbit 
vcllequod  faitcm  alimcnta  no  posfint 
tolli,&  ftantc  ftatuto  £a:minaru  cxdu- 
iluo,ita  demu  cas  cxcludi^  fi  fucrintdo 
tatZj&  alimcnta  eis  pr^ftita  ,  itacj;  pri-  . 
Bia  fnla  zciuisfima  &  iun&is  audorita 
tibus  finc  controucrfia  macis  cois  cft, 
quam  ct  facpius  iudicando  lecutam  cffc 
Camcra  Impcrialc  tcftaiur  And.Gcyl. 
obfcr. 1 2  2.1ib.  2 .&  coi  calculo  rcccptik 
ciTcjCjuod  lcgitima  diminui  posfit  fta- 
tuto  cx  ca,  fcd  in  totu  tolli  non  posfit , 
nifi  dcaliquo ,  quod  loco  lcgitima:  fit , 
prou  idcatur,tcftatur  Pet.  Pccchius  d.  c. 
induhu,  verf  ncquc  mouct  odauum, 
Sin  autcm  omnino  ftatutum  cxclu- 
dcrct,ncc  dotcm  vcl  alimcntavcl  quid 
aliudtribucrct,  tale  ftatutum  nonva- 
lct,  fed  tanquamiuri  naturali,diuino, 
Canonibus,  &iuri  ciuih  conrrarium 
reijcicnduin  cft  ,  fiquidcm  alimcnta 
iure  naturali  dcbita  nuUo  iurc  ciuili 
toUi  pofliint.ira  tcnct  Albcr.I.  i .  §-  ius 
naturalc.flF,  dciuftir.  &  iurc,&ab  hoc 
nullus  difcrcpat,vt  dicit  Rochus  dc 
Curt. c.fi n.dc  confuet. fol.4 ^ . ni li  ftaru 
tum  lcgitimam  tolli  pcrmittat,  cx  cau- 
fa,proptcr  qiiam  alimcta  dencguri  pof 
rint.&  ab  hac fcntcntia  iudicando,& 
confulcndo  non  cft  rcccdcndum. 
4     Exprxdidis  infcrtur  ftatuto  poflc 
tolli  lcgitimam  in  cafibus ,  quibus  fi- 


lius  habcret  vnde  viucre  poflct,qd' affc 
rit  lo.Cyrien  .tra6t.primog.c,  i  o.qucm 
rcfert&fc^turCou.Iib.^.dccrcLpart. 
2.cap.8.$.6.Vafqui.d.$.20.num.^04. 

5  Pracdi(^a  magis  cois  conclufio ,  quod 
legitima  quidcm  minui  vd  augcri  pof- 
fit,proccdit  primo  ta  in  quantitatc  vd 
tpc  fcparatim,quam  vtroq;  (imul.ita  tc 
nct  Bald.l.Titio  centu,$.h.  nu.  6.flF.  dc 
c6dit.&  dcm6ftr.Ideoqucftatutu  quo 
prohibctur  filijs  dctraherclcgitimam 
non  dc  omnibus  rcbus ,  fcd  dc  ccrtix 
quibufdam  rcbus  indiftindc  valcc.  ita 
tcnec  Imol.  c.  Rainutius  per  illiiin  tcr. 
&  eft  communis  opinio  ,  vt  tcftatur 
Bcncd  .Capra  traft.R  eg.  cond.  8 .  nu .  2 . 

6  Secudopr^di(^aconcIunoprocedic,(I 
ue  ftatutu  minucs  legitima  hat  ab  co 
non  rccognofcitfupcriorem,fiucab  ijs 
qui  fubiedifunc  Romano  impcrio,ica 
vnanimiterab  omnibus  reccpcam  cfle 
tcftacur  Vafq.d.$.20.nu.502. 

Qtuflio  XLIIL 

^nflatutwn  ftmplicHerexdudent  ifuccesfto 
ne,mtelUgati4r  ncludere  d  le^itirna.ni*.  i . 

Stante  Ratuto  excludetite  dotatnm  ,  frpp^ 
menti  petitio  non  datWtnu.i, 

I  /^lrcaprafdidaquxrorAn  ftatutum 
V_>cxdudes  a  fucccsfioncinrclliljatur 
ctiam  cxcludcrc  a  pctitionc  lcgicimz  ? 
Rcfpond.  quod  fic.  vc  dixi  fupra  q.^. 

Aducrce  cn,cj>  harc  c6is  fniavidccur 
admodu  dura:  Vndc  iimitada  &  dcda^ 
rada  cft  ,  fccunduca^quarin  prxccded 
quarftionc  lacc,fccundurcccpcas  Doc. 
opinioncs,didafunt.Etprimo,  Quod 
tamcn  non  proccdit  in  iUiscafibus,ia 
quibns  aliquem  in  fpccic  a  Icgicima 
cxdudcre  non  porcft  ;Namq;  gcncra- 
litcrcxdufusa  fucccsfionc  nonintclli 
gitur  cxdufus  a  lcgitima.  ita  teft^tur 
communitertcncriSocin.  confil.  150. 

Tolum. 
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toI.T.&  dicit  cflc  Hemctcomniu  Doc. 
coitcr  Corn.conf. 1 50. nu. i  i.vol.  2.& 
nu.io.fubdit,itacjuotidicpr.ifticari  & 
fincdiibio  proccdcrc  dicit  Ant.  Cnc- 
chus  d.  Auih.nouisfima,vbi  |)p  dclittu 
filius  a  fucccsfioncc.xcludcretur  Ri  br. 
fi  quatuor  fint  vcl  pauciores.nu.9.  Sc- 
cus  vcro  eft  in  ijs  cafibus,  quibus  /latu 
tum  aliqucm  in  fpccic  a  Icgirima  cxclu 
dcre  potcft,c]uia  timc  fimplicitcr  i  fuc- 
cesfionc  csclufus  a  pctitionc  quoq;  Icgi 
timar  cxclufus  iniclligitur.vt  preccd.c|. 
2    E\  quo illud  cft  ,  quod  ftantc  ftatuto 

3U0  prohibctur  filia  dotata  non  fuccc 
erc  fupplemcniu  lc^itim*  pcti  non 
posfit,quod  ftatutu  valci  c  &  ritionabi 
IcafHrmani  Doc.  vi  dixi  fuprad.  tj 

Qujijlio  XLIIII. 

\An  per  a£iu  hiter  yinos  patrr  posfitfiitu  legi- 
tima  prmare.difiinguicur     i .  2.  3 .  4. 
ludendo  pofftt  prxiudicareJiu.  s . 
Quid  per  di  tiLlum.nu.  6. 

I  /  ^  V«ro  itcin,numc}uidpatcr  posfit 
^"•^  pcradum  intcrviuosfilium  pri 
uarclcgitima?Rcfp.Diftingucndifunc 

a  &  conlidcrandi  cafus. Aur,n.loqujmur 
qnalicnatpcr  contraflumintcr  viuos 
lucraiiuum,viputa  donationc  ,  &  tunc 
Hue  contradtus  lucratiuus  ficrct  crg.i  li 
bcros,fiuc  crga  cxtrancos ,  indiftindc 
patcr  non  poi  f ua  bona  diininucrc  ,  vt 
diminuaturlcgiiima.iiatcnci  Bar.l.  Ti 
tia,$.Impcrator.if.dc  leg.  i.  &  cft  cois 
opi.  vttcftatur  PaiJ.  dcmontc  Pico  1. 
po ft  co m  ra di;  in , n .  ? .  &  6 . ft.  dc  donat. 
Bcrcngar  Fcriiand.d.l  in  quartam^prj 
fat.j.par.iiumcr.z7o.  &fcq  laf  Auth. 
vndcparcns,circafincm,  C.  dcinoffi. 
tcftam.Pjrifconf  73.num.  18.  cu  fcq. 
vol.  i.coiifi.7^Du.  26.&rcq.  eod  voL 
&  crcbriorcm  hanc  cllc  fcntcntiam 
quam  gcncraliicr  communis  fchcla 
tam  in  lcCturii  quam  conlilijs  fcquitur 
fatcturGafpar.Cabaih.tratt.dcuiofrl* 
<Jonat,nura.*<J,ia  fi.Cominunem  dicit 


Ant.Gomcz.varia.ref  Tom.  i.c.  4  nu 
I  j.Ema.Suarez  Rcccpt.  fcntcnt.  Thc- 
fau.vcrf.donatio,nu.5  i.cum  fcq.Vafq. 
d.Auth  vndefi  parcns,nu.i  i.Etprocc 
dit  hjec  conclufio  fiuc  rc  tantum,id  eft, 
in  d.imnu  &  If fioncm,fiuc  rc  &  cofilio 
id  cft,c.v  propollto  &  ad  la*fioncm  filio 
rutn  donatio  fucrit  fada.vr  fcntiunt 
omncs  fupradifti.Qulnimo  fi  cxtnmco 
fucri:  fa<ita  don.atio  cx  propofiro  ad 
prariud.cium  filij,&  ita  rc&  confilio^ 
inofficiofi,omncs  confciitiutdonatio- 
nem  rcuocari  non  tuntum  quoadlcgi- 
timam,fcd  in  t otum,vt  fatctm*  Picus  & 
Parif  d.locis.  Aut  v\.r6  loquimur,  qii 
patcr  percontraftum  oncrofum  inter 
uiuos  alicnauit,&  tuncpriuarccum  po 
tcft  lcgiiima,  ncc  habct  locum  rcuoca- 
tio,etiam  vfq;ad  Icgitimam.ctiamfi  c6 
currcntc  fraudc  por  icx.l.non  vfq^  ,ft'ii 
quisa  parcnt.fucrit  m-inumif  &  ita  tc 
nctBald.I.2.C.li  quid  infraud.&  quod 
ifta  lit  veraopinio,  &  magis  cois  dicit 
Picusd.l  poft  coniradum,nu.2  4.Coii 
trariamjquod  rcuocari  posfit  vfq;ad  lc 
gitimamjtcncat  Hofticnf  &  Panor.  c« 
Rainutius,&  Bart.d.l.non  vlq;,  &di- 
cit  Cyn.d.l.2.quod  ifte  cafiis  indige- 
rct  dccifioncC.cfarca,qnam  communi 
tcr  fcquuntur  inftiiuiift^t  in  itcmfi 
quis, inftit.  dciniitil.ftipul.&  tcftatur 
idcm  Picus  d.  loco  ,  &  fubdit  hanc  flc- 
quiorcm  circ.  quain  iudicando&  con- 
lulendo  tencrct,licctprior  opinio  ia 
pundo  iuris  fit  vcrior  ,in  hanc  quoq; 
uti  arquiorc  inclin.u  lul.CI.ir.  §.  dona- 
tio,q.  1 4.verf  &  harc  qmde  coclufio,  & 
dixi  in  matcridcontraduujf.  donatio. 

Scd  quzro ,  numquid  p.itcr  hidcn- 
do  poslit  filioruin  lcgiiimar  noccrc  ? 
Rc/p.  Bald.  iii  1.  1  .C.  i\  qiiid  in  fraud, 
patro,docet,qu6d  li  patcr  ludcndo  dif 
iiparctomnia  bonajpoffcntfilij  poft 
eius  morti  rcuocarc  alicnata  vfqucad 
lcginmam,  fi  ludus  lii  ilhcitus  laxillo- 
fum  fcdicci&  alcarum  j&  fcquuMtnr 
communitcr  Do<lx.;^  ni  prai^tica  ob(c> 
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uundum  cxiftimat  Bcreng  Fcman.d,!. 
in  (^uarum:  fccus  il  ludus  dfct  licitus, 
&  cofuctudinc  toIcraMis,tunc.n.ccfl'at 
rcuoc.i:io,&  hor  dictu  Bal.dicitverum 
rflcPic.  d.I.  poft  tontra^um,  nu.  j4. 
Qiyjcro  itcm.nnnc^uid  p.ntcr  liiios  pof 
iit  priu.irclcgitiir)a  alicnando  pcr  dili 
^tum?  Rcfpon.loa.dcLigna.  &  Cardi. 
in  clcmcn.paftofalij  v^unt  <j|>  vbicun^ 
<)uc  patris  bo  na  publicantur  in  nublica 
tioncbonorum  vtnit  lc^iiinu  nIij:Scd 
cancrarium^cjuod  imohlijs  rcfcruatur 
lcgttima,  6t  rcuocatio  compctat  aducr 
fus  Hfcum.magis  cocm  dicit  Koland  a 
VaI.ccnr.97.poft  nu.2.9.voI.a.&dicit 
J*\q.  d.I.poft  concra(5lumjquoUitacon 
fulcrct  &  millics  iudicarctjitaobfcrua^ 
ri  dicit  Clar.lib.5.rt.ntcn.$.fi.tj.78.nu. 
26,  Rjtio  cft  ,  (]uiaalicnatio  tt(5^apcr 
conHfcationc  dici:ur  lucratiua  (]uo  ad 
fifcum  t]uocafu  omncs  tcncnt,<j>  filius 
posrn.rcmpcr,  5:  qucndocunq;  rcuoca 
rc  vfc^jad  Icgitimam,vtdicicidcm  Pic» 
d.Ioco,  nu.  j  i.  Citcrum  quod  ad  ma-r 
trcmattincc,  iUa  libcro$dclin(]u<.odo, 
potcft  priuarclcgitima,  qMantk)  bona 
ciusconrircjntur.  tcx.l.dc  bonij,C.d« 
bon.prorciip.&.  hocapprobant  omncs 
DoCto.  VI  icUatur  Auguft.  Arimmcn. 
add.  ad  Angc.trad.malcri.vcrb.&  cius 
bonajfub  nu.  29. 

Qu£po  XLV. 

per  nou  confi^wnvm  mHenta\ij  perdtitm 

IVxta  pradiifti  qua:rc»^an  fihus  nort 
<tfniKT<ns  inutniariiim  amitt.it  Ugi 
tiimam  ?  Rcfpon.  Glt>r.in  .-Vutli.dc  Iix 
rtdAS:  FJcicl  ^.11  vcro  non  kccriijicni.t 
filtum  a  patLc  inlbtutum  hajrcd^m  a-« 
dtujif.cm  hxrciiuatcm  abftji  b<;u<firiq 
iiiutniai  I  j  p*jifc  It^jiinttm  po;iion.tm 


dcduccrc,&  gl.Aitth.fcd  cum  tcftator. 
ad  1.  filcid.  &  harc  cft  cois  opi.  vt  tcfta- 
lur  Alcx  &; Iafl.fi  §.  fin aut,C.dciur. 
dcIibcr.gl.Auth.hocamplius,  C.  dcfi- 
dcicom.&  did  glo  coi  omniu  confcn- 
fu  rcccptas  lirmat  idcm  Alcx.c0nf.d7. 
ibi  Mod.Par.voI.^.hanc  cocm  ciTc  opi 
nioncm  dicit  Fulgof  d.  Auth.  hocam- 
pUus,nu.s.Corn.coI.pcn.Alcx.d  $.fiii 
aut^n.S.Cornc.in  fi.Iaf  nu.i.X^alcan. 
conf.  f  y.m\.  6.Gnid.Pap.dccif.  ^  Por 
ccllin.irac.deinucnt  c.  y. Ant.dcPadil. 
l.licmancipata^nu.j.C.  dciur.&  {i6t. 
ignor.Rod.Suarcz.d.I.  quoniain  prio 
ribus,AmpIiat.7.nu.ib'.Cornc.conliI. 
1 8o.vol.4.Communcm  <iicit  quoquc 
DidacaSegura  ,Rcpci.  I.  vnum  cx  fa- 
milia,$jcd  fi  hjnJum,num.c6  5.^F.  dc 
lcgat.  ».Didac.Co«ar.c.  li  harrcdcs,  nu 
mcro  p.vcrfi.iicm  illudadnotandu  cft, 
cxt.  dc  tcftam.  Fabian.  Auih.  nouis(i« 
nia,c].  1 4.  ibi  Anton.  Cucchus  Rnbr. 
lcgitima  nullum  grauamcn  admittit, 
num.4>^  &  h.]nc  opinioncm  in  praxi 
prjrualerc,&ab  canon  cflctactlc  rc- 
ccdcndumdicit  ImoKI.  i.^.  haicftipM- 
latio,  ft.  dc  vcrb.  obfig.  lunc  quoquc 
eommuncm  probat  Cachcra.  Dccili. 
Pcdcmont.  jo.Roland.  aVallc  trad. 
dc  inucmar  ^.dubitatiooritur ,  Coin» 
muncm  quo^juc  dici<  noaisiimc  Fcr»; 
nand.  Varc]iii.<le  fuccefcrc.:t  <J.  8.  nw. 

.Ncq;cniinlI.quod  contrari^  p.K  tis 
fautbrcs  fupponuutfilium  quj  iinicn^ 
tarium  non  fccit  aiiquid  furripuiffc 
prob.nit  ,  fcU  posfibilc  cllc  cum  ali- 
quid  rurnpcrc  ,  &  iiira  nouaca  f>l:«'tn 
commoda  cniar  mcraiuris  ciuilts  con- 
ccsrioncdcKcndjn:, vtputa  tMctiiiam 
TrtiipicUianicain  ,  noa  qu.-?  iuH*  qiK>- 
daoimodo  dcfrruotur.i^a  tcndnt  onv- 
rits  tit  noiat  Roticr.  Saarcz  d.  ftn.pl.  7^. 
nuin.id.in  fin. 
2  Cxtcrum  iicct  filius  lcgicima  non 
priuccur  ob  inucncarif  oinislioncm  , 
Tamcis  hocincommoch  bate^,  vtvttt« 
Yircs  h3rciiitari.;s  icncatsf  etiam  le- 
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fpitarijs,iutn,vt  ronc  lcgitimx  I^aia 
<iimiiiu5tur:Sic  vcro  diminuta  foluan- 
cur  vltra  vrrcs  hrrcditarias/.rone  falci 
diar,idcft,vt  falcidia  deduccreno  pof 
fit,non  ct  vtlcgitima  dctrahcre  prohi- 
bcatur.itatcnetBar.d.Auih.  fcdcii  tc- 
ftator,  &  Cftcri  frcqucntislimc  fcquun 
tur,vt  Didac.fatctur  d.c.li  hxrcdcs,nu. 
9.licct  ipfcalitcr  Bar.dcclarcr.cui  tamc 
non  facilevt  accedam,mc  pcrfuadcri  It 
nam.cum  rtfopra  dixi,leriHam  occul- 
tationis  fufpicioncnon  habcat ,  idco^: 
iioo  cfla  nobis  ficicnda. 

QuAsiio  XLVI. 

mn  foluendo  legMta^afilm  ferdat  kgHi 
tfiain, 

QVapro,An  filius  harrcs  ncgligcs  lc 
^gata  pia  folucrc  priuctur  lcgiti- 
ma  portioncPRcfp.ConrroucrfumYuit 
Quida  cxilhmarui  hac  coniumacia  iiU 
cjuocj:  parte  amitti,  qua  fniam  tutatus 
c  Arch.c  Silueftcr 1 1  .q.  i  .&  cam  cocm 
cfrcicftatur  Imol.d.c.  fi  h3erc«ks,per 
tcx.c.licct  dc  voto.  Contrariu  vcro  affe 
ritPanor.d.cfi  ha:icdcs,contra  gl.  ibi, 
&hancdicitefrccocmIo.Cyricr.traft. 
dc  primogcni.lib.  j  .cj.d.Did.Cou.d^c. 
fi  hxrcdcs,n.p.&magis  rcccptam  hanc 
cfTc  quicquid  Imol  dixcrit  nucupat,  & 
vcluii  iurc  probabiliorc  tutisfime  dc 
fcndi  poflc  putat  Anton.  Cucchus  d. 
Auth.nouishma,  Rubr.  Icgirima  nullu 
grauamcn  admitrit,nn.4 2  .Cocm  &  ve 
ram  fatcturFcrn.Vafc]  dcfricccf  crcat. 
$.8.nu,  1 7.a  c^ua  non  rcccdas  :  Nccjirc 
in  vllo loco  iurc  (arrcitii  cft ,  ob  diljtio 
ncm  cxcqucndi  lcgata  pii,hanc  portio 
ncm  amitti,  fcd  to^ncn  lucra  haercdica- 
riaharrcdibus  aufcrri,portio  antcm  lc- 
gittma  filio  iurc  natura:  dcbira  cft,  non 
iusc  hzredirario  vcl  cx  LcftamciKi». 


egitlma.  ^^j 

Qtuftio  XLVIL 

otn  legHtma  velfupp!cni^atumpcrd.jtur  prjt- 
Joipiiane. 

TVxtapdi(5LiaIia  qno(];occurri:  (^uc- 

1  ftio: An  lcgitimx pcrcndi vcl  lupplc 
mcnti  lus  prac fcriptionc  amirti  vcl  rolli 
posfit?Rcfp.Mjvima  cft  conrc  ntio,  na 
Bar.in  I.fi  ^uis  fiI;u,C.dc inof.  tcftam» 
docuithocius  quincjucnnio  finiri. 

Scd  contraBar.infurgunt  frcqucn* 
tiorcs  II.  intcrprclct ,  cj»  cjuinqucnnio 
non  tollatur,imo  jo.annis  tantu.hanc 
Unct  BaL  d.  1.  fi  cjuis  filium ,  &  magil 
focm  cffchac  fnum  tcftatur  Alcx.cof. 
loS.vifo  rhcmatc,&conf  1 :8.vol.r.& 
conf  a  jo.vol.4  Jlodcr  Su.ircz  d.l.  quo 
niam,Ampliat.io.nu.-.  ibi  Apoft.  lit. 
C.Ant.Gomc.var  r^f  Tom.i.c.i r  .nu. 

2  j  .vcrfpuL-hru  tn  cft  dubiu,  Bcrc^.ir. 
Fcrn.cocm  dicitl.in  c|uarta,art.  j.  ivu* 
a72.Ccph.conf  1 48-n.4a.&lianc  ciU 
contraBar.frcc|ucntiorcm  Djc.  fiiiain 
affcrit  Ant.Cucchus  d.  Auth.nouisfinu 
Rubr.Icgitima  nullum  grau.imcn  paii 
tur^nu.p^jiouislimcFcrn.Va.^q.dcfuc 
■ccfcrcat.J.  lo.nu.        Raiiocft  quia 
pctitur  aftionc  pcrfona'i  fupplcmcn- 
tum,vtinfra.  &:conftat  condi<5ticncs 
omncs  pcrfonalcs  cftcjaftioncsq;  pcr- 
fonalcs  non  niii  joannis  prarfcribi» 

Qt*^io  XLVllL 

SFMM^f^l^. 

Qnx  affiones  cemper.i  it  prolegitaia^  n». 
fui ma  proponedt in codkltoiK  ex UgfjHU.i^ 

QVarroi  qn«  aftio  compotat  pra 
lcgitnna  ?  Rcfpond.  Confidc- 
randum  cft  circa  hanc  quafftioncmi 
An  intcgra  lcgitima  pctatur  ,an  vcra 
pars  ;rfi<j,u j,  yt  t|uia  tiunor  portio  rc. 
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!i(5ti  cftjPrimo  cafu  compctitcx  tcfta- 
mcnto  adio ,  vcl  ciiam  familia:  hcrci- 
fciindx.  ita  tcnct  Bart.  1.  fi  ami!itc,$. 
parri,  ft.  dc  milit.  tcftam.  communcm 
dicunt  infra  citandi.  An  autcm  ha^rcdi- 
taiis  pctitio  compctai?Dul-)itatum  fuit 
&  quidam  cxiftimarunt  locum  non  cf- 
{cjCitmlegitima  flt  quota  bonorum  , 
quod  voluitAlcx.l  fin.C.  dccdift.  D. 
Adria.hanc  dicit  fortcmagis  acccptam 
in  iurc  Anto.Cucchus  d.  Auth.noutsd- 
ma,Rubr.lcgitima  cft  quota  bonorum. 

Contrariuin  tcncntalij ,  quod  fcili- 
cct  compctat  pctitio  hxrcditatis,BaId. 
Lfi  quis.C.  de  inoffi.  tcftam.  &  hanc 
magis  communcm  aiTcrit  opinioncm 
Cucchus  d  Rubr.  numcr.17.  fccundo 
cafu,  quandofupplcmcntum  pctitur, 
&  tunc  compctit  condidio  cx  lcgc 
nonpctitio  hxrcditatis.  ita  tcnct  glo. 
I.omnimodo  ,  &d.l.  fcimus  ,  vttc- 
ftatur  ibi  Salicct.  &  Paul.  dc  Caftr. 
Arct.Communcm  quoq;dicit  Corraf, 
l.filium  qucm,num.i04.C  famil.  hcr. 
cif.PauI.Picus  d.l.in  quartam^  nu.  pj. 


ibi  Alat.  colum,  penult.  Ruin.  in  fin. 
CommuncmdicitCornc.confil.  1 16. 
num.  2  T.volumi.  a  .Rodcr.Suarez  d.  1. 
quoniam  in  prioribus  ,  AmpUat.  10. 
hancquoqucdicitcommuncm  Andr. 
Gcyl.hb.2.  obfcr.  iio.Fcrnand.  Vaf- 
qui.  dc  fucccf.crcat.$.  io.num.5 1 7.  & 
fcq.  licctipfcfuo  morccontrarium  dc 
fcndat.  &  dc  controucrf.  illuftri.  cap. 
105.num.4r. 
1  Nota  tamcn  quod  forma  propo- 
ncndi  in  haccondi(Siionc  cft.I.  Quod 
in  bonis  dcfun&i  tot  crant  bona,  5c 
tanti  valoris.  II.  Qiipd  fibi  fuit  rc- 
hda  tanta  fumma  titulo  inftituiionis. 
III.Quod  fumma prardifta  fibi  non 
fufficiat  pro  fua  Icgicima  portionc. 
IIII.  Qnod  tantum  dcficit  pro  fua 
Icgitima  Qii^are  pctit&  concludit  fi- 
bi  fupplcri  uixta  formam  d.  1.  omni- 
modo.  ita  tcnct  Bart.conlil.  r  7.  incip. 
forma  pctcndi ,  &  hanc  formam  pctcn 
didicit  clTc  communcm  Bocr.dccili. 
25o.num.7.&  harcin  pra:fcntia  futfi- 
ciunt. 


^^^^ 
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AEC  materU  fuitatis  dif^ 
ficiUs  quidem»&  nom filum 
dd  percipiendds  plurimdS 
ieges  neceffkrid ,  fid  in  paUtijs  que- 
que frequens  efi, 

Qmdfit  SuUas. 

QVarro  q.dfit  fuicas?  Riid  Doft.va 
^  rias  iii  diucrfis  locis  traduc  dcfi- 
nitioncs,Ang.dc  Pcrigl.  in  trad.  fuit, 
fuitatcni  dcHnit,  vt  fit  ius  auoddam  in 
tcilc<ftualc,dircdum,non  flcxibilc,pro 
ptcrpatriam  potcftatcm,&  quanda  do 
mcfticitatc,  dnijbonoru  afccndctium 
continuationcad  dcfccndcntcsproxi- 
mos  poft  morcc  immcdiacc  induccns  , 
&  hxc dcfinitio  colli^icur cx  ccxc.in  !. 
infuis,if.dcltb.&poi\h.inil.tit.  dc  hx 
rcd.abinccft.^.fui  aut,&capleriq;  coi 
ter  approbac  Dod.vcalfcrit  Uclion.lt« 
I .fupput.iur.c.  ? .  Vacun.a  Vacun.;lib. 
j.dcclar.  i  i^.Ea  diuerfis  vcrbis  &  da- 
rius tradit  Alciac.lib.^.Parcrg.c.  1 9  vc 
iic  h^rcdu  cjuaiicas h^rcdcs  primum 
in  ptacc  paccrna  iocu  tencc  cotinuatio 
nc  dnij,  neccfsitatcmc];fuccefsionis  ip 
fo  iurc  induccns ,  <\ux  (atis  fuftcntalis 
cft,c]uauis  omnis  in  iurc  dcfinicio  pcri 
cuioia.  Vndcfuus  hxrcsdicitur  quali 
naturalis,proprius,naciuus,&  domefti 
cus,ad  patcrnam  hzrcditatem,  &  natu 
ra  &  ipfo  parentum  voto  vocatus . 

Qtidjiio  IL 

S  y  MMUI^IV 
Q/iO  ime  fnitas  introduila . 

QVas"o,  quo  iurc  fuitas  introdu<^ 
^cft?Rjid.cj»  1.1  i.ub.introdu^ 


fuictcx.inft.dehsred.ab  inteft.  $.1. 

Qiuftto  III. 

SV  MM^\lVHm 
Qitotiiplexfnfuitas,  , 

QVarro  quotuplcx  Htfuitas  ?  Rnd. 
Bar.circa cfFcdus  fuitatis  trcs  ca- 
fus  colidcratjvn  trts  fpecics  conftituii 
tur.  Primus  cafus,<jn  filius  immiicue- 
rit  fchacrcditati  patcrn«,cjuo  cafu  non 
licccabftincrc&  dicicurplcnifsima  fui 
cas  .  Sccundus  cafus,c}n  nec  immifcuit 
fc,nccabftinuic ,  cjuo  cafu  ocs  efFcAu« 
fuicatis  proccdunt,continuatio  domt- 
ni,traiifmifsio  &c.&  dicitur  plcna  fui* 
tas.Tcrtius  cafus,cjuadoabftinuit,cjuo 
cafucclfat  cffcdus  tranfmifsionis,  flc 
dicitur  femipiena  fuitas^  vt  infra  pacc- 
bit  circa  cficdus. 

Quailio   II II. 

SV  MM^^l^, 
^qmfitA  ad  inducendam  fuitatem.riMA.t^  », 
Smtas  ablqtie  patris  potejiate  babet  locum  in 

(ertis  cafihus.nu.$. 
Vntaus  efl  in  pofthumOt  ««.4.  1 
Sciundus  in  nepotenon  natOjjed  concepto^yt 

Hoauo.nu.^. 

TatmSiin  filio  quifratripupilUriter  eft  fubfti 
tutus.nn.6. 

Quartnsin  epifcopo  "pelmonacho.  nu.y, 
Q^ntus  itt  (tdoptiuo  cxtranco.nu.  8. 
Eniactpatus  an  hodte  habeat  iura  fuitatis.n.p 
I  \  f  Idcamus  quar  requirancur  ad  fuica 
.  V  cemcaufandam,&induccdam,  & 
in  hoc  fcirc  dcbcs,qu6d  doo  prarcipuii 
rcquiruncur,vc  quis  fuus  fic,ncmpc  ij» 
in  pacriapoccftacc  fic ,  &  primum  locA 
obcineac  in  gradu.tcx.cft  ^.fui.inft.dc 
harrcd.quaiic. 
a    Imprimis  igicur  bafis  &  fundamcn- 
cum  fuicatis  cft  pacria  poccftas.  ccx.cft 
apcrcus  l.Jcgc  CorncUa,  If.  de  ccftam. 
Vndefui  harrcdcs propricfuncqui  in 
poccitacc  moricncis  fucrunt,dcliacc6 
cluiionc  non  cffe  dubitanduin  dicit 
I>cc.  dJ. quifc  pacris,  nu.;.&  quidcn 
G  g  icgitimi 
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libcros  htibcbont  cam  CQtcitatcni  ci- 
ucs  RoiTfatii^  c|hi  cx  iCiuislcgttimiicj; 
niiptijs  pr^reJtitfant ,  in  iftis  indu- 
bicproccdiint  crfcfluS^tbtis, att 
Att^idx: VetnC d  i rjfc . q .  4 .-ver f  cju a rt i, 
vtdiKialibi. 

Suntt.imcn  qnidam  cafus,  in  qnfi 
busfuitas  abfquc^atris  potcftate  locu 
}»abct,&  fui  dicuTiturJioet  non  finiin 
pOfcft^atCjlcgis  difpotitfotic  non  tatn^ 
f>f6prie  &  vi*ri ,  fcil  fidc^Si  intciprc- 

jPHihtrt^ft  \r\  pofthumo,i$.n,Hcet  m 
tc<5tKim  nafcatur  no  pttfsrr  dici  in  pta*. 
Kr  moricntis  fuirtc,ifi  fuus  cft  hcTcy,8c 
kabct  ruitaicm,'*:  iura  eius,tcx.cft$.itl 
demgm_,TC4  f^x^ft-hinTiijinft.  dc  harrcd; 
quf  ab  intcft.fiL  hjc  (ma  coiter  rcctpta 
cft,  vt  toft^turf  jb.Acoromb.  d.l.  c]ui 
fcpatris-.ftum.-7o.Fin^itnr.n.natus,& 
fuus  fuiftc intcllig:tur  c]uo  ad  iplius  c6 
modum,  co  cjuc^d  li  viriopatrc  nafccrc 
tur>dictmip(ius  ptatc.  Ancccjuam  aii 
tc  nafcatur  poftluimi>«,n6  dicmir  fuws 
hafrcs,(cd  pDlbcpa  natus  r<-trotr:ihitur 
l^s^oaduitads ad  topusmortis  parrrs, 
&  ccfctur  natus  cum  patcrmorcrctur» 
hancdicicreccpcam  fniam  Pincl.rubr. 
dcbonis  matcr.part, 2.nu. 57. 

SccaiKkis  eft  in  ncpotc  non  nato  qni 
dcm,fcd  comccpto  viaoauo,lic^c  cnim 
fi]«odcC(xicnccfntcr  mortcm<aui,&  nc 
poccsiutiuitatcm.ncpos  nonpo^it  di 
ci  tuiflc  in  potcftatcaui,  non  nattts  tfi, 
£nptur  natusfninc,  &  in  potcitatc , 
<)uoad  cumtnodum  (uom  :  lura  enrm 
ftieruarunt  omam  iura  liberD  vcntri , 
idtoquc  dioumnrimprof ric  tom«. 
ita  tcnct  fial.d  l.qui  fc  patt^s  >  &.  cotvcr 
rcceptum  dicSt  Acoromb  na.^^o. 

Tcrdus  eft,  ii  Hlius  pt>pHUritcr  fiMl 
fubftitutus  fracri  iuo  unpubcti,  hserM 
fuus,&  nccc^iariuscrit .  tcxt.I.Ticc  fi 
phircs,^.quos  pofTum .ff  (ie  viilg  <&  w» 
comtmiaiccr  rcccptum  ifflcvic  Ftfb. 
At6oroinb,d.l.qui  fcpatrisj  nmnro.'^ 


Quacfcnicti  ■  ■  iVlwJ^pill^irerrib- 
fti.ucndo  faciut  .icccftarium-harrcdc  , 
vcra  cft  :  fci!  (V!'^  I  fuum  ficiat ,  valdc 
dtfl>ia.<j6eti .  j  probat  p,  I. ;  .ff, 
ik'V4il^.Alciat  d.Uqut  fcpattis.  Vafqu. 
dc  fuccci. pro^rcf.^.i  f  .niui^.  dixi  fu- 
pia^  fubititi!tio,q.j6.  \ 

7  Q^artus  tft  in  adoptiiio  cxtrancoj^ 
cnim  propric  no  dicitur  fuus,  quia  pa- 
iris  potcitatcm  non  cxit,ncc  iran(ii  in 
potcftattmKloptanTW  ,  tmpropric  tn 
iura  fuitatis  habcCjfdccm  in  fucccisio- 
nc  ab  intcftato^  &  c^otdhoc  (ingicur 
in  potcftatc,in  c^tcrispro  cxtranco  ha 
bctur .  ita  dicit  coiicr  ccncri Pdb.Aoo^ 
romb.d.l.qui  fcpa1ris.nu.50. 

8  Quirltiis  cft  rn  Epifcopo,  vcl  Moha- 
cho  monaftcrium  ingrf<lo,qui  cxiiTvu- 
tnr  patria  potcftatc,vc  cft  cois  opinio, 
Viiiji.licyP.nu.^ 3.  Viu  hb.  1.  vcrb.tii 
Hum  a  patria,Villjl.ht.M.nu.  1  14.IH- 
ciA.Couar.cx^uia  nos.nu.^.vst.  lic  ccft. 
Non  tn  amitiunt  fuitatcrm,  fcdiin^un 
tur  dic  in  ptatc,  quoad  commocium  il 
lofviTi,&  rcttncntofapri«iio<;ij  firita^ 
tisktcxt.cft  l.Dconobis,  C.  dcrpifc& 
dcr.ibi  notat  C}'n.&  icquuntur  Dodt. 
coitcr,  vt  teftatur  Ant.Gcmnei:  variar. 
rcfol.tom.  I  .c.p.nn.i  i  ,tii  ii.  fvibia.  Aco 
rob.d.l.qui  fcpatrit.nu.;o.Viui.coin. 
opi.Ub.Lvcrb.iiiium  ii  patria,  ibi  &  k^c 
oinnia,Viiijl.!it,iM.nu. ( i^.tacitt^lio 
cet  patriapoccft js  tit  ca  acquifiuonis 
vfubfru&cis  tn  ixmis  Bli j  ,  tii  vfustru- 
«^lus  icmd  patri  quxlirvsretinccuT, 
confcruat*ir  ct  cctiantc  potria  ptacc,  vt 
per  morccra  fUij,tn^reftum  rchgionis^ 
vclaiiis,Tt  tcnotBalJ.^.C^c  vfufr.fir 
cft  coMopinaOjTt  tc5ftatar  Abcoci.Oo*- 
me&cL  c. ^.^nu .  9  ^ ,  iMi  ii . 

9  S£«CK  o<ivin  tiko  «tKanripieo  ,  ■•■ 
cnim  noi^  li^bcc  fui  wcm,fHCC  cius  pri 
uilcgia,qtiii^pcr  iuspatrizpotc- 
ftatis,&  futtas  ipfa  tonitur.tcx.^.cman 
cipati,  iniiic.dchcFrcd.qufC  «bimcAn. 
£c'hoc  obin«itt  iufctevcri .  Scd  quid 
liodic  dc  >iH>uo  ?  Re(Q«oi«<i.  I^oilitf^ 

dubms^ 


{ 
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iKibiwSjfgcs  dccifionc  princip'»?,Yt  di- 
cit  MuKchlanus-tracl.dcfncccf.ab  in- 
tcftat.in  prin  num.^.Bar.I.G3lhw^.& 
<^uidri  tiiu,  n«.8.vidcrurtcncrcquod 
emancipatus  habcat  hodic  ctia  (uita- 
tem  &  fiiccedar  parri  ab  intcftato ,  vt 
/ons,  &  plcriq;  alij  fcquutur,Qijia ho- 
-ditrfiiblata  ei\  dillcretia  fuiuiia  fit  e;na 
cipationis,  vtvoluit  glof.d.i.Galius, 
vcrb.agnationcSjCoitcr  approUita,  vt 
»ttftMur  Alc».d.l.qui  (l*  patris  nu.  I  o.I. 
-fi  emancipati ,  nu.ii.ibi  lafnu  j6.C. 
dc  coHat.l.;  .C.  dc  iur.  dclib.Iaf  d.$.& 
cjuid  rir.int6,in  j.lciftxir.nu.''^  dixi  in 
Oa  f  .fiK^cosfio  ab  inicftato  Contraria 
vcr6part6.quod  hodicdurci  diffcrctia 
inter  Wift  in  potdhtc  &  c'mancipniui; 
c]uo  ad  qualiutcm  h4:rcdu,ita<j;licct 
emacipatTisfucccd.at<lciureciuili,noii 
tn  vt  fuuS,tcilct  glof.ord.Anth.  cx  ca, 
in  partc  irrkii  ,C.dchbcr.pr*tcr.&  in 
d'$.&  qnid  fi  tanto,  vcrb.cmacipatus, 
tnini Do<5^.ots in  fiiii-kicwrccjuuntur, 
&cocni  opino.  clic  teftatiii-  Corn.l.fi 
f ra  i  r }  s,i>un>e.  4  vC.  dc  i  u  r .  dcl  i  bcr  1  a  f.  l. 
pofthumon.iro,nu.i  x.C.dcbono.pof 
fcf.contra  t.-ib.  Fcmnn.Vafcj.de  fuccef. 
crcat.f .  1 9 .  nu.  7.  Anio.Padil.Ui  eman 
cipata ,  nu.  1 1  .C.de  iur.&  fad.  igiior. 
llhm  \<9c\s  app  iret  rcftringi  inagis  c6- 
ininnt?*pio.<jHachabctiiodic  fiiblj,tani 
diftet^emiii  fuitMi«-«ccmacipaiioni«,vt 
ft<;tc<fhft  <iuo  ad  ius  fiKicodcdi,  no  quo 
kfiri^i^iftj*  alia«  qMaliTa«c8,quchoJic 
ffiijVf.fis  Jklfunt ,  <St  dclidcracur  adhuc 
in  emancipatis ,  hxc  vcricas  cft ,  ita 
bt^iot^  j^ocrolicer  lac|oi  dicit  Cornui. 
l.if?.  EflvttuS  Whm  tieciiicMiis  cft  vdde 
tttagTMMi<l«ia  nec  hodic  trafmittet  cmt 
cipatus  hacrcditatc  n6adita  cicpotcn* 
Tta  f!itti*fii,^t  4ixi  infra  <S,.H.qu<Kl  aota, 
iqMia  cb  hodic  dc  confuctudine  Ger* 
T^anir  f(kusper  cotradcu  matrimoniij 
il|*foittrefitem«nc^i»u«,  vt^ixi  fivpr» 
f  .^nof .  t»oflcfsi<v,  c^.filius  vxoratut  n« 
i^mtran/mittct  hrreditatf  noaditacx 
|>«tct5ti«  foitafi^j  c(M04i  iiotauic  .tiiaM 


Anto.  Gomcr.  ad  II.Tauri,  cjntb  filiu^ 
etia  per  matrimoQiufitcmacipatus.va 
fiaiReful.Tom.i  .c.  9.^.14. iofin.qua 
irfcrt  Anto.PadiUa.Al.iT  emacipata,n; 
i^.tu  tii  dchac  confuctudincGcrm* 
nix  coijita.  Itc  no  pot  cxclufus  a  patri 
fucccfsioncabftcnfione  rcuocarc,  iu»- 
lal.fi.C.  dc  ropudian.hxrcd.vteft  c6» 
munisopinio  ^  dc  qui  iiitrad.^.fi. 

Prasdt^praccdunt  in  fucccfsionc 
ab  inicftato,  &:  cx  icftameto  In  fuccef 
fionc  cotra  tcftamctu  cois  cft  opinio^ 
quod  cmacipatus  nohabcac  fuitatcm, 
lcd  pr(>tcritus  habcc  contra  cabuUstl 
tu,no>]i  ct  ius  diccdi nullCi.ita  tenct  glo. 
mai^.l.ft  cmacipati,C.dc  colLit  &  l.lift 
Mus,  rt.  dc  minor.q  coiter,  approbata 
efc,vt  icllatur  Corn.d.  Auth.  cx  caufa, 
nu.19.  &:d  l.fi  cmancipati,nu.i5.1.fi- 
cut  ccrti,nu.?.C.dc.miIit.tcftam.  i.]u€ 
rcfcrt  Vafcj.d.$.i^.nu.8. 

Qtujlio  V, 


ut 


fuitatmreqwrim  quodfilius  fitinpti- 
mo  gradu  Dedaratur. nU.i.&  nrt.^ •^''•i'»- 
do  nidluin  te/larnentum  conditum  efl,  aHi$ 
fuffidt  tempus  dcfiituti  ttfiamenti . 
iiepos  rfon fir  auo  fuus^  n^i  in  uita  eins  con' 
ceptusfit,nu,'^. 

SEcutidn  vt  filius  vddcfccadcns 
fuas,  St  ins  fiiitatis  con  fcc]iiatiir,re-t 
c|uiritur ,  tyndd  fit  in  primo  gradu  pcr 
fe  vclrcprcfcntatiuc  tcinporc  mortia, 
hocoft,  vtncrao  cum  in  gradu  prsc<H 
dat,&  ita  fuitas  virtus  ,  &  dkiStus  dni 
rcfidet  in  priina  pcrfoao  ,&^graduiii 
iMX  dcfceiidcntiu^oonTcro  invkcrio 
ribus,tcx.d.^.fuii,IdcDfj;li  fxtct  filjtts, 
^  ncpotcs  cx  co,Ii<ct  in  poccftatr  fiut^ 
tfti  wrpotcs  tn  non  fuut  fui ,  ncc  hab<!K 
itsrafuitatis ,  fcdfolus  filius  tanqii;un 
proximiorin  gradu.Eoiamcn  d^lxciov 
tc  8t  fublato  dc  mcdu»,niqrtc vcl  cmAn 
cipationc ,  tunc  quin  ncpos  in  ppto* 
ftate  proxittiior  tii.,Gibiti::nit  Iqomq 
G  g    X  patris 


468    Michaells  Crafsl  .^ententlarum 


patris  Caij&c  iur.i  fuitatis  confc^uitui'. 

a  Qjjod  tnintdligc^  qu.mtumad  fucce- 
dendum ab  intcicato,  vcl  contra tefla* 
mcntum, A  clTcnt  prattcriti  vcl  cxhire* 
dati^&  hoc  cft  indubitatu ,  fcd  cx  tcilo 
bcnc  pofTunt  clVc  fui  harrcdcs  auo,c|ui3 
auus  exhzrcdanet  fihum,  fi  iQflituiHct 
nepotcm  in  tcilu^namquc  talcs  ncpo- 
tcs  funt  fui  harrcdcs  auo  in  tcAo  ahCc^ 
aiiquaimmixtionc^&  faciunt  patrcnc 
'ccfTanum  harrcdcm.tcxXqui  in  alicna. 
^.intcrdum.ff.dcacq.hxr.ibi  tenctBar, 
fic  rcc|uuncur  Qcs  c6itcr,vt  teftatui  Go 
lad.l  qui  fc  patris,nu.?4.C.vndJibc. 
Ant.Gomc2.varia.rcfolut.tom,  i  .c^ 
nu.  1  2 .  Ratio  cdj  c|uia  cxharrcdatus 
mortuo  habetur  :  fcd  mortuo  patrc  {%■• 
lius  fubintrac  locum  cius^dc  iura  fuiu- 
sis  conrcc|tiitur ,  atqucita  c*xhzrcdatio 
tolUt  fuitatcm .  ita  nugis  coitcr  rccc- 
ptu  cfl«  tcftatur  Goj^.  licct  contra  fcn- 
tiat  d  l  qui  fcpuiriSjGribald^vcrfic.rcd 
cum  ab  hoc  articulojtjuamuis.plcric^iK: 
in  hoccoatrarium  tcncat,  (][u6d  ctiam 
ycrius  vidctur. 

3  Hoc  quocjuc_»qu6ddiftumcft,in  fiic 
ccfsiouc  ab  iiitcflato^vt  ncpos  auo  fuo 
fiat  harrcs^rccjuiri^  vt  primum  locu  ha- 
bcat  tpc  mortiSj,intcUigi  dcbct  ,cjii  oi- 
no  nulliim  tcflametum  conditum  cfl«.' 
Sccus  condito  tcfto,  c^uia  tunc  fufficit 
tpc  dcflituti  tcflamentiproximiorcm 
cflc,vt  fi  patcr  habcs  filium,  fic  cx  eo  nc 
potcm  in  pticc,liJi»ai  cxh^rcdaiTct  ptc 
rito  nrpotCjCxtranco  K^rcdc  inlhtuto^ 
co^*  dcUbcratcfiliusmoriatur^podca 
hxrcs  rcpudiet^itaq;  dcflituitur  tefta- 
mcntum^  &  ad  cauum intcflati  rcduct 
tur^amcjiic  tuc  ncpos  (it  fuus  auo  hx* 
rcs  f  quu  tpc  dcdituti  tcfkimcnti^  c^uo 
confiabat  auura  inteflatum  decefsiilc^ 
ncmo  cum  prxccdcbat.tcx.Kfi  quis  fi- 
ho  cxharreclatOjin  princ.  Cdc  iniuflo.» 
rupt.&  tcnent  omncs. 

^  Ad  hoc  tn  j  vt  nepos  atio  (iius  harrcs 
fiat;ncccfrc  ell ,  c)u  6d  faltcm  viuoauo 
CQnceptus  iitjlicct  poit  ouortc  ciu<  ii»> 


tus,c]mtuc  in  viuis  fuifTc  fingitur,vt  di 
xi  fupra  dc  poflhum.Secus  vcro  fi  poft 
morte  aui  conccptus  fit.tuc.n .  mortuo 
patrc,&  dcllitutotcdoharrcs  fuusauo 
ticri  ncquit,licct  cx  pcrfona  patris  fui , 
cui  dclata  cW  hxrcditas,  fucccdcrc  auo 
nihilominus  pofsitiurc  tranfmifsionis 
cx  l.vni.C.dc  his  qui  antcapcrt.tab.  vt 
dixi  infra  §Si. 
J  Scd  qro^lipatcrdcccdatfuperfbitcfi- 
lio  &  ncpotc  in  eius  ptatc  conflituto^ 
&  poflcaabflincatfefi'ius,nuquid  nfr. 
pos  illcfucccdat,vtfuus,&  nccclkritis 
auo  patcrnofRnd.  <j>  non.fcd  fucccdit 
th  vt  hacrcs  voluntarius  dc  iurc ciuiii  . 
itadicit  coem  c(rcopin.& clarifsimum 
apudomncs  Goz.d.l.qui  fcpatns^nu. 
14  Sapia.nu.5 


Qtusiio  VL 


Bnteficiumalfftinrndijitis  iOHceditur,  nif.i. 
,An  lure  cmli^ptl  pr^Uorio  tantum  introdudu 
fu.nu.  2. 

^n  benejicinm  ahftinendifn  annale.Mt.j  • 
Quid  introduxerit  hoc  beneficiton,  ntf.  4. 
Filius  nen  prajiamtUT  hxres.nu.^ . 
Fiiius  poft  tepndxationc  pot  p(gntlerejiu,6. 

IVxta  pracdi(^a  quoquc  fcicndum  eft, 
i;)>  liccc  olim  fui  erant  quoque  nccef^ 
fan  j,  &  lencbantur  prxcise  patri  fncce 
I  derc  :  tn  hodic  bcncficium  abflincndi 
introducium  cft>quo  fuisha:rcdib.pcr 
mittitur  libcrum  arbitriu  adcundi,  vc! 
potius  immifccndi,vcl  non^ficut  cma- 
cipato^vclcxtrauco.  ita  tradit  Bart.  U 
ncc  emancipatuSjfT.de  leg.  i  .&  fcquuit 
tur  coiter  Dod.vt  rellatur  Anton.Go 
m  cx.vari  a.  refoktom.  1 .  c.  9 .  n  u.  2  3 .  vcrC 
fecundo  pro  iila  partc. 
3  Scdc^a:ro^  aniurc  prxtorto  tan- 
tum^anctiamiurcciuili  introdu6hini 
fit  abflincndi  bencficium  \  Re(p.  Va- 
riatum  cii  fcatcutijs^quibufciara  exifli 
mantibus  hodieetiamdc  iurcciuili^ 
cum  ius  prztorium  ab  co  confirm:w 
tum  iit  4  iuos  hjciedcs  idjiUocrc  poifi^ 


Llber.§.Suftas. 


Scd  obtinutc  ct  hodie^cflc  dc  iure  pr^ 
torio  tancum.ita  tcnct  gl.d.l.  qui  lc  pa 
tris,iii  gl^iag,pfopc  fincm,&  hanc  di- 
cit  magis  communcm  opin.  Alcxa.nu. 

5  gl.l.i.C.c{ui  admitti^  &  ibi  dicit  com 
munclar&  Sapia.&  quod  omncs  glo. 
ita  intcllcxcrunt artcritAng.de  Pcrur. 
tr.ifh.ruitat.  q.7.  Communcm  quoquc 
dicitGo^ad.d.l.cjai  fe  patris.  nu.  14S, 

rCommunem  &  vcrifiimam  ibi  nu.39. 
vcrf.  6.  &  magis  communcm  dicit  ibi 
Riininald  nu.6.  Ant.Gomcz.variar.rc 
fol.tom.i  c.g.nu.:a.vcrr  Ccd  his  non 
obftantibus .  licct cnim  ius  ciuile  rcfc- 
rat,&  appfobct  ius  pr.Ttorium  ,&  bc- 
ncficium  abftincndi  jb  co  introdudu, 
tamcn  illud  rcfcrt  cu  iua  qualitatc  prx- 
toria ,  non  vt  vircs  capiat  nouas  a  ture 
ciuili.ita  tcncnt  c6it<?r  omncsDo&d. 
l.Qiii  fc  pa:ris,vt  idcni  Gomcz.  d.  loco 
teftjtur. 

Scd  dubium.  vtrum  iftud  bcncficium 
abftincndi  ficannalc,vcl pcrpctitii,  tta 
vt  filius,fi  putci  danofam  harrcditaicm 
patris  ,  tcncaturintraannii  abftincrc^ 
vcl  pcrpctuopofs4tabftincr«  fifcim- 
nrifccat?Rnd.Qnia|irid  plcricjuc  dixc^ 
ri n  t,c6 i s  cft  rcfol  u tio , ^  fl  i  per pct uu, 

6  li  filius  fc  tacitc,vcl  cxprcfsc  no  im- 
mifcuic  hxrcdiuti,  pofsti  tjncunq;  ab- 
ftincre.itatcnctloa  dcImoJ.I.  vcnrrc 
pra?tcrito,rt''.dcac<).  harr,&  tdbturco 
muncm  ciTc  Sapia.d.1.  i  .nu.  i8.  &  fcq. 
Mouciuur  qdpr^toria  rcmcdia  funt 
annalia  ad agcndu,&  pcrpctua ad  cxci- 
picdu,Iicet.n.in  facultatcfilij  fit  abfti- 
ncrc,  tn  poftquam  abfttnuit ,  non  cft 
tn  cius  facultate  opponcrc  bcn^ficium 
abftincndi,  nifi  conucntatur. 

Quarro  cjuid  circa  fuos  introduxit  bc 
ndiciujn  abftincndii-RHpon.C^is  cft 
rcfolutio,  <j»  harrcs  pcr  bcncficium  ab- 
ftincndi  hodic  confcruat  fuiutem  ,  & 
cftc^tus  cius  in  his ,  <juar  ei  fauorabilia 
funt.fcd  amittit  cam  , quoad ca, q  cius 
incommodum  rcfpiciut.ita  tcnct  Bar. 
&omncs  inl.fi  fiJjus, If.  dcvulg.yttc- 
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ftatur  AlcK.I.ncccflarijs,  numc.5.  ff.do- 
acq.harr. 

J    Et  hoc  proccdit  non  tantum  c\n  har-i 
rcs  cxprcf>c  abftinuit,  fcd  ct  qii  fc  noti 
immifcuit,  quia  non  pr^fumiturhf rcg 
antcimmixuoncm,quoad  ipfius  pra>  i 
iuciicium.ita  tcnct  Roma.  d.I.  nccdfa- 
ri js  nu.i.Abb.c.i.  nu.f.cxt.  dcfolut, 
magi9  c6cm  tcftatur  Lf  I.ti  qUi^  nu.  f . 
ff.dcaccj.harr.Soc.conf.  tfo.nu.  7.V0L 
1  .IJcoq;  vt  pofsii  a  pacrnis  crcditori* 
bus  coucnin  talis  filius,  dc  cuius  abfte 
fionc.vcl  iinmixfioneno  c6ftat,ncccf. 
fccft,vtprobctur  tu  non  folu  filiumci" 
fe/cd  cu  hxrcditati  patris  feimmifcuif 
fc,vt  dixi  fupra  ^.harcditas.q.  i.nu.  8. 
6    Hoc  quoquc  notandum  cft  ,  c^  filius 
fiius  poft  repudiationcm,fi  fequcns  in 
gradu  nou  adiuit,po(sit  p9nitcrc,&  ia 
fra  trcs  annos,  non  vcro  vltcnus  hire 
ditatcqua  rcpudiauitadirc.  tcx  I  fi  C, 
dc  rcpud.harrcd.&  ibi  not,  gl.&  coitcc 
Dod.vt  tcftatur  Anr  Gomez  varu.rc- 
lol.tonui.c.p.num.^  I.SCCUS  vcr^cft 
in  cmacipjto,  vcl  fiho  rc(]>c«ftu  matris, 
«a  tenct  Ang.&  c6itcr  Dod.d.l.fixi.vt 
idcmGomcz  tcftatur, 

Qu^h   VIL  ' 

FiliHs&pater  vna  taieq-^  per/ona  cen/entttr 

&  ftwtim  patm,&  fiiif  /unt  idem.nu.  i . 
Denatio  wter pat^  et»  &  filium  paiet  quoad  : 

legitimx  a$^nattonem.  ww.  j . 
FiUus  nonpotcfi  inflitmfub  conditione  cafu4 

U.nu.  ^ .  \lwd  in  ncpotbus.nu.  4, 
7eflamentum,rn/fH'jfilius  jUHtpteteritutt  ipm^ 

foiHrenuUumeH.,nu.^, 
Mctus  m perfonafilij,  ctuat  in pe\fona patrit 

cenletur.nu.6» 
InfiUumcontinuitnr  dominiwn.mt.j. 
^n pofffl];o  continM tut.nu.H, 
FiUusiitusnonpotefl  ^fucapefe prohmde ,  ^ 

nu.$t.d<claraturnu.  10, 
Filius  italmittit  hxreditatem/ioadlia.nu,  1 1. 
FtiiuspSnutus  Cub  lodaiotK  cafuuli  mortims 

ante  euentum  corditwms  facu  lUjiuui  nfiM 
G  g    j  taemnrn. 
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ntenttm.m* i  i.declaratur.wt.  15.' 
Quidin  potefiatiHa  conditione.nu.i^» 

Dlximusdchis,  quarad  cfTciitiarui 
tatis  pertincnt:tiun<;paucis  dcof 
fedibus  fiiitatis  dcipicicmus.  Primus 
itaq,-  cft  cfFc6tus,  cj>  filius,  &  patcr  vna 
cadcmq^pcrfana  ccnfcantur ,  &  ftirt<Q 
patris  &  filij  runtvnum,&  idcm.tcx.l. 
fi.C.dc impub.& no.gl.l. z .C.qui  zta- 
tc  ff  cxcuf  lib.  t  o.  qu.im  coiter  appro^ 
batam  afHrmat  laf  l.fctcndum.  nu.2  5. 
fF.qui  (atifd.cog.Vafq  dc  fucccf.  crcat. 

I  p  nu.i*^.  Vndefilius  quafi  domi- 
nus  rcrum  patcrnarum  viuo  patrc  quo 
dammodo  cxiflimatur. 
rEx  quibus  infcrtur/^  rationc  fuitatis 
valct  donatio  intcrpatrcm,  &filium 
quoad  lcgiiimx  sfsignationcm  .  hanc 
dicit  cffc  cocm  opin.  laf.l.  fratcr  a  fra- 
tre,vcrfic.(cptim6limita,  ft.dc  condit. 
indcb.ScgurJ.Impcrator,numc.84.ff« 
ad  Trcb.Fcrnan.  Vafq.d.^.rp.  nu.20. 
'Infcrtur  fccundd,  quod  filius  non 
potcf);  inflitui  fub  conditionc  cafuaU^ 
nifiin  cius  dcfcduin  cxhzrcdctur,  vt 
infra  ^.tcdainciitum. 

Infcrtur  codcm  modo,  quod  ctiam 
ncpotcs  primum  locum  obtincntcs , 
fubciufmodi  conditionc  inO^ituinc- 
queant.itacil  communis  opinio,  vtdi 
xi  d.$.tcQamcntum. 

In^Lriur,(p  tcftamctum,  in  quo  filius 
ruus,&  in  potcftatc  cft  prxtt  ruus.ipfo 
iurc  nuUuni  clk ,  cx  quo  cnim  cft  quaii 
dfis,&  dnium  continuatur  in  fiiiu^  no 
potcft  alium  inftitucrc,ntfi  fiUum  pri- 
uct  ifto  dominio  .  hanc  roncm  tradit 
Bar.d.I.in  fuis.nu.^.ff.dc  Iib.  &  pofth. 
&  cft  coisopin.  vt  attcftaturComez. 
varia.rcfbl.tom.  i.c.p.nu.  i^.vidcin» 
fira  ^.tcftamcntum. 
Infcrtur  etiam,qu6d  cx  fuitatc,idcn« 
titatcq,  fcrcperfonarum  ,  metus  adhi. 
bitus  in  perlbna  filij  ccnfcj.ur  adhibi- 
tus  in  pcrfona  patris,  &  reddiiuradus 
mcticulofus^j^  uullus .  tcxcJ.  ifti  qui« 


dom,f^".quod  met.  caiif.lbidocct  Bart. 
j&  fcquuntur  commnnitcr  Do(S.vt  te- 
ftatur  Ant.<jomez.d.c.9.nu.  I  verC 
icptimo. 

Infcrtur,  qu6d  filiu^  fuus  acquirit 
patri.  &  dixi  $.q. 

7  Secundusclfcdus  cft,qu6dpoft  mor 
lem  patris  ipfo  iurc  diiium  bonoru  c6 
rinuatur  in  ipfum  filiu.tex.^.fui  inftit. 
dcharrcd.ab  intcft.Idcoq;  poft  morte 
patris  antcaditionc,  vd  immixtioncm 
filij  fui,vcl  in  ptatc,non  dicitur  necda 
tur  harrcditas  iaccns ,  qua:  rcprefcntet 
ipfum  dcfun»Sum  ficui  in  cxtrancis.ita 
tenct  j^io.I.cum  hatrcditas.  C.  dcpolit. 
quam  gl.  dicit  iingularcm  Philip.  Cor. 
l.?.C.deiur.dclib.&  valdc  notabiicm, 
laf.i.in  fuis.ff.dclib.  &  pofth.hac  dicit 
cocm  Dod.fniam  Ant.G0me2.var.re 
fol.tom.  i.cp.nu.i?.  Ema.Soarcz  rc- 
ccpt.fcnr.ihcfau.vcrb.harrcs.nu. 

8  Sed  dubium  oritur, an  etiam  poflef» 
fio  rcru  patcrnarum  ipfo  iurein  fuos 
continuctur.Et  qutdcm  Accurf.in  l.cu 
milcs,ff.cx  quib.cauiis  maior.  cxiftima 
uittranfirc  pofTcfsioncm  ipfoiure,  tii 
in  ca  non  pcrftat,  dum  poftca  fubiun- 
git  d.I.cum  milcs,intclligi  apprchenfa 
poflcfsionc.Sed  magis  communitcrob 
tinuit,poffclsioncm  ipfo  hirc  non  tra- 
firc,  quam  fcntcntiam  amplcdufitur 
Bar.&  cartcri  omncs  d.l  cum  milcs,  vt 
tcftatur,&  addudis  auftoritatibus  c6- 
probac  Artdr.Tiiaq.trad.  lcmort  faifit 
par.i.dcdarat.^.nu.d.  hancdciit  com 
muncm  o^inioncm  AIcx.  d.l.infuis  ^ 
Parif.conli.  i  .nume.  i  do.volum.  i  .vbi 
dicithac  conclufioncm  cffc  verifsiroa 
&  coramuncm,  &  qu6d  omncs  ita  te- 
Dcnt  antiqui  &  rccentiorcs^afTcrit  Va« 
lcnt.Forftcr.tr.ic.fuccef  ab  inteft.rub» 
hxreditas  quamdiu  dicatur,  verfic.cae- 
tcrum  ab  hacdiftinrftionc.licct  enim 
hjrcs  fuus  proprictatcm  confcquatur, 
tamcn  poflcfforcm  fuitas  non  facit, 
nec  plus  opcratur  in  fuo  ,  quamadi- 
tio  in  fxurauco .  Vndcdcut  in  extra- 
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iicum,itatn  ruumpofrcfsio  trasfcrtur 
corporali  apprchcn (lonc ,  &  prstdi- 
fta  pofTcfsio  in  filiu  no  tranfcat ,  adco 
vcrum  cft ,  vt  filius  ct  non  pofsit  pro- 
pria  au«5toritarc  accipcrc polfefsioncm 
fuarlcgitimaralio  h^rcdc  inftituro.ncc 
eicompctat  intcrdi<Sum  polTcirorium 
vt  dixi  fupra  $.lcgitima.q.  i. 

p  Infcrturct  cx  pi^di(^is,Q)filius/uuSj 
&  in  ptate^cum  ad  iilu  a  dcfunfbo  con 
tinuari  driium  dicatur,non  pot  vfuca- 
pcrCjVclprifcribcrcaliquam  rc  in  hs- 
rcditatc  patris  rcpcrtam ,  q  finc  titulo 
pofsidebat,pro  harrcde,g.a  nullum  titu 
lum  dc  nouo  confcquttur,  fccus  in  cx- 
traneo,is.n.  fi  dcfundtus  pofsidcbatrc 
ahcnam  bona  fidc,lcgitimo  tpe ,  quia 
tiiulus  dcficicbat  poft  aditam  hxrcdi- 
tatcm  potcfl  vfucapcrc,vcl  pr^fcribcrc 
cx  nono  tttulo  pro  haercdc.ita  tcna  gl. 
l.nihiljC.pro  ha:rcd.&  fcquitur  Bar.d. 
l.in  fuisjcftq,"  rcccptifsima  fnia.vt  pio 
fitctur  Alciat  nu.  117.Iac.dc  S.Gcorg. 
hpatcr  fiUum,nu.3  6.  ft.dcinoth.tcfta. 
Couar.c.pofrcfror.2.par.^.A.nto.  Go- 
mcz.d.c.p.nu.i  9  vcrf.4.  Arius  Pinel. 
rubr.2.par.nu.;  8.  vcrCfcd  omifiis,C. 
dcbon.matcr.licct  illc  contraria  fiiiam 
amplcftatur,q  in  pun^o  iuris  fortc  vc 
rior  cft.hanc  quoquc  frcqncntiori  cal- 
culo  approbjtamaftlrtt  Ema.  S  jarcz 
addit.adComcE.varia.rcfol.tom.  j.c.5. 
nu.90.qui  tamcncontrariam  vti  vcrio 
rcm  fcquitur. 

10  Intclligc  ti'i  hoc,vtprocedat,  quando 
filius  fc  immiicct  tanquam  hlius,  (ccus 
li  vclit  fucccdcrc  tanqua  agnatus,  vcl 
cognatus  p  bono.poftcfl^.ita  tcnct  Bal. 
rubr-depfcr.nu.i  5.&  cocm  opi.  profi 
tcturFcrnan.Vafq.d.^.  1  p.nu.  ^ qui 
tn  cotrariiim  probat^quod  vcrius  cft . 

XI  I4ifcrtttretiam,qii6d  filiusha:rcdit^ 
tem  ctiam  non  adiram  tranfmittitad 
hxrcdes,vtdixi  infra^.fi. 

I )  Infcrtur,  quod  fi  filius  inftitutus  fub 
conditionccafuali  vtl  mivta,^  in  defc 
6tum  cius  cxb^Tcdatus  dccciictit  autc- 


qua  conditio  CTtIftcrct,vcI  dcficcrct,  ttf 
ftamctum  dcftituitur,&  filius  fiius  hf^ 
rcs  ab  inicftato  cfficitur.  ita  tci  ct  Bar. 
l.filius  a  patre,flF  dc  Iibc  &  pofth  &  cft 
cois  opin.vt  tcftaturibi  Alcx.  num.  i, 
laf.num.  1 1 .  qui  tn  contrarium  tcnct, 
Fcrnan.Vafq.de  fucccfcrcar.J.  i  p.nu. 
50.  hcct  ipfc  quoque  fuomore  impa- 
gnct.dixi  infra$.tcftin.Inftitutiocnini 
conditionalis  non  tollit  olno  l*uitatii 
cxiftcnitam,&  dum  vixit,ncquc  infti-« 
tutus  ,  ncquc  cxha^rcdatus  tuit,  vndo 
fuus  hxrcs  cfficitur. 

1 5  Intelligc  tame,vt  proccdat,  nifi  datut 
fucrit  coha;res,vcI  fubftitutus,jp  cuius 
aditionc  exhzredatio  confirmctur .  it& 
tcnctBar.d.l.filius  apatrc,  &  commu- 
ncm  opinioncmfatetur  laf  ibt,Iicct  c6 
trarium  probct  Vafq.d.Ioco  oum.  f  f. 
vbi  dicit  cam  cflc  tcncndam;,  dixi  infrt 
^.tcftamcntuni. 

14  Idcm  dic  in  conditionc  poteftatiua, 
ita  tcnct  gl.Bar.  &  fcquuntur  ocs  d.l.fi  j, 
Uus  a  patrc,cftquc  cois  opinio,  vt  tcfta 
turlaf  ibi.Vafq.d  ^.ip.nu.jo.qui  ta-» 
nicn  rcftringit.  vt  proccdat  in  condi- 
tionc,qua;  conliftcbat  in  facicndo,  fc- 
cus  in  ca  quac  in  dando. 

Qiupo  vriL 

bodie  infiliu  habeat  loctm  jUUas.  nu,  .1«.' 

D '.(Iwiwtur.  nn.z. 
Qji  d  fi  pup.  Uns  habet  coh^redcm.  nu.  3 .  dti 

clara.nu.^. 
In  fiiio  abslincntejuitasconfirmat  fideicom^ 

miffum.nM^. 
Itemconfirmat  dationem  tHtoris.nu.  ft. 

1  Varro  iuxta  pdifU,  an  hodic  ftatc 
^^«^^^^iureprjeiorio  aiurcciuili  cofirr 
mato.in  filio  fuohabcat  locu  fuitas,  & 
ocs  clfcdus  cius  ?  Rnd.  Qu6d  fi  tilius 
fcimmifcuit,in  quocftplcnif.inia  fui- 
tas,vt  dixi  fupra,  .ibfq;  01  dubio  locum 
habct  fuiras,&  ocs  crtcCtu^.Sin  aut  lo- 
quimurintilio  cxprefsc  abftincntc  ab 
G  g    4  hxrcdi- 


47^    Michaells  Crafsi  iententiarum 


hjcrcditatc  patcrna^adhac  quxdam  fu- 
pcrfunt  rcliquix  fuitatis^quz  fcroiple- 
na  fuitas  appcllatur. 
'Trimd  Daq;  huc  habct  cffc(5u,  cp  cxii 
flctia  fuitatis  confirmat  tabulas  pupil- 
larcs  tcx.l.HhuSjff.dcacq.harr.patcr.fiC 
ibi  tcnct  Bar.  &  ocs,cftq;  cois  opin.  vt 
dixifupra,^  fubftitutio:C].id.  &c6em 
dicitFcrnand.Vafq.de  fucccf.  crcat.$4 
ai.nu.2  6^.  Qii,6dproccditquidc,  qn 
jpfcpupillus  (blus  hiit  inflitutus^&:  ct* 
dcdatus  paplUaris  fubftitutuSjVclduo 
p  upilU  indituti ,  &c  pupillaricer  fubfti-i 
tuti,'yt  cHxi  fnpra  $.fui)ftituiio,q.25. 

Scdqro,c|^J  lipupillns  tnftitutusha- 
buitcoharrcdeiufuu,  &  extrancufub- 
fti tu  t  u  m,  nu  m  cju  id  cohx  rcckr  fuo  abft t 
»cntc,cxiftcniia  faltan  ipfiusimpube 
ris  cootirmat  tabulastclbmcntarias  ?• 
Rc(p.c|»  fic.honc  dicitcoem  Dod.fcn- 
tcntiam  Ang.dc  Pccuf  d.trac.fuitat.p, 
q.quartus,&  vitimus  cafus. 

Scd  Dunquid  puardida,  vt  cxiftctia  Cui 
kxrcdisabftincntis,  confcruct  tabulas. 
pupiihrcs,  proccduntmatrc  «ciftcntc 
in  mcdio?Rnd.qu6d  fic  itatcrict  gl.L 
patcr  filiojfcd^m  cocm  lcduram,  quam. 
omncs  fcqinintur^vtteftaturAngd.d. 
traft.fuitatis,cjuarto  &  vltimo  cafu. 

AUus  cffcdHs  cft  futtatis  in  filio  ab- 
ftincnte,cj>  confirmat  fidcicommifTum 
vniu«rfalc,et  extrancorclidu  a  filio  ab 
ftincnictcxt.I  )tatii,$.fui  autcm,  ff.aci 
Txcb.a^bitcnct  gl.&Dod.coitcr  fc- 
quuntur,vt  icftatur  Ang.  d.  tra<ft.  fui». 
tot.c^^.vcrfJccunduscuc&us .  Ratio 
cft,quiadi6tus  fifiuscogi  potcratrcfti 
tuerc,ficut  alius  extrancus,itaquc  coa- 
dionc  confirmatur  pcr  fuitatem. 

Tcrtius  cftcSiis  ia  fiio  abftiuctc  eftj> 
Cf  cofirmat  dationcm  tutoris  ia  tciVo 
licct  taUs  datio  tutocis  aUis  finc  aditio 
BC  non  valcat.Lca  tenct  Bar.d.Ui  fiUu& 
qui  pairijff.de  vulg.&  pup  .  &  cft  cois 
opi.vc  tcft atur  Ang  d.tr  itt.cj. ^.ver fic. 
tertius  cffc:^tus,5i  lioc  qn  inltiiutus  cfl 
fiuis^cui  datus  cft  tutor;{i;(us  ii  filioiiA 


pubcri  cxhjcrcdato  datus  cft  tutor,aUo 
filioiuflituto  ,  namquecius  exiftcntii 
non  confcruat  tutoris  dationcra  ita  t9 
ncnt  communitcr  Do6t.vt  idcm  Ang. 
tcflaturd.loco. 

Otuflio  IX,\ 

Swtas  qmi  opfretw  injuo,  quinciobflinulfy 
nec  fe  inmifcHit. 

QVacro,  q,d  operetur  fuitas  in  filio 
^fuo,qui  fc  ncc  abftinuit ,  ncc  fc 
itnmifcuitjin  quoplcna  cft  fuitas?  Re- 
fpond.Cois  cft  rcfcvlutio,  cp  Ucct  p  bc- 
ncficiuprxtoris  ncccfsitas  fublata  cft, 
&  oes  cftc^us  fuitaiis  quo  ad  iocomo 
dum  fiUj  i  tii  quo.-id  fauorcra  filij  f»i- 
tas  non  cftfublata^nce  cius  eifc<£ius,v8 
dixifupra.Suitas  iuq;  in  talifiUo  opc-> 
ratur,non  t«ocs  cflcdus,  quos  fcmi- 
plena  m  fUio  abfbncntc,fcd  ct  alios  in 
£auorcm  cius,dc  quibus  fupra.  Idcoqj 
hzreditaicm  non  aditam  iranfcnictit  ^ 
vtdixiinfra$.fin« 

S^MM^n^l^, 
^perdationem  fubdiiuti  ytdgariitolUtm» 

nu.  1 .  declaratUY nu.2.& 
Ouid  in  yulgari  tatita.nu,^. 
J[)w<f  in  yuigari  (bprehila  in  copediofajtu.  j. 
i^id  fi  vulgaris  fiat  in  Juitate.nu.6. 
^nfuitjstoUaturinlegitima  per  dationi  fuh 

flitmi^u.j, 

Ouid  fi  -yulgaris  iunSa  cum  fideitonanffaria» 

^id  in  fitblhtutione  eadusa.rm.g . 

Quidft  legatafuitreU^lanominatimab  t/^e 

tUtOJtUAO»  ' 

REftat  vt  dicamus ,  quibus  modis 
loUatuc  fuiras  .  Quacro  itaquc  aa 
pcr  datioucm  fubftiiuu  vuIgaristoU 
fatur:  ponc  cnim  ,  paicrinltituit  fi- 
lium  fuam,&  in  potcftatc  hzrcdcmy. 
ei^ac  fi  hwc*  non  critj  fubftituit  vut- 
'  garitcri 
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gnritcr?Rcr. Articulus  c  valdc  dubius  , 
in  c[uo  contrariffunt  intcrprctum  fcn 
tentiae  Sunt  cnim  «^ui  cxiftimarut  fui- 
tatcn%  non  tolli  dationc  fiibflituti  vul- 
g;aris^quoddocuicAng.l.  fi  patcr,C.dc 
inn:ic.&  fubftit.fic  hanc  commune  fir- 
mat  modcrnorum  fi?ntcntiam  Arct.I.fi 
filius  haercSjff.dclib.&pofthum. 

Contrariam  vcro  partcm  frccjuetio 
rtbus  calciilis  intcrprctcs  rccepcrunt  , 
quam  tcnct  gl.l.Papinianus,^,  ^.ff.dc 
inof.tcft:.&  fcquitBar.d.l  fi  filius  ha:- 
Tcs,6c  quodifta  fitc6is,neminccontra 
diccntCjdicit  ibi  Bald  n.  i  .magis  coem 
ibi  Alcx.nu.j.Iaf.I.Liiciusjnu.  i.  ff.  dc 
vule  Soc.I.  I .nu.  ^yieod.tit.  Corn.I.fi. 
C.oc  rcpud.harrcd.ibilafcol.  f .  Sapia. 
l.cjui  fc  patns,n.59.C.^admtt.  Coem 
cjuoqj  dicic  Corraf.Milcclla. lib.  i  .c.  2. 
ImoLl.iam  diibitari,(f  dc  harred.infti- 
tu.  Main.  I.ncmo  pot  miitarc,nu.  1 1  5. 
ff.dc  rcg.iur.c6cm  cjuoq;  fateturPauI. 
de Caftr.I. fi  fratri,&  ibiCorn.n.  ii.Sc 
fcq.  C.  dc  iur.  dclibcr.  idcm  Corne.  1. 
cum  antiquioribus,  C.cod.  tit.  magis 
communcm  dicit  Socin.  iun.d.^^  & 
cjuid  fi  tantum,num.8  l.Alcx.  conf.,^. 
vol.2.vcrfi.&licctdida,Bencd.c  Rai- 
nutius,  vcrb.  mortuoitaq;,nu.l  09.& 
vcrb.fi  abfq; libcris,  uu.  p j.  Socin.I.  fi 
filiusquipatri,nu.io.&  20.Rip.d.I.  i. 
nu.130.ff.dc  vulgar.  magis  commuhc 
profitaur,  licet  contrarium  tencat  An 
ton.Gomcz.varia,  rcfol.  Tom.  i.  cap,  ■ 
9.nu.j4.&  cap.j.nu.  i^^&ibiEman. 
Suar«,c]ui  quwlem  contrariam  quoq; 
probat,  &  vcriorem  laudatSfort.Odd. 
trafl.compend  fubftit.  inpraclud.  par. 
a.q.^.vcr.^.cffcdus.Raiio.quiain  vul 
garicxprcfTa  non  dubium  cff  intclligi, 
fi  noluerit  ycl  potucrit  cife  hatrcs,  Va- 
dc  tcdator  dando  talc  arbitriumjvidc- 
turfaccrcde  ncccffaiio  volunurium  , 
confcqucDtcr  toilitur  cxiftentia  fui  h» 
icdis:Scdquains  duru,a  rcccpta  ha6tc 
nusdiu  multumq;ob/cruata  fnJa  recc 
dcrc/o  coQtracia  ncgauuam  in  pun&o 
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iuris  multo  veriorcm  cxiftimo. 
2  Scd  rctcnta communi,intcllige  ean> 
non  procedcrc,quo  ad  ca  c]ug  pcndcnt 
cx  tcftamcnto  ,  ideoq;  fi  filius  harrcs  a 
patrc  dato  fubftituto,vuIgari  inftituto. 
abftincat,non  prohibctur  abftenfio- 
ncm  fuam  rcuocarc,  iuxtal. fin. C  dc 
repud.harred.ita  tcnct  Ang  ibi,  &  hanc 
cftccommuncm  fcntcntia  tcftatur  lafl 
in  prin.col.2.  licctMainc.  contrariam 
partcm  communcm  dixcritd.t.  nemo 
potcft,harc  tamc  communior  &  vcrior 
cft  attcnta  maxime  negatiua ,  quam  vt 
vcriorcm  multi  fcquuntur. 
j  Itcm  intdligc  vt  proccdat,  qn  fiibftt- 
tutio  vul(»ans  fpccificc  fuit  concepta 
in  cafu  voluntatis  &  impotcntix  ,  vel 
gcncralitcr,fi  fiiius  hzrcs  non  crit^fe- 
cus  ii  in  cafu  impotentiz  tantum,  qua 
niam  tunc  fuitai  non  lollitur.  ita  tcnet 
Bart.I.GalIus,f.& quid  fi  tantum,ff.dc 
ltb.&  pofthum.&  ibi  Alciat.dicit  hanc 
cffc  communcm  opinioncm,qucm  rc- 
fert  Vafqui.d.Ioco^nu.i^o.  Socin.iuA«, 
d.$.&  quid  fi  tantum,num.8i. 

4  Scd  quzro ,  numquid  pratdtifca  cdis 
conclufio  proccdat  in  vulgari  tacita  c6 
prchcnfa  pupillari?  Rcfp.  quoduon.ita 
tcnct  B.ir.l  i  .ff.dc  vulg.&  pup.  hac  dl 
cit  vcram  &  communcm  Do^t.fcnter- 
tiam  Fcrn.Vafq.d.^.2  1  .num.  i  S^.Sor^ 
tun.d.$.&  quid  fi  tan(um»numc.8 1 . Sc 
fcq.Gribald.com.opi.vcrb.fubfht.vul» 

'    garis,hoc  dicit  ccrium  cffc  fcciuidura 
omncs  Ang.  tra<!"Ldc fuit.q,  i  o Jiu. 
vcif  quartus  cafiis  cft. 

5  Qu^arro  iiem  quid  in  tacita  vulgart^* 
qux  comprehcnfa  cft  in  conipendiofa.jj 
vt  dixi  fupra  ^.fiibftitutio^q.  niunquid 
tollct  fuitatc  &  cius  cfic^tus  ^Rcfpon,. 
controucrium  fuit ,  quibufdan)  cxifti- 
matibus  cam  totlcre  fiiicutcm  &  tiaaC- 
snisfiuncm  ,quod  cxprcfla  dicatur  fot- 
tcm  vcrbisgcncralibu5,vt  dixifupra^^ 
fubftitutLO,q.^.  quafciucntiam  £cqui« 
tur  ImoLd.l.ll  fiUus.hxres,  alijs  magis 
commuDiur  ccnfi.iitibu^  noa  toUiiiut» 
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tatcm.hanc  fnlam  tcnctBir.d.l.  i  .flT.dc 
vulg  & pupil.nii.  ^o.&:  ci.$.&  quid  li  tS 
tiim,C6cm  dicicMod.Par.addii.ad  A- 
Icx.cortf.  r  y.lir.C.  vol.  ?.&c6em  hanc 
cflcopinioncm  alTcrit  Scgur.l.  j.$.fi.n* 
I5  0.1l"dclib.&  pofthum.Soc.d.l.  I.  ff. 
«Jcviilgar.num.47.&:  communcm  cflc 
opinioncm  &  vcriorem  Fcrnand.  Vaf- 
«jui.dc  fucccf.crcat.  nu.aoo. 

Iicm  proccditTiipradifta  communis 
conclulio  ,  qii  fubllitutio  vulgaris  fa- 
f^acft  in  harrcdit3tc,vt  fi  pitcr  dixit,fi 
filius  mcus  non  fucrit  hircs ,  fccus  fi 
fiat  in  fuitatc,hoc  cft,fi  filius  viuo  mo- 
rictur,fccundum  confiliun',  Galli,  fub- 
ftituo  ncpotcm :  quia  tunc  no  tollitur 
fuit3s,ncctranfmisfio.ita  tcnct  ^\qC.  I. 
fi  matcr,$.  fi  filius,rt.  dc  vulg.  &  fcqui- 
turBart.d.l  Gallus,$.&  quid  li  tantu, 
vt  tcftaturlaCd.l  fi  filius  harrcs,nu.  57, 
Ant.Gomc.var.rcf  Tom.  [.c.p.nu.jp, 
Fcrnand.Vafqui.d.$.2  i.nu.i  pr.Qu^ia 
talis  fublHtutioconcipiturincafii,quo 
filius  moriatur  in  vita  patris,cjuotcm- 
porcadiccnon  poteft:  Vndenon  vidc 
tur  fibi  data  licentia  abftincndi . 

Quacro,  numquid  tollaturin  lcgi- 
tima  luitas  pcr  donationcm  fubftiiuii 
vulgaris  ?  Rcfpond.quod  non  ,idcoq; 
monuo  filio  finc  aditionc,  vd  im- 
mixtionc,iranfmitictfuam  lcgitimatn 
ad  quofcunq,',licct  habcatfubftitutum 
vulgarcm.  ita  tcnct  lacob.  Butr  I.  fi 
arrogaior,  ft.  deadopt.  qucm  fcquitur 
Alcx.  diccns  hanc  fentcntiam  mirabi- 
lcm  &  magni  cffcdus  d.  1.  ii  harrcs ,  & 
cam  a  plcrifqucmodcrnorum  tcncri  af 
lcrit  Socin.d.l  i.nu.^^.vcrfi.  1  ^.ft'.  «lc 
vulg.  &  iftamopinioncm  &  conclufio 
ncm  cflctcnendam  in  iudicando  &  con 
fulcndo  unquam  ucrain,  &:commu- 
ncmdicit  Anton.Gomcz.d.  cap.^.nu 
mcro  40.&  cap.  j  nu.i6.vcrf,fecunda 
principalis  opinio,Communcm  quoq; 
dicit  Vafqui.d.^.4  i  .nu.i  pp.Qma  non 
tranfiniticrc,grauamcn  cft.  V  ndc  talis 
fubiUtutioviilgaris ,  confcqueotcr  illa 


coditio,fi  nolucrit,  ibi  tnclu(a  reijcituf 
qiioad  lcgitimam.dixi  fupra^.le^itima, 

8  Quarro,quid  li  vulgaris  cft  iAin^iacu 
fidcicon>mi{raria,vt  11  vnuscft  fubttitu 
tus vulgaritcr,  atius  fidcicommtiTaric^ 
numquid  t.xiftcntia  fuitatis  to^lctur 
dationcm  fubftituti  vulgaris?  Rcfp.  (p 
non.ita  tcnct  Bald.l  non  iiiftam^C. a4 
Trcb.cftq;  coisopi.vt  rcfoluit  Alcx.d. 
l.fi  filiusnzrcs,&  tcftaturFcrn.  Vafq, 
d.§.  2 i.nu.  1 9  J  .G ribald.com .opi.  vcrb. 
fubftitutio  vulgaris:Quia  dando  fidci 
commiffarium  fubftitutum,videtur  vo 
luilfc,filium  poftc  cogi  adirc. 

9  Quarro,quid  fi  fubftitutio  pcr  mortc 
fubitituti  viucntc  tcftatorccaduca  fic 
rct,  niiquid  cxiftetia  fuiias  rcuiuifcct?. 
Rc^p.quodfic.iutcnct  Bal.d.l.  fi  ma- 
tcrj.  i.ft.dcvulg  &  cft  coisopi.  vttc- 
ftatur  Fcrnand.Vafq.d.^.i  I.  nn,  198. 
quamuis  contrarium  ibi  tcncat  Imol. 

10  Qujd  autcm  li  tcftator  nominatim 
rcliquiftct  lcgataab  inftituto^quo  ca- 
fu  non  vidcntur  rcpctitaa  fubftituto, 
confcqucntcrpcr  rcpudiationcm  inft^ 
tuti  vitiarctur  taliak-gata;Nijquidcri( 
fublata  fuitas  &  cius  cftcdus  ?  Rcfp.c^ 
iftocafa  nc  pcrcantlcgata,& fubucrta 
tur  tcftantis  ludiciu^non  ccnfcturdata 
inftitutoliccniia  abftincndi^confcque 
tcr  6i  fublaca  fuitas.ita  tcnct  Bald.  d.l. 
I  .C.  fiquis  amjl]a  cauf.  cftq;c6is  opi- 
nio,vt  tcftatur  Vafq.d.$.  2  i.nu.  197. 

1 1  Qiiid  fi  tcftaiorcxprcsiimcauitjncp 
dationcm  fubfticuii  vulgaris  fuitas  tol 
latur?  Rcfp.quod  nonjtollitur.ita  Bal. 
c.  Cumana.dcclcd.  cftq;  cois  opinio 
vt  tcftatur  Vafqui.d.^.ii.numc,  107, 

QHAilio  XL 
s  r  M  M  ^  n^i 

%/in  jiiitat  totlatnr  ptrr  doHationem  cobxredis 
extnmei/iu.  i.dedaraturnn.  2. 

ClMidtn  fiuo  cmancifatOtnu.i . 

i^idin  Lonfi,mutione  pupiilaris  fuhRitutio' 
tus.nmn.^. 

^nid 


tti  Liber, 

Qiodtnhjtfiiein  reeerti qui decrfjic  fuperfU 

iepupillo  vniuerfali  h^rede^  w«.  5 . 
Qurd  fi  tefiator  exprefjlm  dilpofuit,ne  datio  c» 

h»edis  extrnnei  tolUt  fMitatem,  ntt.6. 
T^mcjuid  roUatur  fuitas  quod  ad  reuocatio  - 
nem  abfienfio  niSjnu.y, 

1  /^Vacro,an  fuitastollatitr  pcrdatio 
V^ncm  colia:rcdis  cxtranci^Refpon. 
Variatiim  fiiitin  hoc  quoq;irticulo, 
vt  inpra:ccdcnt!,(edrcccptiorcft  opi* 
niojquod  datio  coharredisextranci  tol 
lit  cxiftcntiam  fuitatis.ita  tcnct  Dyn.l. 
1. ff.de  accjuir  h«rcd.&  hancdicit  cffc 
cocm  opi.Arciin.d.l.fi  fiiius  qui  patri, 
nu.  2o.tT.dc  vulg.Soc.nu.  lo.Corn.I.j . 
nu.io.C.dc  iur.delib.&  l.non  iuftam, 
nu.^.C.ad  Trcb.Cor.l.fi.C.  de  rcpud. 
harrcd.  cocmquot^;  prQfitctur  Gulicl. 
Bcncd.c.Rainutius,vcrb.mortuoitaq;. 
cl  2.nu.7.&  nu.JoS.Maincr.l.inuito^ 
nu.6.ff.dc  rcg.iur.&  in  l.ncmo  pot  mu 
urc^nu.i  1 5.cod.tit.Iari.Lucius^nu.a. 
fl.dc  vult^.rcccptiorcm dicit  Fcr. Vaftj. 
dcfucccftcrcat.§.2i.nu.8j. Quar  con- 

2  clufioquideuiproccditin  dationc  co- 
hzrcdis  cxtranci/ccus  in  dationc  coh^ 
redis  fui,quaen6  tollit  fuiiatcm.  ita  tra 
dit  Alcx.d  l.li  filius  qui  patri^num.  20. 
&  communcm  dicit  idcm  Alcx.I.  apud 
lulianum^^.idcm  lulianus^nu.^.  ft.  ad 
Trcbcl.&  fcquuntur  omncs  qui  prin- 
cipalcm  concIufjoncnifcdanturjiVttc- 
ftatur  Fern.Vafq.d.J.2  i.nu.  bS. 

j  Idcm  cft  in  filio  cmaftcipato,  dato  co 
hfrcdc,non  cnim  loUitur  fuitas ,  cucx 
ncccsfuatc  paicr  cogatur  ci  Icgitimam 
darc Jta  tcnet  Ang.d.I.ii  filius  qui  patrt 
&  ibi  Alcx.  dicit  hanc  cllc  communcui 
opinionem  Vafqui.d^.  i  i.nu-pi. 
4|  Item  proccdit  prxdi(5ta  coiiciulio^ 
quantum  ad  confirmationem  pupilla- 
ris  fubiUtutioniSjnamqucIicct  filio  fo 
—  lo  inftitutOj  &  rcpudiata patm  harrcdi 
tatc  dcccdctCjCxiftctia  fuitatis  coiifir.. 
mat  tabuUs  pupillarcs^vc  s  di^umj  T% 
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mcn  fi  datus  cft  coharrcs  cxtranCils,tol 
lit  ctiam  fuitatcm.quant.un  ad  confir 
mationcm  pupiilaris  fubftirntionis. 
hancdicitcoem  Dad.fniamRip.  I.  r. 
nu.  1 66.  ff.  dc  vulg.  fecus  vcro  quo  ad 
tranfmisfioncm,quar  pcr  dationcm  co 
harredis  cvtranci  non  tollitur.itj  docct 
Bald.I.^.C.de  iur.dcljb.&  hanc  cffc  c5 
muncm  Doft.fcntcntiam  aftcrit  UC.  1. 
fin.C.dcrcpud.harrcd.&  ibi  Corn.col. 
2.Fran.Ripa  1. 1  nu.  i  <55.ff  dc  viilg.C6 
muncm  dicitSapia.  I.  qui  fepatris,  nu. 
_j9.C.vnd.hbcr.& rcccptiorcm  probat 
Va{c)ui.d.^.2i.nu.o7. 

5  Scd  qua:ro,quid  fi  harrcs  cxtrancus  cf 
fct  inltitutus  in  rc  ccrta ,  &  dcccffcrit 
fupcrftitcpupillo  vniucrfali  harTcdcin 
ftituto?Rcfp.qu6d  tucjicct  poftea  dc- 
ccdat  pupiUus  h^rcditatc  non  adir,ijCxi 
ftcntia  fuitatis  confirmantur  tabul^  pu 
pillarcs.iia  tcnct  Ang.I.cx  fado,tf.  dc 
harrcd.inftit.  &  hanc  cflc  rcccptiorcm 
fniam  tcftatur  Vafqui.  d.§.  2 1 .  nu.90. 
quia  talis  hzrcs  in  rc  ccrtaloco  Icgata- 
rijhabciur,  itaqucnon  poiuiffct  fiia 
aditionc  confirmare  tcftamcntum. 

6  Quid  itcm  fi  tcftator  cxprcsfim  di* 
fpofuit^nc  pcr dationcm  coharrcdis  cx- 
tranci  fuiras  toUcrctur?Kcfpond.quQd 
non  toUiiur.ita  tcnct  B  ilJ.c.  Cumana* 
cxt.dc  cle<5t.&  quod  ifta  fit  commuuis 
opinio  tcftatur  Vafq.d.^.  2 1  .nu.97» 

7  Quarro  item  ;  Numquid  pcr  datio- 
ncm  coharrcdis  cxtranci  tollatur  fuita\ 
quo  ad  bcncficium  rcuocandi  abftca- 
iioncm  quod  fuis  conceflum  cft  ?  Rc- 
{pond.qu6d  nonj,  fcd  potcft  filius  infti 
tutus  dato  ci cohaercde  cxtrjncQ,fi  ab- 
ftinuit  j  intra  tricnnium  rcuocarc  ab- 
ftcnfioncm^non  fccus^ac  fi  coh^rcdcnx 
cxtrancum  non  habuiflct,  ita  tcnc( 
Ang.  d.  I.  fin.C.dc  rcpud.harrcd.&  ibi 
laf.dicit  hanc  cffc  communcm  Do<5t» 
opinioncm  Vafq.d.$.  1 1 .  nu.  ^9.  licct 
contrariampartcmcommnncm  affc^ra^ 
Main.dJl.ncmopotcft4num.i  15. 

QiKcra 
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Quarro,  fi  patcr  inftituat  filiuin  fub 
conditionc  ,  1»  volucrit :  An  tollatur 
fuitas  t  &  fanfinislio,  ciusq;  cffc^ius  ? 
RcTpond.  H  cc  quzflio  controucrti- 
tur  :  Qinbufdam  cxiftimantibus  fal- 
tcm  ncccsfitatcm  tolli :  Scd  magisob 
tinuit^quod  pcr  talcm  conditioncm 
filius  ncdumamittai  ncccsfiiatcm,  fod 
ctiam  fuitatcm  ,  tranfinisftoncm  ,  & 
cffcduscius  ,  <^uam  fcntcntiam  tcncc 
£art.  I.  lifilius  qui  patri ,  ff .  dc  vulg. 
&  pupil.  &  iftam  clTc  magis  commu- 
ocm  opinioncm  tcftatur  Socin  l.  con- 
ditionious  pupillus,ff.  dccondit. & 
dcmonftrat.  verf.  fccunda  conclufio, 
Aiito  Gomcz.d.cap.  9.  nu.  j  i.  Rodcr. 
Suaicz  Rcpct.  1.  (juouiam  in  priori- 


bus,ampl.i .Vafq.d.$.  sr.nu.z09. 
p      Qiiarro:  An  exhjredatio  toUat  fuita 
tcm  ?  Rcfpond.  quod  fic  ita  tenct  Bar. 
1  I .  §.  fcicndum,fF.  dc  fuis  &  Iceit.  hae 
rcd.&  fcquitur  Alexan.  d.  1.  h  filius 
qui  pairi,  numcro  i  o.  ff-  de  vulgar.  fic 
pupil.  &  communitcr  Dod.  vt  tefta- 
tur  Anton  Gomcz.  variar.  rcfolut. 
Tom.  I  .cap  1 1  .num.  1 9.  Quod  tamcn 
dcbct  intclligi  probata  caufa  c\hzrc- 
dationis,  ficfcntcntia  laia  contra  fi- 
lium,  mcdio  vcro  tcmporc ,  doncc  iu- 
dicium  dccidatur,  cft  in  fkifpcnfo,& 
ita  concihaniur  contrarix  Dod. fcn- 
tcntia*in hocarticulo, vt non  contra- 
ricntur,  fcd  imoconucnircridcantur» 
&  hxc  fufHciaot. 


r  Llber.^.Teflametum . 
§•  Teftamentum. 


BSO  LVIMVS  in 
prdcedcHtih/j  §  S. 
du4f  Jfeeiis  vlttm^ 
rttm  v»lMntdtem,dO' 
nattontscMufdmOTtTs 
ir  codicillorum^  ncc  non  alta  ^ttdho- 
tam  fart€?n  vltimart/m  voinntatH 
omprehendunti  Nnnc  ad  ipfamtefia 
nentorummateriam  pro^ediemurt 
^orum  vfusnon  filum  fre^uens^ 
"edetiam  nccejfarius  efl :  Nam  RcP- 
mh,intereft  teflamenta  condi^&  qut 
}ue  in fua  hona  certum  haredem fuc» 
ejforemj^  agnofcert ,  ne forte  cogatu* 
mis  hahere  haredem  ingratum  alp- 
fuem,&  male  de (e  merttum,  cui  ho^ 
ia  fua  magno  lahore  acjudore  partd 
eltnquat,ne  ve  fortajfe  noftrisrelu 
^is  honis  contentiones  &  rtxas  inter 
un^osnohis  Janguine  excit€mus,cui 
nalo  riuHa  alia  ratume  commoitus 
fuam per  teftamenta  mederi potuit , 
}ua  omnihus  temporihuj  nonfeiUs,ad 
ILjfftohferUAta  Junt^ 

S  r  H  M  U  K^l  Jt. 

iflamentiim  faSum  non  prafMmitm^i^ 
%Ya  tefiumenta non  ^j^imtMtur  ja£hi.iki^ 

f  Mppimis  autem  przmitto ,  c^uod  te- 
I  {lati  ^  quain  imcdati  cau{a  potior  fit 
k  quamdiu  tcf^mcntum  valcrcpo^ 
itjUmdiu  lcgitimusharrcs  non  admit 
itur,tex.l.c}uamdiUj£E.dc  rcg.iur.tcf^S; 
nentum  tamcn  fa^ftum  c^fc  nonpra:fli'. 
nitur^fcd  potiusintcflatum  qucmdc- 
:esriirCjideoq;.is  qui  hzrcditatcm  rcai 
imam^que  ab  intcftato  (ibi  ddata  cit^ 
^etit^pcobationem  tcAamcnu  isx  ad?^ 
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ucrfariiim  rcijcit ,  nec  ipfc  alrqucm  ah 
intcftatodccesfifleprobare  tcnctur.ita 
tcnet  Bar.I.isp6r,nu.2  5.  ff.  dc acquiri 
harred.  c|uod  imo  prarfumaturpro  ca 
quidicitdcFundura  dcccsfifTe  abintc 
ftato.Sc  hanc  fnhm  vfujrcceptam  cfTc  tc 
ftatur  Cornc.I.fi  emancipati,  nu. ^ .  C. 
de  conat.&  cocm  cflc  fatetur  ibi  Bolo- 
gnct.uu.7.&  Roma.fcntcrwiam  contra 
rium  tenentiscoitcr  damnatam  tcfta- 
jtur  ibi  Cagnol.nu.55.  &  quod  harc  fcn 
tentia  fit  frcquentiori  calculo  probata, 
^quior  &  fortaffc  verior ,  atq;  in  praxi 
obtincbitjaircrit  Dida.Couar.  pulchrc 
cxplicans  var.rcfol.lib.i.tit.d.  num.5. 

Secundoprfmitto,(^uod  /tapparctdc 
tcftamcnto  pcr  dcfundum  coditOj  plu 
ra  tcftameoia  fada  non  prxfumuntur. 
ita  tcnct  gM.omnium,vcrb.comproba* 
tur,C.dctcftam.&ibi  fcquiturBar.rtu..^ 
4. cftq;  cois  opi.  vt  tcftarur  Curt.  iun, 
conf  1 6  2  .Mant.lib.  2.tit.  j.  n.  i  .Quod 
rntclligc  niii  ncgctur,  &  tcftcsdcfupcr 
"produdii  cxaminati  inuiccm  rcpugnct, 
namq;  tunc  vtrcducanturad  concor- 
diam,&  periurium  cuitcturphiratcfta 
mctafa<5ta  intclhguriiur.itatenet  Abb. 
c.cum  Ioannes,pcr  illum  tcx.cxt.de  fid, 
inftru.  &  lianccftccommancm  DoitiL 
fcntcntiam  tcftatur  Alciat.h  2 ,nu.  3 
&  fcq.  C.  dcbon.poff,  fccundum  tabi^ 


5VMM  ,A\irMi 
Quid  fHteflamentum,. 

QVarro  qtiid  ftt  teftamentum  >Re- 
(pon.  Teftamenmm  eft  vohinta- 
tis  noftrap  iufta  /cntcntia,  de  eo  quocfc 
poft  mortcm  fiiam  qais  ficri  velit.  te»., 
l.i.  tf.dc  tcftam.ita  plcriq;omncs  dc-- 
darantj.quam  dcfiflitionem  in  contros 
ttcxiiaai  yocarc  noQ.  Ii<;ct  j  quamui^^ 
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glor.d.l.T.rcquiratl>3PfccJi!f  mftitiffio- 
ncm^fed  Vlpi,  icfimnoncm  Do^.abC 
quc  fub.iuditKfmr  »VljW«tif r  ,  oc  Ccft;itnT 
M.int  Irb.  r.tit^^.mi.TC.^fV  cnliw  p<t«. 
fcctr^fl  na.conftans  c^;  i»cn<rrc  Bt  diftV- 
rcntijs.Gcnas  efV,  fnfj,  c|4t«  fi^nificat 
/smncm  ciriufcuncj;  Fci  delibcrirar  vo- 
lnntatcni^dditar«oiiiuOa,qUarhabct 
cmpka/ln/vidcKcCt  qnod  «lebcatcffc  p 
fcftj.ratronabjlis,  (blcnnit^  &crtomni 
partc  iujcta  pr^fcriptu  lcfi[udi^luta.ita 
dcclarantocs.vt  tdbtwir  DicJ,  Rub.  dc 
tcft  *m.c.Rainurim,r>.?.Fracif  M3t^ 
conicd.vhim.folunt.lib^i.tit.tf^Au.  r* 

Qmftio  IL 

yndcdxitnr. 

QVarrb  vndc  Jicatur^Help.  ttfffcirac 
^,iumdicicj.mcnus  tcftationc^» 
dkiir  aliirl{c.&  ita  coitipoilcum  adua- 
bu  s  voc^bus^  tcflor>&  mcns,  ^  coitc^ 
i>eccpmra  clt  ab  intcrprctibus,  vt  affc- 
rit  Vafcj.dc  facccf.crcai.in  praefu.  nu. 
1  S.Q^am  dcriuationcin  ridct  Gcllius 
lib.  5.C.  1 1.  Val.lib.  5.  Elcg.c. ;  6.  volctcs 
fimptcx  efltf  hoc  vocabulu  a  tc{lor,vt  fit 
tcftaincn.adic^adidione»  tunv,  tcila" 
inchtum^ficut  vclamcn  vclamcnfum  , 
ouod  quidcm  vcrius  cfl,fi  Eiymum  in- 
f|->icijnuis  .yVcriiirfi  lufHhianum  non 
tam  <ic  huius  vcr[n'compoffitionc,  q  vi 
&  hgniticationc  fciififlc  vcrius  c(t,qd' 
lit  nicuti^  tc4laiia^i^i|i4i^X)}lurimu  mcs 
dominatjr,ivi  x^alctinTiac  tcf(ationc,(i 
ciit  Thcodu.in  Noujt],xiu7vT«lUlTim«t 
tu,  dicit,  propric  c{l,  c|ct  tcllantii  nicra 
plxinct  voluntji^ .  oft  i^ic  tuil»tir>^'q,a 
cipB)(jutc    V  Juutc  d4.iiintti  tcHotu/'. 

< 


litarr,nfr.j.(fnhratfrrfm:^: 
m.lir  bus  noftri  temporisy 
.Alfinilkibits  itBn  infcripth  mAtrictdA,  nu.  6. 

I  /^Vjrncv^*ftt<unt  frcncraccftamc- 
V^oruflj  J  Rtf|»oa.  I  ocrut  olim,  id 
,eft^ntcll.  I  J.tabtil.variatcftamcaco- 
riim  fpccfcs^cfc  cjuiBus  Aut  GcLlib.  15 
c.  2 7  .Sccf  hocfic  I n  dcfii cf  li dr n crrr  ahb^ 
frtnt/ofent^5  tmtnm  hap  du*  fyvcm 
R  u  m  erKi>  M4icMr AfagMMHiHj  i^l 
rr^pedtt     iofamii  folcmicauaj  v«L 
pritule^rum,  in  plurcs  i^cic^  tlilMii 
nidi  poidt.  AJiud  .a.€ft  tcftamcntfi  ia 
•fcriptisjaliuJ  nuncnpjtiuumjaTiuditii 
feni&Cros^ariud  adpia»  caitftj^aliucf 
ffiWnfiim  cfd:  fcithr  cmifics  fpccicjr 
tr»>cifl1.f  ffhnfroBeromfwhrwrfimttir 
^Uot^  tc#ameatvin  altmi  (^iiwr  ioK^ 
n«Ir&  f0ivmiic^UudiHforu)«jVtia 
quci  >f  ib  as  patcb  it . 

_ .  piJci^cj? alitul  cft  tcllamCrttu  militls. 
l  afiud  P.i^ni.  Scirc^ut  dcfccs,  a>milei 
U  d1ciViii',qii!  irr  hiffitdri  matncolatfti 
^ritJtcprtfTcipts  fcriptrty,  8t  f»tlb)»M 
jignovocsfiii  ,  «ltfK];«ia<::ku»,a  f^nw 
00  rcccdereiiujint«4tacniet^o.l.p«a. 
if.c}uib>c9t  £aik<lMk>.<^a  Odcu:oixcrib 
quuntufjVt  ibi  Anjj.nota4v  Ev^iis  miK 
tibus  ohm  ita  dcf?gnatis,ph*niTcgii 
litaria  copctcbant  ta  naualibtis  ,  cjuain 
tcrrcftrtbuk,|ti»h(HnAcflc  Aibiran- 
diiin  dicit  Eman.aCoftal.Gallus, 
<|uWri  ttrftttj,  t  .paft.nti  erz .  C6cm<(j-'" 
•eif  6<  itx]iitMr  V«fq.  cJc  fircccf.  cfcjf. 
2-}.nu.i4  &  corum  tcftamcnra  valcnt 
ffcce*frtfctflt>  fwm  dtfc*^ifnf/c]mci^ia  i 
ttliji.s  dcccpVtfs  Ccnp^Htti  fch^eritll  ip. 
tM.Certrtfrreij^il  f-    >    '  ^^' 
f  -  $cd^ti*To,»firtiiliti  coflcofatttfnei. 
iVart  lur^  rtiilrfafi  rbicfrtwpic,  tn  yci«4 
f ccjuiratHT,  <j<iod  dc^af  in  cnHT\*;,fi  m 
^pcd^tiortc  lit  occnp.if  tr<  ?  HctponA 
Ut&.varic k>c|iti!ntt;f  ihh-^c  uritctfhf», 
•*»d  coftrfn  tHdh'  ct>Higcrt<*r;d>ftiM<;«<: 
•^«^ptthj  ffntilcgi  t^rtun  w  A  tir  ct  tmkJi. 

^urium 


au^aAu:  tcpans»Tol  qoodmioor  ou- 
mcrtntc^Htt  fciftidi,  «c  quo.  j'..vt:l  quio 
aiiilia  ^  rolcADtCkte  £ca|uiiiu  >  &  Cilbt 
prioilcgta  no  copctuticxtra  <Kpcditio< 
nc  fiiiccaflra.Tta  rcnct  ocs.  7«aHcg5Ji. 

Qiiod  intclligc,  vt  non  copctint  pri- 
uik^a^nili  quod  filiiisCtmil.  &  furciuj 
&  nuitiis^militcsposfint  tcflari  cxtra 
cafirj.ita  tonct^L^.fi:<i  haiftcnuSjiniH. 
dc  milic.tc&iin.  cjui  communiccr  ap^ 
■mifaafyft  dicut  ModjPjr.add.^iMiDsc. 
Lhn  ooftrnmyvcrb.arcDntr. 

Aut  ioqtnm  ur  dc  priuik^  js  cooosTif 
fonc  lljnplicitatis.^vbqdpccritio  ciut 
pro  cxh«red.iiionc  ItJLOcatur  ttinc 
<]uoc|;  c)c^ra,c^Jitiaac  li^c  cadra  illis 
priuilcgijs  no  g«u(ilcnt.  it»"  ^^cncnt  ocs 
prxdidi,&4ta teiKt  igl.pri-^  fcd  liaftc- 
jius^nfltt.ckraiilttitcibm.quamcoit^'. 
approbatEcifc  dicir  ibi  VigU.Q^tia  tuc 
•6.£ntcxtr4  ocpcditjoncm  &  pcrtciUu 
poflunt  facilc  confulcrc  pcritioccs. 
•  Aut  vcro  tcrrio  vcrfamur  circd  pri- 
•liicgia^araijiitcibiit  co&cc«iuntur  ra- 
tionc  prxrogatiuar  fiuc  mcritorum;vt 
Quod^ire^  -^x^  puUeri  tcA^  i  pi)f- 
iit^&  tuncfubdtflingtic  ^  atitcnim  mi 
lcs  uftiimcniiim  foctt  dc  Cadrenripc- 
€uIjo,&:  tunc  gaudcnt.Aut  tc^lari  vjIc 
dc»li^s2K)nis,^  lioccafu  dtiVootiunt  1% 
tcrprctcs  :  Quibufd(un«Kiitim>intibu< 
«itracarllramtiitcniHirc  nilitan  tisfta 
ri  oon  poiTc  t  quain  lcnicntiatB  luctur 
fabcr.inOit.dcmilit.tcflam.nu.^l.aliji 
^RoffKMrpriuilc^ium  cttacxtra  cailra 
connpctccc  cca(cntibus.  Quod  Toiwt 
lor^ .penul.iijftit.dc  miJii.tcftam.& 
ancdicit  eitc  magis  cocntnuncin  opi- 
^iioncmSfort.Odd.  traft.  compcixiio 
fiibfht. pur.  5.pr«mif.5.  coJKUif.  4, 
Quia  ratio  iihus  pr»u>kgij  compctit 
ctiam  poft<}uani  a  iiulicia  rcdkcrunt^vcl 
etiam  antca,  tn  his  qui  ^e  co«tinuoifi 
rflrmis  cxcrccnt,  &  parati  funt  fcinpcr  , 
-vudc  intcrim  ftipcndta  pcrcipiunt. 
5    Scd  c]uaero  ,  <iuaiquid«tiaua  militt- 


ixts  «oftri  tcporis  «o4e  moitn  <£iipiet^' 
priuilc^ia  mtlicaria,licut  amt(]uis  co^h: 
ticrc?Dixi  fupra$  fub(linitio,q.<6tf. 
6     'Quarro  item,numquid  diAa  pritiiic 
^tcftadi  ,iu«cmilicari  cofnpctantci^ 

Jjiii  matriculis  infcripti  non  funt,&  tn 
unt  in  hodililocOj  vt  funt  mcrcatores 
c»ftnifc9ucAtcs,Iaivtj  vi&ualcs  ?  Rcfp. 
qudiific^  dumotio  (inc  inloco  lioliili. 
ita  tcnet  glJ  fcriniarios,  C.  dc  tc/lain. 
iDilit.quamfcquuntur  Doc.  communi 
ter,vttc(latur  Pacifconfi.}  a.num<>^. 
Ub.z.Ial.CLtr.q.  i^.vorf  itcm<]ustro. 

QH&^iO  IIIJ. 

•  -  . 

bus  &  aduocatis. 

/^Vj:ro,an  liarcpriiiilcgi»  tcflan<ii 
^^-^^J^urc  militari  compctant  Dodiori 
has  ,  &  aduocatls,qai  mihtare  quG^ 

Suedicuncur  ?Rcfp  quod  fi  loquimtir 
c  priuilc^ifs,  qait  militibus  ronc  (im* 
pliciiaris  v«l  ignorimiif  «onceffa  (unr, 
plonu  cl^ica  non  ccfeteac  il>o^oribus 
&Aduocaci&,ita  ocsyaSicgati  coiccr^ 
iiuc,qiiia  ipfi  alx»  iuriv  regulat  doccrc 
dcl>cne,&  qiiodhccfit  cois  opi.  tefla- 
lut  FcTn.Va.Sq.dcfacceCcrcat.$  .14.  o. 
^i.Sin  aut  ilimusm  priudcgi^  conccT 
fia  rcfpe&xi  prjrrogaciua: ,  &  mcritoru, 
tttnc  fi  liat  Dodtorcsa^ta  non  lcgcn 
tcs  vel  aduocantcs  ^icd  ocio  &  ncgotia 
tionibus  indulgctcs,  no  gaudct  priuilc 
f»io  miliuri,  &  hoc  qnoq;  no  haDct  du 
biu.  Sinivero  fint  dodores  a(ftu  lcgc-ccs 
&  aduocari,mifcro$  dctcndciw,  &  tur 
batis  conlilia  rcd Jcntcs,hoc  cafu  Doc. 
didcntiunt :  '«.^tdaHi  cxiOimant  hi(cc 
compctcflc  priuilegia  ifta  militaria, 
.banciontcntiain  tcncc  Alcx.i.  Ccntur. 
nu.  2.&  (cq.&  eam  dicit crcbriufi  rto» 
,p*amCorj!Af.l.procibus,nura.io  C  dc 
ioftit.&  liiM>tt..com:naiicm  dtcit  Zaf, 
iLfniki,  lUi.  b«ti.  <k. rc.  lud.  Maucntur 

quod 
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quod  DoAores  &  aduocati  non  mmus 
^nt  vtilcs  Reipub.  Qc  bumano  gcneri , 
^uam  miliccs. 

Contrariu  vcro  tcnent  fcre  ocs  d.  1. 
Ccnturio^&hanc  cflccocm  Doc.  fcn- 
ccntiaicflacur  Soc.iun.lib.i.nu.^  i.  & 
in  pradicafcruari  dicitClaud.  dcScyf, 
ibid.num.;.&rtdicuiorum  dicit  tcncrc 
conirariuCorraf.d.l.pcibus4&  quauii 
h^c  iorcc  vidcatur  magis  cois:  £go  t4 
«ipriorc  procliuior  s\i,|>|)tcx.l.fi.C. 
dc  priutl.cor.qui  in  iacr.pala.jniUt.vbi 
acquiparantur  militibus  quoadpriutlc 
^ia^licct  cnim  armati  militcs  non  fint: 
tn  fimilc vclparem  militiamexcrccnt, 
•dcoq;paria  dcbcnc  cflc  priuilcgii. 


clerici  habeant  priuile^ia  militarid, 

QVacro,nuquidclcrtci  &  fic  militcs 
c^lcdis  mtlitiz  habcanc  proidida 
priuilcgia  militaria  >  Rcf.Variatum  cft 
^b  intcrprctibus^fcd  obtinuic  eis  com- 
petcrc.quam  fniam  tcnct  gl.l.nulcs,ff. 
tlc  rc  iud.  &  cocm  cflb  tcftatur  Alcx. 
nu.{  Jaf.nu.i  i.Zafnu.^».  ibi  Cocm  di 
dt  Alcx.d.l.Ccnturio,nu.i  5.Mouciur 
quod  milites  nobis  faluanc  corpora  6c 
'jdiuitias.clcrici  vcroanimasfuis  prarci 
bus.  Ego  tamc  contrariam  fcntcntiant 
dc  iure  vcriorcm  puto,quia  miiitix  c^ 
Jcdcs  ,&armar7militiacomnino  funt 
-contraria*  quoad  cxcrcicium,  crgo  ctia 
<juo  ad  pr.rm^a  arquiparari  non  pof- 
iuut  ,fccns  in  aduocatis,  qHiairmatit 
-tnilitibiis  aequi^urantur. 


QuAslio  VI, 


SV  f'lM.4n^l  V  M. 
priftHt^ici  Kailitar/acdpt  t^r.tfrincipAits, 
^  \  V^io :  Ai»  ■priuilq^.ia  ifta  miliraria 
^^•'^  i  o  lii  pcia n  i  •pn  n  ci prbu.^ ,  r cgibus, 
duciba:.,^  marciiionibtis?  Rcfp.quod 
.iiCj  (iuiumodoprincipes  func  talc&c^ui 


Tion  rccognofcant  fuperiorem,vei  fi  re 
cognofcant  fupcriorcm,habcanc  tn  iu' 
ta  impcrijfibi  aprincipefuperiorecoii 
€cfl«,alias  non.ita  tenet  Alcx.d.l.Ccn- 
turio,  num.  i6.  &  hanc  dicit  cflc  coem 
Doc.fnlam  Soc.iun.ibi  nu.yS.Gaiiaa. 
nu.do.&  quod  cdis  omniu  fit  condu- 
fio teftaturSfort.Odd.d.trac.  copend. 
fubftit. par. 5.q.^ .prarmif  4.  Quicquid 
dixcrint  Doc.puco  eos,nili  militcs  flnt 
priuilcgiomilicari  nogaudere,  quauis 
flon  negc  principcs  qui  non  habcnt  fa 
periorem  One  folennitatelcgumtcftari 
poflcjCx  eo  tamen  quod  lcgious  ciuili- 
bus  foIuti(inc,uccradunc  Do^t.l.  om« 
nium,C.dc  ccftami 

Qu^io  VIL 

IV MM  J19^1,A. 
Jntefianmto  mlitisnonte<fuititur  mnne.j* 

teftium.nu.u 
Miles  pater  poteft filitm  in  teftarr.€ntofriite» 

rire^mm.  2 . 
Tfftiirr.ciiiniilitis  an  tffterel^fubiaceat.nn.^. 
Miles potefi  dirtilo Jubflitucre  htcredt  pubtfi 

numero  4. 

^Anmitts  pofjitpvo  parte  teflattis  decedere , 

nu.$.&  qmd  in  dvbio. 
I   "p^ Ixi  milicum  tcftamcnta plura  habe 
•■--'rcpriuilcgiarNamqueprimo  in  tc 
ftamcnio  militis  non  rcquiritur  folcn- 
nitas  7.tcftium,vt  dixi  infra. 
3    Sccundupriuilcgiucft,  quod  filiuc» 
"ccrtafcicntiaprxtcrirc  p6t,&  tcflmip 
fius  non  cipfo  iurcnullu.tex. l.ncntccT 
ti,C.deititam.niilit.Scd  qro,an  hodic 
in  tcfto  militis  ncccflc  fit  cam  f iltc  cx* 
primi,vi  tcflih  vaIeat?Rcrp.qu6d  fic,  a- 
lias  fi  fmccauf^cxprcsfionclibcros  ptc 
fcat  patcrtamil.milcSjttflra  no valcbit. 
hxc  cft  coisopi.vt  tcftaturlafd.l.ficut 
ccrti,nu.8.Vigl.f  .pcn.inftit.demilii.it 
ftam.Fcrn.Valq.dc  fiiccd.crcat.^.  J4. 
nu.:;^.  qui  ramc  contrarium  dctcndit. 
^      Ahud  priiiiicgium  uulwiscft ,  qwod 
ciustcftamcnium  qucrclf  non  fubia- 
rcc.tex.l.£n.C.  dc  inoiJ.  tciUm.  &  hoc^ 

quidcm 
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quidcm  oUmjhodte  vero  feais  c(l » 
iurc  nouirsimo.auth.ccdra  militis  fub- 
iaccc  qucrcljt.ita  tcnct  gl.in  l.tc(lamc< 
UjC.dc  inoffi.tcdam.  &  (cquitur  Bar. 
eftqucvcra  &  communis  opinio.vt  tc- 
ftaturlaf.Vafq.d.^.z^.nu. ;  j. 

Aliud  priuilcgiii  quoq;  miiitcs  habct, 
pot  dircdo  fubftitiicrc  h^rcdi  pubc 
npoft  aditamhzredicatc  &  cxcludcrc 
matrcjvcdixi  fupra  ^.fubftitutiojq.d 

Itc  milcsduob.  tcftisdcccdcrcpotcft 
tex.l.qrcbatur^ff.  dctcft.mil  In  dubio 
autfi  milcs  poftcrius  tcftni fccit,nccap 
parctj  anprius  tcPm  fubiatii  eflcvoluc 
rit,an  pcrnocvtrunq;valcat,an  ncutru 
qri  folct,&Iicctalija!itcrfcniiat,  tamc 
cois  cft  opin.poftcrius  tui  valcrc,vt  te- 
ftatur  Fcrnan.Vafqu.de  focc.prog.-.^. 
20.nu.29.Qupd  intclligit  Bart.l.n>ih- 
tiSi§  vlufCdcmilit.tcft.  qn  iHin  tcitju 
fccit  dc  olbus  bonis,fccus  (i  tantum  de 
aliqua  partc,quia  tunc  vidctur  vcllcr- 
trunquctcftamcntum  valcrc.hanc  di- 
ftinftioncm  dicit  cllc  rationabilcm,  & 
ab  ca  non  cflc  rccedcndum  Mant.  dc 
conicc.vlt.vol.hb.  d.tic.  i  .nu.  21. 

lQu£(iio  VI JI. 

s  r  M  M  ^  1 
miUs  pofjit  pro  paite  te^atus  dezcdert , 

fro  parte  inteHutus^  nu.  i  .declxratur  nu.  2 . 
kiiles  habens  difiinflapatrimoniajiinftituat 

vmtm  in  vno  &  nemiaem  m  alijs ,  an fit  lo- 

csts  iuriaccrefiendfMu}. 
Similesinnituat  •pnumincajlrenftbust  alitm 

in pagamt!St&  vnusrepudtat ^non confiqid 

tur  alterum,nu./^. 
Jiffiisutus  in  vna  r€,¥el  duabus  confc/fuitur  re 

ftdmm  per  ius  accrejcend/,ru4. 5 . 
Si  miles  m^lttuat  imum  tnunciatoliuminca 

jilrenfil/us  ^  tunc  inslitutus  habet  dimidiam 

ttnciam  pagarucorun^  &  dimdiam  caftren- 

ftitm.nu.6. 

:  A  Liudhabcc  mllites  priuilcgium,tj» 
-f^licct  paganus  non  po(sit  pro  par- 
tc  tcfta  tus  dccedcrc,  pro  parcc  iotclla- 


tus:tii  in  militc  hoc  pcrmittitur,vr  pro 
parccceftatus,  ,pparteinceftatu$  decc 

2  dac.Quod  quide  obtincc,  qn  de voiutx 
te  milicis  conftat,  na  in  rcdubia  vidc- 
tur  fub  difpoHcionc  iuris  cois  refiduu 
rcIinqucrc.itacftc6isopi.vt  dicam  fta 

5  tim  q.fcq.Vn  colligicur,qu6d  fi  milcs 
habcrcc  diftinfcas  ha?redicatcs,fiuepa- 
trimonia  caftrcnfia,&  paganica,&  vnu 
inftituacin  caftrcnfibus  ,&  ncminc  in 
alijs,vcl  ccontra,  tunc  noncft  locus  iu 
fi accrcftcndi,fcd  fucccdunc  vcnicntes 
ao  intcft.itatcncc gl.d.I.  i.C-de  icfla. 
mil.&  quod  hxc  fit  coisopi.a  qua  noa 
audcret  in  iudicado  reccderc  dicic  Sal. 
ibi.coem  quoq;  dictt  Alc.ibi  n.p.hunc 
cftc  cocm  intcllcdu  d.l.  dicitDcc.  ibi 
in  prin.jRo  cft,  qainftitucdo  ?num  in 
pagan  co,vcl  caftrefi  patrimoniOjfitis 
dcclarauit ,  fc  vcllc  iurc  militari  vti,  & 
toUcrc  ius  accrcfccdi,cx  quo  diftindio 
pacnmoniuru  in  paganum  non  cadit. 

4  Qu^iiiimo  fi  viium  infttuiacin  caftre* 
fibus ,  aUum  in  paganicis  ,  vd  in  parte 
vnius,&  altcr  rcpudiac,  iK>n  confequi- 
tur  alccrum  patrimonium,nuc  inftitu- 
tus  ftt  in  altcro,fiuc  vtroq;  patrimonio 
quia  conftct  tcftacorcm  voluiifc  tollcre 
ius  accrcfccodi.harc  eft  magis  commu- 
nis  opinip,vc  ccftatur  Alcx.  ibi  num.t. 
Dcc.num.y.dumdicitgLibi  communi 
tcrrcprobatam  cflc. 

5  Iiccolligitur alius cafusjt^  fimilesali 
quem  cx  ccrto  tundo  ,  vcl  duos  in  vno 
fundojvdduob.  inftituit,J&  ncmincm 
in  refiduo,icliqua  bonaaccrcfcut,  nec 
quoad  cainccftacus  vidcturdcccfsinc. 
icaccncc  gl.d.l.  i.verb.daucin  vna  rCj 
qua  magis  cuiccr  approbata  dicit  Alcx. 
tbin.p.Cuius  contrariu  rcnctgl.  Cor. 
ibicol.H.Arct.$.ha:rcditas,deinfc.ha». 
red.Dcc.  num.  </.  Uccc  ipfeconcrariain 
fniam  vcriorcm  <licat.  iwc  qijoq;  dicit 
coitcrrcccptam  Roma.ibi  num.  ^.laf. 
uu.  1  o.nouifsimc lyan.Mant.Ii.6  tic.i, 
nu.26.f;^cccur  tn  laf.  paflum  cfteambi 
guumj&  dilputando  iicianqiopiniooc 
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froflc  rnftinicri.Cugn.d.l.uis  noftrum, 
tfti.9.Fcrnan.Varc|.fjui  ipfcquocjucco 
tfafittvti  vcriore^bat  dcfucc.  progr, 
^.lo.n.i7.&  dcfucc.creat.f.i^.  n. 54. 
In  dubio.n.non  vidctur  cniepiS  infti- 
tncndo  abfq;  taxatina  ,  rclidtiu  ei  vcllc 
aufCT-rc.Sccus  i  gitur  (i  ipfc  milcs  1  tcfto 
jphibuit  iusaccrcfccndi,»^  potfacerc  , 
«jra  in  co  ccflat  ro  indufttua  qa  potcft 
jp  partc  dcccdcrc  tcftatus,  jp  partc  intc 
Itatus.runc.n.hacrcs  inftitutus  non  po 
tcft  vltrarcm  ccrca  llbi  relidaquicqua 
capcrCjliccr.n.  inilcs  pofsit  Icqutn  for- 
inas  rcgularitcr  in  fuo  tcfto  prartcrmit 
rcrc,  tamcn  fi  vclir  cius  volutas  (incdu 
bio  rata  eft.ita  iradunt  omncsd.l.i.  vt 
tcftatur  Vafcj  dc  fucccf.creat.J.i^.nu. 
40.vcrf.infcrtur  crgo. 
6  Ire  cx  prardidis  alius  cafus  colligitur, 
<f  qri  milcs  inftituitviiij  cx  vna  vncia , 
alium  in  bonis  caftrcnlibus,  luncinfti 
tutus  in  vncia  habcbit  dimidia  vnciam 
paganicorum  bonorum,&  dimidia  ca- 
ftrenfiu,  itacj;coniunduscft  caftrenli 
bus,&  ii  inftjtutus  in  caftrcnfib.  rcpu- 
diat,inf}ituto  in  vncij,nun^  coniuclo 
in  codc patrimonio  dcbct  accrcfccre. 
Sccus  vcro  in  rclicjs  bonis  paganicis,  1 
euib.  non  cft  hacrcs  inftitutus  ca.n.in- 
iiituto  in  vncia,non  auc  inftituto  in  ca 
ftrcnfib.  accrcfccrc  dcbcnt .  itatcncnt 
coitcr  Dod  vt  firmatSal.  d.I.  i.  c]uem 
rrfm  CIar.$.tcftaincntum,cj.  1 6» 

QuApo  IX. 

jin  Pules  m  dubto  cenfeatHr  -pti  "pelle  iurt 
tomntuni^^pel  (pecialt. 
C  Vccefsiuc  nuncc^ua»ro,an  milcs  m' 
^dubio  ccfeatur  vri  vcllc  iurc  coi,  vcl 
priailcgio,&  tcftni  eius  ex  iurc  coi,  vcl 
militari  recipiat  intcrprctationc?Rnd. 
Doc.varieIoc)uuntur,Sal  diftinguit  d« 
1. 1  .nu.7.  c^^autin  tefto  militarimtcr- 
Uciiicfblennitas  rccjuifita  de  iure  coi, 
&  tunc  pfumitur  milcs  tcftari  voluifte 
iccutulu  lua  cocynifi  cx  vcrbis  apparcac 


altud  voluiffc.vt  c},apatnmoma  dtftin- 
^taalium  inftitucudo  in  caftrcnfibus^ 
alium  in  paganicis,vt  pr^ccxl.c^o.  dfxii 
Aut  (olcnnitas  iuris  cois  noii  fuit  adhl 
bit3,lcd  folum  militari$,&  pracfumitur 
vti  voluiifc  priuilcgio  militari.  Scd  hac 
d i ft i n dion cm  rcccn  ti orcs  ocs  rcp roba 
runt,  tu  clarius  diftingue  duos  cafus : 
~  Primus  eft,cjn  tcftra  militis  non  potcft 
valcrealiquo  pj<5io  dciurc  coi,  &  tunc 
pfuinirur vti  voluiirciurcmilitari.  tCK. 
]. j.ft.dctcft.mil.Qnia non  ccnfct  ini- 
lcs  clcgilTcca  via  pcr  quatcftmfuum 
cuertaiur,fed  potius  vfus  priuiIcgio,vt 
ruftincatur,&  hoc  non  habcc  dupiu. 

Scds  cafus  cft,tjri  tcftra  militis  fufti 
ncripotctiurc  coi ,  &  tuncc6is  oium 
cft  conclufio,  cj>  in  dubio  potius  voloit 
vti  iurc  coi,^  priuilcgio.  ita  tcnct  Pau. 
fkCaftr.d.l.  in  tcfto,  &  cjd  fit  rcccptt 
apud  ocs  fnia  tcftatur  Vafqu.Iicct  ipft 
prium  tcncat  dc  fucc.crcat.J.  24.^.41 . 
Qd^tntcIUgc.nili  proprietas  vcrborum 
magis  infcrt  ad  ius  fpalc ,  tunc.n.pfu- 
mii  magis  voluifle  vti  priuilegio.  tcicJ. 
t  .&  a.C.dc  tcft.mil.&  dixi  cj.p ratccd» 

Sy  MM  Jtf(^l 
Jejiamentiim  in  fc  riptis  tfwd  fit  .nu.T, 
Teflamentum  nuncnpariHNm  quid^ntm.l.^ 

hoc  tfuoqucpotefi  in  fcrrptttraredi^ifnu.^ . 
t^Ua  forma  nunc  upatiui  tefiamentiynu.^. 
Dljjerentia  inter  nticupattuum,&  in  fcriptis, 

nu.  5  .&  feq. 
I  jP\Ixi  aliud  tcftm  cc  in  ftriptis,  aliud 
•*^nuncupaiiuum,teftm  m  fcripti*  il 
lud  eft,i}>  fit  in  fcriptura ,  vcl  ipfius  tc- 
ftatoris,veI  altcrius  cuiuftibct  manu  cor 
fcripta,adhibitis  y.tcftium  pubcribus, 
atc^ue  libcris  hoibus ,  qui  rogati  fe  vno 
codenrrquc  temporc  nullo  extranco  a— 
Au  intcrucnicntc  tn  prarfcntia  tcftato 
risfubfcribant,&  figillcnt  fuo,  vcl  alic 
no  figillo  iux  I.hac  confuIiifsimajC.de 
tcftam.de  cjnib.  potcris  vidcrc  clcgan» 
tcr  Rol.a  Val.conf.jo.vol.  i . 


Liber.§.Tefl;amentum.  483 


Nunoipatiuum  vcro  cft,quod  pcr 
lcftatorcm  aut  alium  cjucnda  non  lcri 
bitur^fctl  in  quo  harrcs  nucupatur,hoc 
cftjCorafcptcm  tcftibus  rogatis  vocc, 
&  cxprcsfisvcrbis  nominatur,&  inani 
fcftatur  cum  rclicjua  mcntis  fux  tcfta- 
tionc  Poteft  tn  hoc  tcftm  nucupatiuu 
in  fcriptis  rcJigijS:  dicitur  tcftihnun 
cupatiuc  fcriptu,nontu  fcriptiira  in- 
tclligitur  tunc  cflc  dc  fiibft.intia,fcJ  a4 
faciliorcm  tantum  probationcm  adhi 
biiaj&  ita  hodic  vfitatu  cft,vc  nuncu- 
paciua  tcftamcnta  a  Notarijs  publicis 
in  fcripturam  rcdi2antur,&  luncialis 
fcripturaNotarijabrq;  cxaminacionc 
&  dcpofuionc  tcftiu  probat  vitima  vo 
luntatcmdcfunfli.ita  tcnct  gl.l  hzrc- 
dcs  palani,ibi  Bar.&  dicit  dcconfuctu 
dinc rcccptu clfc i. i.C.dc  tcfta.&  com 
muncm  hanccfleopinioncm,&  acon 
fuctudincapprobatam  tcltatur  Corn, 
Conli.  j  i^.nu.a.vol. i.gl.l.i.C.  qucm- 
ad.ccfta.  apcr.  quam  communitcr  ap* 
probatam  dicicCoua.c.cumcflcs,  nu. 
].communc  dicit  Soc.fcn.conH.  i  ap. 
jitt.4.voh2.&  hsccft  frcqucns  &  ma 
gis  cxpcdit  aforma  tcftandi ,  vt  tcfta- 
tur  Ludo.Lana  iun(5^.cum  conr.Ludo. 
^unt.pro  vxorc,numc.  5. 

Scias  ctiam  aliam  cflc  formam,  prae 
^cr vctcre  morcm,cxpcditiorcm  nucu 
patiuc  tcftandi  viam,  quam  cgo  ouim 
tutisnmam,&  commodisdmam  arbi* 
tror,quam  ctiam  non  pauci  obfcruant 
hodic,  vt  tcftator,  vcl  ipfc  manu  fua 
propriaomncm  voluntatem  fuamcx 
ordine fcribat ,  vcl  pcr  alium  fcribi  cu 
rct,camc^}  fcriptura  poftea  alicui  prin 
cipi,prxtc<5lo,fcnatui,vcI  iudici  in  prx 
(cntia  feptc  tcftiu  olferat,ac  infuper  vo 
cc  fua  jpccftct oia  &  lingula  illa  in  char 
ra  pfcnpta  fe  ita  vcllc,  iuberc,&  di{po-> 
^iorc,  kq,-  rogarcquod  illa  fcripturaj 
vcl  ada^a  rcdigcrc,vclob(ignarcvclir« 
Diffevunt  igitur  tcftamcntum  in  fcri 
ptis  &  nuncupjtiuum,quia  teftamcn- 
tumin  fc ript^s  pr«tcr  folcnnitatcs  iti 


tcfto  nuncupatiuo  requintas,dcquib. 
infra  rcquirit  (criptura,  fubfcriptionc, 
&  figillu  tcftiu,itc  vt  rccognofcat,aLa« 
&  fi  fucrintmortui  nonvalct.  Cocni 
dicit  Lud.Lana  d.conf.^.nu^. 

6  Itcrcquiricurad  validitatctcftl  maxi 
mcinicripcis,  Q>non  fcribacurp  nota« 
feu  abbrcuiacuras  infolitas  di^Kcilcs  , 
licccaliquo  modo  intcUigi  poterint . 
ita  vc  vix  pcrcipi  pofsit  fcnfus  (criptu- 
rx,  ira  vt  vix  pcrcipi  pofsit  fcnfus  fcri- 
Tiraq.  dc  priuil.pia; caufx,pri.  i  a.&  S, 
Alcx.couf.  I  5  j .vidccur  j.conndcracio» 
nc,nu.d.li.2.Bar.  &c6iccr  Docauch. 
(j>  finc,C.dc  ccftam.coem  dicic  Vafqu. 
Lb.a.$  ij.nu.^d.Sccus  m  nucupaciuo 
vbi  cu  fcriptura  non  rcquiratur,intcr- 
uctus  cius  minus  Icgitimenoccrc  non 
potcft,dumodoiIIa;  notac,  licec  infbli- 
t2,Icgi  cciam  difticuiccr  pofsint. 

7  Scd  quxro,  quid  in  ccftamcnco  mili- 
cisPRcfp.Talc  tcftamciu  pcrabbreuia- 
turas  admictttur.  ita  tcncrc  communi- 
tcr  Do&.dici t  idcm  Vafq.ibid.nu.  48, 

.    Bcncd.c.Raya.p.j.in  H.nu.^l. 

Teflameth  in  finriptis  confeQim,fi  non  habet 
omnes  folennitates  reqitifitas ,  an  yafeat  pt 
nuncupatiyum.nu.  i . 

Tefljtor  ft  exprcjse  fe  reflrnxit  ad  teflanduin 
firiptis,&  nb  Miter  pel  alio  modo,  le/iamcn 
tum  non  fufltnetur  vt  nuncupatiuumtnu.2, 

Teftamentum/t  folenmtates  fufliciunt,  tam  ad 
teflaoteiii  in  fcriptis,qua  nuncupattuum  t>a- 
tet  ptroque  modo.nu.^  .aiias  fecus,  «m.  4. 

Qwdfttejhtor  expreflit ,  peltaciti  iniclli^i^ 
tur^pt  paleat  omm  mcliori  modo.nu.  5 . 

Qmd  fi  non  expreffitytame  cora  tefiibus  polii- 
ti^efuam  explicitidecLvauit,  nu.6.  &  fetf, 

Qmd  ft  tefiator  voiuntatem  Juain  fcriptis  con 
d^ty  &  coram  j.ttflibus  dixit  hoc  effc  fim 
teflamentum  qui  fubfatpfeiunt,  non  t>imen 
f^iUaruntyne  dtjiuf  aliafolenmtas ,  nuquii 
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QVarro  iuxta  prardifta,  fi  tcftamco- 
^tnm  confcdiim  cfi  in  fcriptiSjCj 
non  liabct  tn  ocs  folcnniiatcs  rcquifi- 
tas  in  tcfto  infcriptis,an  id  tcftfnvalcat 
faltcm  vt  nuncupariuum  ?  Rcfp.Do<^. 
in  varijslocis  varicloc|uuntur,  Bart.I. 
fi.ft.dc  iurc  codic.di/hnguit  poft  Dy. 
cj»  aut  conftat  tcflatorcm  voIuifTc tcfta 
ji  in  fcriptis  &  non  alio  mo  :  &  tunc  fi 
dcHciant  fblcnnttatcs  rcquifitf,non  fu 
Jlinctur  tcftm  ct  iurc  tcfti  nuncupati- 
iii,aut  non  conftat,  &  licct  cccpcrit  tc»- 
ftari  &  in  fcriptis,valct  tn  vt  nuncupa- 
Ituumjfi  modonumcrus  7.  tcftium  in 
tcrucncritjnon.n.crcdcndum  cft  tcfta 
torcm  voliiiflc  rcftringcre  fcadvnam 
tcfti  fj^ccicm ,  &  lic  cligcrc via  pcr  qua 
fnum  iudicium  fubucrtalur,  na  fumcn 
da  fp  illa  intcrprctJtio  pcr  quam  a(5tu$ 
fuftineatur,  nilivoluncas  tclbtoris  ex- 
prcfsc  rcpugnct.  Hanc  diftinftioncm 
Bar.fcquiturPau.de  Caft.Sc  hmc  com 
muncm  clTt-Dod.opi.  attcftatur  Lud. 
C02.eonfj.nu.  r  I .  Cocm  quoqjdicic 
hancdiftindioncmBocr.decif  i^o.n. 
6.Iul.CIar.$.tcftamcntum,q  ^.nullum 
aUcgans,  quamuisibi  non  rci^ccarpat 
Gozadinti  quippc  qui  loquitur  in  tcr- 
minis  quibus  loquitur  Bar.d.KR.qucm 
ipfc  Goz.allcgat  Ludo.Zunt.  conf  pro 
vxorc^nu.^So.  cura  fcq.Ludo.Lana  ia 
conf  dc  forma  nuncupa.tcftam.nu.4j, 
vbi  dicit  quod  Bart.omncs  fcquuntur^ 
&  cj»  ifta  cft  intcntioDod.  magis  coi- 
terCcph.conf.99.nu.17.Tu  vero  cla- 
rius proccdcndo  diftinguc  duos  cafus 
principalcs.Primus  cft,qn  tcftatorex- 
prcfsc  fc  rcftrinxit  ad  tcft^ndum  in  fcri 
ptis,&  ccrium  indubitatumque  cft^  cu 
volui^rc  tcftamcntum  filtcm  valcrc  in 
fcriptis  ncc  alitcr,  &  tunc  fi  dcficiat  fo 
lenitatcsrcquifitarin  tcftoin  fcriptis» 
difpofitio  illa  non  fuftinctur  cc  in  vim 
tcftinuncupatiui,  quamuis  alias  tot  in 
tcrucnerint,  q  fufhccrcntad  teftamen 
tum  nuncupatiuum.  itaproccdic  cois 
<lo^r.Bar.in  j.memb.  &  dicit  hoc £Qe 


dcrefinc  fcrupulo  nouifsimc Mant.de 
conied.vlt.volun  lib.i.tit.^.nu. 
J  Sccundus  cafuscft,qn  tcftatorin  fcri 
ptis  fccit  teftin,&:  cxprcfse  non  reftrin 
xit,  vclalligauit  fcad  tcft.indum  in  fcri 
ptis,&  fac  alios  cafus.-Primus  cft.fi  Co- 
Icnnitatcs  adhibita?  fiifTiciunt  tam  ad 
tcftinin  fcriptis,q  nuncupatiuum  ,  Sc 
valct  tcftamcntum  in  vtraque form», 
vidcturq;  tcrtia  &  mixta  fpccies  tcfti . 
ita  quoquc  fcntit  Bar.d.I.h.  &  cft  ma- 
gis  communis  opinio,rt  teftaturFcr- 
nand.Vafq.de  fucccf  crear.§.  1 1  .nu.  it. 

4  Sccudus  cafiis  cft,  qii  folcnnitarcs  ad 
hibitJE  ,nccad  tcftamcntumin  (criptis 
j>cr  fc,ncc  ad  nuncupatiuum  pcr  fc  fuf 
ficiunt,  &  tunc  fcdm  ocs  indubitanlcr 
tcftamctumet  vt  nuncupatiuum  non 
valct,vt  fatctur  Matth.de  Afflic.  dccif. 
14J.nu.6.Fcrnand.Vafqu.d.5.i  i.nu, 
1  l.vcrf  aliquando &  fccundo. 

5  Tcrtiuscafus  cft,qn  tcftator  cxprcC- 
fie,vcl  faltcmtacitc  fubintdligitur  in 
tefto  intcrlibcros,vt  tcftamcntum  va- 
kat  01  mcliori  modo  quovalcrcpotcft, 
&  tunc  valct  tcftamcntum,  etiamfi  tc- 
ftator  voluit  in  fcriptis  tcftari,&  adhi<« 
buit  faltem  folenniratem  ad  nunotpati 
uum  fufficicntcm.itatcnet  Bar.d.l.j.n^» 
j.&cftcoisopi.fcdm  ocs  fupradidos, 
&idc:n  tcftaiur  Vafq.d.^.  ii.nu.i  i.  & 
qd  de  hoc  non  fi t  dubitatio  dicit Mat« 
o.Ioco,nu.4.cftq;  vcrii,ctiamfi  tcfta- 
tor  cora  teftibus  narrcdcm  no  nucupft^ 
V  eri  t,i  ta  tenet  Alc.  cof  176.^0!.  5.^.4. 

6  Quarcus  cafuscft,  quando  tcftator 
non  cxprcfsit,|vt  valeat  oimtUori  mo- 
do,  tii  coram  tcftibus  fuam  voluntate 
cxplicitc  dcclarauit,&  tunc  cois  &  ve- 
ra  cft  fcntcntiavalerc  tcftamcntum  vt 
nnncup«tiuum ,  licc:  dcftinauit  tcfta- 
tor  in  fcriptis  teftari.  ita  tcnet  Cyn.  ic 
PauI.dcCaft.  d.$  pcr  nuncupationcm 
Khac  cofultifsimajC.dctcftam.  &  hac 
dicit  communcm  Gozad.  d.  confil.^. 
Ruin.conCi^^.nu.  lo.lib.t.licetcon'* 
trariuicncat  Crocl«i.au,ip.iF.delcg.t; 
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communetn  dicic  GuIicI.Bcncd.  fcrb. 
teda.ncncum  infra^ntim.p. 
f    Ec  hoc  auidcm  planc  proccdit,c|n  vo 
luntastcltacoris  cxa^isauc  didis  cx- 
tra  tcftra  apparuitzfcd  dubium,  qn  ap- 
parct  cx  ipfa  przordinationc  tcfti.que 
tmconucnittcfto  infcriptis,  quiaiu(- 
fit  tcftcs  vocatos  fubfcribcrc,&  figilla- 
rc  teftin ,  vcl  cx  affcrtionc  ipfius  tcfta- 
toris  cUptcntis  in  fcriptis  tcftari,&  qui 
dcm  quid  Do(^.  hac  in  rc  fcntiant ,  vix 
dignofci  p6t,na  cjuidam  volut,fi  dcfi-. 
ciantfolcunitaccs  qu^  dciidcrantur  in 
tefto  in  fcriptis,c6ucniunt  tn  q  rcqui- 
runiur  in  tcfto  nuncupatiuo,tcftamc- 
tum  non  valcrc  et  vt  nuncupatiuum  , 
quia  dcfuit  voluntas  tcftatoris.  ita  lo^ 
tur  Alexan.conf  j  76.^0!.^.  &  cft  cois 
opin.vc  ccftaturGrcg  Lupusl.  i.cit.  r. 
par.6.Panf  conf^^^.vol.  Concraria 
rcro  fmam,c^  f  adhucpotcritvalcrcin 
rim  tcftamcnti  nuncupatiui.  cocm  di- 
;  citGozad.d.conf.:;.  Lud.Lana  in  con 
fil.dc  furma  teftam.nuncupatiui.num. 
4(S.&fcc|  &  vcicocm  fcc^uicur&  caqui 
piam ,  &  taucnccm  tcfto  i:2  oi foro  fc- 
qucndam  dicit  Fcrnan.Vafq.de  fucccC 
crcat.lib.2.$.40.nuin.  1 2.  &  16  Qnia 
non  crcditur  tcftator  vohnflcfc  alirin 
gcrcadvnam  tantum  fpccicm  tcftadi , 
&  clcgiflc  viapcr  quam  iudicium  fuu 
i<ibucrtitur,&  przlumptio  pro  validi- 
tatcadtus  fupcrat  omnem  alia  pracfum 
ptioncm,&  conic(%uram,&  ab  hac  fca 
tcntia  in  iudicando  non  rcccdas. 
8  •  Scd  occurrit  maior  difficultas  .  Ponc 
quod  ccftaCx')^  voluntatcm  fuam  in  fcri 
ptis  condidit,  &  vocatis  7.tcftibus,di- 
xit  lUud  dfc  fuum  tcftra,qui  fubfcripfc 
runt,fcd  non  in  figiilumappofucrunt, 
vcl  dccft  aliafolcunitas  rcquifica  in  tc- 
ftamcnco  in  fcriptis,numquid  valcbit, 
vt  nucupatiuum,ujouct  qoncm,  qudd 
Domcn  hxrcdis  cxplicitccoram  tcfti- 
bus  non  cftcxprclium,tux.  I.iubcmus. 
C.dc  tcftam.  Rcfp.Cois  cft  opin  valc- 
xein  vim  nuncupatiui.hac  dicic  nugis 


cocm  BcIIo.conf  S^.nu.r  i.Parif.  co^ 
19  nu.  I  ^.vol.j.ncc  obftat,quodcor* 
tcftibus  hxrcdcm  non  nuncupauit,a4 
fufficit  ,rj>conftet  njtcm  iinplicitedc 
noichxrcdis.ita  cft  verior  &  magis  co 
muni$,vt  tcftatur  Ludo.Lana  d.confll. 
66.cum  plurib.pcreumallcg.  &  fufli- 
cit  cxprcfsio  faltcm  pcr  rclationcm  cc 
in  his  qux  funt  dcforma.itacft  magis 
cois  Lud.Lana  vbi  fupra  nu  60.  Alij  a- 
iucr  fcntiunt,  tu  clarius  diftinguc  tres 
cafus.Piimus  cft,fi  viuant  fcptctcftes, 
qui  fchcdula  tlla  cora  iudice  rccogno. 
(cant,  &  tuc  non  cft  dubium  tale  tcftih 
in  vim  nuncupatiui  tcfti  valcrc  ,  quia 
tCic  volucas  cius  ad  illa  fcriptura  relata 
ccrca  &  indubicata  rcddttur  pcr  carum 
difporttioncm.ita  fiiic  dc  mete  Paul.  dc 
Caftr.l.hxrcdcs  pala,in  prin.ft.dc  hxr. 
inft.&  hoc  cafu  m.igis  cocm  dicic  hanc 
opi:i.BcIlon.conf  S^.nu.  i  i.qucm  allc 
gacClar.  qui  icacft  incclligcndus  Par. 
conC !  9.nu.  1  ^.li.  ?.vbi  dicic  in  pra^i- 
ct  ita  coitcr  tcncti,&.  nu.  id.dicit  rc^- 
ri,i^  liquidcconftct  cfll-  illa  qua  tcfta- 
tor  dcmonftranit ,  Cocm  quoquc  hoc 
cafu  dicit  Fcrnan.Vafq.dcfucc.  crcat. 
§.i  i.num  1 6  vt cu allcgat Ludo  Lana 
d.confi  dctcfta.nuncupatiuo,  nu.  72. 
&  ita  loqiiuntur  ocs  Do^  vtpatcicx 
ijs  q  dixi  fupra  $.iufticutio,q.  1 6  Nam 
qucocs  tcncntcs  cocm,  r^implicitava 
lcat  inftitutio  in  co  concordant,  qudd 
conftarc  dcbct  dc  ill.i  fcriptura. 

Sccundus  cafus  cft,qn  in  eadechar- 
ti  Notarius  rogatus  cora  tcftiUus  attc 
ftatur  fchcdula  fupra  clausa  &  lignati 
forc,&:  cflc  tcftm  Ticij,VLl  faiStii  clc  per 
Notariii  rogaiu  inftrumcntum  publi- 
cu  ,  in  quo  ^icfttf  lalccflc  cius  tcftm, 
vtdcciusfidc  dubitart  nonpofsit,& 
tunc  quoquc  valct  in  vim  nuncupatiut 
tcfti,ct  non  rccognita  fchcdul.i  pcrtc- 
ftcs  fubfcripta  ob  coru  morfc,dummo 
do  illud  inltruincntu  habcat  fui  rcqui- 
fica.puta  dicm,Iocum,ik  icftcs,  vt  oe« 
Doct.fupponut,vt  traditFulg.coC^tf. 

Hh    3  Lud. 


N. 


4oo  MlchieiisCraisiocntcnuarum 


L'j4.  Lana  d.con/ldcfof.tclhm.nuncu 
pat.nu.  70.&  fcq.  Clir.  d.§.  icftm,^.^* 
vbi  attcftatur,  (^it*  oi>fcrt>auit  ill.  Vi- 
cccomcs  Scnator,ciiiu$  tcfbn  fjit  in  fc 
nacu  apcftu,tactunt  ij  dixi  fiipra  dc  for 
m»  nunciipatiui  pcr  uiftrumcnium. 

Tcrtius  cafus  cft,qii  non  conftat  de  . 
pr»fcntationcNotarij,iSc  dcficit  tcftiu 
dcpoiitio ,  &  tunc  inrcrcxtrancos  non 
poi  valcrc  tcflm  illud,etin  vim  nuncu 
patiui,aa  rcmanct  priuata  fcriptura,& 
dcficit  lolcnnicas,  l\  probanda  cft  |>  7. 
tcft^s.ita  Fulg.d.couf  56.&:  prafuppo 
fiitOoz.d.conf.  omncs  qui  cocoij 
dc  ^ua  fupra  tcftantur. 

Qjujifo  XI. 

In  t  eftaniento  pMtris  inter  Uheros  non  rtquhi' 
rnw  foknvitsts  iarts  tikiiis  JcdJnJ/iia  luris  ■ 
gentiiefn,nM,i. 

^Jttcfiumetitumintcr  liberos  fitfrcp^iite- 

fiametitim,ntt.2, 
Tcfiamtntum  inter  hbcros  diud  in  Jcriptisy  4- 

limi  nuncupatiuKm.nn.^. 
Jn  tefiarucntoittter  liiftros  duo  tefict  fiifft- 

aunt, 

Fotminain  tejiamento  inter  liberoseffe  pof' 
fitut.uu.%. 

Jte  tton  reqtdntwry  vt  tesi^s  fmt  ro^ati.nu.  6,  i 
t/lfl  teflianentum  cceci  inter  liberos  'paltat . 
»«.7. 

•dnd^ofitio  §.  eximperfefio  habcat  locum 

mter filios  indqualiter  infiitutos.nu.^, 
*4aimperfe£lutnratme  prftcrictonis  yaleat, 

tAH  requiratw  tit.infiitutionis.nu.  r  o. 
ClaufuU  codiciUaris  taciti  inefi  tefiamento  in 
terltberoSj&  quid  opnetur.nu.i  2 . 

Dlxi  aliud  cflc  tcftih  fpcciale,  &  prt 
uilcgiatum.f  parcntum  intcr  libc 
I  ros  :  in  co.n.folcnnitatum  obfcruatio 
Bon  rrquiritur,  fcd  libcra  cflc  ccnfctur 
ab  olbu&iuris  ciuiJis  ^  Hc  politiui  iblca. 


nitatibm,n2)iil  aliiu]  roquircn5,cil(^ 
timam  volumatis  patcrnx prabactooe 
duobus  u-ftibus,  fctTmcpins  grmium 
cxpctit  trx.l.bac  confuiuiMiDa.^.cx  im 
pcrfcdo  C.dc  tcftam.  fic  ibi  tcncnt  coi 
tcr  ocs  Doci.  vt  rcftatur  laf.auth.  no- 
uifiimajnu.  i d.Fcrnand.  Vafq.  dc fuo. 
ccf.crcit.^.ii  .nu.  < )     fccj.  Runinald. 
d^.cx  impcrfc<So,vbi  Curt.Iacob.Plu. 
lip.Port.conr  i  3  »nu.  2.Qc  (cq.Clarus^ 
tcft«n,q.8.hanc  cum  pUiribus pcr  cui» 
allcgatis  vcram  &  cocm  artcftatur  fcn- 
tcntiaLud.Zunt.conf  pro  vxorcinfcri 
pto.num  46.Andr.Gc\'ll.  lib.a.obfcr. 
pra6t.obfcr.  1 1  2.nu.  i  .Circa  ronc  qua 
rc  lcgcs  tantis  fauoribus  idhth  patris 
intcr  libcros  pcrfcquantur ,  vari  j  varia 
tradidcrunt ,  quorum  olum  opintoncs 
rcfcri  Na!t,ibi,&  cois  cft  fcdm  cu,  nu. 
^o.fauor  libtroru,quibus  iurc  natiira- 
Ii  hcrcditas  quodammo  dcbctur,fcd  ip 
fcaisiguat  vcnfsima,  &  oondudcncirsi 
ma  ratioiJcm,c|».f.ratio  d.^.fit  fundata 
inquadarcucrcntiadcbita  a  libc^spA 
rcntibus,  propterquam  noiuitlcgiila-^ 
tor>    libcri  rcfcin  jcrent  patcrmn&iii 
dicium  in  co,  quod  ad  ipfos  pcrtinct  1» 
bcros:fcd  qualccunc|uc  cflct  illud  anw 
plc<ftcrctur,&  ita  concludit  fauorc  pa- 
rcntum,non  libcrorum^  priuilcgia  tot 
huictcftamcnto  conccfla. 
Scias  aut  hoctcftin  patris  intcr  libc- 
ros  impcrfcAum  propric  icftm  cfTc  cc- 
icri,adcd  vtcx  eo  non  ab  intcftato,(ccl 
cx  tcfto  fucccdatur,  non  fccutatq;  cac 
alio  folcnni  &  olbus  numcris  abfoluto 
tcfto.ita  icnct  gl.l.fliij,  vcrb.ab  intcft. 
C.famil.hcrcii.Alc.d.^.cx  impcrfc^o, 
nu.  2.hanciiicitc6cm  cffcopin.Matta. 
ibid.nu.2  2i.Dcc.conf  dio.nu.^.Cur. 
(un.nu.2^.hancquoquc  dicit  coromu 
scm  Do^.opin.Ema.a  Cofta  l.Gallus 
§.&c  quid  fi  iantum,num.4 1  .par.  i .For 
nand.Vafq.de  fucccf  crcat.$  2 1  .num. 
47. &  fcq.Lud.Zunt.rcfpon,  pro  vxor« 
nu.^S.quamuis  glofl'.2.d.$.  cx  impcc* 
fci^.YC  «odicillum  Y^ilcrc  voiucrit,mA 
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Wqiuacm:qoiaciim  lcx  hoc  confirmct 
it  tcftamcfJtum,valct  ct  iurc  icllamc- 
ti.  Vtilitashuiusinucftigationis  ma- 
gna  eft^qaia  U  valct,  dat/o  tutoris  valc 
bit,  fin  Yt  codiciUus,  non  valcbit ,  quia 
tutorincodiciUisdarincciuit,n«iicon 

.firmcrur:  iia  puptllaris  fubftiiutio  vni 
filio  fadacritvahda,(ivalct  vt  tcftamc 
tom,itcm  li  tcnctct  vt  codiciUus,  cxhac 
tedatio  vnius  non  valcrct. 
5  •  Sciasitcm  hoc  tcftamcntum  impcrfc 
au  lutcr  hbcros  diuidi,  ficut  tcftajncn 
tumfolcnnc,in  tcftamcntuin  fcriptis 
&  niicupatiuc  condttum,&  fupradi<5u 
conclufio  fiuc  difpofitio  d.J.cx  impcr- 
fcdo,gcncrahrcr  proccdit,  &  locu  har- 
bct  tam  in  tcfto  nucupatiuo.^  in  fcri- 
ptisconfcao,&  ficutvalct  tcltamcntu 
intcrhbcrosin  fcriptis^hcct  lit  iinpir- 
fcaum  rationc  folcnnuaiis,ita  ct  valct 
ft  nuncupatiucconditmn  fit.  ira  tcnct 
^l.d  auth.quod  fmc.hanc  dicii  fcnicn 
tiamcoitcr  rcccptam  Bocr  dccif.:40. 
rcccpttfsimam  .nlVcrit  Natt.d.  $.cx  iin- 
pcr fcao,q. 5 4.Corn.  con f  1 1  «.in  ho. 
lib.j . vbi  ctiam  fubdit,qu6d  ita obfcr- 
daturinpraa.Alcx.conf.t05.num.4. 
vol.7.vbi  dicit  d.§  non  cflccorrcaum 
pcr  auth.ibi  pofitam,&  ica  tcncrc Doc. 
c6itcr,&  in  conf  iT^.num.p.vol.  j.  vbi 
dicit,  qxiod  ita  tcncnt  magis  comnuint 
tcrDoao.CuUcl  Bcncd.c.Rayn.vcib. 

tiftamcntu m,l  ul  Clar.$  .tcft.tm  cn t u m 
q.  r  I  .Fcrnan.  Vafq.  dcfucccf.  progrcf. 
§.  3  o.  num.44  J-udo.Zunt.rcfpon.pro 
vJtorc,nu.6a.  licctquiJam  pcrnuncu- 
pationt»!  non  valcrc  vchnt. 
4  Conclufio  mcmorataquacvultintc- 
ftamcnto  ititcr  libcros  non  rcquiri  fo- 
lcnitatum  obfcruationcm,dcclaratur  , 
vtlicct  in  tcftamcto  rcgularitcr  rcqui- 
rauiur  7.tcftc3  ,  lamcn  in  tcftarocnto 
internbcros  fufficiant  duo  tcftcs .  ita 
tcnct  gtolf.attihcn.quod  finc,cod.tit, 
dctcftamcn.&hancdicitcflccomma- 
ncm  opinioncm  A.lcx.con(il.76.nu. : . 
conf.  1 2  .voJum.j  .conf.  1^6»  Tolura.i. 


Apoftihad  Alcx.l.hac  confultifsima,^. 
cx  impcrfcao,lit.C.Iard  ^.cximpcr- 
fcao,nu.  6.DKlac.Couar.  creljtii.nu. 
4.&  5.cxtra dc  ttftam.Fcrnand. Vafq. 
dcfucccf  crcat  §.a  i  .num.  5  8.  Francif. 
Viu.cocm  opin.lib.i  .opin.j4j.vcr(i. 
intcrprctatur  quoquc,Iul.Clanis 
tcftamcntum,  q.8.  vcrf  hinc infcrtur, 
Lud.Zunt.d.confprovxorc,num.6j. 
Andr.G«.)l.d.obfcr.i  iT.nu.T. 
r    Sccundo  dcclaratur.quodlicct  mulic 
rcsvtroquciurctcftcsinicftocflc  n©- 
qucant,vt  iflfra  q.dixi,tn  hoc  non  obti 
nct  in  tcfto  inrcr  libcros.quod  valcr.li 
tcftcs  faininx  fuit  xquc,  ac  fi  mafcuU 
adhtbcantur.ita  tcnct  d.gl.auth.  quod 
lincquam  ibi  omncs  ftquuiur,vt  pr« 
diaifaccntur,&rrsEicrcaFran.Nico- 

nirius  rubr.dc  tcftam.  antc  nu, :  5.  qui 
hanc  fnlam  dicir  communcni ,  &  in'.cr 
omncs  hocconucnirc  ncc  controucr- 
fiim  cflcattcftaturTiraq.  dcU.  conub. 
1.9  nu.59.gl.coitcrapprobata,vttcftat 
Vafq.&  Couar.prj:diail.fin.$  in  om 
ni,vcrb.cxcepto,C.dc  codic.c^ctid  di- 
xcritCurt  iun.d.$.c\impcrfcdto,  pjus 
.n.piiuilcglj  hac  in  rctribuitur  patri  tc 
hanti  inttV  libcro$,t|  miUii  intcr  cxtra 
ncos,  vt  cft  cois  opin.  quam  firmat  lal. 
ibinu.7-Vafqvhifupra. 

6  tcrtio  dctiaratur,vt  proccdat,huc  tfc 
ftcsadl.ibiti  fint  rogaii,liuc  non  gl.d. 
l.fi.communiicr  probai3,vt dicit  Dcct 
conf  ido.nu.j.  &  praediai  omncs  tc. 
ftantur,&  fatciur  trcs  iftasdcclaraiio^ 
jics  communitcr  rtccpias  cflc. 

7  Scd  tyiiro.numquid  cciam  tcftamcii 
tum  corci  minus  foicnnc  valcat  inrc* 
libcros?Rcfpond  quod  fic,&  cWcom* 
munis  opinio.quamtcnct  Bartol.  d.U 
hac  conlultifsinia,&  communcm  pfo- 
bai  Dcci.ibi  numc?  Fcrnand.Valq. 
d.loco.communcm  dicit  Nait.  d  §.  ct 
impcrfcao.ni'mc.j<?-&  non  rcccJcii- 
dilm.  idcm  V-fqu.  itngis  commun<rm 
dicit  dccontroucrf  illuftr.  cap.  io$» 

rt    4  quiro. 
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Qiiarro,an  dirpofitio  d.§.  cx  impcrfc- 
^^ohabcat  locum  inrer  Itbcrostnarqiia 
lircr  inftitutos?  Rcfp.  Controucrfiun 
eft,  &  <j6  in  tripUcem opinionc  dcdu- 
ftacft :  Primacftcorum  quicxiftimac 
non  valcrc.Sccunda  cft,cjuod  magna 
fit  ina^qiulitas ,  non  valct  tcftamctum 
impcrfcftu  inicr  libcros  ,  ita  firnfit  laf. 
d  §.cx  impcrfcfto^nu.  1.&  hancfniam 
dicit  iuridicam>& a Dod  promaiori 
parteappvobatam  Soc.iun  conh.  147. 
nu.?  9.vol.z.&  nu.4.  diciciftam  iudi- 
cando  fcqucndam  cum  lit  valdc xc\i\3y 
&.  naturalri  rarionc  tundata  ^  &  vidca- 
tur  magis  commnnis. 

Tcrtia  fcmcntia  cft  cxiftimantta  va 
lcrc  minus  folcnrvc  tcftih  iiucr  iibcros 
ctiamii  isia;c|ualiter  iint  infticuttj&  ma 
gna  fit  inartjualitas,  itarcnct  Aret.  d.$. 
cx  impcrfcdo,&  ibi  Paiil  dc  Caftr.  di- 
cit  hanc  cflc  cocm  '>pi  laf  d.l.hac  con- 
fulti(iima,nu._j.£Xc  iiu.^y.  Fcrnand, 
Va(q  d.^  t  r.nunv^)?.  hanc  c]uoquc  tc 
nctSaI.l.filij,  nu.^.C.fcmil.hcrcLTc.  & 
xnagLs  cocm  dicit  Alcia.confi.  i  yi.nt). 
4.V0L9.& Kom.  (cntcntiam  non  cflc 
comniuncm  fatciur Socin.  iun.  Imo 
hanc  poftcriorcm  mapis  communem 
dicit  Dida.Coua.c.Rainutius,^  1  .mt» 
j  .Quia  parcntibus  libcrum  cft  in  vita 
bona  intcr  Blios  diuidcrc  ctiam  inZ' 
iter,dummodo  pcr  talcm  inzcjua 
litatem  nuUius  lcgitima  lzdatur.tex.  L 
parcntibus.C.dcinof.iefta.gL&Doc. 
communitcr  l.quotics,C.fami.  hccciC 
yt  tcftatur  Andr.Gt)l.d.obfcr.  11?. 
nu.2Q.&  in  talidiuifiOQcfadbintcrh- 
bcros,non  dubiumcft  vatcreprobacio 
ncm  &  folcnnitaccm  iuris  ^entium,  er 
go  iimilicer  talis  folcnius  iufHciet ,  qd 
id  patcr  fccit  in  vltimavoluntatc,  &  li 
lcgitimashabcnt  integras  filij,  acquic- 
icerc  tencotur,  iin  minus  fupplementa 
copetit  pctitio^vtdixi  flipra  ^.lcgitima. 
Scd  quxro.an  tcftamcntum  imperfe- 
&\3n\  intcr  libcros  ratione  prstcricio- 
na  valcatj vt  d patcr  plures  habcns  E* 


lios,in  tali  tcfto  vnum  prartcrcac?  Re- 
fpon.ij»  non,fed  cale  ceftamcncom  cft 
nuHiusmomcci  cxvicio  prsctcritionis. 
ica  cenenc  omncs  d.$.cx  impcrfc£to,& 
quod  ifta  fic  cois  opinio  teftacuribi 
Corn.Alcx.nu.p.Anc.Natc.nam.iop. 
Clarus  d.$.icftm,cj,8.Terfic.  fcd  cjuf ro 
tu  fciSjFcrnan. Va(q.d.$. z  i .nu.6 ^ .  & 
omncsicatcncnt,diciiFrancMant, 
lib.5.tit.2.vcrf.  nccjucctiam  obftat.^a 
§.  cx  imperfc^o  non  difpcn(ac ,  niii  iti 
dcfc^u  folcnnitatis  probatori*  - 
10  Scd  dubitatio  magna  cft,  (t  aliotituFo 
cjuam  inftitutionis  Blioin  rcftamcnco 
impcrfcdtofit  relidum,  numcjuid  v»- 
lcat,namcjucgl  inauch.nouifsima,tc- 
net  quod  patcr  in  ccftamenco  incer  lif 
bcros  non  tenccur  filios  ticulo  inftitu- 
tionis  Uonorare ,  quam  ibi  latc  dcfcn>- 
ditlaf  nu.  r6.vfqi]cadnu.z  j.vbi  dictt 
(]u6d  ii  cafus  concingcret  ita  confulc^ 
rct  &  ludtcarct,  quia  coclufio  illa  cft  vc 
ra  licuc  cuangclium,  &  vcrioccm  dicit 
flouifsimc  Lud.  Zunc.conf  pro  vxorc-, 
nu.  5 46  Sc<i  concrarium,ceftamcncuin 
cciam  impcrfcttum  inccrfilios  ractoae 
iblcnnicacisnon  fuftincri,fi  paccr  olio 
ticulo,c]uaminfticutionis  aticutcxHbc 
ris  rclivjuerit,  commnnitcr  tcnctur  Sc 
probat  tcx.aucb.vc  cum  de  appcU.cog. 
^.aliud  c}uo(^uc,&  <\Mod  ifta  nc  commti 
nis  opiniotcftaturSal.d.L6n.C.famiL 
hcrcif.&  no.gLcommuniter  rcccpca  c. 
fi  paccr,vcrb  jnftic.dc  tettam.in  60.  vt 
leftacur  Didac.Couar.c.Rayn.$.  i  .nuw 
s.Communcm  aiferit Anc.Rubc  con- 
fil.yj.Phihp.Probus  d.c.fip  iicr,crc- 
briorcm  dicunt  Modcr.Parif  addit  ad 
Alex.conf.  158  .ht.  A.  voL  5  .CUrus  d.^« 
b.vcrf.fcd  pone,Lud.Zunr.d.conf  pra 
vxorCjnu.^'45.Fcrnand.Vafou.d.§.  ak 
numc.69.&hxc rcrifsimacA,ciuia  vt 
fupra  didtum  cft^rztcricione  alccrius 
viciacur  ceftamcntum  minus  folcnne 
inccrlibcros  infticutosrprancritus  au- 
tcm  dicitur  qui  inftitutus  non  cftjicet 
alio  tiLulo  acccpcrit^vadc  iiucnulU  cx 
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finjs^  (luc  aliqui  tanttiiTij  non  valct  te- 
ilamentumj  &  ab  intcftato  Aicccditur. 
(r  Hoctamcnomittcndum  non  cft, 
•in  tcftamcnto  imperfcdo  intcr  libcros 
claufula^ti  non  valct  quod  ago^  vc  ago> 
valcatomnimcliori  modoquo  valcre 
poteft ,  &;  in  co  fcmpintfl  codicillaris 
claufula.ctiamfi  cxprcf&ea  patreappo» 
lita  nou  fucrit.  itatenct  glo.)  coh^rcdi 
$.cu  iiliar^fF.de  vu!g.&  hanc  dicit  cocm 
eflc  0p1.Bocr.dcctr.z40.fub  nu.<5.vcrC 
etfi  n6valcat.&  hic  quoc];  ciTc  coem  tc 
Aatur  Alcia.confi.8y-nu.9.hb.9  Soc. 
iun.con(iI.  r  47.nu.j.vol.2.  Dtda.Co- 
uar.d.c.Rainutius.^.  r  .nu.^.Clar  $.tc- 
ftamcntu,q.8.vcrf.vnum  tn,Fcr.Vafti. 
de  fuccef.creat.^.2  i.Du  6^.  &  dc  fuc- 
ccf.proErcf  jo.n.4j.vbi  dicit  cjuocj; 
hanc  cfic  zquiorcin,&  mcnttiuri.«pro 
ximiorc,&.  nu.^s.Cabrte.Saraiinadd. 
ad  Mathcfil.fing.^i  .Nota  mirabilem, 
n.2.  vbi  copliircs  hutus  coisopinionis 
contcftvs  cumulat  Lndo.Ziit.d.refpof. 
pro  vxore,Du.5d8.  Franci.Mant.dcc6 
ted.vlt.volun.Iib.7>ti(. 2.nu.i5.&  hoc 
proptcrardorcm  Iicin  amoris  interpa 
trcm  &  tilios  exiftcntis ,  quidaufulam 
hanc  tacitcinducit :  Vnde  fit,vt  talcte 
ftamentum  valcat  fahem  iurecodicillo 
Tum,vcl  fidcicommtsli,  ac  i\  talis  ctau- 
fula  cxprcfscappofira  cikt,iuxta  magi» 
communcm  (ciucciam,  dcc|uainfrac]« 
Qii^ro  itcmjan  valcat  tcfbmcntura 
intcr  libcros  nutu  conditum?  Rcipon. 
Dixi  fupra$.inftitutio,q.i7. 

Quxjlio  XI L 

tAn  ttjtamentum  ratione  •poluntcuis  inter  lihe» 
ros >aleat, diflmgmtw nu  i.2»&feq, 

I  /^Vafto  itcm,«ndi(pofiiio^.  cx  im- 
pcrfcfto,procedattn  voluntatr 
impcrfcdta,fiuc  icftan.cro  impcrfc*So 
ratione  voluntatis  ?  Rcfpo.fp  non.  ita 
tcnct  gtoCUi  is  ^ui^tt.dc  tcftaabi  Bar» 


&  comunem  dictt  opinionem  Arct.ibi 
hanc  dicit  quocj;c6cm  Dcfto.-opiiiio* 
nem  Alcx.couf1.76.  niKt  ^.vol^.  Rut. 
confi.  I  57.nu.  i.voI.5.Ioan.Dilc<5t.  de 
art.tcftan.tit.i.cauM  i.  Boer.dccif.9} 
iiu.io.C6cm  dicit  etiam  Curt.iun.d.$, 
cx  impcrfc£lo,nu.4.IuI.CIarus^$.tcfta 
mentnm,c).8.Gabr.Roma.coni.concU 
lib.^.de  tcftam.concluf.p.Andr.GcyU 
pra^.ubfcr.Iib.2.obfcr.i  1 2.a.  1  o.hac 
quoq;  rcccptiorcm  affirmat  Tiraq .  de 
primlcg.  piae  caufx,priuilcg.7.  fcd  tot 
funtau^orcs  conttarium  tcncatcs,vc 
ibi  rcfcrt ,  qudd  vix  intelligas  vtra  ha« 

3  rum  partium  rcccptior  fit.  Tu  pra 
clariori  rciblutionc  confidcra  quatuoc 
cafus.Primus  cft,quandocouftat  pcr- 
fcdede  impcrfcdionc  voluntatis,  vc 
quia  tcftator  cgpit  dilponcrc  dc  rcbus 
(uis  quibufdam  ,&  cum  voluntascflet 
dercliquis  difponcrcin  mcdio  tcftamc 
ti,fupcruenit  furor,vclmors:vcl  ctiam 
dcomnibusbonis  iam  di(pofuitfct,ta- 
mcn  tutclas,vcl  iimiha  cuin  vcllct  ordi 
narcfato  abreptusnon  potuit,&  clarit 
cft ,  qu6d  ifta  diipoficio  non  valct .  ita 
commuuitcr  tencri  tirmantomncs  fu- 
pra  allcgati,&  pr^tcrca  in  fpccic  Naita 
d.$.cx  impcrfcdo,nu.  1  ?9.Cur.ui.nu. 
1  i.Corn.ibid.Fcnian.Vafq.ilc  fucccf. 
crcat^.  1 1  JIU.67.&  dc  fucccf.progrcC 
$.70.nu.44.vcrfi.quid  fi  tcftan.entum, 
Bo«r.  dccif.  24C.  Francif  Viuius  com. 
opin.hb.i  .0pin.5j9.vbi  teftatur  hanc 
cflc  communcm  canonicam,  &  verisft 
mam  Do^o.  rcntcntiam . 

j  Sccunduscafus  cft  ,  quando  teftator 
pcrfcAc  fuam  votuntatcm  exprcn>it,ac 
dcclarauit,&  procxprdfahabuit,  quia 
voluntatcm  totam  knplit  in  fchedula, 
&  dcpofuic  in  capfa  ,  ncc  lcgi  fccit ,  & 
moritur,&  tunc  Salicc.&  Bal.cxiftiraa 
runt  (cripturam  nihit  valcre,  niii  coo- 
ftet  quod  tcftator  pcrfccerit  tcftamcn 
tum,quoiiiam  cft  dcfcflusvoluniatis», 
Scd  contrarium  tenctBart.  d.  Uiis. 
qui^&plcri^ucalij  d.^.  cx  iropcrfcdq, 

quod 
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«jiiod,Cvalctintcrlibcros ,  necrcqoirir- 
lur  quod  fcripturam  taciar  lcgi  vd  pu» 
blicari  corajti  nor.irio  d:  cei\ibnf ,  c^an 
hoc  rciptci:  iuris  rokmiitatcTn,«lua  r»o 
sttcndixur  intcr  Iibicrojv  confbito  dc  pa 
tfis  voliinutf.  &  qno<^i!o  nvoCrhcdula 
iuftificciur,  vt  j'  diccrnus.hanc  dicitcf 
iccocniopi.Arct.d.l.rj  i.s-(^ui,Alei-c6C 
1 1 4.na.  ^.vol.y.magis  cocm  dicit  cod 
I05.c0d.v0l.idcm  CcphaT.  cdnCcpg,  ru 
^.Fern.Varc^.dcfiicccr.crcat.^.  11.  fiib 
nu.tf.vcrf.  quidd»ccndui»jyin.  coim 
Opi.hb.  i.opf.:?^9  vtfrliltfd  hoc  nr>prx> 
ccdcrct,Lud.Zunt.d<Rcfp.  pco  vxorc; 
nu.iHf/.hancdicit vcriorcra Bocr.d.de  . 
cir.i^o.fi^b  n.4.&  cocm  dicicdccif.91; 
magis  cocmlo.D.lcd.d.tracdcartcte 
ftan.tuit.j.iit.^.Nattad,$.  cx  impcrfc 
do,G  ib.Rom.d.concLp.n.ii.dixi  J  a. 

4  Tcrrius  cafus ,  <]n  in  ipfu  aiftu  tcftadi 
aiiquid  jmpiui«  non  crat  didurus:{cd 
dixit  oia  <\ux  tunc  voKiit,  habcns  tunc 
pro  abfol u to,t n  r cfcr uauit  alit|u i d  d icc 
duni  in  aliud  tGmpus,vt  f*  ^^^^^  ^  ^'cllc 
poftca  conditioncs  adijcrre,  vcl  dclibc 
rarcjan  conGnguincis  aliquid  rclinc}ue 
rcvcllct,  &  tunc  cjuoc];  lalij  rcfcruatio 
non  arguit  voluntatis  impcrfcdionc  , 
nccfacit,  Quin  tcftm  valcJt.  ita  tcnct 
Arct.I.fi  tcOin,C.dcinft.&  fubft.hanc 
dicitrcccptam  Dod.  fcntcntiam  Lud. 
Zunc.Rtlpon  pro  vxorc,num.  ^oi. 

5  Qnarins  cafus.qii  rcptritur  fcbada- 
la  tcftamcnti  frripciin  libro  notarij^ 
0cc  rcrj-icritur  (crtpiu  in  fchcdula,quad 
fucru  Lxta  fchcdula  cordm  tcfiibus,^ 
tnc  116  vjiCC.ir.i  Knct  lial.Auth.qdhoc 
&  ibidicic  hac  drccom.opi.Nat.nu.^4 

6  Q^intus  cafuscft,  qri  teftator  fccit 
fcribi  fuani  vohiniatcmy&  cam  ordinaf 
fct  c>)raitt  duobus  ccltibus,&  iusHtvO 
cari  N-ranum  &:  plurcs  telles  vcdcca 
«ticnc  roi^ti,&  antcquam  vcnircnt  dc 
ccsJit,  iJc  tunc  mtcr  DjCi.  non  connc* 
nit.Suntcnim  q  cxillimaructalcicdm 
ronc  voiiuitatts  impcrtccrum  inualidu 
U}c,i]ua  fiuatu  amplcxuA  eil  Oid^cpnC 


X  r  9.fir  mnd^rcitcifc  cocm  Arct.d.LH 
is  c|tn,col.7,in-fin.taf.canf  i  f  5.V0L  4. 
Ruin^cr^nf.r  y.ool.4&fcc].voL  «{uia 
<lnmi:eftac«yr  voluicTcdceius  voluntt 
rc  tcfl-fncon6ccrctur,non  ccn/cc«rpro 
pcrfa<5tahabuiflc  fuam  difpolltioncni. 

C6trari»'ivcro,cpiod  hoc  cafu  teflin 
non  dicaturimpcrfcdtHmronc  volun- 
tatts,fcd  folctinitati5,&;  talis  ordinalio 
habcat  vim^  tdi^amcnti  interliberos,  cc 
acr  Alex.cLf.rx  impcrfcdo,  num..^.ac 
hanc  cllccoemopi.teftatBrBoer.d.de 
cif.a  40  Jxjr.V  afq.dc  fucct  fprog.^.  jo. 
nu.44.rcrf1.quid  fi  tcf^tm..&  harc  fnia  vc 
rior  cfl.ifc  tcnenda,  qn  volaic  finc  fcri- 
ptis  (ci^aci^ticet  intennonis  eius  fnit, 
vtdccius  voKintntcpublicum  tef)<m  co 
iicerciiir,adhibitts  tcllibus  ,&  notario 
ad  ficilioreprobationem.qiiod  in  du- 
bioprarfumicur,  quianon  cflcrcdcn> 
duTO  ccffyrorcm  voUiilfc  Cc f cliringcr* 
ad  vnam  viain  tcflandi  in  fcriptis ,  ni(< 
dchocapcrcc  conftet,quo  cafu  non 
potefl  dicia(^us  pci  tcCtns. 

Qu^io  X///. 

Edi&HTn  prxUr  s/jno  datur  bonwMf»  poffrfiti 
antittr.dMur tejUiaerau.iatrr  iibews, 

QVarro;  Tu  fcis,quod  ct  cdiciu  prac 
^toribus  bonorum  polT*.slioncm 
dabat  (ccunduin  tab.tcilamcntis  iit^na 
tis  fcptcm  tcflium  fignis,  nuquid  iliud 
cdidum  cxtcndatur cc  adill.i  tcllamen 
ta  impcrfc^trt  tqicr  libcros  condira?Rc 
fpon.quod  ftc.itatcnct  Alcx  l.a.C.  dc 
bon.pof.fvc\;n<(.tab.  &  fcqumur  Dor. 
communitcr  vt  tcflatur  Narta  d.  §.  cx 
impcrfcdo,  nu.  124.  Qniacontincn- 
cur  fcntcncia  cdi(^,itcctaou  vcrbis. 

Oujtliio  XIllL 

jln  d>(l>ofnio  §.€X  ifKpfrfeiiCthabeat  locum 

qno  ad  cxirancoiJiH.  i . 
TupilUris  fnbfhiHtid  m  tefi^menta  intcrlibf 

Quacro 


ffiaiiLiber.J.Tei 

V<i,^  inipcrfij^Ojbabcat  \oj:\i  aiim 
quoa^  c.uraacos?  Rc(p»quo4  noa,  fci. 
calc  xcftni  quo  Ati  cxtrancos  iinperfe-^ 
ftii;n  cl}-,irao  cx  co  quoad  cxtrancos  , 
nccciuihs  ncc  naturafis  obligatio  ori- 
tur,  idcoq;  illisrclidkum  libcris  accre- 
£utwit«probai:tcx.<l.$.ex  impcrfc^o>£i 
cit  cl.coitcrapprobata  i.  fi  duopatro- 
ni,it.<iciurciur.  qirultiHud  accreCcer« 
Untum,  quod  vUo  iuredcbcturjVt  tc- 
iU(>ur  ibilaf  &c6cm  diat  opinioncm 
Vafq.dcrucccfpcogrcr.  $.14.  nu,  118. 
3  t)4jind^ua;ro,c{uid  li  paccr  in  tcAo  mU* 
nus  {bicnnittLrcrlibcros  tad^Ojfccit  pu 
pillarcmfubftoncm,  numquid  harc  lub 
ilitutio  valcat?  Rcfp.  Valdc  controucr 
fum  fuitj  dc  funt  <|uatuor  distidcntcs 
(nU;:.Quida  cuim  cxi&imantipdiftin- 
&e  valcrc^  quod  mcru  fauorc  ^ilij  pUr 
pillaris  fubftitutio  contincat ,  vtx:llgU 
tribus,C*dc iaof  tcH.hoc foitit Sa 
Jifi  .l.fi  -tcfto.C.  dc  impubcr.  Ali  j  opina^ 
Itirpriorcm  fojam  iu  dcnui  proccdcpci 
£pira:ccr  tiJium  cui  fubftitutip  fa^tae, 
aUj  fih  j  non^Kiftant^qm  alias  C{tcris,fi 
lijs  damnofa  forct,  no  dcfunt  qui prio 
rcmadinitunt  adicda  rcftri<itionc,  vt 
vuigaris  tacita,  quz  tcgularitcr  fub  pu 
pillaricontinocui^  non  coniincatur^vc 
rumihis  rcici^s  obtinuit  fcntcntia  illo 
rum,qtii  concludunt^uod  fi  pupillari- 
tcr  fubftitutus  iic  dcipli&libcris  tcfta- 
toris  j  valcat  fubfto  :  Sccus  fi  Ittcxtrar 
ncus.ita tcnctBart.  1.2. 6.  requifito^. 
devulgar.fubfti.  &  hac  dicit  clTc  cocn^ 
Doc  fniam ibilaf  Soc.&  Rip.in  d.^.ri: 
quifito^coem  quoquc  Alciat.ibi  nu.4< 
Polit.trac.pup  fublti.Corrafd.l.  ii  to- 
ftamcto^nu.i  p.hcet  ipfc  alitcr  fcntiat^ 
Fcrn.Vafq.de  fuc.prog.d.^.  i  ^.n.  i  j  5, 

*  Qufpo  XK 

^nt  tflariKntum  miperftSum  valeat  inter  U 
bcros  naturaies  tantHJiHtiMclar^fHr  n^* 
QitiiinlpunjSfttu.i, 


^Axaa^ofcS^uhsbcat  hewn  intertilft- 
ros  ab imeHatc  miutctiftbiles  ntnj^. 
^niater  altos  defcendtatcs  ,nu.'; . 

in  Peftamento  fittjinter  parentes,m^''. 

STat  conclufiotefliii  intcr  libcrosva.' 
lidumcflc:fcd  qu«ro,an  hoc  priiiile 
gio  gaudrant  ct  filij  oaturalcs  im  vt  in 
tar  cos  qucMpictcftm  imperfcd^um  ;i  pa 
trc  fa^m  vaIc«t;An  vet:o  imcr  oatura 
lcs  lc  lci^timosfolosobtincat?Rcfp  c6 
tcoiicr{um;cft/unt.n.  quiewiftimatdi 
fpofitioncm  d.^.cx  impcrfcflo,procc- 
dccect  tn  naturalibiis  tm.  hanc  fniam 
tcnct  Bar.&plcriquealij  LH.  C.  famiL 
h^ccif.iictd  contcaria  roia  coitcr  oppro^ 
bacacft,vt  tcftaturDec.conf  6 1  $j.Vifb 
chcmate,nu.:;.Cur.iun.d.$.cx  impcrfc 
(ftojn  u.  I  ($  .G  u  I  icL  Bcned  :'c.  Rai  n  ut  i  us 
Yerbjteftm,nu.8).:&  tca  iudicatum  ro* 
fcrt  Aag.Lfiliopr^tcrito,  ff.  dc  iniuft. 
tcft .Clar.^.tcft ih ,q.)i  2 .cocm  dicit  Fer. 
Vqfq.dc  fucccf  crcat;$.r2 1  .nu  5  &  vc 
rior  cft.  Ratiocft, Ktiuquit  Alcx.qui»' 
vbiin  l*fit.mcnriodc£ilio,  intoUii»ituc» 
4c  nacuraU.jl:  lcgitimo  Qaod  intcllige 

2  vtprocedat  in  tcfto  patrjj ,  fwus  vcrw 
intcfto  macris,namque  illapot  diipo* 
ncrc  in  intnus  folcnni  tcfto  intcr  n.ic« 
ralcs,cx  quo  oino  fucccUuri  funtab  itw 
teftato.haocdicitortecocm  opin.  Nat.' 
d^.cx  impcrfc6lo.au.  74.  qui  tiitcnct 
contrarium^quod^ionpr^fumcndum 
fit,quod  Imperator  volucrit.cxccndcrc 
difpoli  tionco^  Lt  ualvs  -C .  fam  il.hcrc  if 
per  d.^.CwX  impcir^cdtOjad  marrem  odio 
(amjVt  voluntas  cius  fcruari  dcbcat  ex 
iptpcrtcfto  tcftamcto.  C^id  autcm  io 

3  ^nnj5?Rcfp.c6is  cft  opi,  quod  (imili- 
Xev  vak-at  iippcrfc(5tum  icfiiu,  vc  tcfta- 
tur  Naita  d.j  cx  impcrfc<^to,num.78. 
Q^ia  umnino  habituncflenc  eiusboH 
na  ab  intcftato :  Si  lii  inatcr  clTcc  illu- 
ftris|>crfona,  quocafu  non  fucccdunt 
piufnodi  naturaic";  c*-  •"  irijfccus  tlfet 
ita  dicit  comipui;  ,  .  icri  Naitad. 
§ xK impcrfcdojn u. 7 s -Std  quajro:  An 

4  «U^oUyp  d.^.cx  impcrtcetojhilvfac 

locuuk 
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locum  in  icfto  impcrfcfto  intcr  libe^ 
ros  ab  intedato  nonfncccslibilcs.puta 
quia  cx  form*  ibtuti  t^min»  cxiftcnti 
bus  mafculis  non  fucccdut,vcl  quia  fc- 
ccrunrpa«5lum  dc  fucccdcndo?  Rc(]>. 
quod  (ic.tta  tcnct  Alcx.d.^.cx  impcrfc 
^o,&  cflcoisopi.vt  tcftaturCuIic.Bc 
acd.d.c.RainutiuSjVcrb.teft  m,nu.8 1  • 
rcccpnsfimam  I>oc.  fniam  profitctiir 
Cur.iun.d.$.cximpcrfcdo,nu.  i^.IuU 
Clar.$.tcftni,q. 1 2.Fer.Vafq.dc fucccf. 
crcat.$.:i.n.s  i.Ccplial.conf  99.  in  fi. 
Hicr  Zanch.I.  hxrcdcs  mei^^.cum  ita. 
nu.i  I9<5  ff.adTrcb.Lud.Zun.  conf^ 
vxorc,  nu.  9  5  2.  Quja  licet  abinteftato 
(ucccderc  non  poshnr.pofTunt  tii  cx  te 
ftamcnto  fucccdcre  Qu^ro  item,an  ho 
dic  impcrfcdum  tcftth  valcat  ct  intcr 
alios  dcrccndentesylicctfui  non  fint^ 
Vtputa  ex  filia  qui  cxtranci  funt  a  fuita- 
tc:An  ctcxtranci  rcputciurquoad  hoc 
VI  tcftni  ininus  folcnncnon  vaIeat?Re 
fpon.quod  ficita  no.SocI.  z.dcvulg. 
iubfti.&  (cntiunt  coitcr  Doc.  vt  tefta- 
turClarus  d.^  tcft»'n.q.n .Fcr.Vafq.de 
fuc.crcat.J.2  I  .nu  ii^.quiapcrd.^.cx 
impcrfcdo,ampliatacft  d.I.fi  C.famiL 
liercif  &  quod  difpofitick^.eximpcrfc 
6to,habeat  locum  in  dcfccdciitibus  cx 
fitia,non  alitcr  atq;  in  alijs  cx  filio  dc- 
fccndentibus ,  dicit  communcm  opi» 
nioncm  Boer.dccif  2  4i.numc.7.  VaP 
qui.dc  fiicccf  rcfblut,  §.  1.  numcr.  59^ 
Prrtcrca  quxroecotra,  an  difpofitio 
^.eximpcrfcdo.habtat  lociimin  filio 
intcr  paretcs  tcftantc?  Rtfp.quod  no. 
ita  lcnciSalic.&:  plcnq;alijd.l.fin. 
famil,!»crcif  i?»:  cftcois  opi.  fccundum 
cofdcm,&  fjtcntur  Alc.x.&  Naita  d.$. 
cx  impertc-^o  n.a  jy.Cur.iun.Iicct  ip- 
(cconircrriu  ftiuiat  nu.4.  qucm  fequi- 
tur  Bocr.d.dccif.  240.  &  quod  cnoiSa 
lic.tranlcuntcoitcr  Doc  aftcrii  Goza- 
din.l.qui  lc  pa:ris,nu.i  96.C.  vnd.  lib. 
Cocm  quoqjdiciiFer.Vafq  dc  f^cccf. 
crc.it.J.  1 1  .nu.6 1  .<Sc  dc  (ucccf.rtfolut. 
.nu.45.iV:  vtrobiquc  fubdit  hac  quo 


que  vcriorcm  eflc  pcr  gcncralitatcm  <f«  i 
l.a.Sc  d.§.cx  impcrfcfto,IuI.CIar.  d.q, 
1 2.  licct  ipfc  in  pundo  iuris  contranS 
rcriorcm  cxiftimet,cui  minimeaccedo 

Qu^io  XVI. 

sy  M  M ^ 
Scripttrra  pMtris  reperta  in  cifiay  in  qna  pater 

interliberos  difpofmtfOn  >atfat.nu.  r . 
Deciaratur  nu.i.^iiando  mannpatrit  (cripta, 

dummodo  extenfe  fcripta  ftnt  omnia,  nu.  ^ . 
Qktdft  alteriHs  manu  fcripta  fit,et  apatre  "pH 

librris  fublaipta,nu.^.cr  fe<j. 
Qualis  re^fuhratur  fnbfcriptio^nu,  6.&anhoc 

cafu  tefies  necejjo)  tf  fint,nu.  7.&  S. 
Quid  fi  nec  foipta,nec  fubfcript^jpatris  mmm* 
Quidfipater  dtx  t  ^d-miftffe  faiptiu  (nu.^. 

ramapuddtum.nu.  10. 

HAbes  ex  prarccdcntibus,  tcftifi  irt-k 
formc,  &  impcrfcdum  intcr  Iibc-» 
ros  valcre,lt  modocora  duobus  tcfti* 
bus  conditur,f|^minis  ctia,&  non  roga 
tis,fiuc  in  fcriptis^fiue  nu^upatiucfiat. 
r    Scias  prjtterc.i  hodic  in  fcripris  alio 
modo  valiJu  cflc  ii  ftin  patris  iiucr  libe 
ros,nimirum  fi  mortuo  patrc ,  in  cifta 
rcpcriatur  fcriptura ,  iii  qn j  patcr  vlti- 
mam  dcclarauit  voluntatcm,  &  bona  (x 
mul  inicr  libcros  diuriit,  ctll  non  inter 
ucncrint aliqui  tcftcs,huic.n  priuata? 
fcriptiirjc  ftandum  cft.dc  hoc  cft  mate 
riaauth.qtf  fine,C  de  tcftam.&  auth.li 
Tnodo,CTami.hcrcif.qu^du2  Auih.fi 
nnil  coniun^i  dcbcnt,&  quidc  ifta:  fal 
tcm  in  tcfto  iii  fcriptis  locum  habct.ita 
dicit  cffccocm  Doc.fniam  Corn.conf. 
1 1  8.tn  fin.&  confi,j07.n,r-.vo!.?.&: 
in  d.auth.quod  finc,nn.  1 .  Prointcllc- 
€t\\  aut  huius  qusrftionis ,  vtru  fcilicet 
talis  priunra  f<.         1  patns  rcpcrta  ha 
bcai  uircs,  conliuttudi  funt  trcs  cafus. 
a    Primus cft,(i  pnrcDs Iitcras  cdodus, 
maiui  prop;ia     tcpus&;  libcroiuno- 
mina,&  viiciaru  niinicru,id  c  partiu  h^ 
rcditariaru  declarct ,  &  huic  (cripturae 
ftandum  cft  tanq;tcft6in  fcriptisdc 
iurc/pcciali.  text.  d.  Auth.  quod  finc^ 

qua; 
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«juf  rcquirir  tcpus,&  adco  vcru,vt  dici 
a|»po{ino  iii  (pccic rcquiratur.itx  tcnct 
Bald.ibi^&  cutii  Bald.tranfcunt  carre^ 
ri,vt  teftaturhanc  cflc  cocm  Do^.fcn 
tcntiuNatta  d.$.cKimpcrrc<5i:o,nu.j  «. 
j  Rccjuiriiur  itcm ,  vt  omnia  cxienfc 
icribanturpcr  patrcmjfinc  vllis  abbrc- 
uiaturis.iiaprobat  tcx.in  d.auth.qiiod 
finc,Sc  ibi  tcnct  Bar.  cflq;  cois  opi.  vt 
idc  Natta  tcflat  d.^.cx  impcrfcdo^nu. 
jci.Ludo  Zunt  .confi.pro  vxorc.n.j  2. 
&  fcq.Ciar.d.q.  14.  vcrffcd  quiatcx. 

4  Sccundus  cafus  cft  ,  fi  fcriptura  non 
<)uidcpatris,(cdaltcrius  fucrtt^  manu 
propriapatris,vcl  faltclibcroru  fubfcri 
ptaj&  hxc  quoq;  valct ,  vt  tcftra  intcr 
libcros  dc  iurc(pcciali.tcx.c(l  d.Auth. 
fi"modo,C.famil.hcrcifaia  tcnci  Bart, 
&  Cf  tcri  ocs  d.Auth.quod  finc,vt  tcfta 
tur  Natta  nu.44.&  5 1  •  vbi  dtcit  fo 
lalibcroru  fubfcriptionefufficcrc,  pro 
ptcr  confcnfum  przflitum  fimul  ia 
fubfcribcndo  Clar.d.q.i^.vcrf  quarro 
iquid  fi,&vcrf  fcd  ponc,&  cocm  dicit 
Ludo.Zunt.conf^vxorc,n.53.&  ^4. 

5  •  Quod  proccdit  ct,fi  non  fucrit  talis 
fchcdula  pcr  tcftaiorc  aut  Notarium 
lcda  &  publicata  ,  at  dixi  fupraq.  12» 

6  Scd  dubium  cft,an  fufficiat  gcncralis 
fubfcriptio^f  Ego  talis  approbo  omnia 
fupcrius  fcripta^tdeo  fubfcripfi,an  vc- 
ro  fpccialis  rcquiratur,vt  frcibat :  hoc 
tcftm  mcum  conditum  intcr  filiosap 
probo?&  quidcniBart.in  l.diuus,$.itc 
fenatus  dc  falfis,  tcnct  fufficcrc  ^enc- 
ralcm  fub(criptioncm,  fcd  cius  optnio 
coitcr  damnatur  ,  vt  tcftatur  Alcx.l.fi 
ita  ftipulatus,  Chryfogonu$,tf.  dc 
vcrb.oblig.  Natt»  d.$.  cximpcrftfdoi 
nu.  48  .Quzro  itc^an  in  prardi^tis  duo 
bus  caiibus  tcftacor  tcncatur  tcftcsad« 
hibcre,&fcripturgin(crcrc?Rc{p.qudd 
nojita  tcnet  BaId.conf.179.quod  fchc 
dula^lib.  2  .  &  hanc  dicit  cftc  cocm  opi; 
Natta  d.^.cx  imperfcdo^nu.^y.  Lud. 
Zunt.d.conf  provxore^u.^z.  &  fcq» 
Quia  patris  volutas  cft  cbrz  &  fili  js  au 


nifcftaqii  patris  (criptura  agnofcunt. 

8  £t  hxc  quidcproccdiu  quoad  ipfosU 
bcros  tm,Sccusquoad  cxtrancos,vc  Ci 
tcftator  in  tali  fcriptura  lcgarct  extra- 
neo,na  tunc  debct  filtc  duos  tcftcs  ad 
hibcrc  cxtra  fcripiuraj&  cora  eis  volik 
tatc  fuamccponcrCjquocafuexdidx 
fcrjptura,&  lun&a difpofitionc  tcftiik 
cxtrancilcgata  percipient.tcx.Auth. 
dc  tcftam.impcrf.Inftitutio  tn  cxtra- 
nci  hxredis  vnacuhlijsfada  cu  hac 
fulcnnitatcminori,non  valct.ita  tcnct 
Bart.&  omncs  d.  Auth.quod  fine^vt  tc 

p  ftaturibi  Natta  nu.  57.  Tcrtiuscafu» 
cft,quando  fchcdula  contincns  volun 
tatcm  patris,ncc  patris  manu  fcripta, 
aut  fubfcripta  fuit:&  tunc  lalis  fcriptu 
ra  nullas vircs  habc:, vt  dixi  fupra  cj, 

10  luxtapdidaquoq;  notabis  cflc  quo- 
quc  fpccic  patcrni  icftamcnti  mixtan) 
quardc  tcfto  in  fcriptis,&  dctcfto  nun 
cupatiuo  participarcvidctur,vtpuu  fi 
patcrcora  duobus  tcftibusfaltc  dixit 
fc  dimififlcfirriptura  feu  fchcdula  apud 
Cuardianu  S.  Francifci,  Notariu ,  ve 
alia  pfona  non  fufpcda ,  in  qua  tcftin 
fuum  continctur  ,vcl  illam  cflc  fuunx 
tcftm,  &  fc  ita  tcftari  vcllc,  taUs  votun 
tas  fulHnctur  in  vim  tcftamcnti  nun-^ 
cupatiui,nuncupationcimphcita,tani 
quoadlegata^  inftitutionc$,dummo 
do  conlUt  fchedulam  manii  tcftatorit 
fcripta clfcjVt  dixi  s  §. Inftitutio^q.itf^ 
Sin  aut  dubitctur  ucl  ignorctur,ar* 
patris  fcripturafit.probattonc  duoru 
tcftiu,nec  non  litcraru  comparatione 
diriini dcbct,vt  dixi  ca.q.^.  «nftitutio» 
£t  nota,quod  hoc  cafu  coparatio  pro- 
ccditabfqjco,  quod  in  d.fchcdula  tc- 
ftc»  infcrtpti  vclprifcntcsfuerunt.iia 
tcnct  Bar.l.nuda  ratio,a.5>,&  (cq.ffcdc 
donat.  &  ita  oblcruare  confuetudine 
dicit  Bal.auth.qd'  nouoiurc,  fub  n.4. 
C.fi  cer. pet.&  hanc  cflc  coem  opinioi 
nSattcfutur  Alex.conf.i  i^.n.^.vc^.^ 
7.Fcl.c.2.nu.i9.  dc  fid.  inftrumct.  & 
Dcc.ibiau»i6.&  cxpreflcfatctur  ocs 

allcgo». 
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allcg.iti  rupra,$.infl6,d.  q.  du firmat  Cc 
cundu  coein,  cp  fchcdula  dimitla  pc  r  te 
ftatore  apud  alia  pcr(bna,a  icftibus  no 
fublcripta  vcl  probaia,perc6parationc 
liceraru  iulUficctur,  vi  latc  dc  ccicum 
plurib.addu<5tis  attc^is  coprobat  Lud, 
Zunt,d,c6r.jp  vxorc,n.i72.&  alijs  fcq. 

:     Qu^po  XVII. 

tluando  dicatur  i  eli£lum  ad  pias  caufsi ,  «u.  i . 
ttfljmiiuadpias  caujas  Hcatur  primltgia 

tum  (jnoad perjonae alids  inhabiies.  nu.2, 
furiofus  ad  p:as  caufas  non poteH  tefla»  i,  nu.  | 

declaratur  nu.^, 
Jmpubes an  ai pias cas  tefiarip<j(Jittn.^.&  6, 
Quid  'mprt:diiOj  nume.  7. 
Qmd  indamnato  admoxiem  natitralem,nu.2» 
Quid  in  ciuiiiter  nortuOt  nume.  g. 
Muiitr  prohibita  an  po(fit  ad  pias  caujas  tejlari 
xiuid  in  trfnrariojiu,  11.  (nu. 10. 

Quidin  fiiiofamili^s /iH.  1 2 .  &feq. 
auidm eoy  qui dubius  e(i  de  jiatu  fuo ,  nu.  1 4. 

Dlftum  fupra^aliudcfTc  tcftamcn- 
tu  priuilcgiatu  ad  pias  caufas.Dici 
turaut  ad  pias  caufas  rcU^ui  cji  pro  ala 
dcfundi  relinquiittr  collcgijs  ^locis 
pijs.ita  tcnct  glo.I.fi  cjuis,ibi  Bar.  if.dc 
Icgat.2.hanc  dicit  com.  opi.Bcrc.Fcr. 
Lin  quarta,nu.  a  1 2.iF.ad  l.falci.  Ite  ad 
piascaufasdiciiur,  rclidtudotis  fadi» 
paupcri  filix,fadu  vcro  mulicri diuici, 
licct  fit  valdc  honcft  u  &  fauorabilc,n6 
dicitur  piu:cx  qualitatc.n.pcrfonar»cui 
rdidu  c'ft,coUigiturconicdur4,fp  in- 
tuitu  pictatis  difpofueric.  hac  dicic  ve- 
ta  &  com.  concIu.Andr.de Bcflct.I.i. 
D*4a.fuu  fi.C.de  ficrofan.ccc.hacquQ 
(jucdicit  com.  Bocr.dccif.94.nu. 2. 
a  Iniprimisautfcircdcbes,  hoc  teftih 
ad  pias  caufas  quoad  pcrfonas  inhabi» 
ks  &  incapaccs  non  cffe  priuilegiatum 
icaqimancrc  fub  difpofitioeiuns  c6is. 
Qu)a  lcx  gencralis  coprchcdit  ct  cafus 
priuilegiatos,  fi  in  ilU  matcria  n6  repe 
rtutur  liabore fpecialc priuilcgiu,  itaq; 
tcllantcad  piascaulas  habilc  clTc  opor 


cct.ita  tenet  glo.1 .1 .  C.dc  fiicrola.  ccd, 
&hancdicit  cffccom.  c6clufioncAn- 
dr.dc  Btflct.ibi  nu.  j  j.Cla.d.J^.tcftamc 
tum,q.5  Vill.il.com.opi.lic.I.opi.  27. 
&  fc<j.&  cjuod  ita  tcncni  ocs  reccntio- 
rc$,&  cft  communis  opinio,vt  tcft;4iur 
Tiraq.de priuU.piac  caufjr,priuileg  79. 
Ferna.Vaf.de  fucce.progrcf^.r  .n  159. 
j  Infcrtur  cx  pdidta  c6clufione,furio$u 
ad  pias  caufas  tcftari  no  poflc.ita  tcnet 
Dcc.l.4.furiofum,&c6isopi.  vt  ccfta- 
cur  Bcnc.Cap.trad.rcg.concluf  192. 
Fernan.Vafq.de  fucccr.crcat.$.2  x  .nu. 
5.CIar.$  ceftamentum,q.6.Viui.conb' 

4  mu.opi.hb.  i  .vcrb.ccftis,  ^.notarius. 

Qnod  procedit  ct ,  fi  furiofb,  qui  hct 
dilucida  intcruallapoft  inccptu  tcftm 
an  pfcAionc  fupucniflcc  furor .  Natj; 
tuc ct  tanc^  impcrfcftu  non  valct  cc  ad 
pias  caufasjiancdicitcom.  Imol.c.rer 
latum,cl  j.dc  tcfta  Capr.d.conclu.  102. 
nu.T6.faciunt  quxdixiinfraq.  xi. 

5  Infcrtur  fccund6,impubercm  quoq; 
teftari  nonpofle»ctiarofi  doli  capaxad 
pias  caufa5  proptcr  mcntis  defc^uin 
qaam  ftabilcm  nondu  nadus  eft.cex. 
c.fi  patcr,dc  tcftam.Iib.fi.Communem 
dicit  Capr.d.concluC2o:.numcr.30. 
Viui.com. opi  lib.i.verb.pupillus,  nu. 
y.vcrf  illudqjproccditjClarus  d.q.?, 
vcrf  ^  .infcrtur,neq;  enim  d.l.  quantu- 
uis  gcncralis  loqucns ,  inhabilcs  d  e 
iure  naturuli  ccnfctur  habilitarc. 

6  Quod  in  dcclara,  vt  non  proccdat,fi 
pupilluspcrmiifu  priucipis  adpias  eau 
fas  tcftamentum  feccrit.itadicitcoem 
opi.Viui.d.verb.pupilluj,nu.  8.  &  qd* 
talis  defedus  tolU  posfit  per  ftatutum 
dicit  Bar.l.fi  quacramus, C.  dc  teftam. 
&  cum  eo  iranfcut  coitcr  Doc.  vt  fir- 
mat  Bcncd.Capr.d.roncI.i02.nu.30* 

7  Scd  quid  in  prodigo  cui bonis  inter-r 
<lidueft,anis  quoquc  ad  pias  caufai 
ceftari  potcrit:quia  in  ahjs  caufis  non 
eft  dubiu?Rcfp.qu6d  is  quoq;ad  pias 
caufas  tcftari  non  posfit,licctdi'fc(5tus 
iilc  ^ueoiat  cx  iuris  pr^furoptione  iiuc 
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dirpofittonc.ita  tcnctBald.d.l.T.ft".  tte 
ycrb.obligat.8d  hanc  dicit  cocm  Doc.  ^ 
t)pinionem  Andr.dc Bc(Tet.l.i.nu.  fo. 

8  Qinero  itc,qitid  in  damnato  ad  mor- 
tcm  naturalcm,  numquid  ad  pias  cau- 
fas  potcrit  tcftari?  Rcfp.  (|uod  noii.ita 
tcnct  Bar.drl.i.nu.  15.&  16  &cx  Ab- 
baic  cocm  probat  Clar.d.q.  5  .vcr.Qu^ 
ro  quid,Di  dac.Couar.Rub.de  tcftam. 
par.  j.num.2  7.vcrf.prarmifl"a  tandcm . 
QMod  proccdit  ct  fi  tcftari  vclle»:  quo- 
ad  bona  quachodie  rcferuantuf  libcris 
&  pcrfonis  ,  dc  quibus  in  Auth.  bona 
damnatoru  C.  dc  bonis  damnat.  hanc 
dicit  cffe  cocm  Imol.Auch.  ingrcsfi  dc 
tcftam.Bcncd.Capr.com.  concl.conc!. 
loi.nu.  lop.Did.Cou.d.ycr.prfmifTa. 

5  Scd  quid  in  ciuilitcr  morruo ,  vtputa 
deportJt^,ntjmquid  leftari  ci  pcrmit» 
tetur  ad  pias  caulas?Rcfp.  quod  fic.  ira 
voluit  Bar.d.l.  i  .CdcS  S  ccclcf  eftq; 
cois  opi.vt  tcftarur  Bened.Capr.d.con 
d.  loi.nu.i  2  i.Quiain  rdiftis  ad  pias 
cao(as  ccfTat  omnis  folcnnitas  turis  po 
fitiui,&  fufiiciunt  folcnnitates  iuris 

10  gentiumjVt  infra.Quacfo,  quid  ftante 
ftatuto ,  quod  vxor  line  confcnfu  viri 
teftamcntum  faccrcnon  posfit,an  va- 
lcat  faltcm  ad  pias  caufas  ?  Rcfp.  quod 
fic.  hanc  dicitcocm  Dod.opinioncm 
laf  1.  I.  quem  rcfcrt  Bcilo.  conlil.  i  9. 

1 1  Q^id  itcm  in  vfurario  nunifcfto,nu- 
quidpoterittcftari  ad  pias  cau(as?  Rc- 
ipond.quod  non,nifi  cautioneprarfti- 
ta  dcvfuris  reftifucndis  ita  tcnet  Bart. 
d  J.  t  .cftq;  c6i$  opi.vt  tcftarur  Fcrnan, 
Vafqui  dc  fuccef  progref  i  .nu.  1 7  8. 
Quod  intellige,nift  in  ipfo  vfurario  ap 

1)arcant  figna  conirit»onis,cu,tuc  va- 
cat  etus  vltima  vuluntatis  quoad  rcli- 
&aadpias  caufas.  ita  tenct  Anton.  dt 
Buir.  vt  referi  Gcmt.  c.quanquam  dc 
vfijr.  in6o.  &  ita  communitcr  tencri 
dicit  Capra  d.  conct.  i ox .num.  1 6  j .  & 
hanc  (cntentiam  ciTe  ^quiorem  &  fauo 
rabihorcm,licct  prior  dicarurvcrior,af 
ferii  Andr.de  b<fkiAl»i*nvL»-ji,m^ 


IX  Scdquarroprarterea,  numnnid  filiu^ 
familiasposfit  teftari  ad  pias  cauias  fh-. 
nc  patris  confcnfu  ?  Rcfp.  Valdccon*. 
troncrfa  cft  hfcqua:ftio,&  in  quadru-. 
pliccm  opinionem  dcduifhcft  vtferia» 
timrefcrt  laf  I.Scnium,  C.  qui  leftam.. 
fac.pod.Scdobtinuit  fnla  cxiftimantitt 
filiijfauiilias  finc  patris  confcnfu  tcfta. 
ri  ad  piam  cam  non  poiTc,etiamfi  circa 
bona  aduentitia  vclit  icftari,pai  re  vcif> 
confcnticntc  tcftari  ad  pias  caufas  noh 
prohibctur.ita  tcnctCyn.d.l.Scnium^ 
&  fcquuntur  Dod.  coitcr ,  vtieftatur 
ibi  Lif.  Alcx.l.i .  §.  hocaut  Scnatufc.  ff. 
ad  Trcb.&  vcriorc^n  tcftatur  Calcone 
confi.  I  z.Communc  quoq;  dicic  Dido. 
Couar.Rub.de  tcftamcn.par.  j  .nu.  i 
fubdit^;eam  iudicando  &  confulcnde 
cxaiftc  lcruandam  clle.hanc  dicit  com- 
muniorcin  &  afquiorcm  Tiraq.  d.  pri- 
uii  pixcaufz,priuil.78.in  fin.Fernan. 
Vafqui.  dc fucccf  creat  §.27. num.  8. 
licct  ipfcinchnetin  contrariam  parcc. 

I  ^  Et  hocprocedit  ind»ftindc,fiuc  tcfte 
tur  in  bonis  aducntitijs,quorum  vfuf- 
frudus  patri  noacqutrttur.finc  in  alijs 
ita  coem  inti-lligiatreritDidac.d.loco: 
Quicquid  dixcritBart  L  in  potcftatc, 
ft.dc  tcftam  qucm  haCtcnus  nonfuiltic 
rcccptum  ibid  icftatur,  &  quod  Bart. 
opinio,  &  fcquitium  fcrcab  omnibus 
rcprobatur  afllrit  Tiraq.  d.  loco. 

14  Sed  quid  in  co^  qut  dubius  cft  de  fuo 
ftatu,numqutdad  piascaufis  teftariei 
liccbit?Rcfp.Bjld.d.l.i.  exiftimauit  ta 
lcmadpias  caufuStcftariiionpofte  Sed 
contrarium  voluitBart.cumqiio  c^te^ 
ri  tranfcunt  communiter>  vttcftatur 
Bcned.Caprad.conclur  lOi.  nu^toS^ 
vbi  fubdit  hoc  vcrius  cffc,  cum  talc un 
pcdinientum  indu^um  fit  a  iure  ciuJi 
«^uod  non  nocct  ad  pias  caufas. 

Qujdiio  xviir. 

m  teftamento  ad  pias  cat*fasr€<furmlm 
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nu.zAecljratur & txtenditur nu.  j, 

\An  ffnunA  tffliseffepoJfUfnu,j{, 

jln  Toj(itus  requiratur,  nu.^, 

^n  infiituto  non  priuilegiato  fi  Itgata  pid  coh 
/a  reliBa  func,valeant.nu.  6 . 

^n  in  tcftamento  ad  pus  c*u/asfufiineantur 
Ugata  extraneis  reUht,  nu.y. 

jln  teflamentum  adpiascaitfasintieturpit 

teriiionem.nu.S'. 
t  CEcundoconftdcrandum  cft,  quate- 
Onus  priuiicgiatum  fit  hoc  tcArajd 
pias  caufas  circaobfcruationem  folcn 
nitatum:Qua  in  rc  diftinguendum  cft 
intcr  ius  ciuilc  &:  pontificium,  namq; 
iurc  ciuili  tcftihad  pias  caufas  abfq; 
folcnnitatibus  rcquifitis  non  valct.ita 
tcnct  glof  d.l.  I .  C.  de  S.S.  Ecclef.&  fc 
quunturplcric]uc,  &  hanc  dicit  coem 
opi.notiisfimc  Alciat.conf  79.nu.  i  j. 
lib.9.&  quoddciurcciuili  folcnnita- 
tcs  in  tcfto  pcr  d.l.i.non  ftnt  fubiatsr, 
dicit  coitcrccncri  Bocr.  dccif.93.  nu. 
I  lul.Clar.d  $.tcftamctum,cj.6 .Franc. 
Mant.dcconicft.  vit.  volunt.lib.d.tit. 
j.nnm.  ^.quicquid  dixcritfiart.d.l.  i. 
S  Dc  iurcvcropontificio  in  tcftameco 
ad  pias  caufas  folcnnis  tcftamcntoru 
obleruatio  fublata  cft,&  fufticit  (blcn- 
nitas  iuris  gcncium  &  naturalis.ira  in- 
tclligitur  c.Rclatum,  cl.  i.  dcteftam. 
hanc  dicit  coem  Doc.opi.Alcx.  confi. 

4.  n.6.voi.7.ii.27.n.5  .C.dcpac.Barb. 
cad  hacc,cl.i.dc  tcftam.  lo.  Dilcdulc 
artctcft.tit.2.cauc.i.Vtui.vcrb.  fcptc 
tcites.Corn.conf.zdi.n. j.voi.  i.  Al- 
ciat.i.generali,num.3.C.deS.S.ccclcf. 
&  hanc  ciTc  communcm  fcntcntiam 
•tcftatur  Bocr.  d.  dccifi.  9^.  numc.  J. 

&  pcr  totum  Fcrnand  Vafcjui.  dc  fuc 
ccf.crcac^.  2  2.num.i.Mantic.d.tiu^. 
3  !Et  hoc  proccdicnon  tanrum  in  tcrris 
Ecclclia:,fcd  cc  in  tcrris  Impcrij  ita  cc 
nct  Pctr.dc  Anch.d.c  cucftcs,  dccc- 
ft.im.&  ibidicii  hac  cocm  &  vcrisfima 
conclufioncm  loan.  dclmol.  &Barb. 
quosrctcrc  Nicol.Bocr.d.dccif  pj.n.. 

5.  c6cmdicic  AlcjccOf.io^.n.i^t.voi.^. 


&  vbicj;feruaritcftatur  Alc.d.I.l.n.iy. 

4  .  £x  his  ct  confeciuitur  ,  quod  in  tcfto 
ad  pias  caulas  et  ficemina  tcftis  eftc  pof 
ift.itatcnec  gl.Ioqucnsdc  tcfto  intcr 
libcros  Auth.quod  finc,C.dcS.S.  Ec- 
dcf  &  cam  ad  pias  caufas  Dod.coitcr 
accommodant,vt  tcftatur  Barbac.d.c. 
rcbtum,nu.6.Roma.d.Auth.nmilitcr 
1 6.fpali,C.adl.falcid  &  fubdit  Cj^  h^c 
in  pradica  force(cruarecur,Iicct  con- 
irarium  vcrius  dicat,Croc.trad  dctc- 
ftib.par.  I  .nu.S.Dida.Coua.d.c.Rcla- 
tum,nu.5.  hanc  vcriorcm  &  cocm  rc- 
foluitFcrnan.Vafqui.d  §.  22.  num.4. 
Mantic.d.tit.j.nu.j.Alcx.conll  137. 
nu. 5.V0L 2  .Coem  quoq;  rcfcrt Tiraq. 
d.  trad.  dc  priuil.  pix  caufa:,  priuil.  5 • 

j  Quinimo  aarcprardidaproccdutctfi 
tcftcs  rogati  non  fint,licct  in  alijs  tc- 
ftamcntis  fccus  fit.ita  tcnct  Abb.  d.c. 
rcIatum^Bart.  d.l.  i .  &  cft  communix 
opi.vt  teftatur  Mar- Ant.^.fcd  h^c  qui 
dcjnu.  ?  <  .inftic.dc  tcfta  PariCcofi.  2 4. 
vol.  j.Didac.Couar.  d.c.Rclatum,nu. 
4.cum  pluribus  ali js,  qui  fubdic  non  cf 
fc  ab  ca  rcccdcndum  CIar.d.q.6.Fcrn» 
Vafq.$.i^.n.  1  S.dc  fucccf.crca.Cocm 
Lcgiftarum  &  CanoniftaruafleritRo 
ma.d.auth.fimihccr,nu.6.quauis  ipfc 
falfamdidct,  fcd  cocm  vcriorc  cftc,  & 
oind  amplc^icda  dicit  £ma.aCofta,c« 
fi  patcr,vcrb.in  fuo  tcft6,nu.9.dc  tcft, 

^  Sed  quxro,  quid  fi  inftituius  fit  noa 
priuilcgiatus,&  pialcgata  ccclcftx,vcl 
paupcribus  relidafint  cora  duob.  vcl 
cribus  tcftibus:  Nunquid  valcbutlcga 
ta,an  vcro  irritabitur  in  totu  tcfim  mi- 
nus  folcnitcr  fadu  ?  Rcfpo  Rcccptior 
cft  fnla,  vc  lcgata  cuancfcat  ctiamfi  pia 
fint,ficuc  euancfcit  inft6  harrcdis  non 
priuilcgiati,qua  tcnct  IaCd.$.cx  im^fc 
;^o,  nii.  I  o .  &  Tccepriorcm  attcftaiur 
Fer.Vafq.  dc  fucccfcrcat.  $.z  i.nu.i  2« 

7  '.^iidautecontra,fi  inftituta  fttprin 
cipalitcr  piacaufa  intcftamcto  minu« 
folcnnitcr  ,Nunquid  talc  tcftametun^ 
fuftiincbitur  (;tiain  quoadcxtrancoaiQ 

co 
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tolionoratos>(iuc  quoad  legaca  in  co 
extrancis  rclitca?  Rcfp.  Cotrouerfum 
cft,  fed  magis  obtinuic  rcntentia,cxifti 
mantium  tcltamcnium  valcrc,non  ta 
tum  quoadcaufam  pia  ,  fcd  ctia  quoad 
lcgaca  ibi  extrancis  rclida.ita  tcnct  An 
to.dc  Butr.c.quod  dcricis,  cxt.dcfor. 
comp.SaIic.auth.caiTj,C.dcfacr.fanc. 
£cdc.q.9.  &  b.inc  cllc  coitcr  approba 
tam  dicit  Crot.l.rc  coniundi,  nu,  1 60. 
iicctipfc  vcram  non  cxiftimct,fubdic 
camcn  opinioncmSalic.  ii)  iudicando, 
tc  confulcndo  tcncnda ,  cum  ncmo  ab 
cadiflentiat,  &  cj»  diflcniicntcm  ab  ci 
n61cgcrit,dicit  l.if  d.§.cx  impcrfcdoi 
nu.  I  o.licct  ipic  quocj;xcprob€t,niagis 
c6cmprofitcturAlbcrt.13ru.trafta.dc 
poccn  6:  crtcc.formar  fallen  ^  i .  Dida. 
Couar.d.c.rcIatum,nu.:.IuLCIar.d.f. 
tcftamcntum,q.<>.  vcrf  fcd  quxro,  li- 
cct  (ibi  uunquam  placuiflc  dicat  Fer- 
nand  Vafqu  dcfucccf  crcat.^.ai.nu. 
I  i.quitamc  rcpugnatctia:  ficutcnim 
principalisinftituiioad  piascaufii  fu 
ftinctur,ita  etiam  accidcntia^vt  lcgata 
alijs  rclifta,&  .ib  hacfcntcntianon  re- 
ccdas  in  pra^tica,  licet  contraria  in  tcr 
minis  iuris  ciuilis  forte  vcrior  fit . 

Scd  quiro,fcis  in  tcftamcnto  ncccfla 
riam  eflc  hf  rcdis  inftitutionc,vcl  cxhg 
rcdationcm,  vt  dixi  infra  q.  Nunquid 
tcftamccumad  piascaufas  vitieiurcx 
caufa  ptericionis,  vel  exh^rcdationis  ? 
Rcfpon.Qnod  fi  rclifta  funt  Ecclcfiar, 
vcl  piarcaufsepcr  viam  lcgati,vcl  fidci* 
commisfi,&  inftitutus  fit  alius  no  pri- 
uilcgiatus,filio  pr^tcrico  legata  ad  pias 
caufis  confcruantur,iuxta  Authcn.cx 
caufi,C.  dclibc  .  pra;teri. 

Sin  vcroinftiiuta  lit  pia  caufafilio 
prajterito,  cuitamcn  relifta  cft  Icgiti- 
ma  titulo  filtem  Iegati,Iicct  non  infti 
tutionis,  prout  requiritur,  tunc  in  di- 
ucrfas  itum  cft  fcotcntias,  quibufdam 
cxiftimantibus  non  irritari  tcftamcn- 
tum,fcd  fuftineri  fauorcpia?caufar.ita 
tcnctBar.d.l.i.&  hauc  dicit  cocm  Oo 
&)Jiuaai  CIir.c].6,vcrf.6.  tjuia  quod 
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iure  irtftitutionis  dcbcat  filijjrelinqut 
cft  quxdaiurisciuilisobfcru^tio  qn« 
non  eft  ncccflaria  inrehdisad  pias 
caufas  alijvcro  contrarium  fcntienti- 
bus,quod  voluit  Bald.d.l.  1  .Scd  nrio- 
rcm  tcncndam  eflc  dicic  Tiraq.  dcpri 
uil.pixcaufar.priuil.  1  .^.  &  frcqucntif. 
firaisr  talcuhs  rcccpta  dicit  Cutchus  i  i 
Auth.nouisfima,fol.8?.num.a8. 

Qu«ro,itcm,quid  fi  repcriacur  fcrt 
f  tura,  in  qua  dcfcripfit  ccftator  fuam 
voluniatc  manupropria,  finctcftibus 
tn  Sc  Notario.nuniquid  valcat  ad  pias 
caufas  icftmrRcfp.variar  fucrunc  inccr 
pretum  fiii?  .quida  exiftimariic,calc  cc- 
Ibmcntum  /Iruandum  efl^c ,  ita  voluit 
Dy».I.Lucius  ».dcmilit.tcftam.&  hSc 
opi.cocm  aflcric  Arct.I.fi  quis,  Didac. 
Cpu.d.c.rclatum,nu.  •  2.  Fcrn.Vafq.de 
fucccf  progrcf  quod  idcm  in  tcfto  in- 
tcr  hbcros  ftatutu  fit  pcr  Auth.  quod 
linc,  vt  fupra ,  camq;  conftitutioncct 
.  locuin  habcre in  Icgatis  pij$,$.  ^.n.  1 71 
Conirariain  vcro  partcamplcftitur 
Alcx.conf.67.vol.  j.n.id.f^  hocdicit 
indubitatum  cflc  Arct.conf  d^.&r  ma 
giscocm  Doc.opi.profitcturSoc.iun, 
eonf  i89.nu.74.vol.i.Did  Cou.d.c. 
rclatum,nu.ii.Fcrn.Vafq.d.$._j.n.i7. 
Francif.Mantic.de  conicft.  vltim.  vo-» 
lunt.Iib.($.tit.  j  .nu.9.&  hxc  fcntcntia 
quidcm  in  punfto  iuris  vidctur  vcrior 
quia  iura  rcquirunt  folcnnitatcm  iuris 
gcntium,  quod,  f.  coram  duobus  falcc 
tcftibus  fiac,&  iura  pro  concraria  opi- 
nioncnoicafuncapcru  ficutin  tcfto 
intcr  hbcros  ,  &  iicct  in  tcftamcn- 
to  intcr  aliicr  fcructur ,  lamcn  pro  tci 
ftamcntoad  piascauCis  iura  ica  non 
fiinc  apcrta,nccfadlc  cxtendi  debcnt, 
cxiftimanccamcn  prardidi  Dod.tu- 
tius  cflcin  foro  confiricutia:  fcruarc 
ciufinodi  voluntatcin,fi  modoconfti- 
tcrit  fchcJuIam  cfl'ctcftatori$,quod  fa 
cilc admittcrcm, fi  aducrfaiius  confitc 
retur  tcftaincncum  finc  ccftibus  a dc- 
funfto  faftum  clfc,  alias  in  iudicando 
acomnumi  non  cft  rcccdcndum. 

li  Q^x.ftio 
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•  Qu^fo  ■  XfT: 


Af  ^am  entHm  ad  f»as  caufas  -paleat^  imptr 
fr3nm  ratlone  voluntatis.nH,  i .  &dtfUn- 
guntnr  tretcafusyni4.2.^.&  4. 

I  Jr\  VarTO',numquid  reft"»  ad  pia^ 
^^^Cii  impcrfe^iiim  rooc  voluntnff* 
valcatrRdji.in  hic  cjuafftionc  coofufc 
I>oc.Ioquutur,&  indiuerfas  iuerefVn 
tcntias  ^vt  patct  cxrclatisprr  Tiracf. 
tra<ft,<icpriiHl.pijt  caufar.priuil.y.  na- 
^ctalctcitaiiicntu  iroprrfcdu  ronc 
■TolunLMis  non  valcrc  ctia  quoa^pins 
cailfas  volitit  Balci,<ll,  i.C.dcS  S  ccil. 
&  fexjnuntur  plcric];  aiij,han<  fniam 
cocm  aftcrit  Arct  J.^  is,ft.tlcinoff.  tc- 
Ham.Comrarium  vcro,  utvalcat  tefti 
tncntum  impcrfcdtum  ronc  voluntatis 
£tuorc  piar  caufa:,tcnct  liar.  I.  in  tcfta- 
xnento,  de  ficlctcom.  libcrt.  hanc  dicit 
ComuniorcmTirac^tlc  priuil.piarcati- 
ff  ,priuil.7.Fcrnand.V.ifi]ui  cfc  fucccf. 
creat.$.xt.  nu.d.Scdin  ha<  varictatc 
plures  cafus  pro  rtfolutionc  huiusar- 
ticuli  ccmfidcrandifunt> 

a  . .  Prtrauscafuscft  ,c]ri  tcftamentunv 
ronc  voUintaiis  cft  pcrfcdtum  quoacl 
cam.ltcctfit  impcrfcftum  quoadaha^ 
ytfi  tcftattorcfpit  tcftamcnin,  &  infti 
tuit  pia  cam^vcl  rciicjuit  ci  k'gaia,&  vo 
luicalia  lcgata  rcliqucrc ,  vd  tutclas  *f 
alia  dcfi{*narc,&  raortc  prarucniui  na 
fecitA  hoc  cafu  voluitBar.l.  in  tcfto, 
tf.dcftdncommifhber.valcrc  tcftamc 
turo  roncvoluntatis  c^uoad  piam  cani* 
&cam  dicit  cocm  Dcci.conf,  i^^.Sc 
c.i.defid.inftrum.Did.Cou.d.cRcl» 
tMm,n .  I  o.  cjuali  hoc  ipfum  faworc  pic 
tatis  fit  induftum.  Scd  magiscois  cft 
m  contrarium,quod  imo  talcteftamc 
tum  rationc  voluntatis  impcrfcdum, 
«cc  ad  piam  cauGira  valeac,  vt  tcftatur 
Bocr  dccif  z  ^o.qucm  aUcg.-it  Clar.  q. 
7,Tcrf  aliciuandofic  quarto,&:  indubi- 
tantcrvcrum  e(fc,  &  frcqucntiAfimam 
(maai  profuctur  Fernand*  Yaf^*  <i« 


fiiccefa-eat.$»i  x.na  Jir.fi^fiiracyjii 
itcftator  iusfiit  fferi  capcUiTn^rciccclo- 
ifiam  cerromock>,&dtvltctvcBctpr(>. 
ccdcfc,  dcccrs&t  antecjua  tcftumcncum 
pcrftccret,  td  teftamcncum  no^ralct 
etiam  quoa4  jUam  capcUain,  quiidquti 
dccommuni  dixcritDcc.d.loco. 
)  .  SccnncJuscafuseft,  quandoccftator 
pcrfc^  fuam  voluntatcnTotprcsfu  flc 
pro  pcrfcda  habuit,  quia  noaconftat 
g»pliK.voluitdi(poncrc,quod  in  dubi* 
prffumitur,vt  quia  fcrip<kin  fchccUiU 
fua  voKintarcm,fed  ca  coram  tcftibu^ 
&  notarionon  publicauix,& runcrcoe 
piu  cft,  talc  tcftrii  &  quoad  pia  caufam 
&  intcr  librros  valcrc.  haoc  dxit  cocm 
Doc.opinion^  A.lcx.conf  1  i4.n.7.vol^ 
7.Bocr  ^  dcciC  r  40.  n  u  .^.Ccpha.  con- 
f».95?.nu.^i«crnan.Vafqu.in  tra&a.de 
fucccf  crcat.^.  1  i.fub  nu.6.  vcrfi.  quid 
diccndum,Clar.4.q.7.&  omncsalleg* 
fupraq.  dc  tcftanMmto  inccrlibcros. 
4  Tcrauscafus,quandoteftatorfecit 
fci  fcribi  fuam  voluratcm  ab  aliciuo,  Qc 
cam  ordinaftct  cora  duobus  tcftibus, 
&i  poftca  iusfit  accerfiri  notariu  &  te- 
ftcs  alios,vt  dcdida  voluntatc  fua  pu- 
blicufierctinftrumcntu^fedmortcpr^ 
ncntus  fuit  antcqua  acccdcrcnt,  &  tnc 
fi  apparct  cx  vcrbis  tcftatoris  ,  eu  non 
habuiircnventcdciibcrara  ad  reftm  pft 
ctcndum  &c  abfolucndu,fcd  tantu  Pp** 
randum ,  tcftamcntunon  valet  nccad 
pias  caufis.in  his  tcrminis  Old.d.conn 
1 1 9.1aquitur,&.  hanc  fcnicnciaro  didt 
eoein  Aret  d.l.fi  is, laf.confi.  i  55.V0L 
4,Dcc.con fi.  I  ^p.Rui.conf.i  1  .vol.^, 
flcab  ca  in  praftica  non  cftc  rcccdcndu 
idemRiii.confi.^.nu.  S.vol.j.  Didac« 
Couar.d.c.rdatum^nu.pXudo.Zact. 
d.conf.pro  vxorc,nu.  J  9 1 .  iu  intclligi 
dcbct  Clar.  d.q.7.  vcrfic.  aliquando  iSc 
tcrtio,  Anto  Gabr.  com.conclu.Ub.4, 
concluf.9.  ti  omncsallcg.  fupraq.  1 2« 
Sinautcm  apparcat  ex  vcrbis  tcfta- 
toriscum  habuilVc  menicm  dclibcrap- 
tam  adabfoluendum  voluntate,&can» 
babcbat  pro  pcrfc^a  ,  &  abfoluia,  80 

tuac 
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tuocoM  Doc^dmittiuiit  conuocatio» 
4>em  notari j  non  cfiiccrc  <\\\o  rainus 
iubfiftat  tcnm  .hanc  (iicit  coinraunio- 
ccm  contraOldr.Arct.djil.iiquts  cum 
teftm,ft.dctcftam.  6c  dicit  frcqucntif- 
fimo  confcnfu  approbatam  Fcr.  Vafq. 
A^.  2  z.nu.d.vcrf.quid  diccndum,  Lu 
do.Zuot.dJoco^  vidc  rupra  d.q.l  z. 

^u^flio  XX. 


Ediflum  dctdlamtatis  prahibitonu  J. 
w^i» pupiUus  tefiaup(fiit„nu. x.&  /cq. 
%An  ad pias  canfas  tcHari  pofitt.nu.  5. 

I  r^Iximus  de  fpccicbiis  tcftamcnto- 
il-''rum,  nunc  dc  perfonis  tam  tcftan 
tium;qiCorum  qui  cx.tcfto  capcrc  pof 
rttnr,dcfpicjtfndum  ^ft.  Etaoxaodum 
cdu5i;im  dctcftamcntts  cncprohibito 
riuui,&omncs  poflc£iccrc  tcftamcta 
prartcrimminatim  prohibitos.tcx.l.  fi 
qramusjn  prin.ti.  dc  tcftam.  circa  qd" 
pturcs  qu^rfttoncs  cxamiiiaDda;  funt. 

1  Jiniprimis itaq;  quarro^  an  puptllus  tc 
fi«/raci3tiim  faccrcposfit?  Rcfp.  quod 
non.tCKJ.quiatctate,  tf.  dc  tcfta.  &:tc- 
ncot  c6iicrDod.ibi,vt  teftatur  Fcriu 
Vofq.de fuc.pro^r.J.i  .nu.  104.  Secus 
vcro  tn  pubcrc  iiuc  adulco:is.n.  pot  tc 
ftvi.iluchabcat  curatqrcm»  Guc  non« 
tcxJ.Aurclio,5.Gaiu$,  ff.  dclib  lcg.  & 
ibi  tcnet  Bar.  )&  ocs ,  vt  ide  Vaf  tcftaC 
d.loco  ^ .  I D  5  .Et  proccdut  pra:di6ta  in 
pupillptam  pagano,^  militc  impubcr 
EOibanc  dicit  cnecocm  Doc.(cntcntia 
Viu.com-opinJib.i  .vcrb.pupil.nu.5. 

j  Sfid  <)ua:ro  quid  ii  doli  capax  li t ,  & 
malitia  xtAtcin  fupplcai?  Kcfp.quod 
ncc  tunc  quidcm  tcitari  ci  pcrmittitur 
CHin  lutucalis  tamcn  .iditf  dcfct^fuy.ita 
tcn^t Bart.4J.il  qujeramns,&:  cft  com 
munis  opi.yt  tcftaturviu«d.vcrb.pnpil 
(u^,au.7.JUcncd,Capr.tra£l.Rcgul  <pn 
^uf  i/9i,nH.;jo.&  fcq.  ,QMod:iii  in^d 
ligc  nifi  ftaiuto  coii)Ltrari<?Hi  fiautp  ii^, 
pcr  quod  illc  natw^Jw  .dA,'6?<Siis  ^lli 
ppt.ica  Tnliiir  Tiri  ji|<^jftmiilVT.i 


cum eo  tranfcuntcommunitcr  Dod: 
vt  tcftatur  Ecncd.Cap.  d  -concLioa  .n. 
^o.Scd  contrarium,quod  imo  ftatuto 
^rmicti  non  posiit  impubcu  tcftarac 
ti  fiftio,tcncc  Petr.dc  Anchor.c  qui«  ' 
ingrcira^ext.dc  tcfta.  &  banc  diciccilie 
.cocm  opi  Viui.d.vcrb.pupiUus,  nu.7. 

4  Noca  tamcn  cafum  quo  valcc  difpo 
dtio  pupilli,  nimiru  fi  pupiUus  doUca 
pax  dc  bonis  fuis  in  cuentu  mortis  do 
Aando  dxfponatfub  coiiditionc,  fi  ipi- 
£:  dccciicrit  in  pupillari  ^tacc,  &  ccuif 
Armcc  ioraraento,  namquc  tunc  pro 
pcci  iuramcntura  tenct.ica  tcnct  Dcc 
l.ii  pupillus,ft'.dc  rcg.  iur.&  cocm  opi. 
durit  ipfe  Lpupillii,cod.tit,Viu.d.vcrb. 
pupillus,nu.9.&:  icq.VdIal.com.  opi. 
vcrb.impubcs,n.  i  s  .Coem  dicit  loan^ 
DUcd.dcartc  tcftand.  tic.  i.cauc.  5*3 

5  Scd  quarro,  numquid  ialtcm  ad  pias 
cauias  pupiilo  tcftari  pcrmilliun  iit? 
Kcipon.dixi  fupra  q. 

Quxjlio  XX/. 

TtnriofMS  teflari  non  poufl  ydnmnoio  mn  ht 
hucrtt  dilucida  intcruallat  nu.  1 . 

Teliamntu  cond  tum  nte  ab  to  qui  babet  intfir 
ualia  palctyCtfi  non  probetnr  temporc  aSus 
gefli  habwffe  diiucida  inteyualU,nu,  z  .aliaf 
prxfumitur  in  codc  furore  pcrfeuerare.  n.j» 

QM  d  fitiou  iiabeoj  intoruallat^mma  fapieata 
di^onatjm.^  -t 

^HPoleat  tefiamentumf  fitenes  depooea* 
tts  de furore  non  reddant  ratiouctM jfiu.  %^ 

Quid  fi  vcrba  fint  n.ixta  furix  ct  Jan£UKtiin.6 

Quid  infatuOfmi.y. 

Sinotattaa  fcripfn-^Titius  fanementis,  licei 
tef/tr^otpore  ,B»tnUs  affertto  probet  defun* 
llumiuifii!  fatt.ementiS.nuJi . 


^n^ad  piasxaufas  fmiajHS  pcfftt  $efiari,nH.p, 
I  Z' \  Varro cu  fudofus  icftari  posftt  ? 
>-C.Rt^ip-  quod  noiiAcx.l.  hicipfum  , 
C.qui  tcilam.ioc.  pofl.Katio  potisii.. 
ni>cft  .  quia  iuriolus  quicquiJagit 
iguorat:Quod  tamcn  dcdara,  non 
codccc  quando  fuxifl(us  liobct  ^  Jucuia 
1  i    2  intcc- 
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intcriialb,namq;  tunc  t  pcccnantis  fu 
JXJristcftfh  condcrcpot.nanc  dicitdlc 

coem  Dodorum  opi.  Viu.  lib.i.  vcrb. 
icftis,$.notarius,Fcrn.Varq.de  fuc^ 

2  grcf^.i.nu.Sy.Eftq;  hocadcovcrum 
vt  tclim  riteconditum  ab  co  qui  habct 
dilucidaintcruallavalcat^ac  fi  a  fapicn 
<tcconditum  cxtitiflet,  hcct  non  fiicrit 
probatumtj)cconfc6ti  aiius  h.-ibuiiTc 
dilucidaintcrualla^pr^rumprio.n.furo 
ris  tolhcur  cx  alia  fortiori  przfumptio 
nca<5lus,f.gcfti.itavoluit  Ang  §.  prx- 
tcrca^infti.quib.  no  crat  pcrmitfum  fa 
ccrctcftam.&  cft  verior&  magiscois 
opi.quicquid  ahj  dixcrint ,  vt  teftatur 
lofcph.Ludo.dccif.  i .par.j.  nu.i 

3  .  Cxterum  alias  qui  fuit  furiofus, 
prarfumiturin  codem  furorc  pcrfcue- 
rarcjita  tenct  glo.c.fin.dc  fucccf.ab in 
tcftat.&  hanc  cftc  communcm  opinio 
ncm  dicit  Prarpofit.c.dilcft.dc  fpon  Cx, 

4  Scd  qusero^quid  fi  furiofus  non  ha 
bcns  dilucida  intcrualla  oinnia  fipicn 
tcr  di(pofuit,&  ritc  tcft-atus  cft,  num- 
guid  cius  tcftamcntum  valcat  ?  Rc/p. 
iiint qui  cxiftimant  non  valcrc  nifi  in\ 
ipccicprobctur,quod  tcmporc  con- 
aiti  tcftamcntifucrit  fan^  mcntis,  qd* 
voluit  Abb.c.ficut  tcnor,nu.3t.d.  Rc- 
gul.&  tranfad  Rclig.fcd  maeis  obti- 
nuit  tcftm  ritcfadtum  a  furioio  valcre 
ctiamii  non  probctur  in  fpccic  fanz 
mcntis  rui^Tcjitapluribus  addudisdo 
caBocr.dccif.i^.n.  S8.  &cominunc 
dicitopinioncm  Viuiuscom.opi.  Iib. 
I.vcrb.Notarius,vcrf.falIit  di<5ta.  Vc- 
riorcm  &  magis  communcm  dicit  lo- 
fcp.Ludo.d.decif.  i  .nu.  i  ?  .&  didu  Ab 
bat.  non  omnino  rccipiendum  dicit 
Mant.hb.i.cap.  y.  nu.7.  &  contraria 
arquitaticonucnircdicitRoma.d.l.fu- 
rioruinj&  fcquitur  Conte.confi.  2  1 6, 
nu.  I  5.  vol.  3.  diccns  cencntium  hanc 
partcm  maximam  eflc  authoritatcm. 
Ratio  cft^quia  cum  ritc ,  &  rcdc  quis 
fuerit  icftatusjprifumitur  fanx  mcn- 
tis  tcmporc  fa<^ti  ccftamcnti  fuifle^  & 


idco  valet  tcftm  tanquim  tcftm  homi* 
nis  /apicntis  4  &abhac  non  reccdas* 

5  Scias  ct,quod  (i  tcftcs  dc  furorc  dcpo 
ncntcs  non  rcddunt  roncm  deca  fiiro 
ris,quam  rcdderc  tcncntur  et  non  in- 
tcrrogati,valcat  tcftm.ita  tcnet  Dcc. 
d.l  furiosu,n.2  8.&  hac,cflcc6cm  opi. 
dicit  Vafq.dc  fucccf.progrcf.^.un.Sp. 

6  Nota  tn,quod  fi  vcrba  tcft^menti  cf 
fcntmixtafuriz&Yanz  incnti,  tunc 
prxfumcretur  furiofus.ita  tcnet  Ang. 
<l.l.furiofum,&  fcquunturDoc.coitcr 
vt  tcftaturBocr.dccif  15.num.85. 

7  Qu^xro,quid  in  fatuo,  vtrum  tcfta- 
ri  posiit  ?  Rcfpon.quod  non.ita  tencc 
lafL  cx  fa6io,nu.40.ft.dc  vulg  Quod 
tamcn  intclligc  ,  vt  proccdat ,  quando 
talitcr  cft  t-atuus  ,  quod  omnino  caret 
fcnfu  &  intcllcdu,&  fatiiitas  animi  iu 
dicium  perucrtat:  quoniam  tunc  nihil 
ditfcrt  a  mcntc  capto  :  Sin  vero  Icuior 
fit  fatuitas  &  habeat  fcnfum  &  intelle 
dftm,licct  non  pcrfcftum  ,  &  integru 
fcnfum  &  iudicium,  eocafu  tcftari  ct 
pcrmittitur.ita tcnct  glof.l.  j.ff.  depa 
ihiland.&  fcquuntur  Do6t,  commu- 
nitcr^vt  teftaiur  Anton.Gomcz.varia. 
rcfol.  Tom.i.cap.5.nu.  1.  &hancdi- 
ftindionem  vcram  cflc,&cxmcntc 
omninm  dicit  Fcrnan.Vafq  dc fuccef. 
progrcf.^.  ly.nu.i  10. 

8  'j^inarroitemj-quid  fi  Notariusfcri- 
pfcrit  m  tcftamcnto ,  ficut  comunitcr 
ficri  folct  ,Titius  fanus  mentc  ,  licct 
argcr  corporc,  numquid  pcr  hanc  No 
tarijaflcrtioncm  probetur  quemfuif. 
fc  fanar  mcntis?Rcfp.qudd  non.  ita  te 
net  Bald.  I.2.C.  dc  tcftam.  &  hanccA 
fccommuncni  opinioncm  attcftatur 
Alex.conff.i5.&  confi.  141  .vol.i.Iaf, 
l.fanum,num.2.  C.  dciranfid.  Com- 
muncm  quoq;  loan.Dilcft.  dc  artetc 
(Vand.tit.i.caut.d.n.^.Boer.dccif.i^. 
nu.y^.Franc.Mant.dcconic^k.  vltim. 
volunt.lib.Zitit.y.nu.iy. 

^  Scd  quarro,numquid  fnltemad  pia« 
caufas  tcftariposfit  furiofus?  Refpon^ 

Pixi 
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Dixi  fapn  ^.ij.Sc  eft  cois  qd"  non,vt 
tcftatur  Tiraq.cic  priuil.piar  caufx.pri 
uil  ^j^.Fcrnand.Vafq.  d.^.  I ,  numc.p  I, 

v^ff  prodigits  tefimpcffit. 

QVarro,an  prodigiis  tcftari  posfit? 
Rc«fp.c6is-&  tcccpta  eftfnia,quod 
antcc^u^m  intcrdicatur  adminiftraiio 
pot  tcftm  faccrc  &  pupillaritcr  et  fub- 
Kituirc  tcx  l.fi  is  cui,lf.dc  tcftam.hanc 
dicit  cffc  cocm  Arct.ibi  Aicx.Iufnu  9. 
Scgur.i.Impcrator.n.  1 10  ft.  ad  Trcb. 
Iul.Clar.$.tcftm,q.  j  },  Fcrn.  Vafq.  dc 
controucr.illuftr.cj7.n.9.vcT.  dcniq; 
&nu.H.vcrfi  iiuic  proxima,prodigus 
cnim  furiofus  quoq;iuris  dilpoficio- 
ncprxfumitur,idcoq;  nccalicnarc  flcc 
tcftari  potcft ,  ctiam ad  pias  caufas,  vt 
dixi  fupra  q.  nifi  talisprodiguspcr  ftt 
tutum  iiabiiit.itus  Ht.  nancdicit  cocnt 
opi.Bcncd.Capr.concl.ioi.num.i  2. 

Q^ii^io  XXI IL 

fdmfamHias  infiotefiate  anpolfitteflariy  1, 
de  aduentit  ifs  buniSynu.  2 . 

filia  in  poteflate  an  de  dote  teflari  pofHt^ ».  5 . 
falitm  donare  pofjit^u.  4.  &  jeq. 

^n-teftainentup)  filiffamil.valent  Jaltc  invim 
donationis  caulizmottis.nu.6^ 

^nfilius  cuius  pater  captus  efl.ab  hoflibuspof 
fit  te/itiri.ru.j. 

l  Vxro ,  numquid  filiusfamilias  in 
^''^  patrxs  potcltatccxiftcns,  tcftari 
posiit^Rcfp.-quod  tcftari  &  <odiciila- 
rcrcguljntcr  non  p6t,tcx,i.quiin  po 
tcftatc,ft.dctcftam.&  ibitenct  Bar.  & 
ocs,vt  tcftatur  Vafq.dcfucccf.progrc, 
§4i,n.  I .  £t  hocproccdit  ct  cum  patris 
confcnru,quia\dtima  voiutascu  (it  pu> 
Uici  inris ,  non  dcbet  pcdcrc  ab  alicno 
■arbiirio^ta  tcncc  lo.Andr.  c.  fi  patcr^ 


cJctcftam.tfl  6o.pcrprafdi&aitira  qa^ 
indiftindcloquunrur,  &  quoditat^- 
ncnt  comnnitcr  Dod.dicit  Viu.vcrb, 
liliusfam.Bcncd.Capr.d.concl.ioi.n. 
d2.C!ar.$.tcftamcntam,q.i8. 

Itcm  proccdic,vt  (iliusfamil.  teftari 
non  posfittam  debonisprofcftkijt,^ 
aducntitijs,confcnticnrc  patrc,  ctli  in 
hifccbonis  adacntitijs  vfumfrudu  pa 
tcr  non  habcat.ita  tcnct  Bar  I.  pcn. C. 
qui  tcftam.fac.pcyir.  ibi  dicithancma- 
gis  c6cmcflcopi.AJcx.1.ficut,nu.5.  in 
H  C.dctcftam.miiit.Riminald  n.  {  8c 
quod  haccfitconcorsomnium  ibi  fcn 
tcniia&  coisaticftatur  vitra  allcgatos 
pcr  Clar.$.tcftn>,q.  1  8.Did.  Cou.rub. 
dctcftam.part, j.nu.9.  &  a8  Ftrnan. 
Vafqdcfucccf.crcat.5.  z  i  nu.9.&fcq. 
vbidicit  opinioncm  Philtp.  Dt  cijqui 
t<nct  conira  cocm  non  cflc  vcra  Viu. 
com.opi.lib.  i  .vcrb.  (iliusfiimil  nu.i» 
Hinccriam  filiain  porcftatc,  qux 
cft  capax  dotis  profc»ititi«,&  aducnti- 
tia:,licct  habcat  hjrcdcm  ab  intcftato, 
non  pottcftartdc  dotc.ita  tcnct  Bar. 
d.l.Scnium  C.  qui  tcftam.  faccicpofT. 
&  fcquuntur  Doc.com munitcr,vt  tc^ 
ftatur  Alcx.ibi  num.^.Ratioprardido 
rain  cft,qtiiafiliusfamilias  idco  tcftari 
non  poicft,qiiia  non  cft  intcgrapcrib 
na  ad  tcftantlum,licct  habcat  ad  com- 
parcndum  in  iudicio  ,  &  hanc  cflc 
communcm  magis  opinioncm  6\cit 
Riminald.d.l  pcnult.  luim,^.  &].Sc- 
nium.in  fin.Clar.  ubi  fupra.Commu- 
ncm  dicit  loan.D»lc(5t.dcartctcftand. 
tic. i.caut.  I  Viui  com.opi.lib.i.  verb. 
fihusfamrlias.num.4. 
.    ,  Cztcrtim  tamcn  filiusfamilias  harc 
bona  aducntitia ,  in  quibas  patcr  non 
habct  vfumfruftum,tk)naTcpotcft  in- 
tci'  viuos  finc  parris  c6fcnfu.t<rx.auth. 
vtliccat  matri,  in  princ.&ibi  tcnct 
Bart,  & hanccommuncm  clfcopinio- 
nem  alTcrit  Crauct.  conlil.  92.  qucni 
rcfcrt  Didac.  Couar.  d.  rubr.  dc  tc- 
iUn'5<p3tt.  num.  9. 

I  i    ^  SimiU- 
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'  5i8^iiitff  filimfamilistt,  velfiliafami- 
U^s  (u  patris  eonfcnfu  potcft  donarc 
caH¥)r<is,vt  djxi  fupra  $.donAtio,<^. 

6  S>c<J  <^ua*ro,an  tcrtamcntum  tilijfami 
lias  dc  confenfu  patris  valcat  in  vim  do 
oa^ionis  caufa  mortis  faltcmco  cafu  , 
quo  id  tcftm  lubct  claufulara  codicil- 
laxcm,dwifupra$  donatio,d.cj  j. 

7  Qiijapro  itcm^an  filius  cius  qui  ab  ho 
ftibus  captus  cft,pcdcntc  patris  capti- 
iiitate,posfit  tcftamcntiim  faccrc?  Rc 
ipond.cjuodnon,  cum  inicrim  inccr- 
tus  fitdeftatu  fuo,idcoc);  f»  fccerit  ab 
i|iiiio,nullum  cft,&  patrcab  hoftibus 
redcunt€,n6  rumpitur.ita  tenct  Alcii. 
l.lcjfCorncliajnu.io.  ff.  dcvulgar.  & 
quod  fit  comraunis  opiniocx  Croto 
rcfcrt  Clar  d.c).  i  eJ.Communcm  dicit 
Fcrn.Vafq  dc  fucccf  progref.^.i.  nu. 
^.Eman.aCofta  I.Gallus,^.  &  quid  fi 
ijn.i.par.nu.px.ft.  dcUb.  &poftKum. 

Iicm  vbi  filiusfamiliasbabtt  pccu- 
lium  caftrcnfc  vcl  quali ,  tunc  dc  co  ct 
abfq;  patris  conftnfu  tcftaripot.tcx.!. 
fi.C.dciaolT.tcftam.  hanc  dicitcflcco 
munemopi.Viui.d.vcrb.fUiusfamilias 
numc.^.Alcx.confil.i  i.volum.d. 

Scd  quid  dcbouis  aprincipcfiliofa 
milias  donatis?Rcfp.qu6d  dc  cis  tcfta 
ri  pot.ita  dicit  communcm  opinionc 
Viui.d.  vcrb.  filiusfamilias,numcr.8. 

Q^ia:ro,numquid  tiliustamilias  ad 

}>iascaufas  Lltcm  teftari  posfit  ?  Re- 
pond.Dixi  fupra  q.  1 7. 

Qu«ero  ,  an  tilnisfamilias  clcricus 
poslit  tcftari  iinc  pajris  confcnfu?Rc- 
fpond.quod  fic,ctiamli  hcclencus  in 
minoribus  conftitutus.iia  tcnct  Abb. 
c.quia  nos,&  cft  communis  opinio, 
▼t  tcftatur  Did.Cou  ibin.j.  Quiapc 
cuhum  ctia  aduciitiu  ckr»co  cft  tjuali 
caftrcnfc,  vt  pra:difti  tuicntur,vid. J. 

Qiurro,quid  ftantc  ftatuto ,  quod 
filiusfamilias  tcftari  posfii?  Rcfpond. 
Quod  tiicci  pcrmittitur,  quia  pofsut 
filijfamilias  pcr  ftatntum  kabiliurt 
cumiurc  poiitiuo  ioiroduiUum  dtf 
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i|uod  teftari  no  posfint.  ita tenct  Bac. 
l.  fi  quarramus,  &  ha»c  tflccoemopi, 
tcftatur  Viiu.vcrb.ft*tutu«,lib.i. 

Quxpio  XXIJII. 

txcommuntcatus  an  pofjlii  t€simijm»  1 . 
claratur  m.2.&  S' 

'acro  cxcommunicatiM  an  posfit 
_.L-ftari?RenC6troucrfafuit  h^^c 
quscftio:Suntcnim  qui  cxiftimarunt, 
cxcommunicatum  tcftamcntum  facc- 
re  non  poffcquam  fniam  tcnct  glo.c. 
dcccrnimus,dc  fcn.cKCom.  in  6.  &  fc- 
quiturHofticn.c.  pia  dc  cxccp.  in  60. 
&  dicitFrcdcr.de fcn.quodlicct  altc^ 
ra  pars  fitplurium  &  grauioru  autho- 
ritatc  fuffulta  ,  tn  ifta  pars  vcrior  cft. 
Contraria  vcro  partcm,vt  cxcommu- 
nicatushabcat  vtramq;  tcftamcntifa- 
6tioncm,tenct  Archi.d.c.pia ,  &  hanc 
dicit  clTc  coan  opi.FcUn.c.cum  voIuq 
tatc ,  dc  fcntcot.  cxcom.  Andr.  Barb. 
c.quia  ingredicntibus  dc  tcftam.  Fc- 
lin.c.ad  probadum  dc  rc  iud.Phi.Fra. 
Rubr.  dc  tcftam.  Communcm  quoq; 
dicit  Bertrand.conf1.41.vol.  2.  magis 
communcm  firmat  Benc.  Capr.  con- 
cluf.ioz.numc.i88.Io.DiIca.dcarte- 
tcftand.tit.i.caut.io.n.i.  Viui.com. 
opi.Iib.a.vcrb.  cxcommunicatus.  nu. 
5.Anion.Gabricl.com.concl.lib.4.tit. 
dctcftam.conduf.i.Dida.  Couar.Ru 
br.dc  tcftam.par.t.nu.  i  S.Fcrn.Vafq. 
decontrou.illuftr.cap.ioi.num.5.  & 
dcfucccf  progref.$.  i  .num  izo.  hanc 
quoquorcccptiorcm  dicit  Nicaf  J.fin. 
iiiftic.quib.non  cft  pcrmif.fac.tcftam. 
Quoniam  omnes  tcftari  poflunt ,  qui 
cxpre0cnon  pcohibcniur  Et  hocpro- 
2  ccditotuminmanifcfcc&publico  oc 
cammunicato,ita  tcnct  Bar J.  fi  qu^ra 
mus.Cdc  tcfta.&  quod  iu  communi 
IQI  Ui^ctur  alfirmat  Bcncd.  Capr.  d. 

conduC 
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«encluf.ioi.nii.  189.  DiJac.  Couir. 
d.rubr.  par.2.  num.  1 8.  &  Koc  tcncn- 
dum  puto ,  quamuis  tlubitct  CUrus. 
j  Przdida  tamcn  non  habcnt  locum 
ihcxcommunicatoproptcrhcrc(im:is 

cnim  tcftari  ncquit.tta  tcnct  Bar  auth. 
crcdcntcs,  C.  dc  hjret.  &:  hoc  fpccialc 
dicit  Couar.d.loco,nu  18. &  quod  ocs 
fcrc  procommuni  allcgatiita  tcncat 
dicii  Anto.Gabr.d.concl.i.  numc.  7. 

Quxliio  XXV. 

Csftiuus  an  pcffit  tejisri^nii.i. 
Quid  in  obfide,nu.  1  .dectarattir  n«.  J. 
Q^dinle^atis  &  captiuis  a  latronihus,nti.  4. 

1  Varro.an  captiuus  teftari  posfit? 

Rcfp.  quod  non.  tcx.  1.  cius  qui 
apud  hofics^in  prin.ff  dc  capriu.tcua. 
quia  fcruus  hoftiu  c ft.  Qiiod  tn  intel- 
ligc,fi  tcfttn  facit  dum  cft  apud  hoftes 
&  dcccfTcritin  captiuitatc.fccus  fi  antc 
captiuitatc  fccit  tcft>",  Namq;  tunc  fi 
rcdicrit  ,  valct  iurc  poftlimij.  quo 
omnia  priftina  iura  rccupcrat,  lin  mo- 
natur,plcgclinpitur  tjpc  captiuitatis 
(Vatim  mortuns  clTc.tcx.l.ratio,ff,dcca 
pti.&:  ita  coitcr  rcccptum  clfc  tc(btur 
Fcrn.Vafq.controu.illuftr.  c.  loj.  n. 

2  I  .Scd  c^uid  in  obfidc,  numquid  poie- 
rit  tcfbripRcfp.quod  non.tta  cft  icx.l, 
obfidcs,Jf.dctcftain.c]iMaarc|uiparaiur 

j  -capttuis.Qupdfjnc  intclligas  dcobft- 
dc,capicndo  pro  coptiuo  populi  Roma 
ni,vclccontr.t,  puta  fi  apudinfidclcs 
Chriftianus  fitobfcs  vcl  econtra/ccus 
ft  dctur  ab  vna  ciuitatc  alijita  tcnet 
Bar.d.l.obfidcs,&:  fcquuniur  Doc.  coi 
rer,vt  teftatur  Bcncd.Cap.d.ccol.  i  oi 

4  BU.icj.Sci.is  ct,qd  lcgaii  Itcet  ab  hofti 
bus  detineaiur,&:  captiui  a  laironibus 
teftm  f.KcrepofTuntjCjuia  nofiunifor 
ut,h^c  oucoitcrrcccpta  dicit  Fcrnan. 
Vafq.dccontrou.iIIufir.d,c.ioj.nu.i. 

QiMHio  XXVI. 

pamitatus  ai  ruortcm  ttfim  ncnpo(4A,n*  i . 


Qti9d procedit  de iure  f.&  fvd  hodie.wt.u 
crfi  pofl  conditimtefiamentum  CQdermu 
tiir/Umi  itrfinmtnr.nM.^. 

Quidftpr.d  fententiam a>ifuiiat,im.\, 

^nad  pias  canfjs  pofin  teflari^nm*^, 

Qufd  fi  pana  fu  pruhfitita.nu.  li 

Qmdfiafententia  fu appellatMnt^  mm.y. 

Quid  in  abfente  djmnandOfnu.B. 

^n  itn  atio  TMleat  pofl  commifftim  crimem 
MHte  faitentiam^  nu.  9. 

1  l'"^  Vxro,  an  damnatus  ad  morte  nx 

turalc  posfit  tcftari  ?  Rcfp.qudd 
non.icx.l.fi  quis  filio,f.irritant,tf.  dc 
iniufto  tcftam.&:  tenctglof  1.  fiquai- 
ramHS,ibi  fcquitur  Bar.nu.8.  fF.de  te« 
ftam  &  hanc  cflc  cocm  opt.dicit  Bald. 
I.fi  C.fi  a  non  compct.iud.&  alij  infra 

2  allcgandi.  Quod  proccdit  quidcm  dc 
iurcftorum,  quia  damnatus  hcbat  fer 
uusp^'iiar,fcd  hodiccum  ncmo  inge- 
nuus  cfhciaturp^nx  fcruus  .dubium 
eft.Scd  rcccptior  c  fnia,ci  hodie  dam- 
natum  ad  natur.ilcm  morrcm  tcftari 
non  po(Tc,quod  tcnet  Bar.I  qiii  vltimo 
ff  dcpocnis  &:  in l.cius,^  fi  cod.iit.&c 
ibidicit  hancclTc  cocm  opi,  Arct.com 
muncm  quoq;  fatc^ur  lo.  Ignc 
quifibi,nu.io8  ft  ad  Sylla.hcct  ipfcco 
trarium  dcfcndcrc  conatur,D  d.Co». 
rub.dc  tcftam.par.  j.nu.t^^^.vcrfi.iure 
auicm  antiquo,&  ij»  indiftindc  ctiam 
hodic  non  posfit  tcftra  faccre,  dicit  rc 
ccptiorcm  cfft  fmam  Hcrn.Vafq.dcc6 
troii.illuftr.c.96.nu.i. vctC.  dcniq; & 
dcfucccfrcfol$.j.n.j4.Moucturocs 
quiactiam  hodic  damnati  ad  mortem 
naturalcm  fiunt  fcrui  pccnz.  itadicit 
c<'icm  cftc opi.Vafq.d.cap.(5(<.num.2. 

^  Et  fi  tcftacor  poft  tcftamcntum 
condiiu  fucrit  condcmnatus  ad  mor- 
tcmnaturalcm,  tcftamentum  infirma 
tur.tcx.d  $.fi  cui,&'  ibi  traduntomnct 
vt  tcftaturPartf  conf  ijtJ.n.io.  vol.j. 

Vafqui.d  §  ?  na.?^. 
4      Et  hxcconclufioproccditctiam,ft 
damnains  ad  mortcni  naniraltm  pofc 
fcJitcatiam  condtmnatiomi  latam  au- 
li    4  fugtat 
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iugiat  vctcx  manibusiudicis  eripiatur. 
•  ica  tcnct  Bar.d.lqui  vltimo,  &  iia  com 
munitcr  tcncridicit  Abb.rub.nu.4.  cx 
tra  dc  toftam.  Clar;d.q.2 1 . 

5  Qn^inimo  adco  vcra  eft  harc  commu. 
nis  fcntcntiaj  vt  damnaius  ad  mortcm 
naturalcm  nc  quidcm  ad  pias  caufas  tc 
ftari  pos(it,vt  dixi  fupraq,  17. 

4  Dcjclara  tamen  pc2edi(5bjVtnofl  pro> 
ccdant,  fi  poena  pcr(cntcntia  impofita 
fit  dc  iurc  prohibi{a,c]uonia  timc  con- 
dcnatus  non  cfficitur  intcftabilis  .  iix 
cuttcr  tcncri  n.fcrt  Augu.Arimi.  addi, 
ad  Aug.Malcf.  vcrb.  ibi  caput  fpatulis,. 
nu.25.Ang.lJi  c^uis mihi  Dona,$. i.lF. 
dcacquir  na:rcd.Clar.d.q. z i. 

7  Itcm  dcclara  vi  non  proccdat,fi  d  fcR: 
tcntia  condcmnatoriafucrit  appcllatu. 
Namq;.  tunc  non  flatim  fit  ftruus  poc 
na:  &  u-llatu  pot.  ita  tcnct  Bal.l.  i  .C.ne 
cx  dcIic.dcfLi.&  icacoitcrtcnctdoc. 
ait  Pic.I.poft  t6tra(5tu,Sn.5.ff.dc  don.. 

8  Scias  ciiam  ,  cp  priiiifla  proccdunt,. 
quando  prarfcns  ftiic  condcmnatus:Sc 
cuscll  indanato  in  abfcntia  cxforma. 
ftatutijCum  talitcr  dan.itus  tcflari  pof* 
lit  fccundu  ius.c6c,&  non  fccundu  toc 
mam  ftatuti  ^  duniodotamcn  icftctur 
dc  bonis,  cxtra  tcrritoriu  illud  in  quo- 
fiiitcondcmnatus,  litis.  Scntjecia  cnim. 
condcmnauonis  vigorc  ftaruti  munir 
cipalis  lata.,  cxtra  locum  effcdu  fuum-. 
porrigcrcnon  poteft.tcx.d.l.cius  qui» 
§  i.&ibi  Bal.ff.de tcftam.&hancdicit 
cocm  opin.Bcncd.Capra  com.opi,Iiix. 
conclu.i  i  i.nu.i  lo.CIar.d.q.z i. 

«f  Itc.n  fi;ias>qu6d  tamcn  dcnatio  fada 
pcr  criroinofum  poft  crimc  contradu^ 
anic  fcntcniiam  condcmnatoriamva- 
lere  potcft.tcx.l.poft  contra&umjff.dc 
donat.&  ibi  glo.communitcrapproba. 
ta,vt  tcftatut  jbi  Picnu.^.in  fi.Si  tamc 
donatio  antc  fcntcutiam  fiat  mctu  pce 
nx,  puta  quod  fit  dcprchcnfus  in  crie- 
minc  tanquam  in  firaudem  fada,in  cf- 
ic&n  non  valct ,  &  polTct  rcuocari.  ita. 
icaei  Bart.d.l.£oftconira^um^hic 


(hiamln  confulcndo&iudicadocom 
muaiorcmclli:  dicit  Pic.  ibid.nu.  ii. 

Ompa  XV IL 
s  r  M  M  ^    i  ^ 

Deportatusaripofiit  tefiari^nu.  i . 

»/iJ7  etiam  ex  teflamento  capere  pojftt,  nWt^*. 

ad pias  caufas  teflari pojjit.  nu,^ . 
Quid in  bannUis  noflri  temporis,  am.  4. 

1  /^Va:ro,an  dcportatus  tcftari  poC 
V^fit?  Rcfpond.  quod  non.tcx.d.I. 
ciusqui,$,fi  cui,ff.  dcteftam.&  tcnct 
Bart.I.fi  quarramus^nu.S.lf.cod.tic.  6c 
hocquulem  dciurcantiquo  omncs  ad 
mittunt.Scd  quid  dc  iurc  nouo ,  cum 
acmo  fcruus  pjna:  hodic  cfficiatur 
ncc  bona  publiccntur  ,  numquid  ci 
pcrmittetur  tcftari  ?  Refpond.  Varii- 
uim  cft  ,jalijscxiftimantibus  dcporti^ 
tum  tcftamcntum  faccrc  poffe,  quafi. 
corrcda  rationclcgis,ipfaIcx&:  dcci^ 
fio  corrcda  quoq;  intclligatur,  quatu. 
Cnhnx  tcnet  I^nc.  vbi  fupra  Couar.  d. 
rubr.  j.part.alijs  vcrocontra  fcntica 
tibus,quod. ncc  hodic  pcrmiflumfit. 
tcftari,  &  hxc  cft  vcra  &  communis 
Dod.  fentcntia,quain  tcnct  Bar.d.l  fi 
auaframus  j  &  quod  communis  fitte- 
ftatur  Abb.Rubr.nu.^.dctefta.Imol. 
d.c.quia  ingrcffa,  &  rcceptiorem  dicic 
Eernan.Vaiqui.dccontrouer.illuftr*. 
cap.9<5.n.2.verCdcniquc,Ignc.vbi  fu- 
pra.Fcrn.Vafq.de fucccf.progrcf^,  i.. 
&  dc  fucccf.  refblut.  Bcncd,, 
Capr.d.concluf.  1 1  r.n.i  20.  Quja  cx 
prcffe  non  corriguntur  U.  adimcntcs« 
tcftamcnti facicndt  £acultatem,vndc 
rcmanct  fub  veterum  II.  difpofitionc* 
X      £c  hoc  proccdit  nun  tantumquo 
ad  tcftamcnci  iadtioncm  a£buam,fcd 
ctiam  pasfiuain  ,quiadcportatusnoa 
potcft  tnftitui,  ncq;.cx  tcftamcnto  ali 
quid  capcrct  necab  intcftato  fucccdc« 
rc^  vt  dixi  fupra  $,infticutio,q,2 . 
^      Quzro, numquidteftari  posfic  ad; 
pia»  uu£u  ?  Dixi  fupra  q.  1 7* 

Scdi 


Llber.J.Tefljimenmm."  for 


4  Scd  c|.d  inbannitisnoftri  tpis,  an  po« 
tcrii  tcftari?  Rcfp  cj>  llc,duinm6  tc/k- 
tur  fcd"m  ius  coc/ccus  li  tcftctur  Ccdi- 
dum  ius  niunicipalc  ciuitatis  d  qua  ba. 
iiitus€ft.ita  tcnetBar.d.l.ciuSj^J.i. fF.de 
teftam.&  in  q.incip.Lucam  ciuitatis , 
&  in  trac,bannito.&  opi.Bar.  cft  coifi, 
Tt  tcftaturCurt.fcn.confi.j  60.  incip. 
«lux,coI.io.  Pctr.aPlaca  incpiih.  dc- 
nd.li. I  .c.44.nu.  2.  &  (juod  cum  Bart» 
diftinftioncDod.  coitcrtranfcunt  di 
«itAlcx.I.i.C.dccontr.iUuftrib.c.  ptf.^ 
nu.5.Clar.$.icftih,q.2o.  vbidcclarat^ 
rt  proccdat  <jn  (impUciter  relcgatus 
eftob  contumaciam,  quia  tunc  non  cf 
ficiturfcruuspccnar.  harccftcois  opi- 
nio^vtdictt  Corn.conf.5  5.1ib.2.Bocr. 
dccif.278.nu.11.Viu.com.opin.  vcrb. 
ccuspro  cdniinc.Sccus  qn  bannitus  fi 
mul  condemuatus  cft  ad  mortcm  natu- 
?alcm,quia.  timc  It  damnatur  ex  forma 
ftatuti  &  confttctudinis  adpccnamoc 
tis,fivcnerit  in  fortia  vcl  ptatcm  iudi- 
cis^tuc  dcmum  fit  fcruus  pccnar^qn  vc- 
nit  in  £brtia,no  aJiter.vt  pulchrc  Bocr.. 
ibid.num.i  i.&c  fcq.Sin.autcm  pure  ftt 
lata  icntcntia  fccus  cft^yt  d.locis. 

Qu^JIio  XXVII L 

M<n  damnatMS  in  metaUJi  poffit  tefiar/^nu.  Tv 
i^idm  eo^qui  ad  beflias  damnatus  efl,ni4.2, 
i^id  in  danmato  ad  pcrpetuos  carcaeunu.  f.. 

I         Vstro.numquid  damnatus  in  me 

^^■<^tallum,  vd  opus  mctalli  pofiit 

faccre  tcftamcntutfi?  Refp.quod  non,. 

per  tex.d.l.eius  qui^^.  i  .&  ibi.no.gl. 

eft  vcra  &l  communis  opinio,  vt  tcfta. 

tur  Fcrnand.  Vafq.de  controu.Hlaftr. 

c.pd.nu.i.  licctquidamex  nouifsimis 

alitcrfcntiant. 
%    Idcm  dic  inco^qui  ad  bcftiasdamna«> 

Uis,velaqua  &  ignc intcrdidus  cft,n6. 

tnitn  £oimnt  euatnhoUie  teftametuiB' 


focere.H.incdicit  efTc  coem  I>oft.fcn- 
tentiam  Ignc.d.l. i  -ft.  ad  Sylla.licet  ip- 
fe  rcpugner,receptiorcm  appcllat  Fer- 
,  Ban.Vafq.de cotroucr.illuftr.  d.c.  jj^, 
nu.2.verf  denique. 
5  Scd  quid  in.  damnato  ad  perpctuos. 
carccrcs,vel  pcrpctua  vincula,  qualcs 
func  damnati  ad  rcmiges,nmnquid  po 
terit  teftari?  Rc{p.(|i  non.ita  tcnct  Bac 
ka.nu.  dc  his  qui  pro  nonfcript.  . 
banc  fcAtentiam  in  laicis  communcm^ 
,  fcd  contr^riam  mitiorcm  &  in  clcricis 
vcriorcm  dicit  ^b.rubr.nu.4.  ext.dc 
teftam.additad  florcsRoland.rubr.a» 
num.jp.licctalijcontrarium  tcneant^. 
quddprobat  Clarus  d.$.  teftamcntuniy 
q.2j.Soarez  reccpt.{cntcnt.thc{auJiu 
C.num.2i. 

Qf^x/lh  XXIX 

^damnatusde  harefi  pofjit  teflaritnu^ 
Un  proudat  iu  liberisjiu%  2 . 

t        VaTo,an  danaturcTecriminehx». 

refispofsittcftari  ?  Rcfp.quod 
nec  teftiu-,  ncc  codicillos  ficcrc 
potcft,tcxt.(pii  pinDbat,auih.  Cazarosy 
C.dcharret.&  ibi  no.gl.&  quod  itatc- 
net  ceitcr  Dod  tcftaturFcrnan.Vafcjt 
de  fucccf.progrcf.^.i  .nu.  1 66.  &  dc  c&^ 
troucrf.iUuftiib.c, loi.num.j.  Quia 
hoc  cafu  pena  amiisionls  bonorum  ir^ 
rog.ituripfo  iure. 

a    Scd  qua^-o,  numquiii  hocprocedar 
ctiam  quoad  libcros  ,  quos  haouir  hx* 
rciicus  tcmporc  admifsi  criminisPRc*. 
fpond.glo.  1:  quifquis,C.adI.hil.Ma- 
icft.  vcrb.cxh.-ercdato.  tcnct  non  pro- 
cedcrc,  fcd  contrarium  tcnct  Imol.  1» 
cx  fodo  ,  ^>cx  fado.,  ff.  adTrcbd.  & 
hanc  dicic  clfc  communcm  Doft.  fcn. 
rcntiam  dicit  Cyfucntcs  inTaurinal. 
4.qucm  allcgat  Fcrnand.Vafqu.d.f.  i 
auin.168*. 

Qujcftio^ 
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QHilfio  XXX. 

t 

«^N  furdui  &  mntMf  tffimfoQit.au.  i .  ^kda 

ratur  nu.^. 
^exfmplarrter  ^h^itu'',t}U,  2 , 
QHid  infurdo&muTo  Tnilitg,rm.:[. 
Qkid  in  muto  &  fmdo  ex  4cddenti,nu.  5 . 

I  Varrcs  an  furdus  6t  mutuf,  i.  q«i 
^^^^^vtroc^;  i-noibolabor«,tcftra  ft- 
ccre  pofslt?  Rrid.<j»  olim  furdus  &  mu 
tustcfimfjccrc  non  potcrat,  tcK.I.  qni 
in  ptatc,^.  I  .l.h  mntus,  iKdctcftam.  Sc 
ita  tcnct  Alcx.l.<lifcrcris,C.qui  tcfta.fa 
ecrc  poff.cficj;  rcccptifjiraa  Doc.  fma, 
m  tcftatur  Fcrnan.Vafq.dccontr.illu- 

1  ftr.c.io^.nu.2.  Idcoquctati  muto & 
furdo  cxcmplaris  fubftitutio  ficri  non 
potcft.  itatcnct&  dicitcocm  opinio- 
ncm  Paul.dc  Cafr.l.humanrtatr?,  Cor- 
raf  nu.  r  i  .Couar.dc  tcftam.c. Rayn.^. 
d.Communcm  Alcx.l.cx  fafto^nu.^o. 
ibiIaf.nu.59.Vafq.  dccontr.  illuftr.c. 
I7.nu  p.licctipfccontrarium.Dixi  fu 
pra$.fubfcitutio,q.  44. &  hochodic^ 
ccditjdummodo  fitmutns  &  furdus  Ci 

^  mul  &  a  natura.Secus  vero  fi  furdtis  cf 
fct  &  non  mutus^namquc tunc bcnc  te 
ftari  &codiciIIaripofrct.tcx.d.l.  difcrc 
tisjCum  ctmutus  codicillari  poflct ,  & 
ita  coitcr  tcncri  alfcrit  Bcncdid.Capr. 
tra(5k.rcg.concI.  loj.num.i  2. 

^  Idcm  dic  in  furdo  &  muto  militc  :  is 
cnim  iurc  vctcri^S^  hociicpotcft  faccrc 
tcfrra.ita  tcnctgl.^.itcra  uirdus,  vcrb. 
ccrtis  tcft.qui  tcftam.fac.  poff.&  fcqui 
turCyn.&  coiicr  Dod.vr  itfutur  Fcr 
nan.Vafqu.de  contr.illuftrc.  i  oj.nu. 
502. &  fcq.rcccptiorcm  &vcriorcm  di 
citidcm  Vafq.dc  fucc.progr  r.num. 
I<$p.  vbi  dicit  iura  vctcra  pcr  l.  difcrc- 
tis,non  cffe  corrcda,quicqnid  nonnul 
li  contrafcntiant. 

j  Iic  furdus  &  mutus  tcfiaripofTant,  fi 
non  a  natura,fcd  cx  accidcnti  hzc  vitia 
fupcrucncrut^dummo  fcribcrcfciat^  & 


manu  fua  vohintatcm  dctlaraucnt .  ita 
tcncncDo^.d.I.difcrctis,  &  fcqutttac 
Dodk.rt  cc^atnr  ibi  Dec.no.  1 4. 

Quasiio  XXXI. 

ccrcus  poffit  tcflari,nii.  i, 

codiciUos  fa(cre,rm,  t . 
wfN  «d  pias  caujis,mt.2. 
tAninttri^9Sinthj^, 

1  Vstro,an  «iam  ccccws  rtroaucfu 
rnine  carcnSjtcframcntTrm  Mccrc 

pofsit?  Rcfp.  (j>  non  potcft  finc  folcn- 
nitatc ,  dc  qua  in  I.  hac  confuhifsima^ 
C  qui  tcftam.fac.pof. 

2  Q^proccdiietincodicilIi$,^aca(Jc 
folcnnitas  q  in  tcfro  rcquiritur.  rra  te- 
nct  gl.ibi  l.hac  confidrifsima,vcTb.ca- 
<Jicillis,&  fcquitur  Bal.&  cditcr  Doft. 
rt  tcftaturFcrnan.Vafq  dccontr.illu- 
ftr.  c.  I  o  7 .  n .  1 5  .d icitq ;  ca  dlc  vcriorc  , 
&  cxprcfsim  approbatam  I.Taurina. 

5  Quinimo  proccdiiadco,  rtctiamad 
pias  caufas  rcftari  non  pofsit,  hanc  di- 
cit  communcm  Vafq.H.c.io ^.nu. i 

4  Scd  qujcro,  nuquici  intcr  libcros  pof- 
fit  abfqiic  illa  fblcnnitatc  tcftari?Rrid. 
Valdc  controucrfum  cfr,  quibufda  cxi 
fiimantibus  talctcftamcntam  dcfidc- 
rarcomncs  foIcnnitatc$>icquain  d.  I. 
hacconfultifsima,  alijs  contra  opinan 
fibus,&  harc  cft  magts  cois  opin.  rt  tc- 
ftaturFcrnan.Vafq.de  contr.iiluftr.c 
ioj.nu.i  I. 

Quj^nio  XXXII. 

,4n  infamsteHaripoffit. 

QVjcro ,  an  infjmis  tcfrari  pofsit  > 
^  Rnd.qood  fictcjf.I.cius  qui  ,io 
fin.ft.dctcftam.&  tcnct  Bar.I.  is  caT,f, 
ob  crimcn  ,  fF.dc  tcftam.  &  fcqunntiir 
Dod,c6itcr,vt  tcftatur  Didac.  Couar. 
irariar.rcibl.lib.j.c.j.nu.p. 

Quxftio 


n  Liber.^.Teflamentum. 

Qutfiia  XXXI II. 


SO7 


Qfidfi  teaporeteflamentidimifttarternfce' 

9erauciarn,m.  i . 
Quid  ft  prxftitit  cautionm ,  &  po/iM  conti^ 

nmuittnu.^. 
jtrx  tefiamemMmreconuale^ficamao  pO- 

fteAprafietm^nH.^.& ie<f. 
jln  di^ofkio  cquanquamthabeat  loc$miallh 

daistnu.6. 

jln  ttfurariuspolftt  donare cai^t  mortif.n,ji 
^n  ftmfltx  cauti^  lu§kiat.tm.  8 . 

1  y-N  Varro  ,  an  vfurarius  maiufcftus 
pofsit  tcftari  ?  Rnd.  <^  non,  nifi 
prarttita  cautionc  dc  folucnxiis  &  rcfti 
tucndi^  vfuris  tcx.c.quancjua,  dc  vfur. 
k)  6.8c  tranfeuni  Doft.  comtnuDiter , 

a  Ethocproccditnontantaminco,a 
t|>ctcfticft  vfurarius  manifcftus  ,  fcd 
« in  eo,qui  co  tpc  dimifit  focncraticii 
aricm  .  iia  tcnct  Ang.  in  difput.incip. 
Aftcnfis  milcs,q6. 1 2 .  &  hanc  opin.  cic 
Soc.dicit  ciTe  cocm  Did.Couar.variar. 
r«fol.lib.  j  .c.  ^.Ru.^.vcrf  p.Clar.q.  itf. 
Ant  Cabr.com. concl.hb.^.tit.  de  tc- 
ftam.concl.^.nu.p.Qroisdiciturvfu- 
rarius ,  qui  aliqii  cxcrcuit  vfuras  ,  licct 
poftca  dcfi  jt  focncrari.ita  no.Dcc.c.  i  • 
nu.zi.cxtradc  probat. 

5  Scd  quid  fi  vfurarius  manifcftus  prar- 
ftita  prius  cautionc,  fccit  tcftamctum, 
toliter  quod  valcat,&  tn  poft  tcftm  fc- 
ereie  continuauit  vitium  vfurarujTi, 
nwmquid  valcbic  tcftamcntum?  Rcfp, 
quod  non ,  fcd  u-ritatur  talcteftamcn- 
tum.ita  tcnct  Ang.  in  d.difputatione , 
ouafft.  13.  &  hanc  fcntcntiam  dicii  cf- 
fe  communem  Bcncd.Capratrad.  rc- 
gul.concluf.iot.nu.  159.  Noncnim 
vidctur  dimifirtc ,  cx  quo  rcdi jt  ad  vo- 
iniium,&  rcitcrauitcrimcn:  fubfcqucs 
cnim  ficut  prxccdcos  dcclaiat  prxK- 


.'Qujrro  itcm,  ««mquid  tcftra  irTuraf  ii 
auiniicftifmc  jcautioncprarllitacofxdi 
tuin  rccutialc(cat,(i  poftoiex  intcrual* 
k>pra(ftctur?  Rnd.  Yaldccontroucr- 
fum  cft:funtqui  cxiftimjrunt.hoc ca- 
fu  tcftm  non  reconualcfccrc,  quam  fcn 
tentiam  ample<^itur  Paul  dc  Lcaz  clc. 
l.dc  Ccpulotf.  &d)citdciurc  vcriorcm 
Imoli.filto  pr«terito,ft.de  iniufto,  ru- 
pto  &  irrit.irat^o  tcilam.  Vcriore  quo- 
que  dicit  Bald.l.i.  C.dcbono.podfctr. 
contra  ub.idcm  fatctur  Alcx.l.Gallus« 
$.is  csfus,hanc  dicit  coem  Bencd.  Ca- 
pra  tra^.rcgu].concl.i0  2.nu.  141.  ti 
legiftaruo> quam  canoniftaruro,  qui« 
d.c.rcQuirit caution«m  ante  tcftm ,  vt 
prxambulum  ad  apericndam  viam  fa- 
cultati  tcftandi,qujcobprxccdcns  dc» 
U^um.fibi  przcludcbacur,  vndc  fi  (m\>^ 
&quatur,qu6d  ab initio ouUum fuit^ 
Bon  reconiialcfcit. 

Contc^ium  vero,  tcftametum  hoc 
vdidum  cfEciicDCt  gl.d.c  quanquam«. 
in  B.&fcquitur  Bart.d.l.ftUoprztcri- 
fco,&  hanc  fniain  aflcrit  macis  coinmu 
oemAlcx,l.Gallus,$.illc  ca!uis,nu.8.ff>, 
dchbcr.  &pofth.  Fel  c.  cuindilc<ftus» 
Du.^.extra  dc  accuf  Communcm  dicic 
Dcc.l.quodab  initio,nu.i  2.  if.dcrcg. 
iur.iiiagiscommuncm  dicit,  abcaquc 
in  iudicando  noQ  cit;  rcccdcndum  B« 
ned.Capr4tra6t.re|;.conc]uf.  101.  nu. 
1 54  DidacCouar.varia.rctblut.lib. |.«. 
C^.nu.p.vcrf.iz.  Anco.Gabr. RonUn 
comm.concluf.  lib.4.  titul.  deteftam. 
numc.z.Quianon  eft  dc  folcnnitati- 
bus,qux  inlunt  tcftamento,  cumin  te 
ftamcnci  confcftionc  ncccfTario  non 
fit  adhibcnda  cautio,im6  quandocun- 
qucprius  prarftaripotcft.  Satis  igitur 
cft  ,  U  fatisfiac  cononis  diipohcioiu  & 
oius  prohibitioni. 

£c  noc  adco  verum  eft  ,  vc  fufficiat 
etiara ,  fi  tcftator  dimicc.ic  procuraco- 
rcm  ad  prxftandam  przdi(^am  cau- 
tionem  .  ita  ccncc  Angcl.  in  d.difpuc. 
Ailcolis  milcsj  &  coiooiuncin  hanc 

qftc 
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eflcopi.dicit  Anch.cof.^o.inrcr  conf. 
Card.qucm  rcfcrt  Ant.Cabr.d.  concl. 
^.nu.i.Viu.com.opi.lib.i.Tcrb.  vfura- 
rius,&  ita  iudicatii  fuifTcFcrrari^dicit 
Fcl.c.adhxc,col.  i  .dc  rcfcrip.  &  rcfcrt 
lo.Dilcc.dcartc  tcft.tit.  i  .caut.^.n.i. 
C    Prajtcrca  qua:ro,numg.ddf<por«tiod. 

c.  quaqua,  habcatlocum  inludaris  ma- 
rifcftis  vfurarijs,  an  &  corum  tcftamS 
tairritafintno  prarftita  idonca  cauiio 
ncdc  vfuris  rcftitucndrsV^Rnd,  Rccc- 
ptum  cft  dc.quanquam,  non  ligarc  lu 
dios ,  quam  fniam  amplcditur  AlcXr 
conf  d.vol.U.  &  itacoitcrobfcruari  tc 
ftaturArct.conf  I  5b.Ant.  Gabr.d.co 
ditf  j .nu. 8 .Cocm  dicit  V iu.com  opi. 
hb.  r  .d.vcrb.vfurarius  Contrarium  tii 
dcfcndunt  Modcr.Panf  addit.;jd  Alc. 

d.  conf  qucm  fcquitur  Did.Couar.d.c 
J.fl.p.vcrf  7.  Q^iicquid  fit,  quia  hodic 
in  locis  vbi  viuunt  ludxi,  plcrumqj  ha 
bcntpriuilcgium  cxcrccndi  vfuras,& 
dcfraudandi  n.ifcrosChriftianos/ru- 
ftra  dc  hoc  difpmamus. 

7  Quacro,  numquid  vfurarius  manifc- 
ftus  pofsit  donarc  caufa  mortis?  Rclp. 
Dixi  fifpra^.donatio^q.5. 

S  Qu^ro.dcquacautioncloquaturd.c. 
quanquam,an  finipUx  fiifliciat,  &  nu- 
darRcip.quod  n6,fcd  rcquiritur  fidc- 
iufl"oria,vcl  pignoratitia.ua  dicit  glofl. 
d.c.quanquani,vcrf.idonco,qua:com- 
munitcr  rccepta  cft,vt  tcftaiur  Did  d. 
c.  j.nu.o-Aiu.Cabr.  d«coDcluf.  j.iiu. 
I0.Clar.d.<l. 

Qu£j}w  xxx/iir. 

^ntlericuittelpr4ila(HS  ttfliinpoffit  <,  n«.i. 

C  P'  ocedfi  lam  tn  bonis  Mte  <ierua^i* ,  ud 

p^jii  ai ifUffitiSy  ftn.  2 . 
Quando  dicatur  ac^Mfilutnintititu  perjond 

utlecrlcfUfnu.  j  4. 
Q^id  m  bdms  acijnffitts  n  frhStbus^ttM.$, 
j2Hjii  de  ipjts  fhtCliiUi,rm.6.& Jeq, 


Qjiid  in  tlifiributioftibus  quotidtaftifX^SM 
^fiVapa  po(fit  pcrrmtiere  teftandi  facidtth 
tem.nu.^. 

1  jT^VarrOjan  clcriais,vcl  prarlatus  te*  . 

ftari  pofsitPRnd.Diftingucd^ . 
funtfpccics  bonoium,prout  Pctr.  dc 
Vbal.dc  fucc.clcr.  Aut.n.Ioquimur dc 
bonis  patrimonialib.  vcl  hxrcditari js, 
rt  funtiif  rcditatcs-Jcgata,  donationct . 
&  fimilia,&:  patpra^atus,  cps,vclclcri 
cns  dcliis  tcftari,&:  hxrcdcm  quem  vc  . 
litinftitucrCjCiiamfi  fllios  vdprcpin- 
quos  non  habcat,ncc  ccclcfiam  hjrcdc 
tcnctur  relinqucrc.ita  no  gl.c.Eps  qui 
filios  duodccim,q.i.&  fcquitur  Imol. 
inc  quinos,  &  hancdicit  cflccommu  . 
ncm  Dod.fiiiam  Andr.Barbat.ibi  cxt. 
dctcftam.&<:.i  .cod.tit.&  ibi  idcm  fa- 
tetur  Didac  Couar.nu. ;  .Dcc.c.li  quis 
cps,dc  hasrci.Nccobftat  tcxt.  d.c  fi  q.t 
cps.dumdicitcpm  qui  inftituit  harrcti  . 
cos  aut  cxtrancos  a  languinc  ,  cilc  cx- 
Gommunicandumpoft  mortcm  ,  quia 
intciligidc-bct  dc  co,  qui  hxrcticos  c6 
(anguincos  aut  cxtnincos  harrcticos  in 
ftituit.itadicit  gl  ibi,  quam  communi- 
tcr  approbatam  dicit  Didac  Couar.  d, 
c.i .nu.  7,  &  tcx.d.c.ips conlilium,noa 
ncccfsitatcm  inducit,vt  gl  ibidcm  quo 
quenotat,&  cftcoinniunisopinio,  vt 
Didac  d.Ioco  icftatur.  Ratioprxdido 
ruin  cft,  quiadcricus  in  his  bonis  pa- 
tnmonulibus  non  gaudct  priuilcgijs 
quibus  gaudcntbona  ccclcliacfccundi 
comniuiicm  opin.vt  icltatur  Dcc.d.c. 
cps,nu  ic.dcprxbcnd  Abbat.  cap.fin. 
«k  vita  &  honcft.  clchc.  Couar.  d.cap. 
cum  in  officijs,Fcrnand.V  .ifq.di^t. 
2^.  Vndccum  iion  rcperiantur habc- 
repcculiarcpriuiltgium,  vtnntur  lure 
communi. 

2  Et  hxc  conclufio  proccdii  non  tan- 
tumin  bonis  qua:  habuitanic  tlcrica. 
tum,fcd  ciiam  poftca  acc^uifitis,  cx  fuo 
tatncn  laborc&  induftria  liucrc(pe- 

&  intuuu  cius  pcifona:^  nauiciidc 


rr  Llber.§.Tef 

hi$  <luoqucprflati,&  clcrici  tcftari  pof 
funtjCtiamli  talia  quacfita  pcndcrcnta 
dignitatc  clcricalj,&  prcsbytcr  ca  con- 
fccutus  fuiffct  ronc  onlinis  facri,  nul- 
lotn prartcxtubcncficij, vcl  bonorum 
ccclchar.vtputa  pro  cdcbrandismifsis, 
vcl  ftipcndio.  ita  tenct  Cvn.  &  Dodo. 
auih.liccntiam,C.dc  cpilc.  &  clcric.  & 
hancfniam  dicit  dTccOcmSoc.confp. 
vol.j.Barbat.c.quia  nos,cxt.dc  tcftam. 
Corn.conf  5 1 4.  vol.  ^  .Did.Couar.d.c. 
i.nu.r  i.dctcftam.Ciar.cj.iy.  &quaft 
uis  in  cpifiropo  diucrfum  ftatuat  lac. 
Butr.l.S.Sanai^C.dccpifc.&clcr.ftc 
ftari  cum  non  poiTcdcoonis  poft  cpi- 
fcopatum  acquifitis  ctiam  cx  propria 
induftria  pcrfonar,tamcn  cius  opi.coi- 
tcrrcprobaridicitSoc  &  Corn.d.cof. 
Couar.d.c.i.nu. I  i.Sinautcm  occafio- 
nc  fiuc  contcmplationc  ccclcfias  acqui 
ficrit,non  potcrit  dc  ijs  tcftari,  fcd  cc- 
dcfifciit  rcftitucndum,ita  tcnct  Abb. 
crclatum  2.&  firquuniur  coitcr  Do6k, 
vt  tcftatur  ibi  Didac.Couar.in  fi.  Viu. 
com.opin.lib.i.vcrb.clcricus, Clar.  d. 
q.iy.vcrf  fcdquid  diccndum,  &  vcrfi. 
tcrtio  dixi. 

Scd  dubium  cft  quando  prarlati  vel 
dericidebonis  ccclefi*  quarfiffc  vidca 
tur,vcl  non,qua  in  rc  loan.  Andrt  c.j. 
dc  pccul.clcric.  diftinguit  quod  aut  c6' 
ftat  przlatu  habuiflctcmporc  fuspro- 
motionis,aut  conftat  quod  nihil  habe- 
bat,aut  dubitatur.Primo  cafij  prgfiimi 
turpropoffcftorc^&  ccclcfiarincumbit 
onus  probandi j  de  rcbus  ccclcfixcfrc 
uarfita,vcl  hzrcdi  contrarium.Secun- 
o  cafu,  cum  nihil  habebat  pracfumcn- 
dumpro  ccclcfia.Tcriiocaru,  in  dubio 
hona  ab  cpo,vtl  prarlato  dimilVa  cx  prc 
(iimpiionc  iuris  canonici  ccnfcnt  poft 
ipfam  dignitatcm  acquifita  ,&  cx  bo- 
nis  ccclcliar ,  fiuc  pofsidcat  ccclcfiaca 
bona,fiucprxlati  harres .  hancprGfitc-r 
tur  in  d.c.j.cocm  fiilam  Abb.  c5cm  fa 
tcturCorn.conf^i.^.vol.j.Soc.confi. 
^i.?ol.^.Albcr.  d.  auth.liccniiam,  Ci 
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dccpif  Did.Couar.c. r.nu.tf.  &  feq.^c 
tcftam.Fcrnan.  Vafq.  dccontr.tlluftr. 
c.io^.nu.?  5.Potcft  tamcn  hoc  &  prar 
ccdcnti  cafu  hacrcs  prarlati  probarc, 
prarlatus  habucrit  artificium,vcl  patri- 
monium,&  tunc  iudcx confidcratis  cir 
cumftantijsjirbiirabitur ,  ancx  boni« 
ccdcfisc  vel  aliundc  acquificrit ,  fccun- 
dum  quod  vcrifimilc  cft  .  itafjtcntur 
omncs  prardidh. 
^    Porro  (i  rcliftum  fit  prflato,an  intni 
tu  ccclcfiac vd  fuijpfiuspcrfonx  diftin 
gucndum  cft,  aui  aliquid  rcUftum  prx 
lato  vcl  clcrico  nh  cxtraneo,&  tunc  c6- 
tcmplationcccclcfia  rchdum  ccfctur, 
autvcroa  coniun6la&  perfona  illius 
cui  rclinquitur ,  tunc  contcmplationc 
ac  intuita  ipfius  pcrfi^nar  &  non  digni 
tatis  rclidum  dicitur.ita  tcnct  gl.c.  rc^ 
quilifti,dc  tcflam.&  ibi  Imol.dicit  hac 
cflcc6cm  Do(ft.opin.nu.?8.Dtd.  Co- 
uar.c.rcquififti,nu.7.&  fcq.cxt.  dcte- 
ftam.Franc.Mant.de conicft.  vlt.  vol, 
lib.8.c.6.nu.  1 7.  Qu^dd  criamproccdil 
in  cxtranco  magna  amicitia  coiundo. 
hanc  dicii  ciTc  communcm  Doft.  fcn- 
tcniiam  Soc.&  Roma.l.ciuibus,nu.i4. 
fF.dc  rcb.dub.  &  ab  omnibus  rcceptan» 
aflcritDidac.did.cap.rcquififti,  nu.7, 
dummodo  tamcn  cx  qualitatc  rei  lc{»a- 
tae,ccclcfiarlcgatum  argui  pofsit,vt  fi 
calix,  patcna,  vcl  tintinabulum  fit .  it;^ 
Doft.  magis  communilcr  tcncrc  dicit 
Mantic.d.loco, 
4.    Cartcrum  rch<5lum  ei  qui  non  habet 
fldminiftrationem,vtputa  canonico  ali 
cuiusccclcfiar  fpecialitcr,  fiuc  apropia 
cjuofmecxtranco,  intclligtnir  rcVi&u 
intuitu  non  ccclcfiar,fc*d  pcrfong.ita  tc 
nct  gl.d.c.requififti,vcrb.ncc  cft.&hac 
didt  cflecocm  opin.Soc.  d.l.duibus, 

Didac.Couar.d.c.rcquififtij  num.xo. 
Mant.d.tlt.<5.nu.j2, 
J  Aut  vcrd  agitur  dc  bonis  proucnw 
entibus  cx fruftibus, vcl  reditibus  bc- 
neficiorum,  &  runc  itcrum  diftinguca 
difunt  duo  wfus ,  i>xiDjji5  cft,quando 
'       "  dericui 
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xicrifcuj  vult  tcftari  dcbonisacquifiti^ 
occalioncfruduum,ycl  cx  jptisjfrudi 
hiii  aut  pccunia,  qua;cxip(is  reditibuf 
«fiiit  coiIcdacmptis,&  non|)otc():llve 
^nim  funt  bona  mobiljajfiueimmobi* 
Jia  pcr  clcricun:^  ex  rcciitjbns  acquifita, 
Hoii  rantuin  occlciiar  compctut  j  fcd  & 
X»omin.i4i>: adioncs.tcxc.  c.rclatum  2. 
<lc  tcl}a,^  jbi  tcnct  Abb.&communip 
tcrDoft.  vt  tcf>atur  iU  Didac.Couar, 
nu.  t  .&  quod  h^c  opinioomnium  cpn 
[cnCu  rcccpta  fit^aflcrit  idcm  c.  in  offi- 
cijs^nu.  5  .vcrf.y.coci.  tit, 
6    Sccudus  cafus  cft,qn  clcricus  vult  tc- 
ftari  dcfrudibus  bcncficij  fiii ,  p<;rcc- 
ptis  &  cxtantibus,  6c  luncdiftingucn- 
du  cft  intcr  dcricos  habentcs  admini^ 
ftrationcm  ccclcfi«j  &  fimpUcitcr  bc- 
ncficiaios.  Primd  cafujCoinmunis  cil 
conclufiojfj»  rcdorcs  vcl  prxlati  habc» 
tcs  adininiftratioacm ,  rcUitus  bcocfi- 
ciorum  fuos  non  faciunt,itaqucdc  cis 
tcftari  non  poftunt.Iiac  dicit  cflc  cocm 
Do^fniam  Franc  Kip.l.obligatio^nu. 
46.ft.dc  vcrb.  obl.  In  vita  tncx  corum 
rcditibus  ad  vfus  profanos  tiii  cxpcndc 
rc pofiunt,  quatuni  ad honcftum  viftii 
&  vcftitu,cxtcrosquc  vfus  ncccfiarios, 
ad  pios  vfus  finc  ccrta  pr^finitaquati- 
tatc,  alias  crimcn  mortalc  incurrunt  vl 
trancccffariain  profanos  vfus  cxpcO- 
dctcs.ita  tcnct  Abb.ccii  fc^m,  dc  prjc 
bcnd.hac  dicit  cucm  opi.  Did.  Couar. 
c.cum  inothcijs,nu.j.Vafi.j.  $.2  2.  niu 
5  7.&  quis  plcriquc  exiftimcnt  cos  tc- 
ncri  ^d  rcftoDcm^tn  frcqucutiusin  c6 
trariapartc,  vt.ndn  fit  rcftitutio  ncccf 
urio  facicdaindinant,  caqj  bcnignior 
cli,  if.:  noftris  tcmpoiibusadmittcnd* 
q:  gcncrali  toiius  orbis  confuctudinc, 
vt  teftatur  Didacd.c.in  officijs,  nu.j. 
Vidcm^s  n.vbicjucpr^Iatos  rcditusex 
bcncficijs  dcput.iios  pcr  luxuria  confi^ 
nyr^c^  iij  aducrfa  vcto  valciudinc  in 
pios  vfus  cfogarcpot^cum  modcromi^ 
i)c  tri.R6pra:di(5tot,u.cftyciuia  talcs  dc 
r^ciio  viia,fimjt  vfujff  u^uarij  ,  ij\  xgf  j^j 


Cudinc  vcro  tantum  vfiiarij  .  tta  tcn<^ 
gl.c.fi  dcoffi.ord.in  c^uaccomiiiun 
icr  approbaia  cft ,  vt  tcftatur  Jlip.  <i.L 
obligatio. 

7  Sccundo  caTu  , qn  dcTicus  habct  Ctm,' 
lcx  bcncficium,  contioucrfum  fuit>- 
js  cxiftimatibiis  poftc  cii  hbcrc  tcfti* 

ri  dc  truiiib.  cx  (iinjplici  bcucfido  pcci- 
ccptis.ita  tcnet  Hoft.c.fi.dcpccui.do- 
ric  &hancfnlam  in  pravi  rcccptamcC 
ic4icit  »bi  Iinol  &  dicit  idcmOarus  <L 
<)  2  7 . rcfcrt  V afq .  2  2 . n  u-i 5» . AUj*  vc 
ro  contraopinantibus,  &  vc>hiit  Abb. 
c.cum  clTc^&  cocm  dicit  laf,  coof.75» 
voI.5.AJbcrt.Trotiu>  dc  vcro  &  pfe^i. 
clcf  U.a.c.n^ii.7.VwJ.li.j  .Kcrb.dvri 
cus^Dida.CotfajL',d.  C;.cum  iaoffi.  a.  6» 
fubdit  c6trariaro  (rlTcfaKatn.Fcmand. 
Vafq.dc  rucCfCr«a^,^.»i.i).^p.iJftrbat# 
cinquircndum,  nu.7'<lc  pccul.dcric* 

8  Ta  tius  cafus  eft,<|n  dcricus  viilt  tc« 
ftari  dc  diftributioQ.ibu$<]uotidianis  q 
dABturcanonicofonc  inicicn»jmif  di 
uinorum,^^  tuncqin  carum  dniumip- 
fis  caBonicisacquiri<ur,teftarici$pcr» 
mittitur.ita  tqpvt  gl.clicet^cxt.dcprx 
bcnd.&  fcquitur  Barbat.c.fi.  dcpccult 
clcr.cft^uc  c6i«opin.vt<cftaiurParif. 
^pnf.jj.nu.i  i.vol.j.  Did.Couar. d.c. 
?um  in  otjhcijfi,num.4.  Rip.d.l.obligjn 
?io,  au.4(5.  c]uicquiddixcfit  NicoJ.dc 
y  bal.dc  fucccrcIcr.vIt.paj.ogu  1 9.  cjui 
tamcn  hac  vfu,  &  in  priidica  rcruari  Ci, 
tctur,  cocm  obfcruaniia  clTc  fccOdu 
hanc  opin.&:  hgcfuadetur  rationc,  na 
cx  IaborciSi:  fi:ruitio  pcrfooali  propicr 
coiidcotiam,^  intcrcfl'cnt*;wi  cas  cjua 
cunr,&:fic  cxinduftria  &  intuitu  pci- 
(bii«,^t  laborisj&  fcruirij. 

p  Quarro  iuxiaprardida,numquid  Pa- 
pa  cpifcopis  Sc  dcricis  pofsit  pcrmittc 
rctcftandi  facultatcm  dc  bonis  cx  rc- 
ditibus  bencficiorum  acquifitis^Rcfp, 
c^  fic.  hanc dicit  cflc c6cra  opin.  Ditc^ 
Voni. i.Did.  Couar.d.cciun iu  ofl^ 
cjj«*»?i^7.Sub<lit  tn  vfu  rccqiiurn  K;iic> 
yt^folis  epifcppi^  ifta  Ikeojti.  ili^ 

liJL 
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Vra  (tt,<{*  dcriciocs  lihcrctcftatHr  ,  Sc 
in  vUima  voluwiatc  djftribiuitit  cx  bc- 
ncficijs  acquirua^  &  ab  inicftato  habct 
l<a?redcs,Hc^t  hxe  gcncralis  confuctu- 
do  nvapis  coirc^  rcprobctur,  vt  non  va 
lcat^nifi  faltcm  ad  ^os  vfiis  ,  vt  ibidcm 
fatdtur  nu.p  Scd  qoiccjuid  fitj  frcqucn 
tifsimovfu  fcruatur. 

'  Qifdfiw  XXXII II. 

jtn  mfmathHs  teffari  pfiffit^nu.  t . 
fhnd ante  monathtfmHm fHfceft»m,*m.  iM 
tUratHr,nit.^. 

^ex  mtehtailtt  ttmporis  pr^Mnatur  cogi- 
tafjhde  in^refp*  reii^ionis.  »»/».4. 
f^ii  fi  ftt  ingrrfjtis  fed  nondA  profeffus. 
Q^idfi  ingreffks  protefiatm  fttt  X  poffit  bon* 
retmere,nu.  6. 
yinhonapofl  ingreffkm  fi^gim  ad  infiitutum 
pertrneant.nn.j. 

monachMs  tefiamentmn  pofiit  reuocaret 
nu  8. 

^nmonachui  poffit  ex  teflmento  capert , 

man.9, 
.1. 

1  Varro ,  an  monachus  tcftari  pof- 
V^^^fit?  Rcfp.cj»  non.tcxi.auih.in- 
grcrsi,  C.dcS.S.cccl,  &  ibi  ocs  antiqui 
fir  nouijVt  tcftatur  Fcrnan.Vafq.de  c6 
iroucrf  illuftr.c.ioi.nii.  i.Fichar.add. 
ad  Villal.  L  M.n.  J 14.  fiue  monaftcriu 
£?ttapax,fiuenon,  monacKas  a:qut 
paratur  (cruo,&  htibcturpro  mortuo. 

2  Et  hocquidcproccditplane  portpro 
fcfsione,  fcd  quid  fi  antc  roonachirmii 
fufccptu,&  profcfsionc  fccuta  tcftm  fc 
cerir,numq«iid  rampetur?Rcfp.Diuer 
(ar  funt  Dod.fiW9,c{uidam.n.cxiftimat 
tcftm  ante  monachifmum  confcdum 
no  rumpi  ,ncquchoccafu  monaftcrio 
lcgitimam  dcbcri.ita  tenct  Bar.auth.fi 
i)ua  mulicr,C  dc  S.S.cccl.&  hanc  dicit 
cfTc  cocm  Dod.fmamDcc.conf.^  i  .n, 
it.Arct.nu.5.ff.detcft.Kip.l.fi  voqua. 


q.  y^.C.de  rcui)c.don3t.Didac.Cmiar. 
c.  2.nu.5.dctcftam.  ' 

Contrariam  verd  fcntctiam  tencnt 
alij,  nimirumtj^rumpaturnifi  aliquJd 
inonafterio  titulo  inftiiutionis  rclini- 
quatttf.CynxI  auth.fi  quamulicr,  caiH 
dicitcflc'  cocm  laf  ibi  nu.i  5.&  nu.  17. 
Imol.l.  I  .nu.T  r  ff.de  tcftam.  laf.  rubr» 
delibcr.&pofth.  nu.i^.&rubr.  C.dc 
pofthu.hacred.inftit.  Tntclligctame  n 

5  procedut,  qn  reftator temporc  tcfti  \th 
€ogitiuit  dc  monaftcrio,quia  tu  nc  rc* 
ifocaturqua^  cxnooa  voluntatc,fcCH4 
ficogitauit.ita  tcnct  Bar.d.  auth.fi  qiit 
mulicr,hanc  dicit  cocm  Doc.opin.laf, 
ibi  num.i-^.Dcc.c.in  prsrfirntia^nu.tfi. 
Coem  probarDid.Conar.c.  2.num.  5", 
ext.de  tcfta.vcriorcm  dicit  Imol.d  .c.in 
prarfentia,  &abcanon  cftcrcccdedum 
in  iudicSdo  &  con^iilcitdodicit  Fiilg. 
&  Ijf.d.au th.fi  quamuficr,  nu.2 1 .  Sea 
&  hoc  cafu  contrarium,  vt  non  rumpa 
tur,ctiamfi  temporctcftameti  non  qo^ 
gttauitdc  fiituromon::ftcrio .  Cocrti 
dicit  Alciat.d.rubr.ft.dclibc.  &  pofthj 
nu.^o.&  firqu.  &  probatCouar.d.c.?. 
Scd  frcquentii($  reccptacft  fni.i,  qua  fc 
rc  omiK'S  vrriufqnc  untentiaf  fintorcs 
confcntiunt,vi  fi  tcftatorcogitauit  te** 
porc  icftamentidc  monachifmofutu-* 
ro,  tonc  pcr  monachifmum  non  rum^^ 
patur  tcftamcntum.fin  non  cogitanit,'' 
tiinc  rUmpautrmon  fccus  quamport^* 
humiagnation^,  vt  fcftatur  Didac.d. 
I0C0.&  dicit  contrariam  fcntentiam  \w 
re  non  probari,cam  quoqucvii  arquio 
rcm  (cquiturClar.d.q.iS.  qui.i  tcxt.  d. 
^.iliud,pcrmittit  ingrefluro  tcftamen-* 
tum  condcrCjCcmfcqucntcr  vult  rumpt" 
non  poflf,Fcrnan.Vafq.dc  fucc.crcat.' 
$.i20.nu.:9. 

4  Etnota  cj»  cxintcruallo  tpis  Ji  tefto 
ad  rcligtoius  protcfsionciu  ludicis  ar-* 
bitrio  prarfomiiur ,  an  cogitaucrit  dc 
futuro  ingreflujvcl  non.ita  tencnt  om 
nes  vt  teltatuf  Did.Couar.d.c.  i.nu.  5. 
verf.his  vcrd  addcndum« 

Scd 
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j  Scd  ^ro ,  qoid  fi  teftra  faftum  cft  ab 
in^rdlo/cd  antc  profcfsionc ,  nuquid 
valcbit?  Kefp.cj^  fic,cifi  fa6lum  fit  (Inc 
pra>lati  confcnfu ,  ncc  per  profcfsionc 
fubfccuta  rcuocatur.tcxtiC.^.dc  rcgul. 
in  6o.Dida.Couar.d.c.2.nu.5  .Clar.d. 
q.iS.vcrf  dixi,licct  contrarium  tcncat 
Rodcr.Suarcz  allcg.20.nu.s  .in  fi. 

6  Quarro  iicm,  quid  fi  ingrcftus  prote- 
ftatus  fit^Ttpofsitbonarctincrc,  vcl  |P 
fcfius  fit  fub  h.iccoditione,  vt  bona  re 
tincat,numauid  pofsit  tcftariPRcfpon. 
Controucrfum  cft^quibufda  cxiftima- 
tibus  teftari  cum  podc.  itatcnct  Abb. 
c.fi.dccondit  app.&hancc(recommu 
nem  dicit  Barbat.conf.j.vol.i.Couar. 
4.dccrcr.cpit.2.par  c.^.$.  (.nii.  1 8. 

Contrarium  vcro  tenctgl.auih.  in- 
grcrsi,&:  hanc  (cntcntiam  cpcm  profi- 
tctu  r  Imol.  &  Fcl.c.cu  m  M .  nu  m .  7  5 ,  d<j 
conftit.Iaf&  Dcc  a\iih.ingrcfsi,numw 
*  I .  hanc  dicit  magis  communcm  Vil- 
lal  com.opin.lit.P  nu.  1 70. 

7  Qu^ro ,  quid  fi  tcftm  non  rumpatur 
pcr  lubfcquentcm  proK*fsionemj  nurni 
quidftariin  poftingrcffum  bonapcrti 
nebunt  ad  inftitatum?  Rcfp.  fj>  fi  mo- 
naftcrium  fit  incapax  bonoru,ftatim 
ad inftitutu  pertincni: fi  vero  fit  bono 
rum  capax,  tunc  demum  mortcnatura 
li  ipfius  monachijn  vita  vcro  ipfius  ad 
nionaftcrium.ita  tcnct  Abb.d.c.in  pr« 
(cntia^  &  haceftccocm  opi.dicit  Arct. 
l.i.nu.rt.dctcftam.AIcx.conf  I  5.  vol. 
^.Rodcr.Suarcz allcg.20.nu.i9.&  fcq. 
Did.Couar.d.c.  2.nu.6. 

8  Quarroprartcrca ,  nuquid  monachus 
tcftth  fiftum  ante  profcfsioncm  poft 
cam  pofsitrcuocarc,&  mutarc?  Rcfp. 
Varjaut  Do6t.  Namquc  rcuocari  nou 
poffctcnct  Abb.d.c.  in  pracfcntia,  nu. 
61M  ibi  Bcro  dicic  contrarum  lcntl;- 
tiam  cftc  faUam,Dida.Coaar.d.c.:.di- 
cciis  (c  nequidcm  tranfucrfum  digitu 
ab  ca  difccdcrc,  quia  con  traria  aduci  (a 
tur  Cafarci&  Pontjficij  iuris  conili- 
tinionibus^ratio  qua  moucntur  cfl>q4 


profeflus  non  potcft  tcftari  etia/quod 
ingrcffus  cfTet  rcligioncm  ,  quarhabct 
bona  in  communi. 

Cotrarium  vcr6,qn  ingrclfuscft  rc 
ligioncm  q  habetbonain  communi,tc 
nct  Bar.d.auth.  fi  qua  mulicr,  fiuc  fiat 
dcliberis  in  liberos  ,  fiue  dc  libcris  in 
monaftcriu,  fiuc  dc  monaftcrio  in  mo 
naftcrium,  vel  dc  cxtranco  in  monaftc 
rium,ifto  cnim  cafuindiftinde  renoca 
tionem  pcrmittit.&  hanc  fniam  plcri- 
qucnon  infimalbrtis  fcquuntur,& 

3uafi  cocm  profitentur,Roder.Suarcz 
.allcg.20.nu. 27. &  fubdit  cam  circvc 
fiorcm ,  &  contrarium  tcncntes  paiu 
vrgcntibus  fundamcntis  niti,  fcd  cam 
admittit  tantum  intcr  libcros  non  ex- 
trancos  Dida.Couar.d.c.a.nu.  ^.in  fi, 
Glar.d.qiaS.vcrf  quoad  fccundu,quo 
cafit  non  hab<^t  dubiumjfiquide  cipcfn 
mittiturtcftari,d.aurh, 
9  An  aurem  monachus  pofsit  cx  tcfto 
capcrc?  Dixi  fupra  $.Lcgatum,q.7. 

Qu^fiio  XXXV. 

Hdredir  inftitutio  eft  caput  teftamenti ,  nu.  l . 
Fdius  neceftarid  inflituenduSj  pel  exharcdan' 

dusefi,nu.2, 
Ltgitima  filio  relinquenda  eft  titulo  inftirutio 

nis,nu.^  &j€q.V'anhocrequiraturdeiU' 

Tecauomco.nu.6, 
QMd  tn  U^ittma  anHaper ftatutum^nu.j^ 
Quid  fi  rcUQa  ftt  tit.legati  &  adieffa  clim^ 

hy  valeat  0  mni  meliori  modo.nu.S. 
QHidftfdtem  bona  pater  dmifit^nu.g. 
Outdfi  legitima  reli^a  ftt  tit»  /Hbsiitution!s , 

nu.  lo.&feq. 
QvfdftreHquit  \o.pro  fualegitimajnn,  14. 
Q^dft  reliquit  pro  falcidiay  nu.  r  $. 
Qkid  ft pro  fiia  parte  dixit.nu.  1 6, 
QMfdftfiliofuit  aftignatH  peculiumt  nu.  1 7. 
Qujdfi fiUo  reliClum pro  doteynu.  1 8. 
Q^id  ft  teftator  iuffit  ad  confil:um  japientis  te 

jtamentum  txtendi,an  fuffiiiat.nu.  1 9. 
tQta  legitima  jit  reltn^HeNda.nu.i  o. 

P  oftquam 
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POftquam  dc  pcrfonis  diftum  cft  , 
confcqucns  vt  dc  ijs,  cjux  ad  folca 
•nicatcm  tmamcntoru  rccjuirunturdc- 

1  rpiciamus.  Intcr  cartcraaut  principalc 
•ius  cft  dc  hxrcdibus  inditucndis.Herc 
dis  itac^uc  inllitutio  cft  C3put,&:  funda 
mcntum  lotius  tcfti.tcxt  §.  antehatrc- 
'dis  inftit.dc  lcgat.    imc  hxrcdis  infti 
•tutionc^  nihil  quod  fcriptum  cft  in  te- 
ftanicnto,valct.tcx.i.  i  .ft.dc  vulg.&  ibi 
-cradunt  coitcr  Doft.  Qux  autcm  rc- 
:quiruntur  ad  hoc»vt  inftitutio  valcat, 
-dixi  fupra  ^.inftitutio. 

2  Scias  aut  quafdam  pcrlonas  crTc,  qua; 
ncccflariofib  omohjeredcs  inftitucdx 
■iiint  Jit  imprimis  fihj  a  parcntib  infti- 
Jtui  vd  cxhiErcdari  dcbciit ,  alias  il  fuc- 
jint  j>ractcrifi,tcfttn  nuiium  cft.tcx.l.in 
tcr  C2ctcra,ff.dchb.&  pofth.&  cft  glof. 
4nag.auih.cx  cau{a,Cwdc  hbc.prart.  qua 
coitcr  approbatamdicitlaf.ibi,  Alcxa. 
rcfoluit  poit  cocm  did.l.  intcr  cxreri, 
Ciaud.Vinccnt.  Hcrcula.latc,  l.iu  in, 
^.fi  quis  rogatus.ft.ad  Treb.hanc  dicit 
rcceptifsimam  fniam  Fcrnan.  Valq.dc 
iuccprogr.^.iS.nu.p  &  fcq.&  cft  cois 
20pin.vt  dixi  infra.Ratio  cft,c^uia  ratio- 
ncfuitatis  dominiumbonorum  in  vi- 
itapatiris  quodamo  impropric  faltc  cft 
•apud  fiiios,&poft  mortcm  immcdiat^ 
dn  eis  continuatur,idcoc)uc  patcr  non 
potcftodium  inftitucrc,  niitprius  iiliu 
.priucc  dominio  mcdiacccxhzrcdatio- 
4)c,alias  diccretur  tcftari  cic  rcbus  aUe- 
4iis.ita  tcnctBai  .l.in  fuis,ft!dclibcr.  & 
ipofth.cftquccommuiusopinio,  vt  di- 
.xi^.prarccct 

I  •  <  '£t  nxc  conclu/io  adco  vcra  cft,  vt  no 
«fuFBciac  ct  rclinc]ucrc  filio  lcgitiinam 
'.porcionemtitiilo  lcgati,  fidcicommifsi 
ycialio,lcd  honorabili  tit.iaftiturionis 
irchnqucnda fit,tcx.cft^.aliud  cjuoquc 
icapituluin^auth.vt  cum  dc  appcU.cog. 
•&>tciict  gljur:h.naiiifsirruX^.dc  inotf. 
rtelUinc^fftbrcntcr  roccpcam  dicit  laC 
inuip^i  9.  hanc  dicit  rommunctnopin. 
'ftftloig J«in  <}uartani,uumc2.7oJ^ad  I. 


^ilc.ibi  Picus  nu.  r  90.  con&muncm  <fi« 
cic Gomez  tom. i  .c.  1 1 .num.24.  tn fi. 
.  laf.i.multijff.dclib.prrt.  Fcrnan.d.l,m 
quartam.num.  1 74.  hanc  indubitatam 
.  appclIatCuliel.Bencd  c.Rayn.vcrb  in 
eodcm  tcito  rclinqucns  j.n.  19.  Cocm 
dicit  Corraf  I. filium  qucm,  nu.8 2 .  C« 
famil.hcrcif  Aibcr. d. auth.  nonifsima^ 
diccns  ita  tcncri  pcr  Lcgiftas,  Canoni- 
ftas,&GIoftacorcs,  Ema.  aCofta  $.& 
quid  li  tra.pag.  1  ^  i.Dcc.c.  1 05.AIc.lc 
quicc^uid  fuo  morc  cotradixcrit  Vafq. 
.§.  zo.nu.2  )  ^.Suarcz  I.quoniam,limit. 
1 5  .Mcnoch.dc  arbitr.iud.  quarft.iib.a, 
ccDt.i.cafu  i49.nu.x9.Hyppol.  Rimi- 
nald.^.r.nu.79.  inft.dc  donac.  R6  eft^ 
quia  titulus  inftitutionis  cft  magis  ho 
norabilis,&  plcnior,&  vtilior,quia  ha- 
bct  anncxam  potcftatcm  capicndi  ppo- 
pria  audoritatc,&  conftituit  Blium  do 
minum  confcruando  cum  prouc  erac 
.  in  vita  patris. 

Dcindc  pcipua  vtilitas  cft, rp  inftitu 
to  iilioin  rc  ccrta  tni  potcft  accrciccrc 
tota  hoereditas,  cp  non  poccrft  contingc 
reci,  cui  lcgitima  titulo  iingulari  rcli- 
-^cft.itatcnct  Bar.lex  fado,  ff.dchc 
rcd.inft»  &  hxc  cft  cois  opi.  vc  ccftatur 
laf  l.qnocies,C.dc  ha^rcd.inft.  Corraf. 
.l.ccft6,C.dcimpub.&  aiijs  fubftic.nu. 
17.&d.i  quocics/iu.^. 
4 .  Prardifta  proccdunt  iurc  auth.nouif- 
.fimo,fcd  quid  iurc  vetcri?  Rcfp.Diuer 
£x  funt  fnlz,quidam  cxiftimarut  quod 
iurcdigcftorum  c:t  iegitima  rclinqucn- 
da  fuic  ciculo  inihtutionis .  ita  tcncc 
Bal.d.l  intcr  cartcra  ,.&  hanc  dicic  cftc 
-cocm  Doft.opin.ibi  Arct  Imol.l.  fuus 
x}uoquc,tf.dcharrcd  ini^it.Rodcr.Sua 
iTCzl.quoniam  in  prioribuj ,  hn^it.  i 
Ciuliol.Bcncd.c.Ravii.vcrb.iii  co  tcfto 
jdi^qucns  j.nu.i  ^.laf.d.auch.nouifsi 
ma,nu.  1  >?.&  dJ.intcr  ca:tcra,comimi- 
-Dcm  dicit  Fcrnan.  Vaiq.dcfucc.croat.  \^ 
. $.10. nu.  I  89.  ' 
• .  Concrariom,qudd  imo  iurc  iforum 
Ittit.iicaftc  rdinc^ut  It^iumaiij  ax, 
Kk  mfti- 
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•  inftitutionisjtenet  gl.l.fdmirs^^.cu  aa* 
.itcm^c  inoff.tcftam.  &  (ctjiiicur  Alcx. 
( ^.Lintcr  cztcra^&  cam  dicit  efk  magts 
I  cucm  Sxiarcz  d.  lirait.  i  5.&  vcriorcm 

•  <]icit  Vafc|u  ^.lo.dcrucccncreat.  nuro. 
■  i89.&^.io.nu.2 ^  I. 

5.  lurc vcro  codicis  Dodo.oes  confirn- 
.  liunt  no  remiirijVt  tit.inftu.relinqua- 
tur ,  fcd  fufhccrc  quoquo  titulo  rdin- 
qui,  vt  tcnenc  omncs  d.  1.  omnimodo. 
C.dcinafti.tcftam.  &  tcftatur  Vafq.d. 
locis,  quicquid  volucrit  Curt.iun.  hoc 
indubitatum  dicit  Suarcz  d.l.quoniaoi 
limit.  I  5.nu.  I . 

0  Scd  quid  dc  iurc  canonico^  aumquid 
filijslcgicima  relinqucnda  eric  titulo 
inftitutionis?  Rcfp.Variatum  fuit^ui 
bufdam  exiftimantibus  dc  iurc  canoni 

•  conon  requiri  titulum  infticucionis.. 
ita  voluic  Hoft.d.c.Rayn.&  Iiancopiii. 
dicit  c(fc  cocm  Alcx  d  I.inrcr  c^ccra,& 
verifsunam  pucat,  maximc  intiiiabus. 
Vafq  d    -  o.nu.2^4. 

AJijs  vcro  concra  opinantrbus,nin?i 
rumctuirc  canonico  rcquiri  inftittt- 
.tionis  riculuin,cp  voluic  glo.dar.Rayn. 
ycrb.rtIinqucHS,quam  ibi  magis  com- 
munitcr  approbacam  dicic  Imol.  num.. 
.3  ( .laf  d.auth.nouiGima,nu.5 1.  idcm 
.laf  rub.f£  dc  folut  jnatc.  n .  ^  2  .ibi  Fran. 
Rip.nu.44.ItnoI.  I.fuus quoquc, ff.de 
Kircd.inft.Did.Couar.d.c.Rayn.f.i^ 
nu.i.Corraf.d.Lfilium  quem,  nntn.8  2» 
Fcrnan .  Vafq.  dc  fucc.crcac.$.  2  o.  n  um. 
294.CIarusq.j8.  honc  frequecioribus. 
calculis  rcccpta  dicit  Ant  Ciicchus  dw 
auth.nouifsima,vubr.quo  tit.  Icgit.rc- 
bnqucnda,nu.4<J.  &fubdit|>paudo- 
ritaicDoc.  non  cftc  ab  ea  uidicando  6c 
confulcn.dorcccdcnduxn.idq;  idco  q^ 
iurccanonicoid  nuUibicautum  repo- 
riatur,vndc  hac  in  rc  injcr  vtrunq;  ius, 
non  eft  conftitucndadiffcrcntia. 
"2 .  Qija:ro,nuraquul  Icgituna  pcr  ftatit- 
tum  au6ta  lit  rchnqucnda  tituLinfticu 
.tionis?  Rcfpond.  Bald.L  maximuin  vi- 
.  uu,  tcnct  quoquo  titulo  rdinqui£of* 


fc,&  rcfcrt  Roma.l.fi  quis  priorc,fl[.ad 
Trcb.ncmincm  inucnilTc  Bal.  concra- 
diccntcm.Scd  contrarium  tcnct  ImoL 
Lli  viro,$.  dc  viro^ff.foluit.  matr.&  eft  , 
cois  opi.  &  BaL  fcntcntiam  cffcfaifam 
dicit  Ilodcr.Suarcz  rcpct.d.l.quoniain 
in  prioribus  dcclarationc,L  Rcgni,  in 
prin.vcrfad  principalcm,  nu.  &  hax: 
dicit  vcriorcm  Fcrrun.Vafq.dc  fucccC 
creat.$  20.nu.x40» 

&  Quarro,quid  fi  Jilio  patcr  rcUquit  ri»- 
tulo  lcgati,&  adiccit  claufulam  gcncra 
lcm,vt  tcftra  valcrct  orani  mcliori  mcw- 
do  quo  potcft,numqu4d  tunc  ccnfcbi- 
tur  rclidum  iurc  inftitutionis?  Rcfpo. 
qu 6d  fic.itatcnct  BaLLquotic$,C.dfi 
harrcd.inftit.  &  cft  communis  opin.« 
tcftaturFcrnan.Vafq.de  fticccf.  crcau 
^.jc.nu.247. 

31  Qu^id  fi  patcr  diuific  bona  fija  oia  is 
tcfto  inccr  fihos,ncc  apparcc  alia  harrc- 
dis  inftitucio,an  valcbitccftm?  Rcfpo» 
gLI.quotics,dc  hacrcd.inft.tcnct  qu6d 
1jc,&  fcquiturcain  Bal.&  ocs,.vt  tcfta- 
.iurFcrnan.Vafq.d,$.2o.num.  249.  & 
fubdit  vcrifsimum  clfe  valcrc  tcftamcn 
•  tum  inviin  vltiraac  volunratisjfcd  noa 
vidcri  filios.inftitutos. 

10  Qnx*ro ,  quid  li  lcgitima  filio-rcUft» 
fit  utulo  {Iibftitucionis  vulgaris,  num>- 
quidvalcbittcftra?  Rc^^.quodfic.  ita 
tcnct  Bal.LfLtilius^ira.fiibiUciiatur^  S. 
dc  harrcd,  inft.  &  eft  communis  opia. 
vt  tcftatur  FcrDan.Vafq.dc  fucccrcat, 
^.2C.nu.2  52.  dixi  fupra  §.  fubftituiio, 
q.  10.  Quia  ctiam  dciurcdigeftorum 
fccundum  inagis  cocm  ,  dc  qua  fupta 
ucccflario  iilio  legitimatit.  inflituMO-r 
nis  cratrclinqucnda,&  tamen  iurc  fub 
ftitutionis  ctiam  rclinqui  potuii,vndc 
hodic  quoquoid  liccrc  dcbet . 

I  I  Ec  pr2edid:ta  prorcdiuit  nontantum 
in  fubftituuoue  vnlj^ari  exprcfta  ,  fcd 
ctiam  tacita,vtdtxi  iupra  d.$»fubftitu- 
.tio,q.io.Nota  carE  cn  qudd  hoc  cafu  R 
.bus  fubftitutus  poteft  primum  grada 
£cr  concraub.  dicccc  au|]un^>  nfc*/ 

hiloinir 
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T»nominu$  cx  rubftttutione  cjpcrc ,  vt 
no  Do(^.d.locis. 

*3  Qiixro,  quid  fi  rclinquatur  filio  lcgi- 
tima  tit.ftdcic6mirsivniuerralis?RcTp. 
gl.I.fcimus.^.cum  autem^C.de  inoFfic. 
tcft.tcnet  quod  fufficitnon  fccus,qiia 
fi  titulo  inftitutionis  rclinqucrct  Scd 
contrarium  tcnetBar.ibi  &  d  olof.coi 
tcr  rcprobari  dicit  Rode.  Suarcz  rcpct. 
d.I  quoniam,Iimit.i  s.nu.(.&  hanccr- 
(ccocm  opin.dicit  Fcrnan.Vafqu.d.^. 
2-o.nu.2  j  j, 

'4  Quifro.quid  fipatcr  rdiquit  filio  dc- 
ccm  profiia  lcgitima,  nccadiccit  titu- 
lo  iniUtutionis,  numquid  valcat  tcfla* 
mentum?  Rcfp.ci»  fic,vt  dixi  fiipra  ,ad- 
dc  qd  idcm  dc  coi  probans  tcnct \aC<\. 
dc  liicccrcat.d.^.  20.nu.z54  Soc.rub. 
ff.folut.matr. num.j  j. Franc.Mant.de 
cpnic<5t,vlt  vol  lib.^.tit.j.nu.i i.Clar. 
4.-q,.55>vcrf.fed  quid. 

f  j  Idcm  dic  fi  patcr  rcliqviit  filio  pro  fua 
falcidia-.ita  tcnct  Bar.d.aucli.vndc  fi  pa 
ren.« ,  C.dc inoft.tcft.&:  tcncntomnct 
in  prajccd.ort  allcgati. 

16  I  jcm,fi  dixit,rclinquo  pro  fua  partc. 
kta  tenetBald.l.humanitatis,  C.dc  im- 
|>ub.  &  fcquuntur communitcr  Do<S. 
yt  teftatur  Fcrnan.  Vafqu.auth.vnde  ii 
parcns^C.de  inotfi.tcft.nu.^  Siucigi- 
tur  dicat  patcr ,  rclinquo  pro  lcgitima 
fiuc  pro  fua  falcidia,fiuc  pro  fua  partc, 
fcmpcr  vidctur  titulo  inftitutionis  rc- 
linquerc.  magis  comunemdicit  Vafq. 
jbid. 

27  Scdquid  fi  filio  fuit  afsignatum  pc- 
culium.numquid  vidcbitur  hjrcs  infti 
tutusPRcfp.quod  lic.ita  tcnct  Bartol.l. 
vlc.nu.  de pccul.lcg.Cfc  hanc  fcntcn- 
tiam  dkit  vcriorcm,  &  magis  coinniu- 
ncm  RuinKTonf.  1  ^.nu.y.vol.z.Franc. 
Mant.d.tit.j.nu.  £4. 

j  8 .  Q^id  icem  fi  filiz  rclidum  fit pro  do 
tc?Rcfp.<{>  tunc  quoque  iurc  inftitutio 
fiis  rclidum  cflc  ccrfciur,vtdixi  fiipra 
J.Inftitutio,q.  i  ^.no.^.&hanc  quoquc 
cpciu  dicitSoc.iun,d.rubr.folut.matr. 


nu.  ?  t  Vcriorcm,8r  magts  cocm  opi, 
dicii  Ruin.d.conf.  i4.nu.o.&  7.  Mat. 
d.tit.'^nu.25. 

19  Quacro  item,  quid  fi  patcr  fili*  rcli- 
quit  fimplicitcr  ccntum,&  iufsitquQd 
tcftm  fuum  cxtcndaturad  cofilium  fa» 
picntis,numquid  potcrit  illt  fipicsaut 
dcbcbit,fi  vidcat  filiarrdidufuiflcfim- 
pIicitcr,adderciurcinftitutionis  ?  Re- 
fpond.Bar.I.itlainftitutio,  tcnct  quod 
non  pofsitjfird  contrarium  dixit  ibi  li^ 

•  cob.dc  Arct.&  plcrique  ibi  fcquuntur, 
&  hzc  eft  communis  Do&.opin.  qua; 
dc  confuctudine  ctiam  fcruatur,  vt  te- 
ftatur  Ioan.Andr.add.ad  Spccul.tit.de 
inftr.  cdi.$.  inft  rumcntum,vcrf.  quid 
fi  a  contrahcntibus,in  vcrb.inftituttOf 
fub  nu.  I  j.Soc.iun.conf  i  24.num.4p. 
conf. '49  num.  14. 15  Iib.i  Caflan.in 
coufuct.  Burgund.tit.de fucccfsionib. 
rub.7.^.  j.vcrb.par  droi6k.vcrf.ite  po- 
nc,num.  s:.  &  hanc  vcriorcm  dicit  Fcr- 
nan  Vafi^u.dc  fucc.crcat.$.  o.nM.258. 
Cocm dicit  Lud.Zunt  conf  pro  vxorc, 
nu.j  ^p.CIarus  d.q.  ?  8.  Q^iia  fubucnic 
dumcft  teftatori  qui  turbatus  prxfu* 
mitur  mortis  cogitationc. 

20  Qua:ro,an  ncccffc  fit,vt  tota  Icgitima 
rchnquatur  titiilo  inftitutionis?  Rc(p. 
t)f  non,  fcd  fiitficitcflt  filiuminftitutu 
in  minori  portione,quam  lcgitimajVcl 
in  vnaccrta  reminima.ita  tcnct  glo.d. 
authen  nouifsima,&  cft  communis  o- 
pinio,vt  teftatur  ibiFcrnand.  Vafq  dc 
fucccfcrcat.^.  io.nu.7.8.&  281.  Dc-» 
bct  namquc  filius  in  minoni  quancira- 
tcinftitutus  agcrcad  Kipplcincntum  , 
vt  cx  bonis  patris  fiipplcatur  fibi  intc-* 
gra  lcgitima  ,  non  vcro  potcft  diccre 
nulluni ,  vd  contrntabularc,nccage- 
rcqucrcla  ad  rumpcndum  tcftaiiicn- 
tum,ctiam  fi  patcr  adijciat  in  ttftamcn 
to,  quod  nullo  modo  filius  poroit  plus 
pctcrcj  vcl  filuis  fimplicitcr  rcli<ltum 
accrpict,vcl  fccitalijsfratnbusi  vcl  haf 
rcdibus  quictationcm^  vt  divi^.lcgiti- 
majq.^.&  q.^  J. 

lCk    1  *  C^^ftio 


S\6  MlcHacllsCraTsrSemcndarum 


.'-■QmfH»  XXXVI. 

F^f  dehet  inHitm  velexhtredari  Um  2  m4 

tr€t& tms  linca/^udmapatrejttu.  i. 
Q^d  de  iure  aniiquo,nu.  i, 
Qmdde  fiuo  anampiiOtnu.}. 
QjMdm  filiafamil.nu.  5 . 

fujfiL  iat  fiUamindote  in(iituntjnu.6 . 
Quii  ^lantejiatutOtffHodexiftentib.  mafiulii 

jjxmin^  non  fuccedantt  nu.  7  ,&  feq. 
Qftid  tn  fiiijs  naturalibtir.nu.  c. 
Qmd  »t  le^ttrmato,nu.  i  o. 
Q^id  in  adupttuis,nu.  1 1. 
(^idin  monatho.m.  1 1. 
.An  poleat  (iatutum  excludens  monachos  i 

fiicctjlione^nu.i^, 

neptisalf  auo  inflitm  dcbeattn.i^.et  1 5« 
Quidin  po/ihunto,rjii.i  CiJ.i  8.19.10. 
Qtfd  operetur claujula  codiiUlaris  in  pojihu- 

moprxteritOynu.  2 1 . 
Sifiures  pofihumi  na(catur,an  fimpliciter  infli 

Vtto  pofUiwno  ois  infiitMti  cefeantur^n,  2  2. 
Qjfid  ft  ventremvxoris  infiituat^nu.  2  ^ . 
monafleriu  quodljobetur  ioco  pofihumi 

rupat  tefiameiu ante  in^efsii fa£iii,nu.  2  4. 
Tattrinfiituens  pnflhunmm  nafcuurum pofi 

oiortem  fuam,an  crnfeatnr  infiituiffe  natum 

in  vtfd.nM.2  5. 
Jnfittutio  poflhumian  valeat  fme  conditiorti" 

busjde  quibus  m  l.GaUus.nu.  2  6, 

I  "C  SrarigiiurconcliifiojQ»  filiuscie  ne 
^  cciUcatc  dcbcMt  hafrcs mftitui  ,  vcl 
cxha;rcdari,&  non  i ro  in  patrc  hoc,  rcd 
cr  ^ccdit  in  matrc^  Hc  afccndcntibus  li 
jatac  inatcrn^^nac];  maicr  non  fccus,  <J 
patcr  (ilios  inftitucrc  tcnccur.ita  tcnct 
I.  ^  cxha:rcdjtos,vcrb.voluit,  auth  dc 
zr.&  falc.gl.mag.auih.cx-cauni^C.de 
lib  praDtcr.  o  coitcr  approbatur,  vc  re- 
jftatur  ibi  lal.ide  in  auih.non  licct,eod. 
tit.hac  djcu  clTc  cocm  opi, Vigli.  rubr, 
Cdc  iuotf.tcft,Picus  l.in  ^uartam,  nu^ 
io,ff.adl  fjlc.ibi  Rip. flu.i 45  .&  hoc  in 
nuuc  jpccdit^t^ii  Blij  limplicitcr^  &  li* 


necoii&adiei^idnc  fucrintpfrxbnci^ 
fccus  vcro  fi  infcrta  fucrit  ca^  fj^a  t<uc 
cxha:rcdationchabcrur  gl.d.  vcrb.  vo- 
luit ,  qu«  coinmunltcr  approbatur ,  vt 
dicit  Iaf.nu.1  S.C.dc  conrrarabv  Alex; 
d  1. in  fuif,niiin.  1 2  .&  ibi  lof.Fcrnaad^ 
Vafc].d   .  j  o.n  u .  1(5 . 

2  Et  noc  dc  iurc  nouifsimo,dc  iurc  v6» 
roanticjuo  Huc  ptcrituscrat  finedij  ff 
uc  cu  ca^iiabcbatur  pro  cxhzredato,  & 
compctcbat  qucrela  inoffii.  tcfl.itanot 
gl.l.filiam,C.dcinoffi.tcftam.cjua  coi- 
tcr  approbatam  dicit  Gomcz.  d.  c.i  r. 
nu»5  5  .Communcm,&  veram  dicitFcp 
nand.Vafcj.d.$.2  04nu.  i  ^6. 

5  Scd  qro,  numquid  prardifta  coclufu» 
proccdatctin  filio  cmanciparo,vt  is  5f 
inditucndus  (it,vcl  exhzrcdadus?  Rc'' 
ipon.  (|»  lic,alias  fi  fimplicircr  fucritpi- 
tcriius,  pcnndono  valct  tcOm,  ac  fi  fi- 
lius  in  ptatcprartcritus  cfTcfcfccus  fi  c4 
ca,c^in  tiic  valct  mcro  iurc,  fcd  filius  ha 
bct  bonor.poff.cont.tab.  ita  tcnct  gl.d. 
^.cxharrcdatos,v<;rb.voluit,&  lccjuttur 
Bar.auth.cx  ca,nu.  1 2  .C.dc  lib.prarr.0o 
d.gl.coircrapprobatam  dicitlaCd.Kfi. 
nu.  1  8.&  d.auth  cx  ca,hanc  dicit  coem 
opin.Paul.de  Caitr.l.fi  matcr,ft".dc  vu| 
g.ir.&  prsrdidam  gl.cffc  fingularem,5ff 
coitcr  tcncri  dicii  Gomcz.variar.refoll 
tom  i.c.i  I.  nu. 54,  Cocmdicit  Min- 
fingcr.^.cmancipaios,  num.4.  iniV.de 
cxhdCrcd.libcr.Fcrnan.Vafcj.  dcfuccc/^ 
crcat.$.20.nu.i.&  nu.t^.licct.n.difft-* 
rcntia  cmancipationis,&  patriar  ptatis 
hodic  fublata  cft  tih  ab  intcftato,n6  cx 
tcfto^fcdm  c6cm,de<]uaalibi$  cman-' 
cipatus:tii  proccdit  tmc^n  filius  cman« 
eipatus  cft  prartcritus  cum  cau(a:fccus 
fi  finc  caufa,(]uia  tunc  ctia  fado  1^06^ 
nulla  oft  intcr  cos  diflcrcntia.  ita  docet 
Bart.d.auth.cx caufa ,  &  ibi  (cquuntur 
Doc.communitcr,  vi  tciiatur  Gomcx. 
d.c.i  1-.nu.j4. 

5  Quarro ,  c|utd  in  filiafamil.  numquid 
arc^ucacfilij  iitinftitucndaadhoc ,  vC 
f  r«tcrita  non  rcddac  tcftamcBtuoi 

nulluin^ 
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nuUum  ?  Rerp.'c|»  fic^tam  dt  iure  digc- 
ftoruj  &.  CC.quam  nouifsimo  iurc  au. 
thcnticorum.tof.l.  maximum  vitium, 
C.dc  lib.praricr  hanc  dicit  cocm  opirt. 
Arcf.I.intercartcraA'  d.aiith.  nouifsi- 
ma,ibi.idcm  firmatPaul.de  Caft.coera 
quoqucdicicRodcr.Suarc2  d.l.cjm  ,  li- 
mit.  I  j.magiitcommuncm  &  rcccptif- 
fimam  dicit  Fcrn .  Vaftj.  licct  fuo  morc  • 
concrarium  tcncat  dciurcdigcftorum 
6  J.xo.nu.^.  Quddproceditnon  tatum 
in  filia  foluta^fcd  ct  maritata.dotata  & 
yidua,namcjuc  ilia  inftituenda  clt  faltc 
indotcdata.ita  tcnct  Spcc tit.de  inftr. 
cdit.^.compcn.nu.  _j8.  poft  gl.I.fcd  vi- 
rum,vcrb.pjtrimonium ,  ft.dc  minor. 
banc  dicitcflc  cocm  opin.lmol.d.cip. 
Rayn. cxt.de  tcflam.Ale.conf.i  y^.nu. 
1 2.V01, 5 .diccns  d.gl.cflc  coitcr  appro- 
bata,  &  loquiturin  fortioribus  tcrmi- 
nis,licct  patcr  non  dcdcrit  dotcm ,  fcd 
aliud  eius  contcmplationc,Ioa.Dilcd. 
dc  artctclbnd.tit.^.caut.s.nu.2.Clar. 
q.  1 4.Tutius  taincn  cxiftimat  glo.li  vl- 
tra  dotc  faltcm  iiiflituatur  in  cjuinquc 
folidis.hac  dicit  cocm  opi.  lo.dc  Imol, 
d.c.Rayn. 

y  Scd  cjuxro,quid  ftantc  ftatuto,  quod 
cxiftcntibusmafculis  fccminajnon  fiic 
ccdantab  intcftato^fi  patcr  inftituat  fi 
lios  &  filiabus  tit.inft.  rclinquat  nihil , 
fcd  tautu  quid  vndcdotentur  iuxra  for 
mam  ftatuti,aji  valeat  tcftiii,  vt  filix  ta 
quam  pritcnt^  impugnarc  non  pof- 
{int?Rcfp.cp  non.ita  tcnct  Ang.I.  Papi 
uianus,§.li  quis  mortis^ff.  dc  inoft".  tc- 
ftam.  &c  hanc  dicit  dfc  cocm  opi.AIcx. 
l.Gallus,$.&  quid  li  tantum,ff  dc  Iib.&: 
pofth.l.filiardotcm,  C.dccolIat.Arct. 
conf.  I  yo.Bcro.cRaynut.  magis  com- 
muncm  dicitnu.2jo.&.ab  cain  iudi- 
cando  &  confulcndo  non  cflrercccdcn 
dum  dicit  Socin.d.$,&:  quid  fi  tantum^ 
&  fccundum  hancopinioncm  dicit  dc 
cifum  Anto.  Gomcz.varia.  rcfol.tom. 

i.cap.i  i.nu.9.Matih.dcAfllid.dcciC 
Ncapol.  1 5  8.nu.  6.  Tiraq.  dc  iurc  pri^ 


•"^g^S'  5  S  .Fernan.  Va/q.  dc  fucc.cretfa 
$.io.nu.2j7.  L 

Scd  aducrtc,qa  Doc.confus  eloqufi 
tur,  vndevtrcttius  intclligas  diftin- 
giic  plurcs  cafus.Primus  cft,qii  ftaiutii 
lilia  cxcludit  non  fimplicitcr,fcd  rcfpc- 
diu«ada!iud,putaad  dotcm,  &iunc 
Dod.magis  coiicr  tcncnt,    filia  ff  mi 
na  prartcrita  non  potcft  impugnarc,vt 
teftatur  Alcx.d.l.  GaIIus,$.&  quid  fi  ti 
tum,Bcro.d.c.Rayn.  .i 
8    Sccundus  cafus  eft  ,  qn  fimplicitcr  & 
no  rcfpcdiuccxcludit  fcumiiias  iPptcc 
mafculos,quo?  poftca  h^rcdcs  inftituic 
patcr,&  tunc  fimilitcr  prftcrita  no  pot 
impugnarc.  ita  tcncnt  magiscommu- 
nitci  Dod  vt  tcftatur  Alc."d.$.&  quid 
ficm,Rui.n.ij7  &  d.l.fi  filix.  Dcc.cof. 
lo>  .nume.t.  magisvcra&  cocmdicit 
Alc.c6f.47.n.9.vol.2.Fran.Mari.iplot^ 
add.ad  Mart.Garrat.conf  ?5.  num.j.: 
Phanut.dc  Phanut.trac.de  lucro  dotis,: 
gl.  5.nu.:o.Soc.conf.  i  50.nu.26.  quc 
aJIcgat  Phanut.d.Ioco.  Ratio  cft  fcJm 
ocs ,  quiaad  impugnandum  tcflmnonr 
admittituris,qui  ab  intcftato  fucccfru^." 
rus  non  cft,  vndc  filiaexclufa  admitti 
non  dcbct,  quoniam  hzrcditatcm  ab 
intcftato  capcrc  non  pofTct.  ^ 
Tcrtius  cafus  cft,qri  filia  fimplicitcr 
cft  cxclufa,&:  parcr  inftituit  cxtrancos, 
filios  vcro  rcdc  pra:tcrijt,vcl  cxhaercda. 
uit^nulla  dc  filia  fada  mcntionc,  &  tuc 
vtrum  filia  pra:tcrita  tcftm  rupcrcpof- 
fit,diucrfacfuntDjd.fiiiar,quidam.n. 
diftinguut ,  an  agnati  vclcxtrafici  fint 
inftituti,Imol.d.$.&  quid  fi  tantum.. 
Cotrarium  vcr6,cj»  filiahoccafu  tcfta-. 
incntum  rumpcrcpofsit,  tcncntplcd-' 
qucaLj,&  hancvcriorcm  &  communc. 
raagisq;  arquam  dicit  Alcx.d.$.  &  quid 
fi  tantum,nu.  i  i.Sociii.ibid.nu.ii.ma 
gis  arquam  &  non  abfurdum  iuxta  cam 
iudicarc  tanfj  arquiorcm  Bcro.d.  cap. 
Rayn.rtu.  2  j  7.  vbi  fubdit,quod  fccun- 
dum  cam  fcrcomncs  Doc.  Italiar  coa.; 
fulucrunt^Phauut.dc  phanut.d.trad^ 
Kk    5  dc 
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Ac \ncro dotU  ,  ni».20.  &  ita  cffc  cocm 
Dod.fiHam  dicit  Soc.d.coiif.  r  jo.nui 
i(5.  Alc.lib, 4.parad.c  1 2  .Mariaploc. d. 
conf.^  5.in  add.  Qiiia  in  fauorc  mafcu- 
loru  vclagnatorCi  pro  cofcruadonc  fa- 
milisEilIiid  ftatutumcditum  intclligi- 
tur,vndccclfantcf,uiorc,rinftiiuiisM 
trancis^difpolitiocclTarc  dcbct. 

Nota  tamcn  tj>  cafu  <]uo  filia  prftc- 
lita  impugnarc  non  potcft  ,  nihilomi- 
nus  tn  malculo  c^ncuncjuc  dcficicntc  fi 
ncfilijs  mafculis  ct  poi\  hocrcditatcm 
agnitjm,ip(a  rumpit  tcftm,  &  rupto  tc 
ftamcnto  ,  aufcrt  harrcdiratcm  harcdi- 
bus  mafculorum.ita  tcnct  Bal.l.  li  ijuis 
pofthumus,$.i.lf.dclib.  *k  pofthum.& 
nanc  opin.vcriorcm  &  communiorcm 
Duncupat  ibilaf.nu.^.qucm  refcrt  Di 
lcd.dcari.tclbn.  tit.j .caut.5 .hac quo 
quc  laic  probat ,  &  attcftatur  commu- 
Dcm  cflc  Doc.fcntcntiam  Albcr.Brun. 
trafi:.dc  ftarut.cxcluf.fa-mi.art.  1  o.qo. 
j.nu.66.  vft]ucadnu.i9.  magiscocra 
dicitGjbr.hb.5.com.concl.concluf.  4. 
nu.  16.Ccph.conf.25  I  .numc.59.Lud. 
Zunt.rcfp.pro  vxorc,num*949.QupJ 
tamcn  intclligc  ii  ftatutum  dicat,qu6d 
filiacxcludatur  quoufc|uc  mafculus  fu- 
pcrcft,vt  dixi  infra $.fu cccfsio  ab  intc- 
ftato.An  autcm  talis  filia  ftatuco  cxclu 
fa  pofsit  pctcrc  lcgitimjc  fupplemcn- 
tum,dixi^.lcgiiima,q.  j. 

QiKcro,quid  in  filijs  naturalibus,nu- 
qui^infticui  debcac  ncccflario  quoad 
hoc,vt  tcftra  pr^Etcriri  non  pofsint  im 
pugnaix?  Rcfp.c^  non.ita  tcnct  gl.l.i  • 
io  prin.vcrb.iuturalL-s,fl.de  contratab. 
&  ibi  fcquitur  Bar.nu.i.cftc[;  cois  opi. 
vttcftaturNatt  $.cx  impcrfcfto,n.7 1. 
Dixi  fupra$  inftit.q  6.Minus  vero  p- 
difiahabct locu  in  fpurijs^  nec  intcr  vi 
uos,ncc  in  vltiina  voluntatc  quicg.  pof 
funt  capcre  dc  bonis  patris,dixi  d.c}.6. 
o  Scd  cjuid  fi  filius  naturaUs  lit  lcgiti- 
matus,  numcjuidciuspraitcritio  vitia- 
bic  tcftamcnium?  Rcfp.  cjuod  fic,  liuc 
suuc  fiucpoft  tcftamctUiUA  fii  lcgici- 


matus,et  pcr rcfcripf  um  principi« ,  9* 
^cgitimatus  a  caricris  lcgitimts,  dc  nat« 
ralibus  limul  nihil  diftcrt  ,  tt  dixi  d.  §» 
inftitutio,c[.6.iia  tcnet  Alcx.numc.^i 
rubr.ff.dclibcr  &  oofth.  vbi  dicit  hanc 
cocm  cflc  opin.  idcm  alTcrit  ibid.  Soc. 
Iaf.&  Alciai.Vbcrtin.Zucchard.l.poit 
humo,nu  17.C.  dcbono.pofl".  contri 
tab.Cocin  quoquc  attcftaturFcrnani 
Vafq.dc  fucccf  crcat.$.20.nu.  i8. 

1 1  Quid  in  filijs  adoptiuis?Rcfp  fj>  illol 
ct  patcr  cogitur  hcrcdcs  inftitucrc.tex. 
I.i.ff.dccontra  tab.bonor.port^cfl.  Scd 
hodic  id  proccdit  tantum  in  adopiiuis 
pcrafccndcnfcs,fccus  in  adoptatispcr 
cxtrancos.tcx.$  fcd  hodic ,  inftit.dc  1* 
dopt.hanc  cflccoinmuncm  opin.  dici« 
Vafq.d.$.io.nu.i  9. 

1 2  Qiia^ro  qnid  in  filio  monacho,  num- 
quid  fit  ncccflc  harrcdc  inftitucrc?Re* 
fpond.cp  fic.ita  tcnci  Alcx.l.  fubcondi 
tionc,nu.  2.ft.dc  lib.fi£  pofth  Tiraq.do 
nobilit.c.27,n.8.&  9.&  trac.Lc  mort. 
lipar.dcclarai.  i^.num.  1 5.&  boc  norr 
haoct  dubiu,  quia  filius  monachus  rcii 
nct  iurafuitati$,ac  pcrindc  fdccedit  ab 
intcftato,  &  cx  tcftamcnto,ac  fi  in- 
grcirusmonaftcrium  non  cflet,  Dixi 
^.fuitas,q.4. 

15  Prardidaadco  vcra  funt,Yr  ftatutuiiV 
cxprcfsc  cxcludcMS  monacbos  a  fuccc^ 
fioncparcntumindiftinftcnon  valcat. 
ita  tcnct  Ang.l.fi.C. dc  paft.&  hanc  di 
cit  cflc  communcm  opin.  Rip.l.  cx  fa- 
^lo,§.fi  quis  rogaiu«,  n.jp.fl.adTrcb. 
Cagn.d.l.fi.nu.178.  communcm  quo 
qucdicit  Alcx.conf  i59.nu.  1  vol.2, 
Gabriel  Saraij  addit.  ad  Matthcf  not. 
l44.Zaf  1.  ftipulatiohoc  modoconcc. 
pta,n u .  j  8 . ff.dc  verb.obl. licct  ipfe  c6- 
trarium  tencat,&  Paul  dcCaft.contra 
riam  partem  DoO.vidcri  communiicr 
tcncrc,in  qua  faHiiur.  Vnde  ctiam  re- 
6^e  difpofiiio  iuris  Saxonici  artic.  2  j, 
Landcrccht,qua  filius  monachus  cxclu 
ditur  a  patcrna  hafrcditatc  rcprobata 
cft,Yt  facctur  gUd.ar  t.2  ; . 

Intcl- 


Liber.§.Tefl:amentum. 


IntelHgc  tamcnhanccocm  condu- 
fioncm  /vt  locum  habcat  iu  monacho 
ingrcffo  rdigioncm  orJinis  capacis  bo 
norum,  fccus  fi  ordo  eft  incapax  bono 
rum,vt  dixi  fupra  ^.Lcgatum.q.y. 

14  Quarro,an  ncpos  cx  hUopremortuo, 
ab  ano  fitncccflnrio  h^  rcs  inftitucdus? 
Rcfp.Q»  fic.tcx.l.GaUus,$.ctfi,flF  dclib. 
&  pofth.&  ita  icncnt  ocs  coitcr,  vt  tc- 
ftantur  fupra  dcfilio  allcgali ,  &  Vafcj. 
A$.20.nu.ii  2.  licct  ibi  de  iurcdigcfto 
rii  aliud  fcntiat,de  quo  non  anxic  con- 
tcndimus,  cum  nouifsimo  iurc  fit  ccr- 
tum,  qubfucccdcndo  in  locum  patris 
ncpoics  fiunt  fui,&  ius  fuccedcndi  ha- 
bcni.idcm  Vafq  ibinu.  ;.& 6.  &  quan 
uis  ncpotcm  ex  fllio  fupcrftitc  nccefTx 
ho  auus  inftitucrc  uon  teneatur:in  q,a 
mortuofilioin  vita  aui  agnationc  fua 
rampercttcOmlcx  Vcllcia.confulit  vt 
fdmm  &  ncpotc  fimul  auus  inftituit. 
tcx.d.l  GaUus,$.ctiamfi,&  ibi  gl  Sionx 
Bcs  hoc  notant,ncc  habct  dubium,c6- 
muncmdicic  Alcx.l.  a  C.dclib.prx- 
tcr.in  prin.  &  dicutur  hi  ncpotcs  quali 
pofthumi  impropric,itaquc  non  com 
prchcndentur  inftatuto  loqucntc  dc 
pofthumo,vt  fcntit  glofl^.d  l.Gallus,ia 
pnn. &  cft  cois  opin.vt  tcftatur  ibi  laC 
nu.49.Caliau.nu. :  p.Grat.nu.^p  .Hoc 
tn  cafu  teftator  cosfimul  inftitucndo, 
non  limul,fcd  ordinc  fucctfsiuo ,  filiu 
duin  viuit,  poft  cius  mortcm  nepotcm 
inftitucrc  cenfetur.ita  eft  cois  opin.vt 
dixi  fiipra  $.inftitutio,q.20. 

I  j  Sed  qro,quid  fi  filius  iuftc  fit  cxhatrc- 
datus,  &  cxclufus  a  fucccfsionc  &  quc- 
rcla,q.acaufaingratitudinis  cft  proba- 
ta.vcl  d  qucrcla  cxprcfic,  vcl  tacite  pcr 
lapfum  t_pis  exclufus  ,  an  ncpos  pofsit 
impugnarctcftm  &  dicercnuUu?Rcfp. 
gLl.fi  quis  poftiiumosjtcnet  no  poflc', 
quam  plcriquc  fequuntur.Sed  contra- 
rium  tcnct Bartol.l.patcr  filium,  tf.  dc 
inotfic.tcftain.&  hanc  dicit  cfle  magis 
communcm  opinioncm  laf  l.in  fuis,fl. 
dc  lib.&pofth.nu.|5^1c.x.d.l.fi  quis 
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pofthumos,f  fi  filiu,cod;tit.  cocin  di- 
cii  Gomci,  licct  contrariam  dcfcndat 
variwr.rtfol.tom. i.c.i  i.nu.21. 

1 6  Quarro,quid in  filio  pofthumo,  num 
quiTncccflario harrcs  inftitucndus  fit, 
ne tcftm  cius  prartcritionc  rumpatur  ? 
Rcfp.cj)  fic.tcx.§.pofthumi,inft.dccx- 
harrcd  libcr.&  tcnct  Bar  1. 1  .C.de  poft 
hum.harrcd.inft.eftquccois  opin.quac 
non  habct  dubium ,  vt  tcftaiur  Vafqu, 
dc  fucctf.  crcat.^.ao.nu.z  I.  quicquid 
ipfccontra  dlxcrit. 

1 7  £t  harc  condufio  procedit,ciia  fi  poft: 
humus  natus  viuus  &  pcrfcdus,paftca 
ftatim  dcceflcrit.tex.in  1  quod  dicitur^ 
ff.dchb.&  pofth.  &  ibi  Ang  tcncthic 
opinioncm  pro  firmifsima.  .j 

1 8  Scd  quid  fi  pofthumus  prarteritus,Ti-» 
uoadhuctcftatorc,  dcccdar,  quocafu 
impropric  dicitur  pofthumus,  vi  fu- 
pra,  nwnquid  tcftih  illud  crit  nuUu  d<t 
iurc  ?  Rcfp.fj»  fic.fcd  cxacquitateiuris 
prartorij  rcc6ualcfcit,&  harrcs  fcripius 
no«  fucccditdc  itirc  ciuiU  ,fcd  dc  lure 
prxtorio  habct  bonorum  pofl^cfsionc 
fccundum  tab.  &  illccft  vnus  cxcafib. 
quibus  hodie  ncccflaria  cft  adhucbo^ 
no.pofl".fccundum  lab  hanc  dicit  com 
muncmZucchard.l.pofthumus,  C.dc 

pofthu.Dcc.nu.  i  p.Clar.q.^s  •  &  hano 
dicitcommuncmComcz.tom.  i.c.  11. 
nu.^.Ea  dixi  fupra$.bonorum  polfcf- 
fio,q.  f.num.tf. 

ip  Qiiam  condufioncm  tamen  intclligc 
ytprocedatin  pofthumo,qui  natus  cft- 

.  tpcperfcdo  &legitimo  ,ita  vtcertuui 
fii  tatuir.  naturalitcrviucrcpolfc,fecu$ 
vcro  fi  natus  tucrit  tpc  lUcgitimo ,  ita 
vt  ccrtum  fit,t)>  viucrc  non  p6t,vt  qui* 
fuit  natus  in  ftxto  mcnfc,  ncc  tctigic 
de  fcpiimo,qui  pro  nou  nato  habctur*. 
&  carct  oinni  fucccfsionc  adiuc  &  paC 
fiiie.ita  tcncc  Paul.dcCaftr  l.v.iiorisa^ 
bortum,C.dc  pofthuin.  harrcd  inft.  &: 
hancdicit  Socm.cor.f.  aTS.voLi.&  ifa 
bis  iudicatum  in  fcnatu  Ncapolitano, 
rcfcrt  M*ahcfil.dc  Al:'fliit.dcc.  2  i<5  & 
K  k    4  banc 
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2  5  luxta  prjcdida  quarrOjfi  patcr  infti- 
tuat  filiu  c|ui  poft  mortc  nafcctur,  An 
viilcaturinftituiflcpofthumu,  qui  na- 
fccrctur  no  poft  mortc  fua/cd  invita? 
Rcfjjon.cj»  non.  tex.l.  c6modisiimc,fF. 
dc  lib.&  pofthu.  Qiiod  tn  inrclligc,vt 
non  proccdat,  cjri  ttftator  fc  morituru 
fpcrabat.ita  tcnct  Bar.d.|.GalluSjipri. 
&  cjuid  li  tantum ,  &  cft  commu- 
ais  opinio,  vt  tcftaiur  ibi  laf.nuro.i  8. 
Einan.a  Cofta  ibi  5.par.  in  prin. 

26  Qu^^ro,tu  fciscjjlcxGalhNcpotcm 
pofthumuvult  inftitui  fub  duabus  c6- 
<iiiionibus,nepc  fi  ncpos  poft  mortcm 
fttam  nafccretur,  &  in  dcccm  mcfibus 
proximis  mortis  fuar ,  Numcjuid  infti- 
tutio  valcat,omisfis  illisc6ditionibus  ? 
Rcfp.^  fiCjfiuccnim  dixcrit,  fUium  fic 
ncpoicm  cx  co,<^ui  mihi  nafcetur  infti 
tuo,fiucfiIiuinftituo,&  ncpotcm  fub« 
ftituo,tcflm  valct.ita  tradit  Bar.d.^  g,- 
da  rc(5t(^,nu.2.  vcrf.  quartus  modus.fic 
cft  c6isopinio,vttcftatur  Alcx.ibi  nu, 
^.Vafq  d.$.?o.nu.i  i^.Iafnu.io.  Ga 
liaul.nu.  i  o.Garz.nu.  1 8.  Alcia.nu.i  6. 

Quapo  XXXV II. 

%Anfuh  condisione  films  polfu  exh£\  edariydijlitt 

guuuYTiu.i.&  feq. 
^An  fn  (ondiiio  potefiatiua/nixtaj-pel  cafualis, 
Quid  in  turpiconduionejnu.^, 
U^idinnepotetnu.^, 

QVarro,  an  fub  cofiditionc  filius 
^^posfit  inftitui?  Refp.Scirc  dcbcs 
quod  aliac  fint  conditioncs  honcftx  & 
posfibiles,&  tunc  fiuc  fitpotcftatiua 
lacillima,vt  fi  volucrit,  fiuc  non  ita  fa- 
cilis,vi  fi  Capitoliumafccndcrit,vcla- 
lia,qua;  conliftatin  facicndo,vcl  dan- 
do,iUa  conditio  rcijcitur  dc  filij  infti- 
tutioncindiftin6te.ita  tenct  glo.l.li  pa 
ter,C.de  inftit,  &fubftitu.l.fumus,if. 
de  hxrcd.inftit.  c|u.is  glof.totus  mun- 
dus  fcquitur,cftq;coinmunis  opiniOj 
Yt  tcftatur  Rodcnc.  Suarcz  I.quoniam 


in  prioribus,Ampl.5.  Fcrnand.Vaftj. 
dcfucccf  crcat.$.20.nu.S.&$.?.num. 
1 10.  &  fccj.  licctipfa  contra  fcnfcrit. 
2  Sin  vcro  conditioncs  fint  cafualcsj 
vcl  mixtf  ,Articulus  cft  dubius,funt.  n; 
c^ui  cxiftimarunt  hoc  cafu  filio  fub  cd 
ditionecafuali  vcl  mixta  inftituto^no 
dato cohsrcdc,vcl  in  dcfcftum  condi- 
tionis  cxharrcdatotcftm  ip(b  iurc  nul- 
lumcflc.quam  fcnteniiaamplcxi  funt 
omncs  Dodt.anticmjantetcporaBar. 
&  Bar.  confulcndc^ccutus  eft  coiifil. 
i2.incip.cx  fa<^o,i.dubio,&  cam  dicit 
vcriorcm  Dcc.d.l.fi  patcr,nu.  1 4.  Cor 
rafRubr.n  p.C.deimpub.  &alijsfub 
ftit.  &  quod  hanc  opinioncm  tcncnt 
oinncs  antiqui ,  &  modcrnidicit  Bar 
bat.in  ApoftiLad  Bart.l.fuus  quoque. 

Contrariam  vero  partem,  cjuod  cot 
tcGtvi  fit,&  imo  hodic  tcftm  no  fit  nul 
lum,fcd  tcflm  valcat,&  in  refiduocon 
ditio  cxpcdanda  fit,&  fi  non  impica- 
tur,noccat  filio  reic<^ra  coditionc  vfc|; 
ad  lcgitima ,  tcnct  Paul.  dc  Caftr.d.  L 
fuus  quoc|;  &  hanc  cflc  hodicmagis  rc 
ccptam  tcftatur  Bcrtrand.conf.  171, 
lib.i  .laf.d.l.fi  patcr,n.9.ibi  Alex.Iaf. 
l.fi  matcr,nu.4.(f.dc  vulg.  Port.  Imol* 
rcg.^a.limit.ii.Rodcr.Suarcz  d.l.quO 
nia  in  prioribus,  ampl.  i .  hanc  quoq; 
coem  cflcfoiam  tcftatur  Hicr.  Gabr. 
conf  I  j  i.nu.i^.Fcrnand.Vafqui.d^, 
20.nu.8.£man.a  Cofta  1.  Gallus,^.  & 
quid  fi  tantu  pag-i  1  t.Iurcdigcftoru 
vitiari  quide,c6cm  dicitcflcopi.  iure 
veronouo  nonitc.fcd  rcijcidc  inftt- 
tutionctantum,vcrisfimam, &  magis 
c6cmaflcrit,&  hanc  fniam  moioris  tre 
qucntiorifq^partis  fuftragio  conipro- 
bari  tcftatur  Anton.Cucchus  d  Auth« 
nouisfima,  rubr.lcgiiima  nullum  gra- 
uamen  admitiit,num.  ^  i .  idem  aflcnt 
Franc.Mant.de  conicft.yltim.volunt. 
lib.il  tit.i8.ii.i4.Ratio  cft,qaiafilius 
inrcliquo  patrimonio  cxtra  legttimS 
eft  extrancus,  &  ccrtumeft  cxirancii 
fub  quacunq;  conditiooeinftiiuipof. 

fc,yt 
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fc,vtdixl  fupra^.inftituiio.Hoc  tamc 
liotandu  cft,quod  li  cohaercdc  non  ha 
bcat  iilius^non  cxpc«5tato  cucntu  pof- 
fit  hffcditatcapprchcdcrc,  c^uia  ci  ctia 
non  cucnicntc  conditionetotum  ac- 
crcfccrcr,crgofruftra  cxpc^tarctur  co 
ditio,  ctiius  nih.lopcratur  cucntus^vD 
dicunt  omiics  loc.  cit.  &  dixi  fupra  §* 
bonorum  poffcsfio^q.  ip. 

Sciasetiam  talcm  conditioncm  ap- 
politam  filij  inftitutioni  non  rcijci,fi 
infauorcm&coimhodum  cius  fucrit 
appofita^ut  dixi^.Icgitima»  ^-3^* 

Porro  11  conditioappofita  fit  turpis  > 
&  imposiibilis  a  iurc  rcprobatu^ram  dc 
iurc  iToru,  qua  Codicis ,  &  nouisfimo 
anth.talis  condirionon  rcijcitur  ,fcd 
viciatinilitutionc.ica  tcnct  glo.l.filius 

3ui  in  potcilatc  pcc  illu  tcx.tf.dc  con- 
i.infti  &  fcquitur  ibi  Bar.  hanc  dicit 
cocmopi  Corn.AIcx.&:  laf  d.l.fi  paicr 
Fcr.Vafq.d.|.xo.n.8  licct  ipfc  contra 
riu  tcncatjPort.ImoI.d.  rcg.  4 1  .lim.  2. 

Qu^xro,c]uid  in  ncpotc  primu  locum 
tcneiitc,patrc,f.prxmorcuo,nuquid  is 
posfit  inilitui  fub  conditionc  cafnuli , 
vcl  mixta?Rcfp.<]udd n6,& hocpro 
ccdit  ta  dc  iurcfforum  ^  nouo,nifi  in 
cius  dcfcdu  fucritcxh^rcdatus.  ita  ic 
nct  gl.d.l.  fuus  c]uoq;«&  hac  dicit  cilc 
cocm  Paul.de  Caftr.I.fcd  ttii  cOditio^ 
ni,$.ncpotes,ff.  dcharrcd.  inftit  com- 
muniorcm  dicic  Rodcr.  Suare/.  d.l. 
quoniamjampl  .^.Ema  a  Cofta  d.§,  Sc 
quidiitantumjpag>ioi.Alcx.d  I.li  pa 
tcr,n.8.Cornc.ibid  col.^.  Dcc  col.an 
tcpcn.Fcroand.  Vafq.hcct  ipfc  contra 
fcntiat  dc  fucccf  crcat.$.io.nu.2  2.  & 
h-TCtan^jCquior  fcqucndacft  ,hodic 
tamcn^vc  in  Hlto^conditio  rcijciturdc 
inftitutioncjita  tcncnt  omncs  d  locis» 

Quxpo  XXXVIII. 

tihns  inUitucndks  utl  txherAdandus  cn/iu* 

i  .Cr  qmdcm  nominatinifHU.,  2 . 
2Tidefin*ta  txbatdatigan-paleatjiu.l* 


Quid  ft  uno  filio  in/iituto  cttteriexhArcden" ' 
tur.  ««.4. 

Qjtfdfidicattaroes  librros  exhsredOtn.$.  4« 

1  T^Ivilibcros  inftiruendosautcxhap. 
-l-^^redandos  c{fc,id  cft  harreditatc  dc 
bita  cis ,  vcl  quafi  priuandos^cft  cnim 
hic  cffcrdus  cxh^Tcdationis  ,  vt  is  qut 
cft  lcgitimc  exhzrcd.itus,  cxcludatur  a 
fucccslionc,  nec  admittntur  ad  parte. 
hanc  dicit  cfVc  crcbriorcm  intcrprctu 
fcntentiam  Bcrcng.I.in  quart.  ff.  adL 
falcid.&  dixi  fupra  $.Icgitima,q.7. 

2  Rcquiritur  aut  ad  hoc  vt  tcftm  valcat 
&  non  vitietur  fiUo  cxhzrcdato,vt  cx 
harrcdatio  fiat  nominatim  purc,&  a  to 
to  gradu,&  calcgitimainicrt-i.Nomi 
natimautfada  dicitur|>  cxprcsfionc 
trium  nominu,ncpc  nominis,  cogno- 
minis,pia:nominis.tcx.cit  1  i.tf.dcli- 
bcr.&  pofthum.ncc  fiifficit  vnius  cx- 
prc$lio,quod  tn  intcllige,ni(i  |>  cxprcf 
iioncvnius  nominis  pcribna  exhire- 
dati  iicccrta.itatcnc: gl.d.l.i.&  hanc 
eflccocm  Doc.fniam  aftcrit  Vafq.  ip- 
fc  tn  alitcr  icniics  d.$.  2  o.n.  5  2 .  &  18  j . 

5  Scd  quarro  ,  quid  li  patcr  indcfinitc 
cxha!r;.dct  filios  fuos,numquid  valcat 
cxharrcdatio?  Rcfp.qudd  fic,fi  plurcs 
lint  filij,  &  in  plurali  numcro  dixcrit, 
filios  meos  cxharredo  ,  ctfi  trcs,  qua- 
tuor  vcl  plurcs  lintjfccus  fi  plurcs  fint 
&  dixcrit  in  fingulari,  filiu  mcu  cxha:- 
rcdo  ,  vcl  filius  mcus  cxhxrcs  cfto, 
tuc  vitiacur cxhjrcdacio.tcx.^  nomina 
tim,inft.  dcexharrcd.libcr.  cftq;  c6i$ 
opi.vc  ccftacur  laf  ibi  nu.d.Arcr.l.Ti- 
tius,ff.dc  Iib.&  poftuu.Fcr.Vafq.d.^. 
20. n.^  i.  quauiscocrariu  tcncacglof. 

4  ibid.Qujd  auc  fi  paccr  vno  filio  infticii 
co  dixcric  cgtcros  filios  mco  exha?  rcdo 
numquid  numinatim  fada  cxh^rcda- 
tio  dicccur  vt  valcai?Relp.qu6d  fic.ita 
lcnct  Alcx.d.l.Titius ,  &  cft  c6i$  opi, 
vt  tcftaturSoc.ibi  col.  2.&  hocqn  cx- 
ha:rcdatiofa(^a  cft  intcr  cartcros  filios 
ciufdcm  gradits,quia  iatis  nominatim 
yidctur  exhfredati.cu  cjtcroru  appcl- 

latione 
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lattoncocs  coniincntur,fcciisvcro  c^n 
cflent  commifti  plurcs  gradus  libcro- 
*um,vt  ll  diccrct,cctcros  mcos  libcros 
cxhxredo.  hanc  dicit  cfle  communcm 
opinioncm  Fcrn.Vafq.d  $. zo.nu.  5 6, 
j  Idcm  cft,!l  patcr  dixit  omncs  libcros 
(neos  cxharcdo,non.n.  nominatim  fa 
dla  talis  cxha?rcdatio  vidctur ,  ncc  va* 
lct  cxha!rcdatio,quafi  intcr  c^tcros  gra 
dusfada  ccnfeatur.ita  tcnct  gl.d  l-Ti 
tius^Cjua  cGltcr  approbata  dicit  Vafq. 
d  $.20.n.6i.Sin  aut  dixcrit,  ocs  fihos 
cxh.tredo,nominatim  fadti  vidctur  cn 
hacrcdatio  ,  fiuc  fit  vnicus  fihus ,  fiuo 
duo  vel  phircs.ita  tenct  d.  glof  I.  Ti- 
tius.Cc  cft  commurtii  opinio.vttefta- 
tur  Socin.d  1.2.(f.dc  lib.  &  pofthum. 
col.2.Fcrnand.Vafqui.d$.20.nu.  6a. 

Qt4xJiio  XXXIX. 

Exbxredatio pure finidebet^nu, i.&  2* 

ihijd  in  fiiio  emancipato,W4.j. 

OujdineihsredAtione  fuGn  fub  conditionCi 
tf^{taciteincfl,nit,^. 

Q^id  ft  djxerit,fiUMS  hdtres  eflo/ifHins  me  w 
uo  deceJJaityTitius  hares  eflo.nu.  5 , 
I  f 'Xlxi  ctia  rcquiri  ad  validitatcm  cx- 
.^-^^hjErcdationis^cjHod  fiat  purc  non 
fub  conditionc.tex. l.pare,ft.  dclib.& 
pofthum.flc  ibi  tenet  glof.Quia  cx  cjuo 
libcris  naturalitcr  dcbcirir  hacrcditas 
parcntui,ccrto  iudicfo  rcmoucdi  funt , 
hanc  dicitcommnncm  laf.l.ctfi  pcpcr 
tcrit,$.  purc,  ff.  dc  lib.&  pofthum. 
a  Et  hocproccdit  non  tra  in  filio,fed  ct 
in  rcliquis  Hbcris ,  ^a  dcbct  purc  fieri 
cxharrcdatio  no  fub  conditione,tcx.I. 
fub  c6ditionc,fF.dc  contratab.hanc  di 
citcocm  opi.Iaf  l«J.$.pure,(f.dclib.&: 
poft.Itcproccdit  in  cxhf  rcdationc  li- 
Dcrorum  in  potcftatc,fed  quid  in  filio 
cmancipato?  Refpond.  Vcrior ,  8:  rc- 
ccptior  cft  opinto,quodctiam  cmanci 
patus  non  potcft  fub  conditionc  exhjc 
rcdari,nifi  prius  cffct  inftitutus.ita  tc 
nct  Do^t.  d.    purc,  &  rcccptiorcm 


dicit  Vafq.d.    20.numcr.  i8r. 

4  Quid  aut  fi  cxhxrcdatio  fiat  fub  coh 
ditionc  cjuartacitc  incft.numquid  vi- 
tiabitur?Rcfp.ij>  fic.tta  tcnct  gl  l.  j  fi 
Iius,ft  dclib.&  pofthu.  &  cft  cois  opi. 
vt  tcftatuf  Vafcj.d.  §.  io.n.7  8.  Ucct  ip-- 
fc  conrrariu  tcneat ,  &  nota  ij>  cx  harrf 
datio  habct  hanc  quoq;  taciiacoditio 
ne,fi  harrcditas  adcatur.  ita  tcnct  d.gl. 

vcrb.  fubmoucri,vticftarnridem 
Vafq.ipfc cjuoc|j  contrariu  defendcns 

5  d.loc.Qnarro,quid  li  patcrita  dixcritj 
filius  cxharrcs  cfto,fi  filius  mc  viuo  de 
ccflcrit,tucTitius  ha:rcs  cfto,  nuc|uid 
cxhxrcdaiio  valcat?  Rcfp.quodnon  , 
fcd  habctur  pio  prartcritione.  ita  vo- 
luitBar.l  Gallus,in  prin.col.i  ff.dclib, 
&  pofthu  &  fetjuuntur  Doc.commu*^ 
nitcr,vt  tcftatur  Ema.a  Cofta \\>\.§.  H 

uid  fi  tantum,nu.7.&  $  7.Pcr.  Vafcj. 
.$.2o.nu.i04        cnimfilius  cxhx 
rcdatus  cft  quond  tcmpus  quod  elk 
poft  mortem,  fcd  sd  tcmpiis  tiuod  cft  • 
in  uita^quo  tcporc  filio  nihil  dcbctufjg  " 

QtiAflio  XL. 

$  F  M  M  ^  n^i  U 
Exhjcredatio  debet  fieria  totogradu,  num.U 
K^n  ethxrcdatio  fafia  intra  gradam  a  fofO^ 
gradufaHa  cenfeatur.  nu.i, 
Huidflfa&a  ftt  pofl  omnesgradus^  nu.^ . 
I   "TYcebam  quocj;  rcquiri,vt  valeat 
JL-^cxhaf rcdatio,quod  fiat  a  toto  grjv 
dn,non  a  ccrta  pcrfona  inftitutorum, 
trtt.l.  j .$.filius  ff.dc  llb.&  pofthum.& 
ibi  tcnet  glof  &  fcquuntur  Dod.com 
nninitcrjVt  teftatur  lafiibi  numcr.  i  $, 
X    Scdquid  fi  cxhxrcdaiio  fada  fitin- 
tragradum,nuquid  filius  intclligatur 
cxh^rcdatusa  toto  illogradu  lantum? 
Rclpond.quod  fic.  ita  dicitcffc  com- 
muncopinionelaf  d  $.filius,in  princ. 
j    Quid  autcm  fi  cxharrcdatio  fjda  fit 
in  nncpoftomncs  gradus,3n  trahctur 
r  ctro  ad  omncs  gradus  pracccdentcs  ? 
Rcfpond.  quod  lic.  ita  icnet  glof  1.  i , 
C.dchb.pr{tcr.&  hanc  dicit  c(fc  com- 

muncm 
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muncin  opinioncm  Dod.IaC  d.  §,  d- 
liusj  numc/, 

Qu^Hio  XLL 

Exharedatio  debet  fieri  exprejffa  caufa,  nu.  i . 
aUas  te/lamentum  nulium  eH. 

Et  hoc  procedit,etiamfi  filius  legitimam  ha- 
beat  alio  ejuam  mflituttoms  tit.nu.  s . 

Quid  fi  caufa injerta  non  tamc probatayn, 

Qua  a^ione  agendutn  ,  quando  dubitatur  an 
•pera  vel  falja  fit  cauia^nu.^, 

De  exhdsxedatione  potefi  opponi  per  >iam  ex 
ceptionis,nu.^» 

^n  fatisfifpnamcaufam  probare  pluribuf 
eipreffis,nu.6, 

inferta caufateatamen  non probata.  fufli 
neatur  tejlamentumjifilius  alto  tit.quam  in 
fiitut.habeat  legitimam^nu.y. 

Qwdft  caufa  non  inferta  haredes  tamen  » 
tunt  caufam  Ugitimam probare^nu.S. 

Qtiid  ft  fiUus  cum  caufa  fit  prMeritus,num,g. 

t/fn  quevela  habeat  loctt  in  teHo  militis,n.  lo. 

Quidin  filio  emantipato.nti.  1 1 . 
X  r^Iccba  rcquiri,ncvitiofa  cflct  exhaf 
•*-^rcdatio,vc  non  ficrct  fimplicitcr  , 
led  ca  iflgratitudinis  lcgitima  infcrta  : 
Scd  hicconiidcranda  diucrfa  cpj  &c  iu 
ta.Dc  iurc  n.antiquo,fiuccflc(infcrta 
ca  cxhzrcdationis,fiuc  non,valcbat  tc 
Aamcnium,nin  filius  probaict  fcgra- 
tu,adco  quod  non  fiifficicbat  fimpHci 
tcr  vel  ahquo  tpc  proh.irc  fc  gratii/cd 
continuo  fc  fuillc  gratii.  ita  tcnct  Bar» 
I.libcri,C.dc  inofl^.icftam.  &  fcquun- 
tur  Dc.c6itcr,vttcftatur  Ant.  Gomc. 
var.rcf  Tom.  i  .c.i  i  'n.  lo.Dc  iurcvc- 
ro  Codicis  patcr  cogcbatur  cxha:rcda- 
rCjdiccndo  filiii  tfle  ingratu ,  &  hxrc- 
dcs  ingratitudinc  ahquaprobarc.  ita 
not.gl.l.omnimodo,C.dc  inof.  tcft.& 
fcquuntur  coiicr  Doc.viGomc  aflcrit 
d.loco.Hodic  iurc  nouisfimo  patcr fi£ 
cxharrcdarc  &  cam  iufta  &Icgitima  tc 
ftamcnio  infcrcrctcnctur,  camq^  hx- 
rcs  probarc,&  turc  ttfiih  fcmpcr  om- 
nino  valcc,  Aha^  vcro  fi  ca  iufta  exprcf 


fii  no  fit,ncc  probata,vcl  ct  alif  formf 
s  iraditaromiffit  fint,tcftamcntum  pc 
nicuscritnullumhoc  iurc  nouisfimo, 
nec  opus  crit  qucrcla,  ncq;  agcndii  dc 
lcgitima,fcd  res  ad  cam  intcrtati  rcdu 
citurlita  tcnct  gl.l.  i  .ff.dc  tcftam.  &  (c 
quitur  ibi  Bar.&  in  d.auih.cx  ca,&hac 
cflccoemopi  aflcritCorn.conf.  150. 
Jib.  i.n.  I  o.Alcx.d.auth.ex  ca,nu.  4.& 
inhoc  articulo  non  cflc  controucrfia 
magna  dicit  Cucchus  d.auth.nouisfi- 
ma,rubr  quo  tirulo^nu.^.  hanc  quoq,' 
dicit  eflccocm  Doc.fiiiam  Ant.Gom, 
d.ci  i,n.i  i.&q<f  nullu  fictcftamcn- 
tum  fada  cxh«rcdationc,ciiamfi  iuftif 
fima  fit  ca  exhxrcdationis  non  cxprcf- 
fa,dicit  omncs  coitcr  ttncrc  Vafq.  ipr 
fc  tamcn  rcpugnans  d.§.  20.  nu.  I66y 

1  Etliocquod  noninfcrta  caufa  cx- 
harrcdationis  tcftamcntum  fitnuUum 
proccdit  ctiamfi  cxharrcdatus  filiuslc- 
gitimam  fuam  alio  titulo  quam  infti- 
tutionis  confi:cutus  fit.in  hoc  ncminc 
difcrcparc  dicit  Ant.Cucchus  d.  Rub. 
Quod  tit.fit  rdinqucda  lcgitima,n.9. 

j  Scd  quid  fi  in  exhxrcdatione  ca  qui- 
dcm  fit  cxprcfla  &  forma  fcruata,non 
tn  probara,nuquid  valcbit  tcnm  ?  Rc- 
fpon  quod  fic,etfica  adhuc  non  fii  jp 
bata,quia in  forma  pccatu non  cft,fcd 
pcrqucrtla  inofficiofi  tcitamcnti  rc- 
fcinditur.itadcdarat  gl.Auch.  vtcum 
de  appd.cog.^.ahud  quoq;,&  d  auth^ 
non  liccc,&  lianc  cocm  cffc  opi.  ccfta- 
tur  Alcx.d.auth.exca.n.2.Ani.Gome, 
d.c.  1  i.nu.i o.  Anc. Cucchus d.  auth, 
nouisfima,rubr.quo  titulo,Iul.  Clar.^. 
tcftamcniu,q  40.  Fran.Mant  dc  c6- 
icdCvlcima.volunt  li.^.cit.n.  n.  j  5«Go 
zad.!  qui  fc  pacris,n.  iio.Ec  itavidcs  ad 
hoc  VI  ccftamcncu  non  infirmetur  no 
fufficcrccam  ingracitudinis  infcrta  cc 
fcd  infupcr  ncctlfc  vt  probctur  abhi- 

4  rcdc.Vndcetiam  patct,qu6d  fi  ambi- 
gatur  an  vcra  vcl  talfa ca  fic ,  pcr  que- 
rclam  quoquc  inofliciofi  agitabitur  iix 
dicium^fufficit  enim  fiho  adintcntic^- 

ncm 
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ncm  fulnl  ftimhncbm,  qircxlarrcrat 
cxhirc3atum  fineiuila,&  veracaura 
contraofficiura  picratis,  &  pctat  aiu- 
dice  vt  tcftamcntii  refcindat.vt  fuccc- 
dcreposfirab  intcftato,&  rucfi  harres 
vcra  cam  cHc  probarit  qnarrclans  fuc- 
CUTtibct,finTninus  tcftamctum  rcfcin 
dctur,&  hic  cft  cafus  in  quo  hodielo- 
cum  habctquercla.itacomuniter  Ccn- 
tiunt  Doc.vttcftatur  Oldcnd  in  Claf. 
j,par.ad.7.rub.qua:nam  hodic. 

j  ICrnota  qd"  fi  filius  cft  in  poffesfione 
bonoru,&  haercs  fcriptusagat  contra 
cu  pcritionc  hfrcditatisjpotcrit  quoq,"» 
pcr  via  cxccptionis  de  cxhacredationc 
Of^onero  &  obtincnr,ficiit  fi  principa. 
litcragcrct.ita  not.gl.l.Papinianus,  Sc 
Hji  tex  ff\  filius,ff.  dc  inof  tcft.  &  fc- 
quuntur  coitcrDoft.  vt  icftatur  Go- 
meir.dC  i'r.n.20.Scias  tri,  qiiod  fiplu- 

6  rcs  cxharrcdationis  caufas  in  filiu  in- 
gratu  patcr  cxprcfrcrir^fitisrri  femper 
critvnam  aliquacxcis  cxhaircdationt 
idonca  ab  hjrcdcprobari  hacaddudis 
alijs  rcccptam  probat  Dat5k.  fnia  Ema. 
Soar.  rcccpt.fcnt.Thefau.vcrb.cxhjrc 
dationis  caufae,nu.2i  f .  &  in  addic.ad 
Gomc.var.rcf.Tora.  i.cap,  i  i.nu.  i  x« 

y  1  Quid  auc  fi  inftrta  quidc  ca  probari 
non  posfit,fed  filio  in  lcgitima  aiio  tic* 
rcHfta  fit,Iicct  non  inftitutionis,num 
quid  fubftincbitur  tcftamcntii?  Rcfp. 
quod  non.  tcx  cft  d.  $.aliud  quoq;  ca. 
piceftq;c6iTopt.vtdicic  Alciat.l.h  fi- 
Knt^y.ampl.tf.dc  Lb.&:  pofthum. 

5  Qnjtroitcyquid  fi  patcrvcl  matcr  dc 
cesdt  cu  tcft6,prartcrito  filio  vcl  cxhae 
rcdato  finc  ca  infcrta,&  tii  harrcdcs  vo 
lunt  probarc  cam  lcgitima,an  admitta 
tur,&  ea  probata  fihus  oxdudafur?  Re 
Aond.Cotroucrfum  cft,A.ng  inauth. 
dc  nuptij$,$-ingratitudinc,teuct  quod 
hoc  cafu  fihus  cxcludatur  a  qucrcla^ ao 
iubdit  Aduocacu  harrcdis  cautum  eftc 
oporicrc  ,  vt  fcmpcr  faciat  probari 
«aufam  lcgicimam  ,lica  non  fic  infcr^ 
A  teftaaicntOjquu  quamuis  tcftamca 


ttim  Ct  nnllil ,  tri  filius  dcbcf  Pc|»cIUab 
intcftaci  fucccsfione.hocdidum  fcqui 
tur,&  rcputat  vnicum  &  non  ahbi  laf. 
d  Auih.non  licct,C.dc  lib.  practcr. 

Contrarium  vcro  tcnct  Arct.d  l.}t> 
^.filius,  nu.8.  &  9.  &  hancclfc  coenni 
Dod.opi.diciilo.a  Garron.Auth.  c» 
tcft6,nu.  40vC.  dcfccund.  nupt  licct 
dubitct,c6cin  rcfcrt  quoq;  Did.  Cou.^ 
fiibditq;contrariam  manifefte  falfam 
in  c.RainutiuSjin  prin.n.7.hac  quoqii 
vci  veriorc  fequitur  Anto.Gomez.  v^'^ 
ria.rcf Tom.  1  .c.  li.nu.  r  i  .& ibt  £ma;> 
Soar.  arquisfimam  »,&  crcbriorem  fibi 
placcrc  dicit ,  magis  c6em  dicit  Fcra.i 
Vafq  dc  fucccf  crcat  $.^o.n.  179.  Crc 
briorcm  &  vcriorcmlaudat  nouisfima 
Fran.Manti.de  conicft.vltim.volunt* 
lib  4.nt.  ii.nu  &  hictcncndaertj 
quia  ccx.cxprcifc  in  d.^.aliud  quoquc^ 
duocxi(;jtad  cxcludcdum  filiua  patris 
harrcdicatc  cam  fcilicec  cxbarredatio* 
nis  nominacim  poni ,  &  probari,crgoi 
non  fufficitcam  probari,nifi  fimul  po 

P  fita  fucrit.  Qiiid  aut  fi  in  tcftamcto  fi- 
lius  fitpractcntuscu  infcrtionc  cau(« 
lcgitirax  ,caq;fucrit  probaia,  nuquid 
cenfebiturcxhatrcdatio  &  fihus  cxclu> 
dctur?  Dixi  infra  q.  49.  vcrf .  fcd  quid. 

10  luxta  prxdida  quarro,  quis  fit  eflfc- 
dtiis ,  vel  vtilitas ,  an  tcftamentum  fit 
Bullum,vcl  rumpatur  pcrqucrcla  inoC 
ficiofi  tcftamcnti  ?  Rcfpond.  Maxi- 
Rius  cft  cftcftus :  Primo  cnim,quaodo 
tcftamcntum  cft  nullum  ,  compctitfi 
lio  iusdiccndi  nullum  infra  ;o  annos 
itacft  communis  opinio  ,vt  tcftatur 
Gomez.d.cap.i  i.num.4.Sin  auicm  fi 
lius  fitcxhxredatus  ,&  tcftamcntum 
valct  querda  infra  5.  annos, tantun\ 
compctit.  hanc  cffc  communcm  Doc. 
fcntentiamafferit  Gomez.d.  loco.Sew 
cnndo  ,filius  prjtcriius  ,  vd  quilibct 
alius  ctiam  inftitutu;  potcft  ab  inccfta 
toharrcdiiatem  adirc,  &  ai;erc  pcti- 
tionc  harcduaiis  contra  qucmlibet 
poflcfiforcm  ,  vt  harrcs  ab  intcftato.it» 

tcnet 
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tcnctglo.l. i.J.fi.fF.fi  tab.tcftam.  nui. 
cxt.&  (ccjuitur  Bar.I.fi.&  communitcr 
Dod.vt  tcftatur  Ant.Gomcz.d.  loco. 

10  Qufrovltcriusjuubquid  tcftamcn- 
tum  mflitis,  in  cjuo  filius  iniuftc  cxha: 
rcdatus  cft.mmpatur pcr cjuTrcIam  la 
(|uam  inofficiofum  ?  Dixifupra  cj.  7. 

1 1  QM.rro  itcm  quid  in  filio  cmanci- 
pato^fi  is  finc  infcrttonc  caufe ,  vcl  cii 
caufa  non  tn  probata  iit  cxhzrcdatus, 
numqtiid  tcftamentii  fubiaccbitque- 
rcla:?Rcfp.  quod  fic ,  in  hoc  in  quoad 
quxrclam  dtfFcrt  Emanciparus  a  fuo , 
quod  cmancipato  qucrcla  non  compc 
tit ,  ni(i  prxuia  bonorum  pofTcsnonc 
gratia  htis  agnofcctidar  et  dc  iurc  no* 
uisfimOfdcqua  dixi  fupra^.bonorura 
po{Fcs(lo.  hanc  dicit  trHc  cocm  Dod:. 
fcnietiam  Oid.Cou.d.c.  Rainutius^in 
prin.nu.6.Ant.Gomc.var.ref.Tom.i. 
c.l  r.n.Z4.&  dicitCuIiel.dcCun.  I.r. 
C.dc  inof.tcft.quod  cx  hoc  fuit  annu- 
Kitus  quidam  proccfTus:  quia  non  fuit 
fcruata  illa  forma  ■  £t  nota  quod  hoc 
cafu  ct  hodic  cft  ncccfTana  illa  bono- 
rum  poflcsfio,  q.iz  dcbct  intcntari  in 
tra  annum,&  poftcaqucrcla  infraqui 
quennium,&  ita  intcHigi  dcbct,  quod 
tradtt  CIar.$.tcftamcncu,q.40.cum  cx 
tcfto  ca  exprcfla  mancat  adhuc  diftcrc 
tia  intcr  cmancipatum  &  fuos  :  Sccus 
vcro  fi  finc  ca:quia  tunc  ct  fado  tcfto 
nulla  cft  m :cr  cos  dilFcrcntia.ita  dcda 
ratBilJ.d.auth  cx  ca,n  i  i.&fcqiiun- 
tur  Do<S.coinmunitcr,ut  tcftatur  An 
ton.Gomcz  var.rcfoI.Tom. i.cap.i  i. 
n .  ^  4.  ita  i  n tclh  gi  dcbct  com  in  u  nis  c6- 
clufio  quod  hodtc  fublata  iit  difFcrcn- 
tia  emancipationis  &  patriz  potcftacis 
itaqj  hodicdc  iurcnouisfiino  li  fit  cx 
hxrcdatus  finccaufj^tcftamcniu  quo 
quc  cft  ipfb  lurc  nullum,  quia  non  cft 
fcruataK)rm.n,  &  compctit  ius  diccndt 
nullum.ita  docct ,  &  dcclarat  Bart.  d. 
auth.cx  ca'jfa,numc.  1 2.  &  fcquuniuf 
Dod.communiicr,  vt  tcftaturGomc, 
4.cap.  I  i.oun].54.vcrf  hodic  umcn. 


Qu.2po  XLIL 

SVMM 
CaujkmgratitHdinis  1  ^^(unt^  nu.t. 
^n  ex  altjs  caufu  non  expreffif  filius  pofiiet 

h<a  edaritnu.  2  }e<^^ 
^n  mater  meretrix  pu(fufiHam  meretricem 

exhsredareyHU,^. 
^ufiliusuelfiUaabftjueconfen/H  patrh  ff>om 

jaUa  uel  nnptias  cekbrans  poffit  exharedari 

num  $.6, 

»An  exbjtredatio  vakat  fith  haceaujaj^uiafi- 

Uut  uoluit,nu.7, 
^n  propter  grauem  iniuriam  pojjit  exh^credd 

ri,num.S. 

Quidfifilm  egitpcsniteidiamjanpojiit  exhd 

redari,nu.<f, 
exhxredatio  proptcr  pfnitentiam  reuoce 

tnr,nu.  I  o. 
Qu-d  ft  Lum patrt  redierit  ingratiam^mt.  i  r» 
Q^d  ft  pater  fiuumex  hsn  datum  emanctpa  ^ 

iet  poiiea.mt,\%.r 
^n  furiofus poffit  exhigredari,  mt.  ij, 
Qwd  in  poflhttmo,nu.  1 4. 

I  /^Varro  iuxta  prardifta.quf  fintcati 
^^-^(ac  ingratitudinis,(rx  quibus  filius 
apatrc  iuftccxhacrcdari  posfit  ?Refp. 
quod  14.  dinumcrantur  in  ^.caufjs, 
Auth  vt  cum  dc  appcl.  cognof  &  ibi  ^ 
coitcr Doc.ut dicitGomcr,d.c.  ii.ci. 
1 4.&pu!chrchas  cau(as  cxplicat  Moa* 
Par.in  confuct.Parif  tit.  i  .$.^0.  q.  jy. 
Didac.Couar  d.c.RainutiuSjtn  princ. 

1  Scd  quafrOjnijquid  patcr  cxalijscau- 
fis  non  crxprcslis  in  di(5l.conftitutiont 
busposfit  filioscxharrcdarc?Rcfp  C6 
munts  &  rcccptior  cft  fnia  ,quod  filij 
non  tantuppcaufas  ingratitudinis  in 
H.  cxpreflas,fcd  ctia  ppalias  cxprcflas 
niaiores,vel  vrgcntiorcs  cxhacrcdari 
posfint.ita  tcnct  Ang  l.lcxCorndia,ff« 
dciniur.hancdicit  clFcCocm  opi.DitL 
Cou.d.c.Rainut  Jn  prin  jiu.  1  o.Qu^ini 

3  mo  non  tantu  propccT  grauiorcs ,  fcd 
ct  fimilcs  caufjs. ica  tcnct  Gulid.d« 
Cun.d.auth.non  iicct ,  &  cft  cois  opi. 
vt  tcftatur  ibilaCcol.j^Cur.num.zi^i 

Fran. 
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Fran.Rip.l.fi.q.41  .C  dcreuocanJ.do 
nat.Arius  Pind.Rtibr.par.i.  nii.  »7. 
C>dc  bon.matr.Did.  Cou.d.c.  Rainu- 
auttasyin  prin.nu.xd.Ema.aCofta  di 
ligcntisftme  ca  defcndcns  d.$.  &  quid 
11  tantu^par.j.n.  i  y^.Ant.Gomc.d.c. 
2  i.n.i  i.Ema.Suarc2add.nu. 1 7.&  in 
rcccp.fcnicnt.Thc(ai>.verb.exhatrcda- 
tio.n.25>5»&  ab  hac  Gila  non  eflcrcce 
dcndu  in  iudicando  &  confuicndo  di- 
cit  Alcx.duiuth.non  Iicet^VigI.§.  ma- 
ter vel ouuSjn. S.de cxhzred Jib.$.  igi- 
tur^n.d.de inHit.hbcr  Jul.CIar.q.  4  r . 
d,$.tcftiu.nouisrimc  Vjfq.  dc  fuccc^ 
progrcf  1 7.dc  fubfti.cxcmplari,  nu. 
.1 01 .  Au<ftor  Art  Notariat.Tom.i.capw 
4.dc  cxharr.  Hb.  Scd  (]uxro  ^  fcis  quod 

4  patcrposfit  filia  pjp  mcrctriciu  cxhj rc 
darc^etil  ip£cpatcr  ftt  raanifcilus  mc<> 
rctricator^nuc^uid  idc  (it  in  matrc,  an 
ipfaquoq^j  ft  mcrctrix  iit^posfit  filii 
fncrctriccm  exhxrcdarc  ?  Rcfp.  quod 
non.itatcnct  Bar. l.inarcnara^nur^» 
C.dcinof.tcli.&  fcquuntur  »)c.  coi- 
tcr^vt  tcdatur  Did.Cou.d.c.Rainut.iil 
prin.n- 1  ^.Vafq.dcfucccf.f ccau  $.90. 
nu.  I  72.  Ratiodiuerfitatiseriintcr  pa 
trcm  &  matrcm>^quta  maior  cailiras  rc 
quiritur  in  fi^^minis  quam  in  maribus. 

5  Scd  quid  in  filio  vcl  fiUa^nunqujd  abf 
■qucconfcnfu  pat  ris,  ipan&ha  yc\  nu- 
ptias  «ontrahcns  poslic  ,  exha^redkri? 
Rcfp.Controucrfum  cft,fcd  magis  ob 
tinuit  inia,a^iiHuiantitt  nvn  polFc.ita 
tcnct  Hoftirnf  c.ldt  dcfpoiif.  impuU. 
&  ibi  dicit  catn  cflc  cocm  Abb.&  Fcll.. 
Du.s^.hanc  quoqvdicii  cocm  Dcc.  c. 
Ecddia  ,n.5  9  .cxi .  d  e  con  fttt.  I  of. -aii  ih- . 
ifcdfi  poftjColir.C.  dc.tnot'.  u:i\.  Abb.. 
:conf.  1 2.hb.  i.Dui.Coii.£pitt:ib.4.dc 

€  .crct.par.2.c.j.$.8.i».^.Qiijf  conduiio. 
quidcm  proccdit  finedubio  (ccundu. 
ocsqi)  fiha  nupdtdigno.  Scdquidiii 
patcr  voluic  ca  condigoo  ,  &  honcfto< 
in  matrimonm  tradac.ipfa  vcxo  nubat 
.turpi  vd  tndigno  antc  i^.ztatisannii,, 
taumquid  foicut  exiixrcdari  ?.  Rc(g.. 


Controucrfum  cft.fcd  cois  cft  opr.  fi- 
liam  tucquoq;  cxhacrcdari  non  poirc.> 
ita  voUiic  lo.  And.c.  acccdcns,  ext.  dc 
procur.&  hancopi.dicit  coitcrtencrt 
Dcc.l.nuptias,n.i4.fF.dcrcg  iur.Did. 
Cou.Epit.^.lib.decrct.par.i.c.  $.8- 
n.;  .iuqiob  Hbcrtatc  qua;  in  coniu^alt 
confctiiii  rcquiritur,  cgo  tn  contraria. 
fcntcntiam  dciure  vcriorcm  exiftimo. 

7  Quatro  ite,ii  cxhatrcdaxio  iiat,quia  fi. 
liusYoluit,  nuquidhxc  ca  cxhxrcdadt 
iit  futficicn5?Rcfp.glo.fi.l,ft  qu,$.  gc- 
ncrahtcr,C.dc  inof.  tcft.tcnct  quod  lic 
quamfequitur  Rar.<5(  eft  magiscoitcr 
rcccptaopinio,vt  tcftatur  Rod.Suarcz 
d.l.  quoniam  in  prioribus  ,  Ampliat. 
io»nu. j i.Ant. Gomcz.d.  cap.  ii.nu». 
14.  iicctdicat  quod  fcmpcr  dura  ftbt 
vifafuithfc  icntcntia.fcdab  eanonci 
cit  rcccdcndu  ixidicando  &  ccMifulcdov 

8  Qnid  fi  Hbcri  graucm  atroccnt 
tniuriatn  parcutibux.ingcifctint>nun» 
quidpotcrinf  exhacrcdari?  Rcfp.qtiodi 
ncuex,fxau{asautcm,pmh.  vv  cumdc-  i 
appd.cognof.hanc  dtcitcflc  commu» 
ncm  DoilJt./ententiain  Cur.iun.confit 
ir^S.nuwi  .ViHal.com.opin.trac.ht.Li 
Bumer.6.Clariis  ^^,41  .verf  fcd  an  pro^ 
prcr. 

9  Scd  quatra.qtiid  fi  filiuscommifiifctt 
ingrautudilicm,&  fiiiusegcrit  p^nitc 
tiarai  ilhus  criminis^numquid  nihilo- 
tninu^patcr  poterit  filium  pjp  illacanii 
exha:rcdarc?  Rcfp.quod  non.iutcncc 
Abb.cquinu  v;J]is.  cxt.  dc  iurdur.  fid; 
ti\  cois  opi  vtaircritCatel.  Cottaii». 
Memof.didaoiu.'  fiUusCimil.Did.Co- 
uarid.c.  RLainutius,  in  prin.nu.  I  i:!. 

IQ  Scd  dubia  vidttur  hxccois  fnia.,  a 
c^ia  plcriquc  ci  rcccilciunt ,  quoruna 
opiiitoncm  confiri.iat  quod  tradituril' 
hm  pcx:nitcntia.criminis  tantuminfo> 
to  anima:  opcrari  ddidi  rcmisfioncm^ 
Qon  aiu  toUccc  iniuriam  patrL  illatam. 
eiufve  fatisfadione  in  cxieriori  iudi- 
cio^vtcft  gl.coitcrrcccptac.  dc  his  dc. 
accuCccftcCou.d.c.i  .n.  1 8.Scd  xco^ 

muni^ 
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mnnij  qusparc\Hior  cft,non  crit  rcccdc 
clum,pra:rcrtim  quanck)  caufa  ingrjiii- 
tudinis  non  conccrnic  dircdc  pcrfo- 
na  patris  ,  \i  tflmcrctiiciu  &  limiHa, 

1  Quid  autcm  ,  li  cum  pairc  rcdicrit 
141  gratiam  ,  &  ci  tucrit  rcconciliatus  : 
Nujiquid  vidcatur  rcmifla  caufa  ingra 
titudinis,  proptcr  qua  tuit  tilius  cxhx- 
rcdaius,confcc|ucntcr  fublata  cxharrc- 
Jaiio  ?  Rcfp.  Valdccontroucrfufn  cft, 
Scd  c6i.<i  &  rcccptisfima  cft  Crntcntia, 
quod  pcr  lakm  r<!ConciUacionc  cxKjb- 
rcdatiovirdcturadcmpta ,  quam  tcnct 
Bar.l.j.$.fi  ft.dcadimcn.lega.&camcf 
fc  rcccptisfimam  faiciur  Vafq.d.^.50, 
nu.  I  .  fcq.  Qu,ia  rcmilTa  ingraiitu 
dinis  cau(a  pcr  rcconciliationcm,  ipfa 
exh^redatio  rcnvanctiniufta  &  fincca, 
confcqucntcr  potcrit  filius  tcftra  pcr 
qucrclam  impugnarc,  &  licct  hxc  opi- 
nio  non  tranfcat  fmc  dubio ,  tamcn  in 
jwradica  tcncnda  cft ,  maxime  quando 
patcr  cxprcfse  filio  rcmifit  iniuriam. 

aii>Qua:i"0  itcm  ,  fi  patcr  cxhxrcdaflct 
filium,poft<racum  cmancipauit,  &  rur 
fus  adopiauit,  Nunquid  pcr  ilhmado 
pfionc  vidcatur  iniuria  cxhau-cdatio- 
nis  rcmififlc?  Rcfp.qucid  non.ita  tcnct 
Bal.l.filio  qucm,ft.delibc.&  pofthu.fic 
cp  neminem  inucnitcontradiccnicdi-  v 
cit  Vafqu.dcfucccf.crcat.$.jo.nu.ip5 
cocm  dicit  idc  Vofq.dc  controu.illuft. 
c.iod.nu.a^.Scdduracft  harc  fcntcn- 
tia,&:  non  tranfit  linc  fcrupulo . 

3-  PrxtcrcaquxrOj  an  filius  furiofus 
poslic  cxharrcdari  ex  caufa  ingratitudi 
nis  antcfurorcmcommifla:  ?  Rcfpon« 
Controucrfacft  ha:c  quxftio  ;  funi.n. 

?ui  opinantur,fiIium  proptcr  turoris» 
ijpcrutntum  cxhxrcdari  iionpoflc, 
quali  pcr  FiirorcBipurgctur  ingratitu 
diiiis  caii fa  .  ita  poft  alios  tcnct  laf.  & 
.coem  dicit  in  1.  paircturioib,  nu.^z, 
fi.de  his  qui  funt  fui ,  vd  alicni  iuris. 

Contrjriaro  vcro  partc,  <j>  furiofiw 
cx  iufta  cauia  ingr.nitudiiii$  commifl^ 
•anic  furorcmposht<:xbjfrcdarijCCQec 


Bar.Lex  fad^o,  &  hanc  elTc  cocm  r^ 
ccptam  Do6l.  opinioneatttjftatur  idc 
lafLcx  fa<So,nu.2S.&  fcq.  ff.  dcvnlg. 
Francif.Rip.i.fin.nu.ia^.C.dc  rcuoc, 
dona.vcram  &  reccptwn  coiicrnuncu 
pat  Fcrnan.Vafq.dc  fucccf  crc.-.c.$.ju 
nu.2  56.&f.i7.nu.i  i  dcfucccf  pro 
grcf  vbi  tamcn  concordat  hascontra- 
riasfcntcntias,Ttafllnnatina ha:c  pro- 
ccdat,qnandodired6  pati"cm  ofl^endit 
Aiiiaproptcr  in^raiitudincm.Contca 
■ria  negatina ,  qi^  proptcr  turpitudinc 
fua  cxha:rcdatur,qiia:  fcntcntia  ^quior 
cft,  Cla.d.q.4T,intcIligit  cocm.vi  pro 
cedat.fi  fiiriofus  cxhcrcdctur  in  fui  vcl 
ncpotum  commodum  &vtilitaicra. 
14  Qiiscro,nunqnid  pofthumus  posfit 
«xh^rcdari  ?  Rcfp.  hodicdeiurcAo 
thciicorum  ctia  ^d  primordialcra  vali- 
ditaiccxharrcdari  noo  posfic.  ita  tcnct 
Bar.I.fi  quisin  fuo,$.Icgis,  C.dcinoff. 
«cftaro.hanc  c<Tc  coom  Doi^. fcntcn- 
tiam  tcftatur  Fulgof.  ibi,  Alcia.  parad. 
lib.:^.c.  lo.licct  ipfc  aliter  fentiat ,  Mi- 
fing  $.pofthumi,iiu.7..inftit.  dcc^har- 
rcd.bbcr.Fcrnan.Vafq.de  faccef  crca. 
.^.2o.nu.i9i.Quiacxha:rcJQtio  hodic 
line  ca  iqratitudinis  ficri  nccjuit,  &  po 
fthumus  nullam  ingratitudincm  com- 
«littcrcpotcft. 

Idcmcft  in  inftnte,  quia  is  quoque 
niillam  cnufam  ingratitndiniacommit 
tcrc  ncqiiit .  ita  icncnt  omncs  glof.  & 
DoA.d.locis.vt  tcftatur  Vafqu.ibi  nu. 
1 9 1 .  &  de  contro. iduftr.c  1 6.  nu.  i 

Aducrtequoq;iuxta  pdida,  c^quib. 
<rxcaufis  filiu»  cxharredari ,  ex  ijfdcm 
■quoquc  alimenta  ei  dcncgari  polTunt. 
4ta  tenc^iclo.  c.  cum  habcrctdi:cx5,qui 
<luxit  in  matrim.quam  communitcr  cc 
<cptam  cflc  icftatnr  Dida.  Couar.  lib. 
4.dccre.par.2.c.8.$.6.nu.i4.  Ant.Go 
rocz.Tom.  1  .c.r  i.  nn.i 
*  Ex  quoinfcit,fili^crrati,v<I  pcccatii 
corpus  dcbcn  nihilominus  dote  &  ali- 
jncta.iiacft  cojs  opi .  vt  tcftatur  Vafq. 
.^.f  ;ft0.nu45p.&  uq^  dixi  nlibj  §.dos 

Scias 
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Sclas  ct,  Q»exharrcdatio  fit  rcgulari- 
ter  mala  mctc,&  co  propolitOjVt  filius 
apatrishacrcditatcoind  cxcludatur,c- 
iusquc  ingratitudopuniatur,  niii  aliud 
cuidcntcrapparcat.itatcnctB.il.l.libcr 
ti,libcrta:quc,nu.  t  .C.dcopcr.  Iibcr  & 
in  dubio  maia  mctcfada  prarfumitur, 
ctfifilio  cxharrcdato  lccaiu  rclidufit. 
ila  tcnct  Bal.d.I.  i  .&  cft  cois  opi.vt  tc- 
ftatur  Fcrnan.Vafq.de  fucc  progrcf.^. 
I^.nu.i^  2.&  fcqu  qcg.d  dixcrii  Barr. 
ibidcm  &  hoc  cafu  rcquiruntur  cau- 
fx,  dc  quibus  fupra.  Si  m  cxhxrcdatio 
fada  hicrii  bona  mcntc  in  viihtatc  cx- 
harredati,licct  linciuftaca,  non  nocct 
tcfto.ita  tcnct  Bart.l.cum  cx  fiiio^fF.dc 
vulg.&  hac  dicit  cHc  magis  cocm  Doc. 
fniam  laCl.filijs  matrc,C.dcinofT  tcft. 
Rodcr  Suar.d.l.i^min  priorib.  limit.r. 
nu.4.&  5.  Cdcinoffi.tcft.Vafq.pr«f. 
lib.  I  .dc  fucc.progr.nu.  i  $. 

Qjupo  XLIII. 

*Ar.fl'ius  mffitutus  in  rmnus  qualegitima  pof- 

fil  a^ere  querda^nu.  2 . 
Qutdft  integra  Ifgitmia  reli£la  fit,fed  cum  gra 

uanme^nu. : . 

'  I")^^""]  cft,qucrcbm  compctcrc fi- 
^-^lijs,cjnimmcrii6  cxhjrcdati  fiinr, 
qro,  an  filius  inftitutus  in  minus  q  lc- 
gitima pofsir  agcre ciuerclarRcfp.cj?  dc 
iurcantiquo  potuit  c|ucrclam  intctarc, 
quia  in  alio  ccfcbaiur  cxhxrcdatus,fcd 
hodic  habct  tm  fupplcmcnti  pctitionc. 

tcx.d.I.oimodo,C.dcinoff.tcft.cftquc 
cois  opi.vt  dixi  §  lcgitima,  q.j  z.cocm 
dicii  Fcrna.Vafq.dccontrou.illuftr.c. 
lod.nu.^o.&adhocvt  compctat  quc- 
rcla  rcquiritur ,  vt  nihilpcnitus  lit.in- 
ftit.rcli<:tumiit. 

2  Qiiid  autcm  fi  filius,  cuicft  rchda 
quidcm'cgitima,  incagrauatus  cft, 
an  qucrda  potcrit  agcrc  ?  Rcfpond. 
quod  oUm  potcrat  rumpcre,  fcdhodic 
omnc  grauamcn  rcijcitur,  vt  dixid,  §, 
lcgiuina,q.ji>. 


Qtuflio  XLIIIL 

^npater  mi  es  teneaturfim  txh£redare,n\ 
Quid  m  matre  teflante^nu.  2 . 
Traterttio  an  habeaiur  pro  tacita  exh^reda" 
tionCynu.^. 

1  F)^<^unicftdcfiliopcrpatrccxhfre 
'  '•-^dato.quxroquid  in  patrc  militc? 

Rcfp.quod is  ctiam  fi  nolit  Iibcros  har- 
rcdcs  inftituirc,tcnciurillos  cxprc{s8 
cxharrcdarc  quoad  hoc ,  vt  ttftamctum 
valcat ,  nifi  quod  prxtcritiomilitiscu 
caufi  tacitam  cxhzrcdationcm  inducic 
vtdixi  fupraq  7. 

2  Quid  fi  a  matrc  fncrir  cxhTredatos  ? 
Rcfp.c^olim  tcftrn,  inquo  filius  a  ma- 
trccxhxrcdatus,  valcbat,  &  copctt  bac 
qucrcla,  mo  filius  cflct  lcgitimus  &  na 
turalis,m6  naturalis  tin,vcl  fpuriusqui 
ab  itcftato  potcrat  ci  fucccdcre.tex.  cft 
l.fi  rufpcfta.ft'  dc  inofKtcft.&  ibi  tcnct 
gl.&  toitcr  Doa.vt  tcftatur  Gom.d.c. 
1 1  .nu. ; ;  Hodic  vcro  dc  lurc  nouo,  fi 
filius  cft  cxharrcdatus  a  matrc,vcl  linca 
marcrna  finc  ca,nullu  cft  tcnrii,  fin  auc 
ca  fucrit  cxprcfla,valct,nibiacct  tfi  que 
rclar  .tcx.cft  d.c.aliud  quoq;,cftqj  cois 
opin.vt  icftatur  Fcrnan.Vafq  d.§.io, 
num.j4.Clar.q.47.d.^.  icflamcntum, 
Gomczd.c.  II  nu.^f. 

3  Nota  tii/^olimpraftcritiomatrisin 
diftindc  laciia  cxhxrcdationcinducc- 
bat.Scd  illud  hodiccorrcducft,&  prr 
tcritio  matris,ita  dcmu  pro  cxhxrcda- 
tionc habciur,  fi  fit infcrta ca,  non aut 
fi  fimplicitcr  facta,vt  dixi  fupra  q.  jd. 

Qu^Iiio  XLV. 

^nfilitts  faciens  teflamentum  teneatitr  pxren 
tes  inflitutre  aut  exhAredane  ,  difiiriguitur 

C>uidfi de  bonis caflrenfihus tefittur, 
Ex  quibus  caufis  parentes  exh^Qcdartpoffmt; 
mtf.4.  ] 

L 1  Quarro 
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*  Vxroqiiid  ccontra,nuinquid,  (1 
^^-^  filius  tcftni  condat,  ad  hoc,  vttc- 
flanicntum  valcat ,  necciTc  fit  parcntcs 
aut  inftitucrcvcl  cxhxrcdarc?  Rcrpon, 
Autloqiiimiir  dcpatrc,  &  afccdcniib. 
cxlincapatcrna^  &  ticnc  fi  patcr  litcx- 
harrcdatus  ca  cxprc(ra,tcftni  cft  ipfo  iii 
rc  ntilliim,  &  datur  ius  diccdi  nullum, 
ccfl4tquc(^ucrcta  Si  vcrocum  ca,iufla 
coinpccit  iibi  c}ucrcla,nifi  infcrta  caufa 
in  tcfto  probctur  pcr  h^rcdcs  (cripios. 
ita  tcnct  Bjr.l.iilio prxierito^nu. tiM, 
dc  iniufV.  rupt.  &  hanc  dicit  cflc  cocm 
opin.Do(^  Anton.  Gomcz.variar.  rc- 
fol.  tom.i.cap  I  r.numc. {6.FcrnanJ. 
Vafq.dcfucccfcrcat  ^.zo.nu.z^.  vcrf. 
quidcm  patre. 
2  Et  ha:c  conclufio  proccditct  fi  filius 
tcftatur  dc  bonis  caftrcnlibus  vd  cjua- 
fijnainquc  liodic  ct  tcftm  fubiacct  quc 
rclor.ita  tcnct  gl  l.(cftamcnta,C.dc  iii- 
orH.tcftam.^  ibi  fcquitur  Uur.  cftquc 
communis  &  vcra  f(.ntc(ia  ,vt  tcftatur 
Ant.Gomcz.d.c.  i  r.nu.  jo.  Fcrnand. 
Vafqu.dc  fucc.crcat  §.2^.m\.^^  Curt, 
iun.nu...^9.Auth.cx  cau^a  C.dclib.pr^ 
tcr.Clar.qo.  ^^.atqucita communitcr 
rcccptum  tcftatur  Ani.Cucchus  d.au- 
thcn.nouifsima^rubr.parcnium  lcgiti- 
maan  fitau&a^nu.^. 
J  Aut  vcroloquimur  dcmatrc  &:  cius 
afccndentibus,  &:  fi  crat  cxhxrcdata  (i- 
necaufa  vd  cum  caufa,  hal>cbat  olim 
ucrclam  inofiicioli.ira  tcnct  ^l.l.cum 
lium.C.dc  inofiic.tcftam.'  &:  (cquitur 
Bar.  &  coitcr  Dod.  vtallcrirGanuz. 
d.loco,nu.  j  6  Hodic  vcro  fi  cxhzrcda 
tafit  iinccaiifajdicit  icftm  nullum,  (i 
▼cro  cum  cauft,  compccii  qucrcla  .  ira 
cft  tcx.d.^  ahud,  &  tcnctcommunitcr 
Dodo  VI  tcilatur  Goincz.d.c.  i  i.nu. 
^d.Fernan.Varq.d.^,io.nu4n.Z4.vctf. 
^uod  ii  matcr. 
4  Porro  parcnics  tantum  proptcr  o6lo 
4Pgratuudinis  caufas  poiilint  cxharre- 
dari^dc  qutbus  in  d  au(h  vtcumdcap 
pcl.cugnof^.hzc  q  adcm. 


Qii^Jl/o  XLVL 

^n  fratfrexhttrecUtus  dfratre  pojjit  querelit 
itflituere^nH.  t .deilaratur nu.i. 
cauia  hoc  cafu  fit  txpermienda^riu.j, 

u4n  in  tosuin  rejcl/ida^ur^riu.^. 

^n  fratcr  ex  vno  Lite/e pojjii  querela  agerCy 
nnm.^. 

Q^id  in  alif  s  coUateralibtts/iu.  6, 
Q^it  d:catur  lurp  s per/ona.nu.y, 
^nmcrctrix  velcomubina  dicaturturptsper 
lona^vt  eainflituta  lompetat qucreUtnu.S» 
Qj^d  in  naturali  jtu  Bajlardo^u,$» 

I  Vxro  pr^tcrca^an  fratcr  cxhgrccfa 
V^tus  in  tcfto  fratris  habcat  qucrcla 
inofhcioli  tcfti  ?  Rcip.cj»  non,  licet  .n. 
ab  intcftato  fratri  fucccdat:  tamcn  con 
tra  tcnm  non  admittitur^quu  fratcr  ti<« 
bcrc  extranciiminftitucrc&:  fratrc  cx- 
horrcdarc  vcl  pra:tcrirc  potcft  iinc cau- 
fa. tcx.t. I  per  lot  tit.C.dcinoff.tcft. 
&  ibi  icncnt  coitcr  Dod.vt  no.  Anto. 
Gomcz.d.c.  1 1  .num.5  /.cum  pluribus 
allcg.Soarcz  vcrb.fratcr^nu.^  1 6. 

t  Q\i^6d  in  intclliqe,  qn  fratcr  inftituit 
honcftam  pcrf.>nam,f*.cus  fi  turpi  pcr- 
fonainftituta  Iratrcm  cxha^rcdaifct^na 
quctunc  potcft  cxharrcdatus  rumpcrc 
tcftin  pcr  qucrcla  inofticiofi  tcfti.  tcxt, 
l.fratris,C.dcinotfi.tcftam.&  ibi  tcnct 
gl.&  coitcrDoc.vt  tcftaiurComcz.  d. 
c.  i  i.nu.j7.  Dummodo  tn  fratcr  non 
cominifcrit  aducrfus  tcftatorc  ahqua 
causa  ingratitudinis^dcquibus  in^.in- 
gratitudinc^auth.vt  cu  dc .ipp.cog.Na- 
quc  li  fucritingratus,  non  potcnt  agc- 
rcqucrcla^ct  turpi  pcrfona  inftituta.ita 
tcnet  gl.d.^.ingratitudinem,  &.  fcquu- 
tur  Dod.vt  coitcr  tcftatur  Gomcz.  d. 

3  c.  1 1 .nu.jy. An authoccafu rcquiral, 
vttalis  ca  exprciralitin  tcfto,  dubium 
cft,  quibufdam  cxiftimantibus  id  non 
rcquiri,  fcd  fufficere  quod  poftca  pro- 
bcturpcrturpein  perfonam  harrcdcm 
iaiUiuum.iu  yoluit  Iiik>1.1.  fiho  prxce 

lito^ 
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rlto,fF.(!ciniuft.&plcnquc5Jij,<jain- 
fcrtio  caufar  pi  o  forma  rccjuiritur  fahc 
in  fili js  &  p.ircniibus.Scd  contrarium, 
cj»im6  caufx  infcrtio  ncccrtaria  fit ,  8c 
ca  cxha?rcdaiior;is  non  cxprcflijtcftm 
ipfo  iurc  nulium  fit,dicit  cflc  dc  mcntc 
Doc.coitcrFcrnan.Vafci  dc  fucc.crca. 
^.lo.nu.i^.vcrf  cjuid  in  frairc. 
^  Scdquxro,  numcjuid  hoccafu  tcfliii 
Hcbcat  rcfcindi  in  toium  turpi  pcrfona 
inftituta,anvcr6  propartctm.hoc  cft 
vfcjuc  ad  lcgitimam  ,dc  cjua  fupra  §.lcgi 
tima,ci.6  &  lo.Rcfp  (j>fi  fratri CNharrc 
dato  niiiil  in  tel\6  rcliduin  fit,  conuc- 
niuntomncs  intotum  rcfciridi  icftm 
pcr  c^ucrclam.ita  tcnct  Bal.d.l  fratrcs, 
&  hanc  dicit  cflc  cotm  opin.ibi  laf.nu. 
I  6.  Sin  autcm  fratcr  in  Itgitima  vcl  in 
alicjuo  inftitutus  cft  minus  lcgitima  , 
diflcntiuntintcrprcrcs.  QuiJam  cnim 
cxiflimant  fratrcm  dcbcrc  contcnium 
cflt-  fualcgitimj,  vc!  fi  minus  rclidum 
rii,fupplcincntum  pctcrc .  ira voluit  gl. 
I.omniuiodo,C.dc  inoffi.tcft.hanc  di- 
cit  t-flc  cocm  D06I0  fniam  poft  laf.ibi, 
&  in  l.fratrcs,cod  lit.Apoft.ad  Rodcr. 
Suarczl.  cra  inorionbus ,  in  cuidcnt. 
tit.fi.nu.i  i.  &lcq.  cum  pluribu^allcg» 
fupra^.lcgittma.q.^ 5.Curt.d.l. I.  nu. 
(5.C.dc inoffi  tcftam. 

Conirarium  vcr6,rj>  in  totum  rupc- 
rc  pofsit  tcftamcntum  ,  cjuamuis  alit^A 
fibi  rcli(flum  cffct  minus  lcgitima  ,  tc- 
nctGulicl  dcCun.d.l.fratres  .  &  lianc 
dicil  cflc  cocm  Dod.opin.Cagn.l.  i  .n. 
lo.C  dcinoff.tcft.Gomcz  c. i  i.num. 
j7.Dcc.conf.S5o.nu.i;.Clar.qui  cam 
fecjui  vcWc  fc  dicit  iudicando  &  confu- 
lcdo,ipfc  tn  Cagn.  cocm  proccdcrecxi 
ftimat ,  <jn  minus  lcgitinu  rcliftu  tuit, 
fccus  fi  intogra  lcgitima  fit  rtlifla ,  rj» 
plcric^uc  volucrunt,  alias  vana  cflct  di- 
{pofitto,<iua  cauctur  fratrcm  hoctantu 
cafu  turpi  pcrfona  inftituta  tcncri  fra- 
'trem  inftitucrc  ,  fi  nihilominus  poffct 
lotum  tcftamcntu  impugnarc,&:  Curt. 
J.  1  .C.dc  inolt.tcfta.dicit  cju6d  vcc^ytt^ 


tusnoluit  confulcrcprohaccoi ,  Ego 
contrariam  gl.  fniam  iongc  vcriore  pu 
to,licct.n.ifti  omncs  priorcm  fniam  fc 
(jucntcs  fundant  fe  in  co,c|»  (^ucrcla  dc 
tur  fratribus  in  odiu  inftituti,fiii js  vc- 
ro  in  odiu  patris  cxhxrcdantis,  hoc  tn 
nulla  lcgc  fcriptu  rcpcritur.Imo  tcx.in 
d.l.oimodo,  gcncralitcr  loquitur  no  ta 
tumdcfilijs,fcdalijs  quoq;|>fonis,c^ui 
buslcgitimadcbctur,  vri  cu  habcamu.* 
cafum  lcE;is  cxprcflum,  non  cxpcdit  fu 
pcrhoc  «^ifputarCjVtaitSuarczd.l  cjra, 
in  cuidcnt.nu.  1  i .vcrf  contrariam, hac 
quoq;  vcriorc  crcdit  &  fequitur  Anto. 
Cucchus  d  auih  nouifsima,  rub.fi.nu. 
8.&  pricrcm  fniam  f.ilfam  &  frcqucn- 
tius  improbatam  dicii  Ema.  Soar  add. 
adComcz  c.ii.iom.i  nu.iS.acfubdit 
ctlul.Clar.  non  admodum  fundatc  c6 
trarium  aflcrcrccum  non  tituloinftit. 
fcd  alio  lcgiiima  rclidacft,cj»  probabi- 
lius  cft  rclifti  titulum  nullam  diffcfcn- 
tiam  tunc  fa(5lurum,  &  ab  hac  fcntetia 
non  cft  iudicando  rcccdcndum. 
^  Quacroct,anprxdidaconclufio,<j> 
fratri  turpi  pcrfona  inftitutacompctac 
qucrtla,  habcat  locu  in  fratrc  cx  vno  la 
tcrctantum?Rcfp.fplic.  dummodofit 
confanguincuscx  partcpatris,  fccus  Ci 
vtcrinus  fitcxpartcmatris.tex.  cft  d  L 
fratrc$,&  ibi  tcncnt  coiccr  Dod.vttc- 
ftatur  Gomcz.d.c.u.nu. 5  ^.vcrf  quod 
primointclligc. 

6  Quid  aut  in  alijs  confanguincis  cx  li 
nca collatcf ali  vltra fratrcm ,  numquid 
potcrint  contra  tcftamcntum  agcrc,& 
illud  rumpcrcpcr  qucrclam  inotficioli 
tcfti?  Rcfp.cj»  non.ita  tenet  glo.d.l.fra- 
tris,&fcquuur  Bar.ibi,&  plcriquc  aiij 
c6itcr,vt  tcftatur  idcm  Gomcz.ibi,vtT 
fic.quod  tamcn  iniclligc. 

7  luxta  prardida  vidtndum  qux  fit 
turpis  pcrfona  in  hac  matcria,  &  fcias 
quod  turpis  dicitur,prim6  iiifamis,  in 
famia  iuris ,  quahs  cft  condcmnaius  p 
.fcntcntia  cx  aliquo  delido  publico,  vcl 
priuaio  in  tribus  dclicits,fciljctt  fucii, 

Ll   a  vi 
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vi  boiioru  raptorUjiniiiriaru,vcI  cx  co« 
tradu  pro  rocio,dcpofiti,tuicla:,fa:nc- 
rator  &  vfurarius,&  ali  j  dc  iurc  rcpu 
taturinfamcs,  itcminfmnesinfamiafa 
€l\  dnr  turpcs  in  materia  nortra,  &  ii 
inftituantur,fratri  datur  cjucrcla,  vt  cx 
coircfcrtComcz.  tom.i.c.i  i.  nu.58. 

8  Infcrturcx  hoc,fi  qui$mcrctricc,vcl 
concubina  fua  inftituat,  fratrcm  poffc 
rumpcrctcftamcntum  pcr  qucrcla.  ita 
tcnct  Ang.I.i.in  fi.C.dcinoffi.tcftam. 
&  I.fratris,  cod.tituJ.  dicit  ficdc  fado 
obtinuiffe. 

$  Scd  qro,  an  naturalis  fcu  baftardus  di 
catur ^fona  infamis,  ita  co  inftituto 
locu  habeat  quarcla?  Rc/p.  A20  i  fum. 
C.cx  qnib.cau.infa.irrog.  tenct  fj>  fic, 
laf.vcro  d.l.fratris,&  in  conf.  7  i.lib.i. 
admittit  hoc  in  filio faccrdoiis,  innucs 
aliud  cffcinalio  fimplicitcrnaturali  & 
baftardo.&:  ita  cft  cois  opi.  vt  tcftatur 
Cur.fcn.rcp.l.admonedi,ff.dciurciur. 
Cagn.d.l.  1  .nu.i^.C.de  inofn.tcft, 

QiujHo  XLVIL 

SV  MMU\l^. 

filtjst^lparemibus  exclufts  fequentesin 
gradu  admatantur  ad  ifuerelam  per  edi£lum 
fuccefjoriurnynu.  i  .declaratur  nu.  2 . 
Quid  ffiiius  iuramento  renunciauit.nu.^ . 

I  Vatro  przterca,fi  filij  vcl  parentcs 
V^fint  cxclufi  ab  inofficiofi  qucrcla, 
an  fcqucntes  ingradu  per  cdidum  fuc 
ccftbriuadmittantur?  Rcfp.  Difficilli- 
mus  &  difputabilis  eft  articulus,negati 
uam  fniam  ,<j>.f.cxcIufo  filio  ncpos  cx 
propria  pcrfona  non  pofsit  qucrclarc 
tcftraaui,tcnctgl.I.fi  quis  pofthum.  §, 
I.vcrb.fucrit,ft.dclib.&pofth.  Sed  c6 
traria  affirniatiua  tenct  A20  in  fum.C. 
dcinofli.tcft.&  cadici;  c(fc  cocm  Alc. 
l.fi  quis  pofth.^,  li  filiu,nu.  y.  ff.  dc 
Iib.&  pofth.Iaf.l.iniuis,nu.  51.  eo.tit. 
Go2.d.l.quifcpatris,n.jo4.Curt.iun. 
xub.C.dc  fucccdiii.nu.ii.ibi  laiinu.  J  • 


Dcc.nu.(>.A!ciat.ibid.Sapia.d.rubr.  & 
Cor.ibi  dicit  ab  oibus  tcncri,c6cm  di- 
cit  Vigl.in  princ.inft.de  inoff.tcft.Ro 
dcr.Suar.d.l.qra  in  prioribiis,  ampl.io. 
nu.  f 6.  Ema.a  Cofta  rcpct.$.&  quid  Ci 
tra,l.Gallus,ff  dc  libcr.&  pofth.  C6cni 
quoque  dicit  Fcrnand.Vafq.de  fucccf. 
rcfbl.$,io.nu.5o.Ant.  Gomc2.tom.  r. 
c.T  i.nu.2i.quauisipfcalitcr(cntiat  • 
Inconucniens.n.vifum  fuit  lcgumlato- 
ribus ,  fj>  cxtraneo  inftituto  &  filio  cx- 
hzrcdato  dcbcrct  ncpos  cxcludi  a  quc 
rcla  ct  filio  cxclufb  ,  li  propicr  ingraii- 
tudincm  fuam  cxcludi  non  poifct. 

2  Et  harc  conclufio  proccdit  citra  con- 
troucrfiam,fiuc  fiUus  fit  cxclufus  ,  quia 
iuftcc.xhircdatus  vclrcpudiaifct  ^  vcl 
lapfum  cifct  quinqucnnium.itaomncs 
tcncrcdicit  idcm  Suarcz  d.loco,nu.  57, 
ac  fubdit  ab  hac  fcntentta  iudicaJo^  & 
confulcndo  non  cife  rcccdendum.  Scd 
quid  ft  filius  idco  cft  cxdufus  a  qucrc- 
la^  quia  ci  aliquid  cft  rclidum  in  tefto 
pro fua lcgitima,licet  non  intcgra,  nu- 
quid  ncpos  ad  qucrclam  admittctur  cx 
propria  pcrfona?  Rcfp.t^  non,  fed  dc- 
Dct  agi  ad  fupplcmentum  pcr  ipfum  nc 
potcm.itatenct  Bal.I.fi  quis  filium, C, 
dc inoffi.teft.  &  cft  fcre omnium  con- 
clufio,vt  tcftatur  Roder.  Suarcz  dift.l. 
quoniam,ampl.  t0.nu.5d.in  fi. 

^  Quid  itcm,(i  filius  fuit  a  qucrela  ideo 
cxclufus,quia  ipfe  renunciauit  cum  iu- 
ramcnto  narrcditati  patcrnar,  non  qui- 
dcm  fimplicitcr,fcd  contemplationc  a» 
liorum,numquid  prariudicabit  nepoti- 
busquo  minus  pcr  cdidum  fucccffo- 
rium  admittatur  cx  propria  pcrfona? 
Rcip.  fic,dummodo  filius  fuperuixc 
rit,&  fuperfint  alij  qui  pcr  ius  accrefce 
di  poifunt  adroitti,qra  portio  rcnucia- 
ta  cis  accrcfcit ,  &  potcntius  cft  ius  ac- 
crcfLcdi,quam  cdidum  fuccefforium  , 
ila  tcnct  Bart.l.qui  fupcrftitiSjff'.de  ac- 
quir.h£r.&  hanc  dicit  communiorcm 
Doft.fcntcntiamRodcr.Suarcz  dum- 
pUat.ig.nu.^2* 

Quacfti^ 
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Quxfiio  XLVIIf. 

Tejlmcttmfilio  prxterUo  dicitur  ndlHmi& 
quid  fic pr£teritio,nu.  i . 
ipfo  iure fit  nulium.nii.i, 
Quid  fi  fcriptifint  venietes ab  intefiatOt «. 
Qmdfilio  in  -pita patris  confentiente,nu.  4. 

iure  ciuiliinH.s. 
Quid  ft  renunciauit  cum  iwamentOy  nu.6. 
Quid  ft  poftea  approbet  tefl.tmentumfa^!cnf 
ttu.  j.declaratur  nu.  8  .&  9. 

i  C  Tat  igitur  cx  prxdidiis  firma  coclii 
^  lio,if  tcllm,in  cjuo  filius  cft  pritc- 
ritus,nulluni  fitj  confccjucntcrlocu  ha 
betiusdiccndi  nullum,vclc6tratab.bo 
norum  poflcfsio.  Dicitur  aut  pra:tcri- 
tus  quicunquc no  cfl:  in  lcgitima  infli- 
tutus  vcl  cxhatrcJatus,&  piitcritio  di- 
citur  m  ritcinlHtucndo  vcl  cxhxrcda- 
doomirsio,gl.vcrb.prxtcricrit,infl:.dc 
cxlicErcd.libcr.&  docct  Bar.numc.  10. 
^uth.cx  ca,C.dclibcr.prxicr.&:ibi  rc- 
ccpiu  a»t  Curt.iun.poft  nu  J6.vcrf  cir 
ca  primam^Ema.Soarc^  addit.  ad  Go- 
mcz.tom.  i.c.i  i.nu.  i.&  cx  map Is  frc- 
qucntibus  Do<5l.fcntcntijsaflcrit  Ant. 
Cucchusauth.nouifsima,rub.  quo  ti- 
tulo  f»trclinqucnda,nu.;. 

2  Scd  c|usro,an  talc  tcflm  ob  pr^  tcritio 
ncfilijfit  ipfo  iurcnullum,an  vcroiia 
dcmufi  filius  dicat  nuilum?Rcfp.Arti- 
culus  cft  valdc  dubius,&  cu  cfl^^c  dc  fum 
mis  aplcibus  iuris  cxclamauic  laf  1.  fin. 
n.i^ .C.dc  boao.pofl'.contratab.&  gl. 
in  l.filio  prxrcritOjfF.de  iniuft.rupt.cxi 
ftimauit  itadcmri  nullu  cflc,  fi  id  Itlius 
voliicrit  &  non  alitcr ,  &  ifta  fuit  cois 
opin.glofl.vt  tcftatur  lafd.l.i.  nu.-^  j. 
&  quod  fcmpcr  gloflar  ita  tcnucrint  fir 
mat  Ang.ibi,atq;  ca  vcra non  alitcr  at- 
quc  Euangcliu  fp  cxift:maflc,&  I.ita  tn 
{:.quorics,rt.ad  Trcb.hac  vcriorc  quo- 
quc  &  coiorc  dic»t  Curt.  1.  pofthumo, 
C.dc  bono.poflcfl^contratab.Tiraq.rc 
pct.I.fi  vnquajvcrb.rcucrtaiur,nu,  i 


C.dereuo.doiiat.dicittamen  quod  no 
fit  omnino  ccrta,ncctranfit  (inc  fcru- 
pulojaf  d.auth.cx  caufa.nn.8. 

Contraria  vcro  partc,  quod  talc  tc- 
ftamcntu  fit  ipfo  iurc  nuUu^  ctia  fi  pta* 
tcritus  filius  no  dicat  nullii,tenct  glof. 
§.funtautc,vcrb.contratab.inft.dc  bo 
no.  poflcfl'.  &  ea  dicit  cflc  cocm  Alex.l. 
pofthajmo,  C.dccontrab.  nu.i6.Zuc- 
chard.I.  pofthumo.  niup  1  .C.dc  cotra- 
tab.RiminaId.nu.5.Cur.Iun.nu.45.& 
Dcc.nu.p.dicit  hac  in  rc  non  cflc  labo- 
randu  quafi  in  rcdara ,  hanc  dicit  vera 
&  cocm  Boer  decif  96.  nu.i .  &  rcce- 
ptiorc  dicit  Turzan.com.opin.  colle^ 
5  opin.^p  Ethoc  ^ccditet  fifcriphfint 
ha:rcdes  venicntcs  ab  intcftato.  ttadi- 
clt  coitcr  tcncri  Alcx.I.i.nu.i^  C.de 
bon.  pofl".  fccund.tab.hacquoq;  dicic 
vcra&  cocmFcrnan.Vafqui.^  50. nu. 
i09.dcfucccCcrcat.&$.7.nu.z.&  ?.dc 
fucccf  rclul.&dcconirou  illuft.c.99. 
Clar.q.^j.  &ab  hac  noncft  rcccdcdu. 
4     Scd  quid  fi  filius  in  vita  patris  fe  pri- 
tcriri  confentiat?  RcTp.glof  l.Ii.quado, 
$.gcncralitcr,C.dc  inof+.tcfta  tcnci  va 
lcrc  tcftamctu,|>|)  filij  cofcnfum ,  iiuc 
filius  aliquo  acccpto  iiuc  non  acccpto 
confcntiat ,  ct    talis  caufa  non  cxpri- 
matur,dumodopoftcaprobetur,&  lc- 
quitur  ImoI.I.filio  pra:tcrito,ft.dciniu 
fto  rupt.  &  hanc  fcntcntia  coitcr  pro- 
batam  fatctur,  &  fcquitur  laf  d.I.inter 
ca:tcra,nu.i  i.  fl^.dc  Iibcr.&  pofthum. 
Anton.Cucchus  d.authcn.nouifsima^ 
rubr.quo  tit.rclinqucnda  iit,  num.49. 
Clnr.q  ^j.vcrf  fcd quid ,  faciiirit  quac 
dixi  fupra  q.49.  Viu.com. opin.lib.i. 
vcrb.filij funt,nu.4.  hanc  quoquc  dicit 
cocm  Dod.fcntcntiam  Fcrnan.Vafq, 
dcfucccf  crcat.$.2o.num.9.&  dccon- 
trou.illuftr  licctcontrarium  fuo  morc 
tcncatc.  106.  nu.22  Anton.  Gomcz. 
varia.rcfol.tom.i  .cap. I  l.nu.14.  Zuc 
chard.dicl.I.poflhumo,  luc-t  ipfc  con- 
trariumdcfcndat,Rin.!n.-;l.nu.5.Curt, 
nu.^p.Alciat.paradox.lib.j. cap.4.  & 
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gcrKTalitcr,  miixiinc  c^n  aliqna  rcaccc- 
pra  conicmu  Quprxb>tic,rK|iii(ic  citnc 
eb  acccj>t.i  potiuSj<|udm  ob  mcrrorcm 
patcrnjrmortisfcciflcprarrumitur, 
j  Adiicrtc  Utncn  qnod  prarilicia  procc 
«Itint  dc  luris  pritori j  xc)«utatc ,  na  dc 
rigorc  luris  ciui'is  talc  ttftm  inutilc  cft 
ka  d  frccjucntifsimis  Dodo.  rcccptum 
clfc  tcftaturImol.&  Ijrd.l.intcr  cartc- 
ra,A.nt.Cucchus  d.loco. 

6  Idcmcftli  (liius  acccpta  lcgitima  fua 
porcioncrcnunciauit  patcm*  h^rcdi- 
t£Ci  aim  iuramcnro?  Potcft  cnim  tuto 
pretcriri  in  tcflamcnco.ira  cft  ccx.  Ixu 
<^uaerifur,C.dcinort'.tcft.  &ccnct  Kar. 
].!.$. qui  KabcbaCjtf.de  conrratab.  &  c6 
fcntirunt  pIcrtqucaHj  ccxnmunttcr,  vt 
tcftatur Gomcz.c. i  i.nu.9, 

7  Qwid  aut  fi  filuis  prztcritus  appro- 
bct  tcflihnulluvn  inc^uocft  prcrcritus, 
poflcaquam  ccxiitum  cfV,n«mquid  va- 
lcbitjVclrccoiMialcfcct?  Rcfp  cp  dc  iu- 
rcciuili  quidcm  non  rcconualcrcit^dd 
<lciurcpra':orio,&  cius  arcjuiratc.  Vn- 
dccthoc  cafu  Ivarrcdi  inRituto  lK)dic 
^t  ncccflariacft  bonorum  poflclsiojfc- 
cundumtab.  agnofccndjinfra  tcmpus 
fibi  conccflutn^ccalio  modo  fucccdc- 
rcpoicft.tcxt.d.l.hfto  przicrito,  &  ibt 
tcnct  Bar.cflquccoisopin.  vt  tcftatur 
Alcx.l..  .nu. :  j.C.dcbono.  poflcfl.  (c- 
cund  rab.Fcrnan.Vafc].dc  Aicc.rcfol.^. 
^.nu.i  f  .ik  dixi  fupra  ^.bonorum  pof 
icfsio  .  n. 5 .  &  hoc  cib  inaxime  vttli- 
tatis,vc  ibi  dixi.Goincz.var  rcfol.iom. 
l.c.i  I.  nu.d.  &  proccdunt  pdi^a^cid 
in  co  non  Ijiu  tnftituti  vcntcistcs  ab  in 
tcftato  hanc  dtcitcocin  D  )Ct  opin  li- 
cct  contrariam  fuftcntabilcm  Imol.  d. 
I  filio  prartcrttOjAlcx.d.l.  J.nu.i^. 

8  Iiem  proccdunt  tfta  ,  fiuc  approba^ 
tio  fiat  cxprcfiC,  vt  quia  formaliicr  ap- 
probat,  &  promictit  nullomodo  con- 
tra  illiid  tcftamcium  agcrc,  fiuc  tacitc, 
^nando  abfltnuit  ab  hzrcditatcpatris 
Vcl.irckodcutis  (^uicum  prxtcriuiir  iu 


coitertcncnt  Doft.4.l.prrtcrito7  vttc 

ftatur  idcm  Goincz  d  loco.  Tacitcaut 
rciuinctaffeh^'rcTftTati,&  fibi  priitidi- 
calfc  videturpcr  lapfum  ;o.  ann.ita  tc 
nctgl.l  Iicct,C.dciurcdvlib  ()uam/c- 
cjiiiuir  ibi  BjI.&  cominiinttcr  Dofr.  vt 
leftatur  Fcrnan.VaA].  defucc.rcfolut» 
$.7.num.4. 
9  Dcclara  tn  prardifta,  vt  proccdat  finc 
prariudicio  inftitutorum,<^i»i  alias  pof 
fiint  fucccderc  abintcfUto,  inftituti 
fortcin  minori  partc,qua  ab  intcftato 
crant  habituri,naquc  non  obflantcap 
probationc  filij,  polfiint  ditflum  cenm 
pro  fuo  itwe  contratabularc.hanc  dictt 
ma^is  rocm  opin.  IaCd.l.i.nu.9.  c)uc 
aHc-gaiGomcz.d.c.i  i.nu. 6.  dixifupra 
^.bonor.polTcfsio 

Scxi  nucjuid  filius  praeccritusappro- 
bans  tcfljii  nullum  prariudicabit  fuis  ii 
lijs,vcl  ncpotibustcftantis  ?  Rcfp.Di- 
ftingucndum  cft  ,aut  filiusprxtcritus 
approbas  tclliit  dccefsit  in  vita  patris  , 
&  non  pr.x*iudicat ,  quia  tuuc  ncpotcs 
primumlocum  nanciiciintur,  &  infti- 
tui  dcbcnt  harrcdcs,  vt  dixi  fupra  q.  5 
Aut  vcro  dcccfeitpoll  mortc  patris,&: 
tuncapprobatiopairis  nocctfilijs  ,  & 
non  pollunt  aui  tclim  nullumdiccrc  . 
ita  tcnct  Bart.I.ft  cjuis  noflhumus, 
filiiim,  ft.de  bbcr.  &  poflh.  cftcjuc  cois 
opin.vt  tcftatur  Rodcr.Suarcz  d.l.rjm, 
ampl.  10.nu.s4  dixifupra^.  lcgitima, 
<j.4.  Qn^ia  virtutc cdi6t  fucccflorij  nc- 
pos  nuliotnodo  admitcitur  ad  diccn- 
dum  tfftaincntum  nullum,  mortuo  pa 
trcpoft  mortcm  aui. 

Pra^crca  c^ujero,  an  tcftaOTcnmm 
in  cjuo  fihus  prxtcruus  cll  a  patrc  tit 
nuIlum,non  tantun^  dciurcauiU,  fcd 
etiam  prartorio  ?  Rcfpond.  Articuhis 
cft  diiputabilis  ,  &  dc  apicibus  iuris,in 
oiio  variatttm  fuic,nain«juegluf.  I.po- 
fthumo,tcnei  valcrctalc  ttftamcntum 
iurc  pi-atorio  ,  &  h.mc  fuiflc  commu- 
ncm  opinioncni  gloflaruut  alfcritlaf.. 
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Contrarium  vcro,'cj>  tale  tcftra  nnl- 
lumfuvrroquciuretamciuili,  ^  prx 
torio,tcnct  gl.l.  ?  .vcr.hUo,lf.ilc  escep. 
rci  iudic.cjunm  fec|intur,  &  dicit  cocm 
opin.Alc.v.nu.i6.cl.l.  i.  C.dcconrra- 
tab.Dec.idcm  firmans  num.  i  2.Curt, 
Iun.nu.46.&  feq  Zucclurd.ibinu.62. 
&nu.i  i9.Riminal.nu.6.&  Bologn.l. 
ncmo  pott. ft,num. 2 77.ff.tic  Ic|^. i .  m» 
gls  cocm  Rmiinald.  I.  hacconlulrifsi. 

fiquis.nu.^.C  dctcftam.Iar.nu. 
iS.qui  rubdit,qu6d  ftudiotantum  c6 
tradjccndi  quidam  tcnucrunt  contra- 
rium,hancc[uoqucdicic  c6cm,Ucet  c6 
trariam  probct  Fcrnan.Vafq.dcconir. 
illuft.c.  I  co.pcr  iotnm,i5^  dc  fucc.crca. 
§.ao.num.i  fcq.Gomcz.d.c.i  i. 
mi.l.&nu.^.vcrf  priirueft,  infin.ibi 
Eman.Soarcz  adJit.lit.E.Soc.l.n  filius 
ft  dc  !ib.6t  pofth.  Ht  fic  filio  contra  tc- 
ftamentum  patris  nullum  ,  non  tatuni 
datur  ius  diceadi  nullum,  fed  cibono- 
rum  polfcfsio  contratab.  vt  pranlidti  fa 
tcmur  omnes.non  quidcm  ad  refcindc 
dum,fed  ad  dicendum  &  dcclaraiidum 
tcftamcntum  nullum,licut  ius  diccndi 
nuUum  dciurcciuiU  iratenct  Paul.  dc 
Catir.l.ft  filius  c]ut  inpotcftatc,£dcli- 
bcr.&  pofth.  num.^.&dicitliancclfc 
c6cm  Dod.fniam  Gomcz.d.c.i  i.  nu. 
f .  vbiquoquc  dicit  coitec  reijci  (nhm. 
ilicruBB  ,  qtii  volunt  per  bono.  polfclf. 
rcfc-indi  tcftui  quatcnus  dc  ticto  pro- 
ccfsit,rcrnan.V.ifq.d.$.20.num.i^J'. 
Eman.  a  Cofta  d  f  &  quid  h  tm  ,  pag. 
]  j  y.Di%i  fupra  bonorum  poticf^io  , 
q.io.ft.  hoc  qutdcm  in  filio  tn  ptatc,fc 
c«s  in  cmancifiato,  qn.  mtro  iurtt  tcnct 
li  fit  praftcritus  ,  n  imquc  tvmc  cUcitur 
rcniciliiunrcfciftoriuni,  &:  fiUus  rum- 
pit  •eftamcntum.tcx.l.vt  Ubcris,  C.  dc 
coliut  iiatcncnt  Do(a.c6iter,vt  icfta.- 
t»rGoincr.d.c.  1 1  .n.^  FcowiiwVafq- 
d.f  lo.niu*  ^(5.;VtiWtas  &  cfectii&  prx: 
diidorumeft',  quia  tcmptis  quod  danic 
dr iurc  ciuili  curnt  ignoramt,rcmcdiu 
vcro  iunsprattorij  currit  tiuinva.tcuir 


porc  fcxcntiap. 

Aducrtcndum  tamcfi  cft,fpltcet  tc- 
ftamcntum  ob  prxtcritioncm  filij  ip- 
fo  iurc  non  valcat,tn  quoad  hoc  fiitcm 
tcnct,  vt  fi  intcgrum  pcrfedumquc  ia 
fui  forma  apparet,fcriptusha:rcs  oftc- 
dcns  illud  iudici,  mittcndus  fit  in  p  jf- 
fcfsioncm  h^rcditatis.ciiamfi  fiUus  pr^ 
tcritus  opponat  fc ,  doncc lis  finiatur . 
tcx.l.a.C.dc  cdidt.Diui  Adria.tollcnd. 
&  ibi  tcncnt  ocs  coitcr,  vt  tcftatur  Fcr 
n,in.Vafq.de  contr.iUuft.c.  100.  nu.7. 
id  cm  V  afq .  de  fu  cccf.  r  cfol    7  .nu  m .  j  - 

fi  fiiius  ftt  prxteritus  cum  caufi  infertione, 
tetiamcnium  fit  nuUum,nM.  i . 
Qud  fi  bxres  catifxm  probet.nu.  1 . 

1  T Vxta  prardifta  quarro,quid  fi  filius  fic 
A prarttritus  cum infcrtionc cauff  legi 

.  timac  per  quain  poftct  cxh^redari,nuin 
quid  teftrii  cnt  ipfo  iurcnuIlumj^Rcfi». 
tj,  fic.ita  tcnci  gI.$.ext«rcdaios,'auth. 
dc  hcrcd.&  falc,vcrb,voluit.&:  haac  di 
citclfccoem  D06:.  fniatn  Sal  auth.  ex 
caufa^C.dcIibcr.pr^tcr.ibilaf  num.8. 
&  idcmlaf  l.arcn3m,  C.dcinoffi.teft. 
C6em  quoq;  dicit  Goluu.  l.Gallus,^. 
&:  quid  ft  tantum,mi.4^.Soc  Crot  nu, 
j2.Ema.aC0ftanu.16  pAng.  dc  Pc- 
ricl.l.infuis,nu.5,ff.dc  Uber.&:  pofth, 
Corn.d.auth.excaufa,nu.i8. 19  &  -o» 
Curt.iun.Mum.j  5.Paul.dc  Caftr  Alcx. 
auth.iion  l)Ccr,nu.i  i  .Cdo  Ubcr.prjt, 
Ant.Govnez.varijr.rcfol  toni. ».c.  iN 
nu.j.D'd.Couar.c.Ravn.inj)cin.nu,i. 
dc  tcftam.Fcrnan.V aiq.dfc-  (imt.crcat» 

2  £1  l%otf  qmde'^1 '  rnrr  cft^&.procc  Mt 
quwad  l»oc  vc  t  -  i-irca^ 

fjt  nullum.fcd  quKi  U  :nftituti»s. 
p^obcc  uufum  ingiatituduii^iriifeciam 
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inprajtcritionc filij:  Annc conualcfcct 
tcUra  cx  poft  faftoPRcfp.Controucrsfi 
cft,3ar.in  d.auth.cx ca,nu.i  z.voluit , 
cj>  probata  ca  incipiat  valcrc,&  hanc  di 
citdfccocm opin.Ema.a Coftad.  §,8£ 
^d  fi  tm,nu.  id^.fcal.  hac opinionc ia 
praxi  non  cflc  rcccdcdum  dicit  lac.  dc 
S.Gcorg.d  auth.nohIicct,in  fin.  C.dc 
lib.prit.  CocmquoqucdicitDid.Co- 
uar  d.c.Rayn.  in  prin.num.8.  Fcrnan. 
Vafq.d.$  ?o  nu.i7  5.&  I  77. 

Contrariu  vcro  tcnct  Cyn.  &  fcqnCi 
tur  plcriqucaIiid.auth.nonIicet,&  di- 
citCprn.d  auth.excaufi^nu.zS  Ang. 
opin.cfTc  contra  cocm,  idcin  afllrit  im 
probans  cam  Dida.d.Ioco,&  hoc  puro 
vcrius  ci-jga  ncc  inftitutus,ncc  exhjrc 
datus  cft  filius,  itaq;  paru  prodcft  cau- 
iarprobatio.  vidc  qua:  dixi  fupra  q.  ^p. 

Qmnio  Z. 

claufula  coduUkris  fnfiineatfeflamctum 
nuUum  oh pmmtiunem.  nu.i.decUftanr . 
nu.i. 

^n  cUHfula  codicil  fubmtelleffa  fuWneat  te 
fiamentum  patris  tnter  iibtroSy  nu.  j . 

^nmteUtgatw  appofita  deuoluntaie  tefia- 
toris.nu.^, 

I  /^Va?roprartere3,fiin  icftoinquo 
^^'^*^  filuiscft  prartcritus  adicfta  lit 
claufulucodicillans  numquid  fuftinea 
turopehuius  claufular  non  obftatcptc 
ririoncPRcfp.Qtiicquid  plcriq;  alij  di- 
xcrint,hodie  magiscoisclt  Doft.fnia, 
daufula  codicillarem  hocopcrari,  vt  fi 
Lus  pritcritus  ccnfcatur  rogatus  rcfti 
tucrcharrcditatcm  hxredi  fcripto in  ta 
Ii  tefto.ita  tcnct  Bar.l.  i  .ff.dc  lurc codi 
C1I.&  hanc  clfc  magis  coem  opin  tcfta- 
tur  Alcx.conf  z6.nu.«;.conni7.nu.4. 
vol.  f  Zuccard.d.l  pofthumo,nu.io2, 
lo.Dilcft.de  artctcftand.  lit.  dc  h^re. 
iuft.caut.i.nu.^.Cocm  dicu  Capr.coli 


nn.^4.Dcc.conf  242.1.poft^iumo, 
nu.  I  o.vcrf  &  prxdifta conclufio ,  vbi 
Iianccoicalculo  probata  tcftaturSoc. 
iun.conf  j .num.  2 7.Iib.4.RoI.a Vallc 
conf  7  [ .nu.5  i.&r  fcq.vol.2.  Fran.Tur 
2an.c0m.0pi.c0llcft.0pin.  1 9.&  hac  cf 
fc  vcra,&a  Doft  frcqucntifsimo  calcu 
lo  rcccptam  fnhim  dcmonftiat  Gulicl. 
Bcncd.d.c.Rayn.vcrb.  in  codcm  tcfto 
rclincjucns,nu.  t29.cum  fcq.&  n.i^j, 
cum  lcq.&  nu.24  i.242.vfq;  adnum, 
248.  dc  rcftam.IuI.CIar  $.tcftm,  q.45. 
Lud.Zunt.rc/p.pro  vxore,nu.  y^i.Fra 
cif.Mant.dcconicft.vIt.voI.Ii. 6.  tit.4. 
nu.  1 6.  Atit.  Cucchus  d.auth.  nouifsi- 
ma,rub.quo  titulo  fit  rchnquenda,nu. 
57.&  hoc  nota:  quod  n.non  operatur 
quoad  harrcdisinftitutioncm  auth.  cx 
ca ,  hoc  opcratur  claufula  codicillaris, 
cauc  tn,quianon  fuftinctur  ipfum  tc- 
ftamcntum,  vt  Doftorcs  impropric  lo 
quuntur,  nec  inftitutio  ,  fcd  tranfit  in 
codiciIIos,aIias  fcriptus  hircs  iurc  dirc 
fto  capcrci  vniucrfim  harrcditatcm, 
omncs  hcqant. 

2  Ec  hoc  quidcm  quod vi  daufulx  codi 
cillaris  fuftinctur  tcftm,pioccdit  quan 
do  claufula  in  tdto  exprcfse pofiia  cft , 
fccus  alias,quia  regularitcr  non  fubin- 
tclligitur  appofita,nifi  tcftamctum  in« 
tcrlibcros  fitconditum,  quia  illud  taci 
tc  ccnfctur  diftam  claufulam  fempcr 
habcrc,vt  dixi  fupra q.  1 1. 

^  Scdanhxcclaufula  fubintcllcfta  hoc 
cafu  opercturct  quoad  infticutioncm 
vt  ca  valcrc  faciat  lurc  fidcic6mifsi,val 
de  dubiu  eft ,  quibufda  cxiftimantibus 
no  opcrari  hoc  diftas  claufulas  qn  sut 
fubititcUcfts,!^  voluit  Natt.d.$.  ex  im 
pcrfcfto,q.  2  ^  .Ali js  vcrd  contrariuj  & 
rcftius  opinaiibus,quamuis  fccus  arbi 
trctur  in  alijs  pcrfoms,q  noo  fini  dcli- 
bcris,inquib.clauluh  codicillarisob  a« 
morislicitiardorcquoq;  fubintclligi- 
tur.ita  tcnctMatthcfil  fing.41.  Nota 
mirobilcm  doftrinam,Gul.Bcncd.d.c. 
Rayn.vcrb.tcftm^;.fub  aurac.j  ^.verft, 
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(anc  tamcn^&:  hoc  vti  rinpularc,&  rccc 
pttim  nimcupat  Mantu.i^licct  nun^  fi- 
bi  tun'i  vifuni  fuiflc  dicat  fing.  1 1 6.hac 
quoc];vti  vcricjic,&  qu^  numcro  &  au 
thoritatcprarpondcrat  tcncnda  tradit 
Lud.Zuct  d.conri.proyxorc,nu.S7<^. 
quo  loco  patct  hanc  tfle  comuniorem. 

Sed  quonia  vidctur  di6tas  clau  fuias 
paru  prodcflc,cum  plcrunq;  dc  Atlo  & 
confuctudinc  pr^icr  voluntatcm  tefta- 
torum  3ppouatur:*^2ro,anin  dubio 
d.claufula  codicillaris  intclligitur  fcri- 
pta  cx  ftilo  &  confuctudinc  potius  ,^ 
voluntaic  &  rogationc  tcftatoris?  Rc- 
fpon.Bar.l.  i  .C.dc  iurc  codicil.  tcnct  d. 
daufulas  omni  mcliori  modoj&  claufu 
km  codicillarcm  cxconfuctudinc  po- 
tius,&  ftilo  Notariorum  appofitas  pr^ 
{umi,quam  voluntatc  tcftatoris.&:  hac 
fcntcntiam  dicit  coitcr  approbari  Cur 
fiius  iun.confi.ioi.nu.i  i.Gram.dcciH 
6 2 .n u .  2 1 .  cocm  quoquc dicit  condu- 
(loncm  Achill.Pcrfona.trad.  dcpctit. 
hxrcd.nu.  f^^.&Bar.  coinmunitcr  rc 
ccptum  dicit  confi.:  o.n.Ky.hb.  i  .con- 
hl.6o.nu.i7.vol.2.confi.i9  nu.19.in 
fi.&  fcq.voU?.  Quia  Notarij  farpcclau 
fulas  in  tcftamcnto  apponut^  c^uarum 
vim  &  cfficaciam  ignorant,&  tcftato- 
rcs  quoquc  ncfciunt  quid  importcnt^ 
vndc in  cis  vis  facicnua  non  cft  . 

Contrarium  vcro,  quod  cxvolunta 
tc  tcftatoris  appofitarccfcantur  cx  quo 
apponi  confucucruntjtcnct  Dcc.conC 
2 2 4.nu.9.&  in  confu^^o  nu.  1  o.  dicit 
diftum  Bar.cOitcr  rcprobaii,ide  tcfta- 
turGrat.confi.i  1  2.nu.a5.vol. .  .Cur, 
iun.auth.cx  caufi^nu.^.C.dc  lib.prxte 
ut.Robn.a  Val.confi.5 1  .nu.65.vol.2. 
Francif  Rip.l.  Ccnturio,  nu.Sj.tf.dc 
vulg.hanc  dicit  magiscocm  Gabr.Ro- 
xna.com.conclu.hb.6.tit.dc  conUic*tu, 
n.6.&  cocm  dicit  Hicro  Gabr.cof.uj. 
na.  I .  &  frcquctislimis  fcntcntijs  Bar. 
confutatum  dicit  Anton  .  Cucchus  d. 
Auth.noutsfnna,  rubr.quo  tii  lcgit.  re 
luic|ucadaf  au.^  8.  cum  uUamcuium 


coram  tcftatorc  lcgatur,  &  idco  Nota- 
riustatu  fcribcrcintcllic;itur  id  ,quo<l 
tcftator  voluit,&  quod  iibrdixit,iniun 
ftumq;  fuit,&  audics  non  pot  non  ge 
ncralitcrfaUe  pcrciperccarum  vim ,  Sc 
cu  in  oem  casu  prouidcrc,&  vidcri  om 
aino  vcllcid,c|uod  ajp^ic  valerc,  quauis 
fpccificcomncs  caulas  ,c|uibiisproui- 
acturdi&isdatifulis  non  intdlieat  & 
ab  hac  opinio.  non  faalc  rcccdcdii  cft* 

OuAflio  L  L 

yAn  filio  te^iamentum  ob  patris  velmatris pr4 
teritionem  ■pitietur. 

QVarro  quid  ccontra  in  patre ,  vel 
^  matrc  a  (iliopra:tcrita  ?  Rcfpon. 
Quod  ii  patcr  fuit  praitcriius  a  filio  m 
potcftatcdciurcantiquOjtcftamctum 
ipfo  iurc  non  v.ilcbatj.iin  ab  cmancipa 
to  ,  &  patri  copctcbat  bonoru  poflcf» 
fiocontratab.hue  ftnc  C3ufa,fiuccum 
caufa  praeccritiis  cflct.  ita  tcnci  glo.l.  1 , 
ff.fi  a  parcntc,  fcquitur  Bar.  cftq;  coi» 
opin.vt  dicitGomczd.c.i  i.nu.^  6,ho 
dic  verd  (i  pr^tcritus  patcr  a  fiho  in 
paielinecaufa,tcflm  cft  ipfo  iurc  nul- 
iu,&  habct  pi  attcntus  iut  diccndi  nul- 
lum.hancdicit  cocm  Doc.  fcntcntiam 
Alex.d.juth  cx  caulu.nu.  4.verf.tamcri 
fi  vcllctnus,addii.ad  Bar.cofi.  1  i).lit.B. 
Itb.  1  .lo.Dilcc.dc artc  tcftan.  dc  cxhx-i 
rcda.  libc.  caut.  1 .  nu.S.Sin  vero  cum 
caufa  fucritprartcritusBar.d.authcn. 
cx  cau(a,nu.4.valcrc  tcftamentum  cxi 
ftimat.  Scd  contra  cum  quoq;  cft  com 
munis  opinio,  vttcftancur  prardidi: 
Ab  cmancipaio  vcro  ptarteritus  cum 
caufa  pro  cxhsercdato  habctur . 

Quod  fi  matcr  fmccaufa  cratprar- 
tcrita  ,  vclafccndens  cxhnca  cius,  dc 
iurc  aniiquo'  talis  prartcritio  habcbat 
vim  cthjcrcJatioiiis ,  &  coinpacbat 
qucrcla,  liuc  fine,  vclcum  caufaclfct 
fa<fta.iracft  glof  1.  cum  filium,C.  dc 
iaoit,(cllaQicu,  Cc  fcquuaiur  commu. 

nitcr 
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jiucrDoft.vtartcriiGome  d.ci  i.  n. 
3<J,hodifvcro  (inc  ca  prartcrtta  dicic 

lcft  niilltim,rivcrocuca,  h.ibctur,p 
r  cdaM,&:  datur  ct  qucrcla  tcx.§  iu 
ilvun  .li.auth  vc  cii  dc appcl.cog.  &  ibi 

notg  I.&  cltcoi?  opi.vt  ccftatur  Go- 
mci  J.Ioco>Ciar.(]. 4 1 . Varq.d.$.a oui. 

Qmjlio  LIL 

Tra^XJ/itsdicendinnUwnin  iMdicium  rff- 
ducendi. 

EXprardiflis  fiabcs,<|uod  filius  pr» 
tcritns  habct  duo  rcmcdia  dc  iurc 
ciuili  ius  diccndi  nulluj&dciurcprac- 
torio  contra  tab  bouor.pofTcsfioncm, 
&  datur  ci  dcdio  vtru  vclit  proponcre 
:Scd  quiro  dc  pra<^ica  ,  cjuoniodo  ius 
«iiccndi  nullu  in  iudicium  dcduci  dc- 
bcat  ?  Rclp.  Tripliciicr  pot  in  iudicio 
.ijcduci  Primo  priocipaliicr  pcr  implo* 
rationcotricij  iudicii  uobdis  ita  tcnet 
Bor.l.lilio  pr«icrito,nu.2/^.lWcIib.& 
pofthum.&  fccjuuntur  Doc.comniuni 
ter,vi  tclutur  Gomcz.d.cap.i  i  .u.  7. 

Sccundodcducitur  in  iudicium  in- 
cidcntcr  pcr  via  c;)cccpijonis,vt'  li  tilius 
nb  intcftato  patris  hfercdKatciii  abin- 
/(ciUco  adcar,&  apprcbcudat  poircsfio 
Jicm  boiKKum  quod  taccrc  poccft,  ;tb 
coqucpoftca  harrcs  rcriptus  pctat  hx- 
icduaicm,potcft  lunc  cxcipcrc,&  obij 
iccrc  Hulliwtcm  t«/la;Hcnti, 

TcftAO  pot  dcduci  pcr  vi.a  rcplicatio 
nis;aVC  (i  fili^ui a4ea£ liti^rcditatcin  ab  in 
^-ftato,  &^nntrp  ha^cdcu)  icriptij  vd 
ai^os  pasilJcii  •  \t  pciitiovic  b^rfc- 
4itatis,ciq;tclt  i  li^iiacKCcptioobijcia 
tur,licctci  dc  luiilitatcrtplicaic.  Bart. 
d.|.bUo  pisptcritOj  &  rcquupcvir  Doft. 
co  m  m  uuucr^vcallcritG  omcz.  d .  locoik 

QmWo  LIIL 

Teflarrxnto  ob  ptxtemmcm  ntillo  ,  leg<aa 
(oaJiruuiUur, 


HOc  locro  non  omittcndura  quoq; 
cft,quamuis  leftm  inquo  filiusp 
tcrirus,ip{oiurcnullum  fit,t»  id  qui- 
dcm  proccdit  tmKodic  quoadinftitu 
tionem,non  aut  quoad  lcgata  &  fidci 
commiifa  in  ifto  tcfto  rcli<.ta,namquc 
illafaluaremancnt  iuxtaautkcx  ca,C. 
dclib.&  poftbum.dcq-iamatcriafatis 
dif^u  fupra.l.  lccatum.q.  67'&il-ifi"« 
ii>  mcaRcpcciii  d  auth.cdita,ibi  vidc. 

Quji{lio  LIIIL 

In  tenamento  requirnHtur  7.re/?«,w.  r . 
JolenHitas  tejiiumfu  deform  jubJlMUH^ 

U  -pe/ pr6bat9ria,nu.  i\&  f . 
Te/larnetitumcoramwnQri  tetiiavi  numeiQ 

faiiuman^bii^et  inf^ru  Anim£^tit.^^ 
Qvti  temf^re  pelliSynu.  s  ♦ 
Qnidin  teHawUorurifj&Oynu.d.  &  fit^. 
Qjttd  in  teiUntento  tanpart  beUifa^o.n.io* 
QuJmcarcerefiUlo.uM,  1 1 . 
Q^'i  m  Heciifitate^u.  1 2 . 
(htid  intejlamenfo  ad  piat  caufas»  nu.  I  j . 
Qitid  in  tedameruo  tHtarltberos,  «i/.»^. 
Q^tdfii^iuuti  ftntlt^itim  iMredcs  veniett' 

tts  ab  ifUeQalo^nu.  i  5  fcq. 
^n  ttflamerututi  coram  imperutore  reqnitat 

yJefies,nM..iy. 
Qltid  ft  faiitmdt  coram  iniHie^mim.  i  &. 
Qif.d  ji  hxtes  confclfns  futffi  iKfiuntatem f tf- 

fiatQT  s.nu.  I  p- 

Quiifi  bxrcs  promijit  t^kttori  finrtme  yabm 

tatemJitam,mi.iQ. 
^ujiattanm  misitens  minorcm  iwnurum  te 

£kimtiral4ai,mt^  21. 

H.\ctcnu«  ilc  inftitutionc  &  ffxKx- 
rcdLit  iooc  bbcroru  m  cradiaui  m  u 
tuncadaiia  tcftamcuioruiu  rcquiJua 
I  pro^icdicmur .  Rcquiricur  igitucfc- 
caujdv>  iii  ccfto  vt  linc  fcpic  tciircs  ;^dhi 
biti  lu&ta  tcx.l.hac  coufuLti&ilaUjC.de 
tcftam.Et  boc  ca  iii  tcftaniencis  lo  (ktk 
ptis4|nun£upatiucco4]d«Qt9.Ii2Ccft  m 
dubicata  (ciucntia&  cois,  vccradunc 
omncs  d.L  hac  confiiliisfuna,&  tclka- 
tur  C0rn.c0uC.j7.nu.  I  .hb.  I  .cof.»6 1* 

jium.j. 
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nn.^.lib.i.Parir.confi.i  p.nu.  j.vol.  3* 
Dii^ac.Couar.c.Rainutius,$.  c.  nn.  6. 
ckt.Jc  tcftam.Viui.collcft.com.opin. 
lib.f  .vcrb.tcftesfcpicm^nu.i.Vafqui. 
dcfucccf.crcat.^.  2.nn.2. 

1  An  aut  ifta  ll>lcnniias  numcri  fcptc 
tclHum  (it  dc  forma  probatoria  tantu 
an  vcco  dc  fonna  fubftantiali  dubita- 
tum  fuitrScd  obtinuit  fnia  cxiftiman- 
tium,quod  ifta  (blconitas  tcftiiifcptc 
fit  fubftantialis,nyn  rrii  probatoria.ita 
▼oluit  Bar.l.ncmo  p6t,flP,  dclcgat.i.& 
camdicxt  magis  rcccpta Rip  n.ay.IaC 
nu.  7.  Arctin.l.  ncmo  p6i,dclcgat  i. 
Brun.trad.de forma  fol.  r Eaudcm 
dicit  coctnCornc.conf. ijS.n.j.cum 
fcq.vol.i.Alciat.lib.  6.  poradox.c.  1 7. 
l>id.Cou.ccum  cflcs,n.8.  cxt.dc  tcft. 
Fcrn.Vafq.de  fucccCcreat.^.  1  i.n.67. 

j  Clarus$.tcftia,q.5rt.Et  nontantunu 
mcrus  tcftium  cft  dc  fubftantia  fcd  cc 
quaiitates  minim^  tcftium  funt  dc  fub 
itantia,quibus  non  inccrucniemibus^ 
tcftan»cCLJmcft  ipfoiurcnuUum  ,  vt  fi 
non  11  nt  rogati,vcl  tcftis  fit  fcruu$,dc 
q4>ibus  infrj.  itacoiicr  tcncri  Hrmat 
Bologn.d.l.ncmo  potcft,  num.^y. 

^  Ex  quoinfcrtur,  quod  tcftamcntum 
cora  rainori  «lumcro  tcftium  cclcbra- 
tum  ctiamin  foroanimarnon  obligat, 
itatcnrt  Bal.l,i  .nu.^S-C  dcS.  S.  cc- 
clcChanc  aftcrit  coem  Dod.opi.  lal.l. 
fi  poft  diuifionc,C.dc  iur.&  fad.igno. 
Did.i.Couar.d.c.cum  cffcSjnurocro  S. 
Rip.  d.  I.  ncmo  potcft ,  nuxncro  27* 
Dixi  f .  I . 

5  Scd  qu«ro  ,  quid  fi  difficultcr  tcftct 
habcri,  vcl  o^nnino  imposfibilccft ,  vt 
habcri  posfintjVt  tjpc  pcftis,  nuniquid 
tcnm  volvai  coram  mmori  numcrott- 
ftiumq  fcptcm?Rcfp.Antiqna  eft  m- 
tcT  Dod.controucrtia:  (^idam  cxifti 
mant  lale  tcftamenium  nun  valcic.ita 
tradit  poft  alios  Alcx.l.fi.Cuic  tcftiinu 
&  cam  dicit  cflccocmop  .Alcxan.con 
fil.i77.n.8.vol.  :.incip.Vifo,conC70. 
Toli.BarbaccQaiU.^^.  voli.  Ikiloa. 


conf.  r  .vcrf  quarto  qu^ri  p6r,Bcf  tr5d. 
conC  T4.vbiinagis  coem  rcfcrtvol.  I. 
Atriict.dcciC  2  S.vbi  inquit  ita  commu 
nitcr  tcncri  ,&  notatum  fuiftc  in  S. 
confiiio  Ruin.conli.  I  2o.voIj^.  col.y.. 
Dcc.confil.  iS^.nu.i.Cornc.conrd^ 
coI.i.vol.t.Soc.conf  85.C0I.2.  volu.4. 
Bcrtrand.conC^^.col.fi.vol.i  .confil. 
170.V0I.  r .conCa  1  j.cod.  volu.confil. 
i78.col.fi.vol.j.m.igisc6cm  dicitcon 
fi\.i^  ^.<o].fin.vo\atn.  ;.E^ndcmdicit  ^ 
c6em  Rip.  trad.  dc  pcftc,  in  priuilci^. 
vhim.vol.nu.7.  Alcx.conC  -'o.lib.  7 .8t 
frcquctiori  calculo  rcccpta  firmat  Rn- 
bc.conC  \6^.ik  conC  7  s.licct  ipfecon. 
trjriu  tcncat,Did  Cou.rub.dc  tcftam. 
par.^.n. 2  t.ipfctamcn  non  admittej, 

Contrariam  partcm  vcro,quod  coi^ 
ram  quinquc  Ciltcm  tcftibus  valcat  iuk 
ta  d.l.  H.  C.  dc  tcftam.ttnct  Nicol.  dc 
Matarcl.&poftcumibi  Bald.  hancaP 
fcrit  cflc cocm  opi  CafTan.in  confuet. 
Burgand.fol.2^ ^.GuaWcn.  dc  artc  tc 
ftand  titidcardin.lcftain.caut.i.  n.a* 
hanc  dicit  cocm  9c  magis  atquamPa- 
riCconC  j }.  n.  2<J.vol.2.magis  arquatn 

humana  a(Vc-rit  Curnc.d.i.fi.arquio- 
rcm  ,  &  rcrioreiti  IjC  &  quod  6  cafHi 
contingcTct  pro  iftapartc  iudicarct,Sc 
iftam  vti  magisvcratnfi:qmtur  Socin. 
confi).  t  xp.num.t^.vol.i.  hanc  magil 
communcm  ,  &:  fukitam  mcliori  bui 
rationibu^  icftatur  PariC  confil.  ^2, 
vol.  i.fccnrulum  quam  ita  fuitfc  iudici 
tumin  S.  confilio  Burdegalcnfi  affcrit 
Bocr.dcciJ!  1 1 8.  n.ii.0:  quod  hxc  part 
cum  (it  vcrior,humanior,magjs  a^qua. 
magirque  coramunis  ,  &  fccunduin. 
quam  fuit  Cr^ius  iudicjtum  &  obten» 
tum,&  quar  haucttcftajncnto.Cqucn- 
da&  amplcdcndafit  dicit  RoljndJ. 
Vallc  confil.8i.nunL47.voIum.i.hanC 
dicit  vcriorcm  ,  &  icc^ptiorem  opi- 
nioncm  Fcrnand.  Vafqui.  dc  CicccC 
crc3t.$  12.  numcr.  j  f.Vu:L  commu.. 
opiu.  Iib.f  wrb.teftcs  fcptem,  num.i* 
GubrKl.  Komaa.  com.  opin.  libr..fv 

tit.dc 
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tit.dctcftam.cortcluf.g.hanc  quoquc 
dicit  cocm  &  rcccpcam  Doft. fcntcn- 
tiam  Hotoma.conf.  20.vbi  dccidu  qua 
tuor  tcftcs  cum  fcriptura  noiarij  fuFfi- 
ccrc, idq; dccifum  refcrt  in  confilio 
Ncapolitano  Math.  dc  Afflict.  dccif. 
as  t  j 4.CIar.§  tcftm,cj. 56.  hcct  con 
trariam  magis  cocra  fibi  vidcri  dicat, 
quod  vix  admifcro.  maximc  fi  pcllis 
itagrauis  fir,vtfa(5la  diligcnti  inquifi- 
tionc  maior  iimncrus  habcri  non  pof- 
fit ,  quod  cafu  fcrc  ocs  in  hanc  partcm 
inchnant.Quinimo  funt  <^iii  cxiftima- 
runt  ijj^c  pertis  valcrc  tclim.ct  fi  tantu 
duo  tcllcsfucrintadhibiii,  &:itadicit 
fcvidilTcfcruari  Papa  q.S4?.in  tcfto, 
&  fccundum  hanc  parte  fuiffc  iudicatu 
rcfcrt  Hocr.dccif  2  1  S.nu.ii  Scd  coiter 
rcprobari  dicit  Parif.d.  conf.^  2.C0K?. 
antcp.&nullo  modo  tcncndam  Clar. 
d.  q.^e.Qwjcquid  fitjiac  Icquitur  Ca- 
mcra  impcrialis,quiaxquior,  vt  tcfta- 
tur  Andr.Gcil.lib  2.obfcr.obfer  1 18. 
nu.i8.Sed  cautus  fit  iudcx,  vi  non  taci 
lc  admittat,nc  occaflo  dctur  falfuati. 

Qu^asro  itcm,  quid  fi  tcftamcntu  ruri 
faftura  fit,  mimquid  minor  numcrus 
fufHciat?  Rcfp.quod  tuncquinqup  te- 
ftcs  fufiiciunt.tcx.d.I.  ti.  C.  dctcftam. 
qui  Icx  priuilcgiat  rufticos  in  hoc-, 
quod  coram  quinquc  tcftibus  tcftan- 
tur,dummodo  fiatin  loco,  quia  prini- 
lcgiii  cll  atiributnm  pcrfonx  in  loco,f. 
rufticis,&  r6ncloci,f.rurcagcntibus, 
idcoquc  ruftico  non  copctit  hoc  priui 
Icgium  fi  in  ciuitacc  vellct  tcftari,  ciia 
fi  copia  plurium  h.ibcri  non  poflct, 
ita  tcnctliart  li.I  liu.  cftq;  communis 
opinio  ,vt  tcftaiurBocr.  dccifi.  ^2  8. 

Infciturctiam  ,  quod  fi  ciuis  ,qui 
continuo  non  habitat  invilla,  rcptri- 
rctur  in  villa^ibuj;  xgrotarct,  &;  vcUct 
tcftari  ,  non  habct  illud  priuilcgium  , 
ciiamli  plurcs  rcpcriri  non  posiint.ita 
tcnct  I}.ut.d  I.  &  plcriq;  fcquuntur  , 
&  quod  ifta  vidcturcommunis  opinio 
dicit  tcrnajid.Vafc|ui,dc  fucccf.crcat. 


$.22.n.^9.vcrius  dicitRiminal.d.I.fi* 

8  Scdquidin  nobilibus»quiruriha- 
bitant  pro  maiori  partctcmporis?  Rc 
fpon  quod  ifti  quoq;  caudcnt  hocpci 
uilcgio.  ita  tcnctBar.I.conflciuntur  , 
$.codicilIi,ff.dc  iurc  codicil.  &  cft  vcra 
&  communis  opiniOjVt  tcftaturFcrn. 
Vafqui.d.$.2  2.num.?  2. 

9  Et  prxdi^a  proccdunttam  in  tefto 
in  fcripiis,q^  nuncupaiiuc  condito.ita 
tcnctBar.d.I.fin.&:  quod  ifta  eft  com- 
munis  opinio,&  confuctudoita  obfcr 
uat  aflcrit  Riminald.d  I.fi.in  gl.  vcrb, 
fcriptura,Fcrnand.Vafqui.d  $.22.nu. 
j4.Clarusd.q.5^. 

10  Scd  quid  in  tcfto  fado  tcmporc  bd 
li  vcl  loco  hoftjli?Rtfp.qu6d  valcat  cu 
minorcfolcnnitatcaci  inftar  mflitu.ita 
tcnct  Alcx.d  l  H.&  cft  rcccptisfimaopi 
nio  ab  omnibus  pltrifq;  corum  ,qui 
propter  pcftcm  talctcftamcntum  ad- 
mittunt,  uttcftatur  Vafqui.  dc  fucccf. 
crcat  §.1^  nu.i.&  dixifupra  q  11.9* 

11  Qojditcm  in  tcftamcnto  fado  in 
carccre,cum  cb  mctum  Tyranni  plu- 
rcshabcri  non  poflcnt?Refp.  Talc  tc- 
ftamcntum  valcrcfaltcm  cum  quinq; 
tcftibus.itatcnct  Bald.d.l.  fin.  &plc- 
riquc  omncs  quos  fupra  allcgaui  dc  te 
ftamcnio  tcporc  pcftis  fadto ,  &  quod 
ifta  fit  communisopinio  dicit  Vafqui. 

1 2  Idcm  cft,fi  ahas  cx  caufa  nccesfita- 
tij  folcnnitas  intcgra  adhibcri  no  po- 
tuit.ita  tcncnt  plcriqucd.  1.  fin.  &'cft 
vcra&  communis  opinio,  vt  tcftatur 
Corn  l.cafus.C.  dctcftam.Rip.  iraft. 
dcpcftc.in  priuilcg.vlt.voliit.  in  prin. 
Vafq.d.$.25.nu.3.&  5. 

I  ?  Qiud  in  tcftamcnto  ad  pias  caulas^ 
Rcfp  Dixi  fupra  q.iS. 

14  Qijid  in  tcftamcntointcr  libcros  ? 
Rcfp.Dixi  fupra  q.ir. 

I  5  Qi.a;ro  ittm  ,  an  fi  in  tcftamcnto 
inftituti  fint  Icgitimi  ha;rcdcs  vcnictcs 
ab  intcftato,  futficiat  minornumcrus 
quam  fcptcm  tcitium?  Rc/pond.quod 

quinquc 
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quinqucfaUcm  fufliciunt.tcx  cft  l.hac 
confultisdma^^.  (1  quis,&  ibi  tcnct  Bal. 
&  coitcr  alij  ,  vt  tcftatur  Fcrn.  Vafq. 
d  $.  1 2.nu.  I  .non  tamcn  fuftinctur  ut 
tcftamcntum  ,  &  cx  hoc  tcftameto  adi 
bunt  ha:rcditatcm,(ccl  ab  intcftato  ,vt 
idcm  Bald.tradit,&  communitcrtcnc 
ri  dicit  Cornc  confil.  1 7  2.1ib.  i.ex  quo 
nota  cafum  fpccialem  in  quo  caufa  in- 
teftaticaufat  &vincit  caufam  tcftati 
contra  communcm  rcgulam. 

16  Scd^ua:ro,numquidtalis  voluntas 
valcatjfi  non  omncs^fcdoliqui  tantum 
cx  vcnicntibus  ab  intcftato  fint  infti- 
tuti^an  vcro  in  codcm  gradu  fucccdcn 
tcs  dcbcant  inftitui?Rcfp.Arct.  1.  fi  fi. 
lius  qui  in  potcftatc,ff.dc  lib.  &  poft- 
hum.tcnct,valerc  talc  tcftamctum  ctfi 
non  omncs  fint  inftituti^&  hanc  vcrio 
rcmdicitVafqui.d.$.22.nu.i.  Scd co 
traria pars  magis  communis  cft^quani 
tcnct  Raph.Cum.d.l.li  filius,&  alij  c6 
munem  hrmat  Vafq.d.loco. 

17  Quxroprxtcrca,  an  tcftamcntu  fa- 
^um  coram  principc  vd  ipfo  Impcra- 
torc  rcquirat  numcrum  fcptcm  tcftiii? 
Rcfp.quod  non:&  valct  talc  tcftamcn 
tum  etiamfi  pcr  fupplicationcm  fucrit 
infinuatum,&  nihil  rcfcripferit.tex. cft 
l.omnium.C.dc  tcftam.  &  ibi  tradunt 
coitcr  Dod.vt  firmat  Vafq.$.2^.n,6. 

2  8  Quid  aut  fi  fadum  fit  tcftamentum 
coram  iudice apud  a^a ,  vcl  pcrfonis  4 
iudicc  ad  hoc  oi-dinatis?Rc{p.quod  ta 
lctcftamcntumconditum  apudada  , 
vclin  prarfcntia  iiifcrioris  iudicis  valet 
etiamfi  in  co  non  intcrucncrint  fcptc 
tcftes.ica  tcnct  Bart.&  rdiqai  d.l.om* 
nium,  &  ibi  dicithanccffccocmopi. 
Alcx.nu.^.Hicr.SchurftConf.^i  .n.  z. 
vcrf.polfcL  ctiam,Viu.d.vcrb.  tcftis,^. 
aparij&  quodiftafitcommunis  om- 
niumopinio  dicic  Vafqui.d.^. 24.^.7. 

ip  Anautcni  intali  tcftamcntocoram 
principcvdiuJicc  f.i<5lo  aliqui  faltcni 
leftcs  dcfcribi  oportcat,  an  vero  nulli 
rcquiraatur^valdc  dubitdtum  fuitjn4« 


quc  quod  faltcm  duo  in  tali  tcftamcn- 
todcfcribi  dcbcant  tcnct  Bar.d.l.om- 
nium,quam  dicit  clTc  cocm  opi.Rimi- 
nald.d.l.omnium,vcrf  in  glo.vcrb.tc- 
ftibus,  Kirchou.  com.opi.lib.  ccnt.^* 
concl.74  Hyppol.Riminal.^.  i  .n.^  58. 
dcdonac.Soc.  lun.  confi.  1 18.  volu.i. 
qucm  rcfcrt  cx  Did.Cou.rub.  dc  tcfta. 
par.2.n.  2.Clar.$.  tcftamcntum,q.j5» 
Viu.com.opin.Iib.i  vcrb.tcftis. 

Contrariam  partcm  tcnct  Paul.  de 
Caftr.d.l.omnium  ,  quod  fcilicct  nulU 
tcftcs  rcquirantur,dummodo  faltcm 
conftct  vcl  probctur  oblatioprccura  , 
quomodocunqucpcr  leftcs  vcl  alitcr. 
nanc  longe  vcriorcm  dicit  Fcrnand. 
Vafq.d.$.24.nu.8.&  hancdicitclTc  vo 
ritatcm  Hicr.SchurlF.  conlil.  yi.nu.i, 
ccnt.2.Scd  priorcm  tamcn  magis  coin 
muncm  &  fulcitam  maximis  audori* 
tatibus  dicitSchurfHus  d.  confil.n. 4. 

2uac  iudicando  &  confulcn  Jo  fcqucn. 
afit  Ego  tamcn  cxiftmo  quod  in 
hoc  locorum  vbifiunt  tcftamcntafcm 
pcr  attcndcnda  cil  confuctudo. 
ao  Qujrro  quid  fi  tcftatoi  confifus  dc 
harrcdc  quod  non  cfTct  concroucrfiam 
fadurus  noluit  tcftari  folc(mitcr,ficq; 
hatrcdcm  fcripfit  non  rite  fortc  coram 
qu.ituor  aut  quinquc  tcftibus,&  h^rcs 
lcriptusconfitcatur  tcftamcntum  fa- 
ftumclTccoram  tcftibus  ,  non  tamen 
fepcem,  numquid  cx  tali  confcsfio- 
ncfuftincbitur?  Rcfpond.  glofl.fin. 
C.  dccodicil.  tcnct  quod  fic,  &  hanc 
fcMtcntiam  fequitur  ibi  Bart.  &  fir- 
mat  couimuncm,  itcm  dicit  commu 
ncm  lafnumcro  12.  loan  F.ib.  §,  fin. 
inftit.  dc  fidcicommif  Cornc.  d.  l.fin. 
numcro  4.  Ego  tamcn  cam  contra 
omncius  omncmq,-  raiioncm  cHccxi- 
ftimo,quia  ncmo  faccrc,  vcl  iubcre 

SotcftjVt  Icgum  folennitatcs  in  fuotc^ 
amcntolocum  non  habcant,  &  cum 
tcftium  {blcnnitas  rcquiratur  in  lefta- 
mcntis  non  folum  pro  probationc,fe<l 
Ctiam  pro  forma^  vi  fupra  Uixi,illc  de« 
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feQus  formrper  confcsfioncinhaErc- 
disfupplcri  ncquit. 

11  Scd  quid  fi  harrcs  in  tcfto  minus  fo- 
lcnnipromifit  tcftatori  fcruarc  volun 
tatcm  fuam  ,  numcjnid  fuftincbitur? 
Rcfp.<^uod  ficnon  tn  tim  in  vim  vlti 
ric  voluntatis,^  in  vim  contraftus,cj,» 
volunias  tnnliuiiin  contraftu , imd 
hoccafu  fufliciunt  duotcftcs  ad  pro- 
bationcm  volunt.itis.ita  tcnctBar  \.nc 
mo  poicft,lt*.dcIcga.i.&  luccflc  cocm 
Dod.opi.dicit  ibi  laf.  in  lcftur .  I . nu. 
i8.  &Ic^tur.2.nu.z7.Rip.n.i9.  Cro- 
tus  na.i  z.Io.Bologn.n.zp.Hannibal; 
nu.fS?.  Vndc  fucccdit  cautclatradita 
pcr  Carpol.cautcl.i75.&  cautcl.129. 

21  Idcm  cft ,  fi  aprincipio  conucntus 
a  lcgatario  ncgauit ,  &  poftca  dclato 
ei  iuramcto.dicatlcgatu  vtl  fidcicom- 
iTiiflum  rclidu  fuiflc  in  tcfto  minus  fo 
lcnni,id<];inpjna  mcndacij.  ita  tcnct 
gl.l.ti  C  dc  hdcicom.<}uam  coitcr  ap- 
probatam  dicit  Vafq.  de  fucccf.  crcaf. 
^.ij.nu.«;.Mant.lib.  i.tit.i  j.numc.4. 
Didac.c.indicantc.nu.  t  .dc  tcfta. 

2j  Qoarro, numquid  ftatuto  induci 
poslic,  vt  coram  minori  numcro  te- 
ftium  valcat  Krftamcntum  ?  Rclpond. 
<juod  fic,ctiamfi  talc  ftatutum  condi- 
tum  lit  a  ciuitatc  rccognofccntc  fupc 
riorcm.  iiatcnct  Bart.  I.  cundios  po- 
pulos,C.dc  fumma  Trinit  &  hanccflc 
communcm  Dod.  fcntcntiam  tcftatur 
ibi  laf.nu.  j7.Fcrnand.Va{qui.dc  fuc- 
ccf.crcat^.i.num.zo.Viui.com.opin. 
lib.i.  vcrb.  ftatutum  ,vcl  confuctudo. 
QupJ  proccditquoad  fubditos  iftius 
loci ,  forcnfcs  tamcn  non  ligat ,  iiadi 
cii  tjrcma^is  cammuncm  opinioncm 
laf  d  loco.  num.  .|.  Cuntrarium  vcro 
rcccptius  probai  Viu  com.opin.lib.i. 
vcrb.itaf.uum,vcrf.aniphaprimo. 

2^  Qjjiiimo  vaJcc  cttam  talc  tcfta- 
mcniUin  vigovc  ftatuti  quoad  bona 
•cxrraicrritoriiim  ftjtivcntium  hta  ,  vt 
tcitatiir  fjf  1.  cimCfos  populos,  C.  dc 
S  S.ccdcf.tn  ic  «5tu.col.io.  Alcx.  coO- 


f1l.44.T0l  5.Bru.in  trafl.quod ftatib. 
mafcul  art.8.2S.q  P-irif  c6f.11.  vol.j. 
Ant  Gabr.com.concl.lib.4  dc  tcftam. 
concl.^.idc  Viui.d.vcrb.ftatutii ,  vcrf. 
amplia  i.cxtra  vcro  territoriij  confc- 
ftum  coram  duobus  tcftibus  non  con 
fiftit.ita  dicit  coitcrtcncri  Viu.  ibid. 

Scd  numquid  hacc  rcmislio  (blcnni 
tntumhabcbitlocum  in  donationccau 
fa  mortis ,  vcl  codicillis  ?  Dixi  fupra  §. 
donatio  &  ^.codicillus. 

Quajlio  LVI. 

In  teflamento  jfptem  teHesrequhrunttir,^ 
an  hoc  procedit  de  iure  cauonico,  diflingHi- 
tnr  ttt4,i.CrJcq. 

1  T*\I<5luin  cft  fcptcm  tcftcs  ad  cius  va 
•JL^ljditatcm  rcquiri,  fcd  quarro  num 
quidvtroquc  iurc  non  tantnm  ciuilt 
icd  ctiam  cinonico  tanta  folcnnit.is 
rcquirarur?Rcfpon.In  hoc  diFficili  ar- 
ticulodiftingucndi  funtplurcs  cnfus, 

2  Primus  cft,qntcftamcntuin  fitprin. 
cipalitcr  ad  pias  caufas  ,  &  tunc  faitcm 
duo  tcftcs  fufficiuntjfiucagatur  in  fo- 
ro  ccclcfiaftico,fiucfcc'jUri,fiucin  tcr 
ris  fiibicdis  tcmponli  iurifdifttoni  cc 
clefiafticar.tcx.c.  Rclitumihanc  dicit 
efl^c  cocm  opi.Viu.Iib.i.com.opi.vcrb. 
tcftcs  fcptcm,nu.7.Dixi  fupra  q. 

^  Sccundus  cafus  cft,  qn  tcfimfit  cora 
paroclio  vel  faccrdote  &  ducbus  tcfti- 
bus  intcrris  Ecclcliar  fubic^fis,  cfiam 
quoad  tcporale  iurifdiftio..c  ,  &  tunc 
tcllm  validum  cft  dciurc  Canonico  fi 
ueadpias  caufasfiucprofanas  condi- 
tullt.tcx.c.cucflcSjdctcftam.d.  &  hac 
opi.  dicit  ibi  moribus  rcccpta  eUc  loa. 
Andr.quirrcfcrt  Fridcr.tfe  Scn.  confi. 
2  1 7.&  ctjcm  opi.attcftaturCorn.  con 
fil.idi.vol.^.Ruin.conf.^  i.n.u.  vol. 
i.iSi  hanc opi.comunitcr  rcncri ,  &  in 
pradica  fcruari  dicit  quoci;  Ben.Capr- 

traft. 
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tra(5tReg.c.'04*nii,^.  magis  cocm  Hi 
cit  Roland.a  Vallc  confi.  Ji.  n.4 1 .  vol, 
5.  Alcx.  confil.^T.vol.i.Parir.  confil. 
5i.vol.  j.Ccphal.confil.j  z.n.  i  S.Bocr. 
dccif.p^.colu.i.  Alcx.confi.  ^  2  i.vifb 
thcmatc,nu.9.vol.2.Tur23n  opin.44. 

Caitcrum  cxtra  tcrras  Ecclcria*  in 
tcrris  impcrij.dirpofitio  d.c.cum  cfTos 
locum  minimc  lubcc  ,fcdcft  fcruan- 
dum  fccundum  quod  pcr  lcgcs  ciuilcs 
difpofitum  cft.  hanc  opinioncm  dicit 
confuctudinc  roborari  &  feruandain 
clTeBcncd  Cipr.d.concl.io^.num.G. 

Tcrtius  cafus  cft,qn  ncc  ad  pias  cau 
fas  fadum  cft  tcftifi,  ncc  cum  duobus 
tcftibus  parochianus  interucnit,&  luc 
an  minor  numcrus  fufficiat  ^an  vcro 
folcnnitas  iuris  ciuilisfcptcm  tcftium 
requitatur,  valdrcontroucrfum  fuit , 
quibufdam  cvirtimantibus  rcgulariicr 
cc  iurc  canonico  candcm  folcnnitatcm 
dcfidcrari,quz  dcfidcratur  dc  iureci- 
uili.icatcncc  Anchor.d.c.cum  cncs,& 
dicit cocm  ibi  ImoI.Cornc.libi  contra 
riuscoiif^^.nu.^.ik  fcq.  Fcrn.  Vafq. 
dc  fiicccf  crcai.§.  11  .nu.  i.  Alijsvcro 
cotra  fcnticniibiisqnod-f  ^ciurc  Ca- 
nonico  fufficiant  qaai-uor  teftcs.itaie 
net  Abb.d.c.cum  clfts,  &  cam  dicit  cf 
fccocm  opi.Dcc.confil.zS^.vifopun 
6lo,nu  8  Alcx. co n fi. I o^.vol.^.Bocr. 
dccif  ?>{.R.un.conlil,  f  I  n.ii.vol.  i. 
Did.Cou.d.c.cii  cifcs^nu.  i } .  Roland. 
a  Vallcconfi.^i.n  ^i.vol.j.magis  c6 
muncm Clarusq.<  ^.Qjja  tcftimoniii 
duoru  virorum  forctus  vidctur  vnius» 
cuiufcunquc  aui^ontaiis  fit. 

Qu^pio  LVIl. 

TtHcs  m  teUaniento  dcbtnt  e/J'e  idonei.n.  i . 

ffmina anpoffit  ttflis  tJlJdn ttjLmeto,n.2» 

i^:d  de iure  tanonu  o,nH.j . 

i^md  in  tod,  tdUs.nu.  4. 

Q^iid  m  t  ftamento  ad  put  caupis/tn.  ^ 

Qliidmtrr  libercs/im.6. 

i^.(iin  tcHa/miUo  mLtis,nM.j, 


Qifjd  in  teflo  fi^o  tempore  peflis,nmner.  S, 
uin  hermophfodttusteflis  efje  pojjit^  nnm.^^ 
.An  feruHs  teflis  efle  pcffit.nu.  i  o .  &Jeq, 
oin  caecus  tefiis  ejfe  pofjit,  nu.tl* 
^n  hxres  fcriptus/iu.  15. 
Monachus  monafietio  inflituto  an  teflis  ejje 
pojfitjbid. 

^n  films  in  teflo  patri  teflis  effe  poffit/i.  1 4, 

ieg4t*r:us  tefiis  effe  paffit/iu.  15. 
.An  notarius  pofftt  tfic  teSits ,  nu.  1  <$. 
Tefles  inhabiles  an  iuffuiant,  (i  coTnmnni  opi 

nione  idonei  cenfeantur,nu.  1 7. 
Teflrs  inhabttes  vitra  numcrtimnon  "pitiant 

teflamentum^uu.  1 8. 

1  p\Ebcnt  ciiam  tcftcs  in  tcftamcnto 
•A-^adhibiti  clfc  idonci,&  omni  cxcc 
piioncmaiorcSjidcft  fincomni  fufpi- 
cionc,vt  tollatur  fai(itatispra:fitinptio 
vndc  non  omnes  teftes  clic  poftunt. 

2  Namq;primum  mulicrcs  icftcs  adhi» 
beri  in  tcftamciito  non  pollunt.  tcx  I. 
qui  tcftamcnto  h^ rcs  $.muIicr,C.dc  tc 
fta.acccdit  glof  &  omncs  Doc.$.tcftc$ 
infti.  cod.  iJq;]>panimi  incoftantia, 

j  Ethac  quidtm  dc  iurccitiili.fcd  quid 
dciurc  canonico?  Rcfp.Conrroucrti- 
iur,namquod  fccminatcftis  elfenon 
posfic  commune  dicit  Dcc.c. j .cxt.  d« 
tcftib.l.j.ff.dcrcg  iur.iiu.j  1.  Alcx.in 
conC7o.Iib.».conn77.cod.lib.confil, 
177.0  j  hb.i.Ioan.Dilcd.tit.i.  caut. 
i.n. 7. Bru.traCt.de  torm  q.8.v'tralau 
dacos  pcr  lul.  Clar.q.  s  S  tcftamcn- 
tum.Viu.verb.tcftis,Iib.  i .  nu.2. 

Conirariam  fcntentiam,  quod  pof- 
fii,communem  dicii  I.if  I.hac  cofultiC. 
fima,in  prin.nu.9.C  dc  tcftam  Crot. 
tradt.de  tcftib.par.  i  .n.  10.&  D<dj.c, 
cum  cflc3,n.i4.dc  tcftam.magis  veram 
dicit Vafqui  lib.:.dcfucccf.crcat.$.i2, 
nu.4i.&  lcq  pcr  tcx.c.cumefrcmxfci 
a  prima  non  cft  rcccdcndum. 

4  Scd  quaero.numquid  tn  codicillis  foe 
mina  tcfti$cUcposfiti'Rt'fp.gt.&  D.)C, 
^..nulicr.vcr.non  po:crit,d  l.qui  tcfto 
tcncnt  quod  fic.idc  gl  &  Doc.d  tc- 
ftcs  ,cllq;c6is  Viu.  vcrb.icftisjib  i. 

nu.j. 
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nu.^.Va(qui.$.f  2.n.i  i.licctDcc.  am 
bigat  in  d.I.  i.tf  dc  rcg.iur.per  I.hac  c6 
fultisfima,  vbi  dicitur  ^  cunde  modum 
dcbcrc  obfcruari  in  codiciIUs  qui  prar- 
fcribitur  in  tcllamcntis.  Scd  a  commu 
ninon  rcccdas.namqjquod  in  d.I.hac 
confultisfima,  dicitur  nonadtcftium 
qualitate  rcfcrcndum^fcd  ad  tabctlariii 
&  fubfcrlptioncs  citcraq;  quf  fpeciali 
tcr  in  cocci  tcfto  vltra  vulgarcm  tc- 
ftandi  formula  intcrucnirc  ncccffc  cft. 

5  Q^a:roitcm,quid  iiitcftamentoad 
pias  caufas^an  mulicr  tcftis  cftc  posfit? 
Dixi  fupra  q.  [  8. 

6  Q^^^  i^^'^^ tcftamcnto  intcr  libc 
ros  ?  Dixi  fupra  q.  i  2. 

y  Qu^iiO ctiam^an  in  tcftamcnto mili 
tis  mulicr  admittatur?Dixi  fupra  q.8» 

8  Ircm  quxro,t^uid  in  tcfto  fa^o  tpc 
pcftis?Rcfp.quoi{  admittitur  f^mina, 
quia  hoc  tpc  luris  ciuilis  folcnnitas  rc 
laxatur.ifta  cft  communis  opi.vtdicit 
Ripa  trad.  dc  pcftc,vItimo  priuilcdo , 
H.innibal.in  l.ncmo  pot,  nu.7  2.n.  dc 
lcg.  I . Parif conli.  j a Jiu.48  Iib. i.quos 
allcgat  Vafqui.$.i  1  nu.ar  Conirariu 
tn^quod  tpe  pcftis  mulicr  tcftis  in  tc- 
ftamcnto  idoncacflcnon  posllt,  dicit 
communcm  opi.Ruin.conf.  iO.vol,^. 
Anio  Gabr.com  concl.lib.^.dc  tcfta. 
concluf  ^.num.^.&  harc  vcriorcft. 

9  luxtafupradidaquarro  etiam  ,num- 
qmd  Hcrmophroditus  posfii  in  tcfto 
tclhs  cllc?Rtfp.gI.d.$  tcftcs,  fcnet  qd 
fic,quam  ibi  communitcrDodi  fcquu 
tur,itaBrmat  Vafqui.d.$,i  a.num.i  2. 
Quod  tamcn  iniclligc  qu.mdo  prarua- 
Ict  in  fcxu  viri!i,fccus  fi  in  f^minco,g!, 
&  comniunucr  Dj6t.d.Iocis. 

10  Qi'arro,an  fcruus  poshi  tcftis  cflc  in 
tdtamcntorRcfpon  quod  hcct  feruus 
iurc  communi  hbcr  fadus  nou  prohi 
bctur  tcftimoniuin  diccrc  corum,quj 
fcruitutcdurantc  viderat,vtgl  com 
nr.iiiitcr  Dod.d.$.  tcftcs,  Vafq.$.i  i. 
lib.  J  .nu.S'7.  &  alibi  dictmus,  tamc  in 
tciUmcto  tcftis  cllcncquit  d.^.tcUcs* 


1 1  Sed  quaero,quid  Ci  feriius  coi  opi.r^ 
putabatur  libcr,  nuquid  tcftis  cflc  pof* 
fli?Rcfp.Diftingucndumcft;autcnini 
quzritur,an  teftamcntum  in  quoadhi 
bitus  cft  feruus  ille  valeat,  &  dic  quod 
fic  tcx.l.i.C.dc  tcftam.&  ibi  tcncnt  co 
muniicr  omnes ,  vt  tcftatur  ibi  Alcx. 
Ant  vcro  qusritur,an  tcftamcntuin 
quotalis  fcruusadhibitus  eft  posfit^ 
bari  pcr  talcm  tcftcm  fcruum ,  &  hoc 
valdc  controuerfum  cft,fed  communis 
&  reccptior  opinio  eft,quod  fic.ita  te 
netDyn.&  fcquitur  Bart.d.l.ad  tcftiii 
§, I  ,6l  quod  ifta  cft  cois  ccftjtur  laf.d. 
1. 1  .Vafq  qui  cam  tcncndam  eflc  dicit 
d.§.  1  i.Iib.a.n.88.Qiiia  teftcs  in  tcfto 
pro  forma  adhibcntur,quo  cafuinha- 
bilitas  poftea  dctcda  non  iiocet. 

12  Qiiarro,numquid  Cfcus  in  tcftamc» 
to  tclbsadhiberi  posfit?Refp.qu6d  no 
&  fi  adhibcatur,cx  poft  fidto  hoc  vitiu 
fupplcri  ncquit,d.$.tcftcs,&:  eftcom- 
munis  opinio,  ita  tcnet  Alcx.l  fi  non 
fpcciali,C.dctcfta  &  cx  coinmuni  rc- 
foIuitCorn.conf.i  8.nu.  5.hb.2.qucm 
refcrt Vifqui  6.§.i  1  .lib. 2.^.78. Quo 
niim  tcftatorcm  videre  non  p6t,quod 
regularitcr  ncccflccft  vt  tcftamentum 
valcat,(lcus  cft  in  adibus  intcr  viuos , 
in  quibus  c^cus  tefti5cflc  non  prohi- 
bctur ,  vt  dixi  §. 

13  Qnjrro^an  hzrcs  fcriptus  teftis  cffe 
posfit  ?  Rcfpond.quod  non,rex.l.  qui 
tcftamcnto,in  prin.fl  dctcft.  Scd  quid 
fi  monaftcriumfit  inftitutum,  nura- 
quid  Monachi  cius  tcftcs  cfle  poflunt? 
Rtfpond.  quod  fic ,  ita  dicit  commu- 
ncm  opinioncm  Viui  lib.  z.com.  opi. 
vcrb.  tcftcs  mon.ichi.nu.  i . 

14  Quarro,an  filiusin  tcftamcntopoC 
flt  cflc  tcftis  patri  ?  Rcfp.  quod  non. 
fiuc  patcr  tcftctur,fiucha:rcs  ihftitua- 
tur  glof.  1.  qui  tcftamcnto,^.  pcrcon- 
tranum,  fl".dc  tcftam.qux  a  Duc.com 
munitcr  approbatur  ,  vt  dicit  Abcr, 
dc  Rofat.traft.de  tcftib.part.  i .  pnm« 
par.principaliSjVcrficd  dubitacur . 

Qa^arro 


-Libcr.§.Tefl:amenrum.  /41 


Vf  S  Qi^^f**      numc|uid  Icgatarius  vel  fi 
dcicomiflarius  tcfti.s  cflcpofsii?  Rcfp. 
c^fiCjtcx.I.didjntibuSjC.dctcfl  Intel 
ligcfi  tcflm  (it  folcnnitcrconfcdurna- 
<juc  tunc  valct,non  obRantc  cp  cx  tefl i 
bus  adhibitt  fintlcgatarij ,  vt  li  contra 
tcflm  <\6  moucrctur,qiiia  tunc  non  agi 
turprincipalitcrde  commodo  Icgata- 
rij.fcd  hxredis  indituti:  fircus  fi  proba 
ri  dcbct  pcr  iclles,  vt  «^uia  viua  vocc  tc- 
ftatus  cli.ita  rjn.c.indiper  dc  tcftibus. 
Scd  f|>  pofsit  pro  h«crcdc  indiftindcco 
muncm  dicii  Curt.iun.conf.i S  num. 
Z2$.Alcx.d.I.di(5^jntib.  nu.2. Rimin.il. 
on.  i.Bcllon.coiif.  id.nu.^.Io.Dilc^. 
dcart.tcftan  tit.2  .caut.p. 
16  Quzroite,  nuquid  tabtllio  pofsitin 
telic adduci  &  numcrari  ?  Refp.ijific, 
hacdicit cocm  Viu.Ii.i.vcr.teftis  rccj.- 
riturin  fi  iii  firriptis  fiat  ,cj>  fubfirribar, 
&  figncr,  &  non  fiifficit  vnum  finc  ali^ 
tcro  .  iftccll  communis  &vcriniimus 
intcllcCtus,!  Domitius.dc  tefta .  fi:cu- 
dum  Vafi:].d.$.  I  J.nu.  57. 
17-  luxtaprardiiia  fciasct.quod  tcfles  ad 
hoc,vttcflmvalcar,ralteidoncos  cc  coi 
opt. tpc  tcfti  fiifficit,  quicunquc  fit  ca 
tcftimonij  iinpeditiuj  ita  tcnct  gl.fi. ift 
fin.I.cum  lcgc,ff.dctcftain.&  fijquitur 
B3r.&  magis  coiter  Dodo.d  1. 1 .  C  dc 
tcftnm.vt  ttftaturibiRiminald.nu  ?. 
•  Notabis  ct,  ijp  fi  plurcs  tcftcs  ,  dc 
iurc  rcqutruntur  adhibcantur,  ctiamfi 
ifti  fiipra  additi  fint  fcEmin:E,fiirdi,ca: 
ci,furiofi,non  obcft.Qujia  nulla  difpo- 
fiiio  rcgularitcr  vitiatur  per  inrcrucn- 
tum  illuis  rci,qua:  ctiamli  oino  abcllcc 
&  non  intcrfuiftcc,  non  vitiarctur.  ita 
omncs  l.vni.C.dc  rci  vxo.ad  gl.  coitcr 
probata d.I.qui  tcftimcnto,$.pcr  con- 
trarium,verb.polfc,lf.dc  tcftam.Vafq. 
coinmuncm.^.  i  j  .nu.2  5. 

Qu£[}w  LVIIL 

Tcflesdebem  effe  vo^atf.nu.  1 . 
U/md  de  iwre  canoniQo.m.  i , 


Qu'd  m  teflumento  adpms  caufas.nu.^ . 
,4n  fjfecwiter  rng<xri  debeant.rm.^ 
^n  ab  tpfo  tefiatore  ro^andi.nu.  $. 
B^o^tus  per  dttos  teHes  probatkr.nu.6. 

1  1)  Equiritur  ciiam  ad  validitatcmj  7t 
■AVieftcs  tcftamcntoadhibiti  fiiit  ro- 
gati.icx.l.harrcdcspalam,$.in  tcftamcii 
lis ,ff.dc  teftam.  ita  tenct  Azo  &  ali  j  ia 
auth  rogati.dc  tcftib.  hanc  dicit  cocm 
Viu.d  vcr.teftes,CIar.q.8 1. 

2  Scd  numquid  hocct  dc  iurccanoni- 
co  rcquiritiir?  Rcfp.cj»  fic.ira  coitcr  te- 
ncridicunt  DoCt.allc^a:i,  &  confuluit 
Barbat.conf.  ? :  vbi  dicir,  tp  ocs  Scrib. 
linealiqua  difcrcpatiafirmat,  quod  in 
c.  cu  ellcs,  dc  iurccanonico  rcQ airitur 
rogJtus  tcftiu  h.'nc  dicit  nouilsimc  rc 
ccptiorcm  Vafq.li.  •     i  j.nu  56.hjnc 
opin  dicit  Ant.dc  Butr.d.c  cum  clfes, 
col.fi.confiictudinc  roboratam  allcg.ic 
Fnd.dcScnis  confil.'  {.qui dicit  hjnc 
opin  fi-ruanda  in  praftica.  licct.n.ius 
canonicudero^ct  in  numcrotcftium: 
11  fi  non  quoad  /blcnnitarc.Qjare  fcrua 
du  hoc  ta  111  foro ccclcfiaftico, q.  fccu- 
lart,cui  fiittVagatnr  c.rchtum,  &  auth, 
rogati,quam  canonizatam  dicitin  d.c. 
fi  dcbitum  Albcr.  in  d  auth,  ira  confii- 
luit  Alcx.cof.T.voI  :  .Et  no.quod  prar- 
di<5ti  Dod.ocs  voIunt,ad  hoc  vt  valcat 
tcnm,&  inftitutio  rcquiri ,  vt  rogitus, 
pcr  inftitutum  articulctur  &  probctur, 
&B4r.I.dtiius,dctcftam  milit.  moncc 
Aduocatos  vtfint  cautiin  formandis 
articulis,quialicct  tcftcs  dicant  fcaudi 
uiflTc,  &  non  dicunt  fc  adhibitos  &  ro- 
gatos  ad  hoc,nihil  probant,  &  Paul.  dc 
Caftr.confi^,'  i.  vol.2.  dicit,tp  fi  dVct 
tudcx,  darct  fniam,  quod  inftuutio  fa- 
^etin  terris  ccclclio;  non  valcrctfi- 
ncfi^lcnnitatciuris  ciutlis^fquod  pro- 
bcturjquodtcftcs  clfcnt  rog.iti. 

3  Scd  diHicnltas  cft  ,  an  id  lit  in  caufis 
pijs,vt  idtcs  ncccflario  rc^g.indi  lint? 
Rtfp.  dixi  fupraq.  Viu.  vtib  tcftcs, 
lib.  I.  ibi  fcqucnda  tamcn  Vafq  lib.?, 
§.i^.nu.5(^. 

M  in  Scias 


Micliaelis  GriUl  Sententlarum 


4  Sci  js  ^c^i^^  ieOtCs  (p.c^i  Jjtcra^  hfl^c 
rogari  dcbcfit^  v{  x<:n^.i\B.io  jatU;ri.iii£ 
vcIinc.itaQflg/frrai^  cpis  fnh,  <)uam  tc 
nct  Bv.A  D  >^.d.\.U^fi4es  pala^u, 

5  Jtcjjj  dia*/^  non  r^.q^iiiiijr  tcftcs  r.o 
gato«  c^fc  ob  jpfo  tjeftaxorc,  fv<l  fufticit 
^  4  N^^tAi^^o  ^ui  fuilioct  viccin  tcftato 
ris,  vcl  alio  t  G:icntctri&  confcntjcntf 
tdtiitArclxoc  fiat^ta  c{k  cois  ofiinio,  yt 
no.IaCci.iJuc  cpAfMiiifsima^Alcx.con 
(jj.47.jtu^4.1i.2.idpm  d,l^ac.cojafultif 
fuoa^.iti^pALSj  ica  ab  oibus  Ita!ia:  44« 
CQi^iiAim  idicitSoc.fcn.conr.il  2  p.JHi. 
^.vxil.»  qucn>  ric-fcrt  Mj^tij.  z.d^con 
t^-vlt^voJ lit.i  r.num.^.ypfq.vbifu- 
pra  nu.7 fo]  Jicct  cootxoriam  vdit 
^.l.  ibiP«^^.d  autb.rogati^pcr  tcyf. 
auxh.dctjcl^jbu5j^  &  hciL-i. 

^  Nota  ^uoquc  hoc^quod  (i  probata  pft 
vp)u|ua$  tc^Utons  pcr  futfic<c;£m  nu*> 
Oicrj^m  t;:iljujn/jus  ciix->qupd  prob^t 
K)git.u*  p^r  duos  icftci  pflc^6*:m 
opi.dicit  }o  dcImol..(i.c.ai<m£il^.l4* 
cql.qiicjT]  rcfcrt  Alcx.i^i  conf  ^^.n^u.). 
vi>).2.Non  tn  rogxmjkij)  Uiibiopiijniio 
tur.ita  ccjjct  iUcx.conf.i  f  {.jMJ.v«ii.2« 
d-con  f.4  7 .  Corn.  coaf.  ^  o  8  .n  n  .4 .  hb.  j  , 
Dcc.conf  I  i.nu.i^.&;  i6.J^\c%..\.{cien' 
dum,4iart.&  £uitcr  Dlod.4cvcxb.obl, 
Cocro dicit  Vafq.vbi  fupja  nu.^o.  Va 
fi  Notarius  in  tcAo  diccrct  tcdci  a^Ki 
bicos  fuiiTc^ncc  aJijccrct  co$ ad  hoc  v.o 
catos  ciTc/cfl itt  cOct  nuilum^c^uia  rogi 
tys  non  prxfumcrcair  pcr  fupradi<^a . 
bac  dicunt  cucm  Dod.  in  l.fvicodutn^ 
Cor.conf  1  76.  vol.;.Ruin.ponf.  i  54, 
iUi.z.vol.3.iiald.conf.476.nu.^.  in  6. 
vol.  I .  Alcx.con  f.  7  o.  n  u. :  o.  vol.  2 .  i .  fcie 
dum^num  ^o.tT.dc  vcrb.obl.  ibi  vmm 
&  c6cm  aflcrit  Arct.nu.  i  ^.Bocr.  dcx. 
j4.ou.z.&  4.Aiant.dcconic^.vIt  vol. 
lib.  7.tit.i  i.nu.7.Viu.vcrb.  tcflcs  ioiB 
intcfto^Boer.dccif.i)  t  .nu.^.cocm  di> 
ot,&  hanc  vcriisimam  fc(]uor. 

Scd  ^d  il  tcilcs  fcfubfcripfcruQt^nu 


c^iii<J /9  .dui>io  pTumeatur  rof  .xi?]^^^ 
(j7  li^.itg  <c(i  cois  Pipii?.  vt  tci^  UdH.  St 
ooiRps  fommtinit^M-  d.l-i<^fcc;».du,  Vw» 
Ijb.  1  .vbi  fiipra  ^^tcr  d*^ttciC 

Qy^r«,  nuiwijuid  i^itu*  tcA-i»* 
<|uir.Jtg  r  i  n  t  ciUmjCJJtio  ^d  pi^  fciU.ras  } 
^^ifu|M-.*q.|8. 

.  ltt:m  qii«rtCO,qujd  ip  ufl.Li)9(Wto  ior* 
Ipr  idM.-r<os?  dixi  Uipra    j  r . 

oji  tcilamcBio  miUi^  ?  &cfp./i> 
iu:.CoinmuHcjn  dipit  Vaf^  dcfviccciiu 
cr5:at.$.  i  a.jau.^^Jjf^iipfciCoiMr*, 

Qu^tro  ct , an  ficijt  ttilium  roojtu^ 
ij^  &  noxarij  rcquiraturt^ft^jrp.ii»  Uc,  & 
QlQif&iopp.i^ca  iupplcriqpn  pot^  ocfi 
pr^rfumitur  rogatuf  nifi  proWtiif  j  Vii 
i4ipfuH)jQ  inArumcnto  tc(ictur.  itaic 
iKt  Innoc.&  alij  c.^.dc  fid  i»fir.coem 
dicit  cifeopijuAlcjc.conr  1 5  j  .Vidi^ttf 
prima  conlidcrationc,ou  p.voi.z.AW- 
d .  i .  fcioiiidjim  ,n  u  .4  ^  .Spc^^n  .co»  f.i  7 
Qu.j.vol.a.  maximi:^n  Notantus  B)or 
tj^iu^-fl.  luoc<;^uoqu^diqitcocm  Dcr^ 
c.  I  .nu.io.dc  gd.inilr.R.ui  oouf  S.qu* 
}  |.vol.j.maqiscocmcoi)i^i44.  pii.z. 
voi.^.Uocr.iiccif  ;5.nu.4  7.  GraBi.dc 
(if  io($.nu.24.Rol.a  VoUciofi^. 
4.Ii.|.Q4  tn  intclligcniiicx  vi/fbi( 
ccflario  ifcratur,vi  ^.i  fubfcripfjt ;  cge 
iijbfcripfi  ^  pMblJCauij  ^uia  Jjf:cc0>if  10 
fciyuitur  uo^jatM  fiiiHc  cm4P  aJus  ioi\m 
mcatu  publkcufQ  coR^crc  uon  poj^it» 

Qjupio  LIK* 

^ttin  domiwac  canf^miHiis  pi:^ewttte/ff 

dcbfntftm.^. 

natkiQ  Trel  ff  liult^io  fo(fit  mdnfi,nHm^ 
6.&y, 

I       Ec]uiriturctadformara  &njJciini 
X\  utcm^vc  tdlcs  o^sprxicjjtcs  ija^ 

toii 


ff   Liber.§.Tefl:anientum.  f47 


fotl  t«fl6,atn^  Ci  ncm  fftaflCf^rtt  doncc 
pcrfeaum  tcOin  cfTct.illod  n«ll&cenr<i* 
rc^wl.qui  teft.imchto,  fvctcrcs,  ff.  d< 
tcrt.T.&:  cfl:  vcra  &  commuTlrt  optiiioj 
r(  :<(rcr!t  Parif.  conf!  ^  j .  nn  m.  >  S.lib .  t . 
FerrraA.Vjrfcj  dcfacc.creai  $.f  i.n.^r. 
2  E«  cjuo  infcrtur  ,  fi  fcptcm  tef^cs  <#e 
rna  pnrte  tcftJ  dcf^wiercnt  <*fccrttcs  fe 
iHtrd  fcffe  (<  lYon  pJui ,  &  afia  pirs  p«r 
*1ios  fcptcm  tcftes  proWetiir.faks  tc- 
ftcsnthH  profearct,fji?ia  t*ftci  tcftame 
Utij  nihil  probat ,  rrifi  et  int^gro  ^ibct 
fotnts  teftncnorcm^dumTnodo  perob 
litiiotTem  aifcjuid  tioti  cccldcrir  mtfmo 
ri» ,  cnm  intcgro  tcfto  dcpofuerint  f« 
interfuiifc .  ifta  cft  tcra,  &  c6i$  opinid 
Dodt.Bjl.Atcjf.larmi.^.d  l.cum  anti- 

quitas,  Ro.tia.conf.SJ.  Alcx.conf.^?  '*. 
j.&hancco^nmoneffteffecfpin.  tcfla- 

tnrFcrnan.Vaftj.<! 

j  •  Hi->ttfiefir^*<«ftest<w}  tel^6  pr«fe^l 
cftc  rfcbcn^^jitJ  accipicndum  c(>,nt- 
fin-cccfjitarcalit^uadifuinjPancur.mo- 
do  tHH  poft  ircccfsttatcm  ftatim  redtu 
tibns  tcftA  perfik: iatitr,  aut  cofam  ali js 
in  abfcntium  locum  fubTo^atis,<^uibws 
tamc  oijquaf  iaTti  fifta  crant,  repctcrc 
oportct.ita tra^lit  gl.Sf  coit^  Do6to.f, 
cafu$,C.dcteftamcnris,terb.remrrtum 
fCT  tex.d.l.cum  aBtiquifa(*,eo.tit.vcrt 
fm  ititcm,  &  cft  yera&  contntnni«  opi 
nio,vt  tcftattif  Paiil.Parifconf.i  j.  nif. 
aS.  IHb.  2.  Quia  cy  caufa  ncccfsitatis  ct 
forma  lcgis  potcft  rt4auari,vt  cft  com- 
munis  optnio.dc  <jua  alibi. 

4  8ciasft,qnddre<|uiriturteftiumpr« 

fcntia ,  cot^ffc^o  &  tcmporc  iri  ipfius 
tcftatofis  cotifpcaiu ,  adco  vt  fi  parfcs 
intcrmcdffis  cflci  inier  tcftatoreflc  t« 
ftcs  vd  corttna,licct  tcftes  noiam  habe 
rcnt  voccipfius  tcftatoris,tiS  teflA  tuc 
*  non  valcrct.ita  tcnct  Barto.l.2.$.  idcm 
LabcoJllL  Arai^ti.plu.S*  eft  vera  lc  cois 
fnia,  vt  ufhtur  Alcx.  1.  fi  notrfpcciali, 
num.6.Iaf  HH.f.  f    7  ^  '^  <^on<"-  i  54- 

Parif.  con  f.  j  j  .mi.  tM.  Abk 


c.ex  !iteris,ext.dc  confuet.vbt  ocs  coi-, 
tcr  rcprobant  gl.d.l.idcm  Labco,verbf 
audicrint,  idcjiic  idtd  vt  cuitctur  frau 
gt  f.vlhfas.ijfdcfacili  potuiflct  cornm.»- 
ti  fi  tcfttfs  fv>lum  ai>dirent  &  non  vidc- 
rcr,cun>potu»(rc«  aliusfopponi  quittf-» 
ftatoris  vocem  poitei  frmdarc  &  fingtf 
re.  O  md  tii  fociM  cft  ifv  a<ftibus  inrtef 
ttuovfuibwsieftcs  probafW,  hcct  noil 
habcant  in  coTtfpctftu  coittrahctcs ,  itJ 
eft  gl  d.§  uic  Ubco|,  qui  in  hoc  coitcf 
approbata  dicit  laf.nu.p.Alev.nu.^.d. 
Klr  rron  fpcciali,vt  fuo  loco  dicemas  <♦? 

5  Scd  qu»ro ,  quid  in  donatione  cau(i 
niortis,  an  in  ca  rcquirattir ,  vt  Itnt  fe- 
ftc5  pra?fentcsinconfpcttudonaiori$? 
Refp  dixi  fupra$.donaTio,q.i  f . 

6  Qtf«ro,qai<ifi  ad^it  ftatutiim  tollcns 
folcnnitatcm,  vt  tcftcs  vidcanc  tcftato- 
rcm  au  talc  tGftm  valcai>Rtfp.<;p  lic.iti 
fentrrevidctur  Bar,&  coitcr  Doc.d.l.ft 
non  fpali.vi  dicit  Paul  Par.&  Fcrnan. 
Vafq.h6.7.d<?  fucc creat.^.l^.na.S.^ 

7  5cd  numquid  princcps  com  hac  (blc* 
nitatc  potcft  difpcnfart?Rcfp.<j  (ic,iu 
idcm  Bar.vclle  vidctur,&  coitcr  Dod. 
d  l.frnon  fpcciali,vt  per  cund<:m  Parif. 
d  conf.^?  num.5.  &notahoc  requif. 
<ju6di<*ftos  vidcant  tcftaior<jm,cftc  c6 
mun«omnium  tcftamciuorum  ta  nuri 
cnpatiui,quam  in  fcri^ris. 

Scia-sct.cp  ncccftclir.vt  tcftcsimcili 
gant  o*a  in  icfto  contcnta,  adc<3  vt  c|ii« 
bct  pnrticula  tc(H  innoiuifle  vidcaiur, 
non  lii  ncccftc  cft,  vt  tcftivcrba  intcUi 
gant  mocfo  icftaiori*mct«in  rcd<:  pcr. 
cipcrc  poHunt,  nomcnc];  harrcdis  a  tc- 
ftatorc  cxandrar,  ita  eft  cominunis  opi 
nio,vt  n<KCorn.conf.^o^.nu.:o.li.i. 
Vafq.d^.i  4.ivu.?6.&  hoc  procedw  ta 
tcftamciiconoiicupatiao,  m  teftamci» 
to  in  firf ipfis,iUud  ciiam  claufum  fubii 
gnarc  dclKnt,vi  fupra  di«i  q. 

Qiixjlh  LX. 

T^fidmntHm  fngfvntrvmjimdthrt,  m.  i. 

M  m    a  *An 


T4^    Michaelis  Crafii  Sententlarum 


%Aa  cont/aClus  ceUbrari  pojfiut  in  teslamen- 

tO.UH.2» 

I  r>Rartcr  tcfliiim  fblcnnitatcs,q  tcpo- 
rcnon  mortis  iclbtoris,  fcd  icfii 
fa^i  ncccirjriatAuK  in  tcdu^&illud  rc 
quiritur,vt  vno  contcxtu  fiat  ,adc6  vl 
ii  tcftator  poftqiia  cocpic  tcftari  ad  cx- 
trancos  adus  diucrtcrit^vitictur  tcftm 
text.l.furiofum^C.qui  tcftam.fac.poir. 
&  ibitcncnt  coitcr  Dodo.  vttcflatur 
Parir.d.conf.5  j  n.iS.Corn.conf.i^S. 
num.^.lib.^.  Communcm  &  vcram  di 
cit  Fcrnan.Vafq.de  fucc.crcai. 

1  Scd  quajro,  vtrum  vcnditio  j  donatio, 
yd  alij  contra6tus  pr^fcntibus  tcdibus 
ad  tciini  rogatis  cclcbrati  cum  contcx-^ 
lum  intcrrumpani?  Rcfpo.Communi 
fnia  rcccptunj  cft,Q>  non.iia  tcnct  gl.l. 
harrcdcs  palam^^  h.  ft.dc  tcllam.&:  qd* 
eam  communis  omnium  fcntcntia  fc- 
quitur  tcftatur  Lud.Roma.corifi.j  i 
qucm  allcgat  Bocr.dccif.j  5  uu..|.  6c 
quod  omncs  ita  communitcr  d.gi.  fc- 
quunturaflcrit  Vafqu.dc  fucc.  creat 
aj.nu.  Vigl.dctcllam.inft. cum  plu 
rib.alleg.pcr  CIar.q.75 ,  dummodo  tn 
aliquo  modo  ad  id  quod  ui  tcilamcnto 
agitur  pcrcincar,  altas  fia6us  fiuccon 
tra(5lus  omntuo  cxcranci  iint,  fccus  cf- 
fct.  Viglius  tamcn  communcm  omni- 
no  rcijcit,  ncc  aliquo  modo  contra<h:ij 
in  tcflamcnto  ficri  po(lcpufat.Scd  c6- 
munisccncndacll. 

QuAnio  LXI. 

Teflamentnm  potefl  publicnriJiu.  i . 
Coram  quo  iudice  fiat  publicati  0,  nu.  2. 
,An  fieri  pojjit  viuo  teflatore.nu.j . 
%An  teflamentMnpublicfUumJaiiat  fiiem  abf 
que  origmali,nu.^, 

I  "rNIftum  cft  dc  folcnnitatibus  ad  va- 
JL-/liditatcm  tcfti  rcquifitis.Sciasaut 
fiuc  tcftffl  fucrit  fa(^tuni  in  fcriptis  , 


fnie  nuncupaciue  coram  tcftibus  C\nt 
(criptura,  poftca  et  pot  rcdigi  in  fcri- 
pturain  ad  pcrpctuain  rci  mcmoria  tc- 
ftib.  examinati^&  publicatis.tex. l.pu- 
blicatijC.dc  tcftam.  &  tcnct  Bar.l.  fln, 
nu.17.  C.dccdid.  Diui  Adr.tol.&ita 
inolcuit  pradic.i,vt  tcft.-itur  Lud.Lana 
conf.  i.num.j.quod  iundum  cft  rcfp. 
Lud.Zunt.magis  cocm  dicit  opi. AIcx. 
d.l.publicati,nu.7.vbi  dicit  quod  pria 
cipalitcr  pofsit  pcti  harc  publicatio. 

2  £tha:c  publicatio  pcti  &  ficridcbct 
cora  iudiceadhocdcftinato  ordinario 
loci ,  &  ii  laicus  fccit  tcftm  ,  dcbct  ficri 
apud  ludiccm  fccularcm  qu.inuis  dcri- 
^us  fithxrcs  inftitutus.ita  tenct  Bar.l. 
tcftamcnta,C.dc  tcftam.  vt teftatur  Di 
da.Couar.praft.q.cS.nu.  i.itcm  dcbtt 
citari  ocsquorum  intcrcft  principali- 
tcr,fvcnicntcsabinrcfbio .  itaicncnr 
omncs  d.l  pubUcati,alias  tcftamcntum 
non  hcit  hdcm ,  &  ita  in  contingcntift 
fa6ti  coram  fc  obtcntum  fuiftc  dicic 
Spcc  dc  inftr.cdir.$.oftenfo,rcfcrt  Ro 
land.a  Vallcconfj^.num.i  i.vbi  rcli- 
qua  rcquiiita  dc-clarat. 

j  Scd  qujro^an  hxc  publicatio  ficri  pof 
fitviuo  tcftatoie?  Rc(p.«j>ad  pctitionc 
ipfius  tcftatoris  flcri  potcft  ,  non  auic 
ad  pctitioncm  hxrcdis  inftituti.  ita  te- 
nct  Cyn.d.l  publicati,  &  cum  co  tran- 
fcunt  coitcr  Dod.vt  icftatur  Alc.  ibi. 
nu.6.quiaha:rcs  nondcbct  clfcfollici- 
tus  dcha?rcditateviucntis. 

4  Numquid  autcm  tcftamcntum  publi 
catum  facictfidcm  abfquc  produdio- 
ncoriginahs  fcriptura:  dato  ,qu6J  no 
probctur  dcpcrditum  originaIc?Rcfp. 
vp  fic.ita  tcnct  Bai  t.d.l.publicati.  &  fc- 
quunturDod.magis  cominunitcr  ,  vt 
teftaturibi  Alcx.nu.6. 

Qiuflio  LXII. 

Teflatoris  uoluntasferuandatdummodo  cort- 
txa  leges  non  di^onat.nu,  i . 

T^ator 


Liber.^.Tedamcntum.  f40 


Tedater  nonpoted  pti  claufitla  non  obflanti' 

buslegibiis,nu,i, 
TtflotoT  Ugas  al-cui  non  pof  hjnede  ^rauare  , 

vt  intnea  donec  foiuat  ^vluras  praflct.nu.^ . 
^n  tefiator pojjit  probibere  IrebeUumuam» 

i^id  in  liberis  primi  gradus,  m.  $ .  decUtratm 
nu.6.&feq, 

POftquadc(blcnnitatihii$  tcftamcn- 
torucgicnus:nuc  ct  dcteftacorisdi- 
(pofitionc,  incjuapcipucvolutas  &  po 
tcfUs  colidcratur ,  pauca  fLibi  jcicmus. 
I  Primu  condat  tcftatoris  voluntatcm 
habcri  lcgc:  difponat  ccflatorj&.  cric 
lcx  ^vtait  ludiiiianus  .  )  voluilIcaui& 
fi:n(iflbtcftat<ir,id  vidwt.rpdixit.  Idco- 
^ucqd'dixit&  voluic  fcriiadu  c(l ,  nid 
apcrte  lit  conira  lcgcs,  vtl  ro  luris  ci  oc 
Currat.Ncmo  n  not  raccrc,g.n  lcgcs  in 
fuo  tcHo  locum  nabcat,  vcluti  fi  in  tc- 
Aado  fulcnniauirisnon  obfcruaucrit : 
vcl  tcfti  fadioncm  noii  lubucrit:  li  hx 
rcsautlcgatariusnt  incapax:  cu  rcslc- 
gara  non  fit  in  comcrcio  hoium,  &  iuf 
lcrit  nihilominus  valcrc  :  qra  funt  dc 
fubdantiaiibus.  tcxt.l.ncmo  pot^  (i.  dc 
icg.i.&  ibi  gl  &  fiquunturcoitLrDoc. 
vt  tcllatur  Bolog.ibi  nu.  2  9. 
3  Ijiftrtur.tj»  tclTator  non  pocvti  clau- 
Tulj  tlla:non  obftancib  lcgibus  ad  tollc 
da  formalcgis  ita  ccnct  Bal.d.i.ncmo, 
.&  ca  diciccirccocm  opi.ijf.Ic6t.  1 .  nu. 
^  Rip.n.J^.Fcrnan.Vafq.defucc  crcat. 
^.6.nu.2.  fiuchoc  tiat  pcr  modu  dire- 
du,fiuc  pcr  indircdu.  ira  tcnct  laf.d.l. 
ncmo,&:  cft  cois  opi.vt  teftatur  Fcrna. 
Vanij.d.^.tf.nu. j.Qnpd  noiadu^^alb- 
icc  ccftatorcs  ifiiis  tcftis  fubijccrcciuf 
modi  claufulas  quib.prohibcc ,  nc  qiiis 
impugnct  tcArocontralcgcs  Iadum,& 
concru  fjcicntcm  prorfus  cxcludunc . 
j  Inferiur  ctum,  quod  fi  tcftator  lcga- 
uitalicui  ccntum^non  potcft  h^rcdcm 
grauarc  ad  fblucndum  annuasvfuras 
cioncclcgacum  folucric,  ica  ccnct  Barc. 
I.^  ^.fi.it.ac  an.lcgac.&  l.cum  ftipulati» 


ff.dc  vcrb.obl.vbi  inqnichoc  qiiotidia* 
num,&  (c  vidiifc  in  pradica.cftquc  ma 
gis  cois  DoA.fciliCtia,  vc  tcftaiur  Rip, 
d.l.ncmo.nii.:  2  Fernan  Vafqu.d.^.dl. 
nu.  1 9.&  1  ^in  fi  Alcx  conf. ;  7.  lib.^. 
Roland  a  Vallc  conf.j  5.OU.20.  &  £2. 
vol. '  .Anch.conf  89. 

Cztcrum  quoad  renorem  tcfti  poC 
tcftacor  iuberc,pr«cipcrc,&  vctarc^ac 
quafcunquc  ccndicioncs  dumodo  non 
turpes,adijccrc,quinim6  jdimcrc  h^re 
ditaccm  illi  cui  dcdit,  &  apponcrc  poe- 
nam  priuationis  inobcdienti  adcomo 
dum  &  bcncficium  altcrius.ccxt  &  ibi 
nocanc  ocs  c.Raynaldus,cxcdetcfta.vc 
tcftatur  ibi  Couar.num. 7.R0I  a  Valle 
conf. vo.nu.-i.vol.  j  .hoc  n.oc  pc n  lct  a 
volutatc  icftatoris  tam  rcfpcdu  priua- 
tionis,^  tranflationis  Idci>q;prfccpiik 
teftatoris  quidixit:  (\  hacrcs  contrahe- 
rct  matrimonium  fine  confilioconian 
gi»inei,fit  priuatus  hzreuitatc  valct,  fc 
cus  cu  tcftatordixit,  finc  voluntate  fcu 
confcnfu  alccrius.hoc.n  cafu  teftatoris 
prarccptum,uc  probrofum  reijcit!ir,& 
nxrcs  hxrcditate  priuatus  noii  incclli'» 
gitur,  vtljcc&cruditcrcfbluit  cxcoi 
Bcnucnut.Scracc.  addi.ad  Crauct.  coa 
fil  i.Couar.d.loco. 

Adiicrtctn,qudd  hoccafu  hercspri 
uaiur  hzretlitatc  non  dirc66,  fcd  lure 
fidcncommifsi  rctcnta  quarta.  ita  tenet 
Bal.l  vni.num.4?.C. dcijs  quae  pana? 
iiom.&  hjnc  opin.dicii  clTc  communc 
Craucr.d.conf.  1 .  &  ibi  S  rach.nu.  1 7» 
Couar.c.Raynal  §.  1  .nu.7. 

Scd  dubitjtu  fuit  cui  in  casu  priua- 
tionis  rcftitucda  (it.  £1  quidcm  li  tcfta 
tor  coditionc  fcu  pccptu  fccttfub  pri- 
uationis  pccna  alcgc  no  improbaiu,  & 
fubiunxic  ad  quc  h^reditas  pucinrct  in 
cjfu  quoc6traucnirct,resplanacft  ,& 
fcruaJa  ccftacoris  volucas.  fin  vero  pfb 
na  no n  fuic  adicda  ,  &  cunc  harrcdi <  as 
pucnircdcbecad  cohfrcdes.  vcl  fubfti 
tucos,ijs  dcficiciib.ad  vcnic  cs  jb  inte 
ftaio.  lu  coitcr  icncri  dicit  laf.l.  fin 
M  m   5  fio. 
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fin.ff.riccrt.pct.'Oar.q.59.  Stracch.d. 
tonf.  I  .Crauct.nu.  i6.6c  fcq. 
*'Sffd  quaero  ,  numquicl  tcftator  pofsit 
•prohiberc  nc  harrcs  ^ctrahat  fjlciciiam 
VclTrcbcllianicam?Re(p.f|>  quoad  fal- 
cidia,quin  prohibcri  hodic  pofsit^nul- 
la  cft  dubitatto.licct  olim  non  poterat, 
tcx.cft  cxprcffuSj  auth.fcd  cu  icftator , 
&  hanc  dicit  vcram  &  cocm  opin.  Fcr- 
nan  Vafq.dc  fucc.crca.^.o.nu.i.  Idco- 
quclicetolim  harrcde  repudiatc  tcftm 
infirniabatur,tnhodicli  hircs  rcpu- 
diat  propicrprohibitioncm  falcidi^ ,te 
ftamcntum  non  vitiatur,  imo  haercdi- 
tas  dcfcrtur  cattcris  in  tcfto  honoratis 
perfonis  cnumcratis  in  auth.de  hf  rcd. 
&  falc.  quarum  aditionctcflamcntum 
confirmatur,  ac  fi  ab  ipfo  hatrcdc  adita 
fui(fct.ita  tcnct  Bar.l.nemo  porcft,  dc 
lcg.  i.efiqucvera&  coisopin.vtiefta- 
turibiCrot.nu.i6.  Fcrnan.Vafq.d  §. 
S.nu.i.Scd  an  Trcbcliianica  pofsit  ^p- 
hibcri  confiflit  in  ancipiti  controucr- 
fia,quibufdam  exiftimantibus  prohibc 
rinon  poflcjquod  voluitgl.a.  in  fi.d. 
auth  fcd  cum  teftator,&  plcriq;  fcquu 
tur  ,  cam  fiiiam  vcriorcm  dicit  Alcx.l. 
Marccllus,q.5.ft".ad  Trcbcl.Alijs  vcro 
contra  o^inantibus  Trcbcllianica  non 
lccus  ac  hlcidiam  prohibcri.hac  fniam 
tcnct  gl.^.fcd  quia,inft.dc  fidcic.harrc. 
&  fcquitur  Bar.  d.  auth.  fcd  cum  tefta- 
tor,  &eam  magis communcmcflc, & 
in  vfu  forcnfi  rccipicnda  dicit  ibi  Cor. 
col  penul.idem  tcftaturCrot.  d.l.  nc- 
mo  potcft  ,  Alciat.  contr.tamcn pro- 
bans  libr.5.  paradox.  cap.iy.  Ia(.dJI. 
Marccllus,nu.45.Rip.d.i.ncmo,num. 
44.Alex.conf.67.vol.  I.  &  communi- 
tcr  tcncrigloff.d.  §.  fcd  qnia,  dicit  ibi 
Ang.idem  dicit  Paul.dc  Caftr.d.auth. 
fed  cum  tcftator ,  &  quod  ifta  cft  vcra 
&  communis  dicic  Raph.Cuma.confi. 
25.Alex.conf.67.vol. .  .Socin.iun.con 
fi.i36.n.6.vol.i,conf.i  7o.nu,  17.C0. 
vol.  i.Iaf.corf  S^.nu.p.conf.Sp.vol.  i . 
Didac.Couar.c.KaYnaldus^jS.jo.au.^, 


Cocm  dicit  Bcro^conT.  i  j 7.  vol. 2. tbl 

dicit  ab  ipfa  non  efrcrcccdcdumin  iu- 
dicando  &  c^nlulcndo,  cx  quo  opinio 
harccft  canonizata  iotcr  Doc.  vtriufq; 
iuris,&  frcqucntioricalamo  rcccptam 
inqiiinnt  Acgid.  Bclla.  conf.  ^S.i.du- 
bio,Bcro.conf.  9}.  cu.S.voi.  3.  Emil. 
Fcrrc.conf  I  i^.num.S  Port.conf.92. 
Bu.l  8.Rol.aVal.conr.5.nu.i.&  fcqu. 
Tol.4.C6cm  &  vcriisimam  dicit  Arct. 
confjy.in  fi.Dcc.  conf.8 1 .  Cocm  di- 
cit  Matth.l.filium  qucm,col.pcn.C.fa 
mil.hcrcifc.Alcx.  Imol.d  l.Marccllus. 
Cocm  dicit  Niccllus  in  44.  concord. 
cl.inagis  communem  dicit  Bcrtr.  con- 
i1.47.col.pcn.vol.  j  .Parif.conf.2  i  .vol. 
4.Ruin.conf.  i6z  col,6.vol.  i  laf.  coC 
pp.vol.^.Bcrcng.Fernan.l.  in  quarti, 
nu.  ;o4.  vbi  fubdit,tcne  (|>  tcnct  vfus, 
&  non  cris  ilhifus  .  in  multis.n.  inquic 
iuris  articulis ,  vidco  hos  qui  in  praxi 
nuquam  vcrfati  funt  quafdam  opinio- 
ncs  dcfcndcrc ,  q  f*cpcnumcro  funt  in 
ca,fj»  rcpctentcs  corum  ftudio  proafto 
«dpradtica  conuerfi  vidcantur  rcnoua 
di,plusq,-  laboris  cis  ponendu  fit  vt  dc- 
doccantur,q  vtdoccantur.  Commune 
dicit  Bolog.d.l.ncmo,nu.ii8.  Anton. 
Gomcz.variar. rcfol. tom.  i  .c.  5 .  n u.  1 1 . 
Ema  a  Cofta  c.  fi  patcr.  vcrb.  Trcb.dc 
tcftam.in  6o.Fcrnan.  Vafq.  dcfucccfT. 
crea  d.$.8.num.5.&  communcm  dicit 
nouifsimc,&iniudicando  abca  non 
cftc  rcccdendum  Andr.Gcyl.praft.ob- 
fcr.hb.j.obfcr.i  58.nu.14.  Moucntur 
ocs,quia  lex  antiqua  ^quiparat  filcidia 
&  Trcbcllianicam  ,  ideoq;  lcx  noua  in 
falcidia  Itatuta  fcruanda  quoque  crii 
in  Trc?bcUianica,  pcr  rcgulam  conrimu- 
ncm  traditam  in  gl.l.fi  quis,  C.dc  furt» 
quac  ctiam  in  corrcftorijs  locu  habct, 
fccundum  commimem,  vt  firmat  Rip. 
d.l.ncmo.nu.^r.Clarusplures  allc^gas 
de  communi  tcftantcs,q.6 1 . 

Et  harc  conr lufio  proccdit  primo  in 
tcfhmcto,  fccus  fi  in  codicillis  quibm 
iTrcbcUianica  prohibcii  non  potcft. 

Kunc 


Liber.§.Teftamentum. 


lianc  dicit  cflc  communc  opin.  Curt. 
c0nf.7j.in  fi.Gualdcn.de  arc.tclhnd. 
tit.dcmutat.tcftam.caut.8.Ant.Gabr, 

li.concl.i  .nn.p. 

Itcm  conclufio  proccditfiuc  cxprcf- 
prohibuit  tcftator  fiuc  tacitc,dc  quo 
^ixi  fupTa^.Trebcll. 

Scd  magna  difficultas  cft,  an  prjdid* 
coclufjo  proccdat  ct  in  filijs  primi  gra 
dus,tt  i\  patcr  filium  inftituat,  &  iufsit 
vnuicrfam  hxrcditatcm  rcftitucrc?  In 
«jua  difficuliatcmulium  infudarutma 
iorcs  noftri,&vcrcarduuscft  pairns,& 
funt  authoritatcs  magnx  hinc  indc ,  vt 
vix  pofsit  fcccrni  4  fit  magis  c6is,&nc 
gaiiuAm  fmam  tcnct  Bal.d.i  iubcmns, 
camq;  fccutus  cft  confukndo,&  cocm 
dicit  Dcc.confS  i  .na.j.&  habc:  c  xt^- 
tatcm  filijs  fauor.ibjlcm,idcocj;  fcqucn 
<1amlaf.d.l.Marcdlus,col.8.Curt.iun. 
conf.  rdo.  &  raagis  communcmdicit 
conf.7o.infl.Corn.d.l.iubcmu$.Crot. 
d.l.ncmo potcft,nu.6.Ri^.nu.s  1.  con 
fi. 1 5 .conf  96.  nu.^.conl.  i  J 2.  part. r. 
rarifconf.r8.nu.97.vol.i.conf.5}.n. 

^2.p3r.?.Ruin.conf.ii.num.8.1i.5.& 
iiaobtinuiflcFlorcntix  rcfcrt  Roma. 
id.lMarccllus,Guid.Pap.dccif.  5  i  .V il- 
lal  trac.com.opin.vcrf.1cftator.nu.78. 
•&  <j  ira  pra^licatur  in  parria  iuris  fcri* 
pti,&  iuftc.quia  ^quior  &  vtilior  dicit 
Apoft.adAlcx.conf  165-  li-5-&«luod 
i xc  vidctur  verior ,  &  magis  xqua,  & 
eoisopin.dicit  Alb.conf.7.nu.5.vcrio 

rem,&magis  reccptam  opinatur,&  fc- 
quiturDid.Gotiar.c.Rayn.$  1 1.  na.^k 
vcrf  ciuibus  non  pofliim  ,CatcI.  Cotta 
in  di&otic  TrcbclI.Panf.conf.  i  .vol.  i . 
plurcs  iftam  communcm  tcftantcs  rc- 
fertParif/Conf.fd.voI.a.idc  Parifcon- 
fil.86.  vpl.  2.  &magiscommuncm,& 
vcriorcm,&  xquiorcm  conf.30.voL5, 
coI.^.Mantua.conf  loj. 

Cbntrarium  vcr6 ,  cp  ct  filijs  primi 

fradus  prohibcri  pofsit  dctradio  Trc- 
cllianicxpluribus  et  pUcuit,&  quiie 
C^n.d.Uubcmu$,  hanc  quo4uc  plurb 


cocm  rcfcrunt,vt  tcftaturParif.d.conf. 
5j.nu.52.conr11.nu.45.  voi.  5  .PauU 
amontcPico  d.I.in  quartam,nu.  »7J% 
Ant.Corfct.traft.Trcb.$.i.  &  dccxccl» 
Rcgis  c|.7 5 .Parif.conf  i  .nu.8 J .  vol.j. 
lo.Ant.Alcx.conf  2.col.4.&conf.4J. 
col.}.conf.73.Corn  conf.  22.voIum. 
j.Calfad.  dccif  4.  dc  tcftam.vbi  refert 
(f  maiorpars  Dofto.iudicauit  in  hanc 
partcm.Turzan.com. opi.c.fi.commu- 
nc  dicit  Soc.  d.I.Marccllus,  Anto.Rub, 
conf.i.nu.i6.  communcm cjuocjucdi 
cit  Bcrtr.conf  1 5  2.vQl.i.con£i44.vol. 
j.Parif  conf.  1 6.vbi  plurcs  de  ccmmu- 
ni  attcftantcsallcgat  conf  25.  confil.i. 
vol.  ?  .conf.  5  2 .  Ruin.conf  17}.  vol.  i . 
Vcriorcm  &  magis  communcm  dicit 
idcmRuin.conf.i  15.V0I  j.conf  137. 
vol.?.  &ciu6d  hxcopinio  fcruaturdc 
confuctudinc  Mcdiolani  dicit  Alciat. 
cof.  ? 5  5 .idcm  firmat  Cotta  in  memoi:'. 
d.vcrf.  Trcbcllianica,  magis  commiinc 
&  vcriorcm  Crot  I.  cjui  Romx,  ^  duo 
fratrc$,nu.4i.ft.dc  vcrb.oblig.  Crauet. 
conf  i6.maxime  qn  dux  cjuartx  detra 
hcnd^,magi$  communcm  dicit  Apoft. 
ad  R1minald.conf.231.  infin  hanc  vti 
.vcriorcm&  communiorc  fcquiturita 
fuiflc  indicatum  Fran.Marzar.  cpit.fi- 
dcic  q.49.&  probaiam,&  in  Rot.cano 
nizaiam,  hancquocjucdicitcommun6 
Eman.a  Colb  d.  vcrb.  TrcbcU.  nu.  i }. 
Fcrnan.Vafq.de  fucc.crcat.$.3.nu.  t%i 
vbi  dicit  fefolitum  hanc  tcncre  la  con- 
fulcndo,quam  iudicando.cx  quibus  pa 
tct  dubium  admodum  clTc  hunc  artiQi 
lum.&  rcac  inquii  Curi.iun.c6f  154. 
num  2.qu6d  indigcrct  dccifionc  impc 
riali,fcd  priorcm  Bal.opin  vcriorcm,& 
atquiorcm  ,  &  magiscommuncm  dicit 
vir  fummx  eruduionis  Tibcr.  IX"cia. 
conf.  r  27.nu.z7.voI. ;  .Ncuiz.conf  1, 
Clar.quidicitcam  fc  fcqui  vcllcconfu- 
lcndo  &  iudicando,fi  hf  rcditas  cffct  re 
ftitucnda  cxtranco,  nort  autem  dcfceo 
dcntibus,  qux  djftiuaioctfi  primafa- 
cicpulchra  vidctur  ,  tn  patitur  illa  dif- 
jvijn   4  ficuiuicmj 
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ficulrate,qnod  difpofitio  d.l.iubcmus^ 
non  habctlocum.cjn  rcftitucnda  hatrc 
ditas  extrancOjVtdixi  $.Trebcl.&  hanc 
magis  c6cm^vcriorcm,&  a:<juiorcm,& 
optunis  authoritatibus  iuribus  &  ratio 
nibus  fulcita  dicit  Roland.  a  Vallc  con 
fil.  T  i  .nu.6.vo!  I.  Si  fubdii  ita  in  fcna- 
tu  Montisfcrratiiudicaium,&  ^  Pic. 
dum  dicit  cortrariam  magis  cocm,  vi- 
dctu r crrarc,Natt.conr 1 45.8«:  5 1 8.n. 

5  S.Cagn  l.Papinianus,$.mcminiirc,n. 
1 1  .dc  inoffic.  tcflam.  diccns  magis  ar- 
quam  &  vcriore.Ccph  conf  1 88.Port. 
conf.s^.nu.47.conf  92.numc.5d.vbi 
fubiugitita  nupcr  iudicatnmFerrarix 

6  ip  cioitatc Rcgi j,  hac  vri  magis  com 
muDcm  ftoiitur  Anr.Gabr.com.con- 
duf.li.^.^d  Trcb.coiid.  i  .nu.^.Rolan; 
a  Valleconf 5.num.2c.vbi  fadadinu 
mcratioMc  Dodorum  hac  mngis  com- 
munciis  affirmat,  &  in  fine  conlilij  di- 
dt^quod  huic  opinioni  tanquam  vcrio 
rij^iiuiori,  &  hcqucntiori  calamo  rccc 
pt2,  cciam  fccundum  c|uani  farpifsimc 
ludicatumfuit  ,omnimd  fit  inha;ren- 
<lum  ,  tanquamBononicnfcs  carocio. 
hanc  quocjucmagiscocmCrcffent.dc 
df  Rocar  1 19,  Benucnut.  Srracn.  add. 
ad  conf.Crauct.conrr^.nu.j.Vcriorc 
&  magis  c6emGribaId.fuisconi.vcrb, 
Trcbcll.  &  alios  adduccns  cx  magis  cot 
ob  cius  arquitatcm  ,  &  fauoreiTi  filioru 
Mandof  ad  Roma,conf.2o6.numc.5« 
vcrb.non  pofsit. 

^  Qn.i  l  diccndum  ?  cquidem  inucnio 
Tob.Non.conf90.num.21.  &fcq.di- 
ccrc  ,  qudd  fi  rc6c  non  tantum  dinu- 
iTkcrcntur,  fcd  pondcretur  di^  fingu- 
lorum  iu  iiac  quac(lione,apparcbit  pro 
C)ildubio,quod  affirmaciua  non  folum 
cft  vi.rior,  vcrum  ctiam  a  Do&.  magis 
coitcr  r  cccpta,  cum  &  habcat  plurcs  & 
grauiorcs,  &  qui  diffcrcndo  &  fe  rcfol- 
uendo  cum  fcquuntur^fiquidcm  quam 
plures  qni  alligantur  pro  negatiuatc- 
nent  conir irium :  nonnulh  nihil  ad  rc 
£aciunc;plurc&  vcro  fuac  dubij,  atq;po 


tius  loquunturrdatiuc,quam  affirma- 
tiucjvt  latcoftenditindift  confil.Scd 
contraria  tamcn,quicquid  ille,  videtur 
magis  cummunis,  a  qua  non  factlc  rc« 
cedcndum. 
7  £t  hzc  conclufio  ncgatiuaprocedit  j 
ct  qndua?quarr«dcducutur,  utcft  qii 
filius  grauaiur  rcftitucrc  harrcditatcm 
fub  c6ditionc,fi  finc  libcris  dcccfrcrir. 
itatcnet  BartJ.quod  dcbonis,$.  quod 
auus,ff.ad  l.falc.vbi  Alcx.dicit  quod  in 
praflica  durum  eflet  contraiium  obti- 
ncrc  jpjp  authoritatcm  Barto.hanc  cffc 
c6cm  opi.tradit  Gozad.fibi  concr  arius 
conf.8.  magiscocm  dicic  Rip.  l.fidci- 
commiflariamjn.  j  o.  ff.ad  Treb.Guid. 
Pap.decif  5 i.vbi  inquit  hanc concluH 
fcruariin  curiaDcIphinali,&  quodita 
ct  pra^ticatur  &  feruat  totus  mundus  « 
vcriorcm  dicit  Parif.conf  i .  num.98. 
vol.2.RoIand.a  Vallcconf  1 2.  num.S. 
vol.  i.conC^.voI.^.nu.^j.vcrf.  pcnul. 
Communcm  dicicBcro.conCi  j7*nu» 
I  ;.conf  1  9  8.nu.7.vol.  2. 

Scias  cc  quod  przdida  conclufio  ne 
gatiuaproccdit,  qn  fideicommilfum  cf 
ict  partirularitcr  rclidum  a  filio,  fccut 
fi  cflct  rcliftum  imperfonaUtcr,vtquia 
dixitteftator:&  fi  filius  mcusdcccflcric 
finchbcris,  volo  vthzrcditas  Titio  rc- 
ftituatur,ncc  cxprefsit  pcrfonam  a  qua 
fit  rcftitutio  fadcnda  ,  quia  tuc  valebit 
prohibitio  Trcbellianicar,  cum  non  fi-« 
lius  ccnfcatur  fideicommiflb  grauatus. 
fcd  harres  fccundum  magis  cocm  j  dc 
quadixi  $.fidcicomminum^q,^, 

Quxmo  LXllL 

^tefiator  pcjfu  prohibcrefiiio  lefftimd  fiis 
detraSiionem. 

I  /^Varro,  numquid  tcftator  poAIt 
V^prohibcrc  filio  lcgitimz  fu«  de- 
jtradioncm?  dixi  fupra  $.fidcicommif^ 
ruxnjq.6.&  ^Jcgtiiaia^q.^  8. 


LIber,^*Tefl:amentum. 


r  Qjufiw  LXIIII. 

jtn  tefiator  popit  prohibere  iusaccrefcendi» 

QVatro,an  tc^aror  posiit  prohibc- 
rc  ius  accrcfccdi^Dixi  fupra^.  ius 
accrcfccndi.q.vlt. 

Qu^Jlio  LXV. 

\4nteflator  poffit  probibere  iafinuationm 
tefiamcnti. 

QVarro^an  tcftatorposfit  rcnuncia 
rc  infinuationi  tcftamcnti  cx  fta 
tuti  difpofitione ycl  confuetudinc  rc- 
quifitar?Rcfp.Bar.l.ncmopotcft,lf.  dc 
Icg.  I  .tenet  quod  non.&  hanc  fniam  di 
cit  clTc cocm  Alcx.nu. 1 2 .  Crot.n. 2  r . 
I0.Hannibal.nu.41 5.  Rip.nu.  56.1af. 
nu.  2  7.  lcft,  1  .&  n .  4 1 .  Icft.  1  .Commu- 
■  nem  dicit  Ant.dcC.ana,  trad.  dcinfi- 
nuat.inftru.q  62  Clar.q.  65.  Fcrnan. 
Vafcj.dc  fucccf.crcat.$.9.num.  i  .Quia 
tcftatornon  potcft  immutarc  ca  qua: 
pro  folcnnitatctcftamcntorum  rcqui 
runtur,quod  notapro  cofuetudinc  in 
hac  ciuitatc  Roftochiojfccnndu  quam 
pro  folcnitatc  ad  cuitadas  falfitatcs  rc- 
quiritar,vttcftametu  ab  ipfo  tcftatorc 
pcr  duos  Scnatorcs  coram  infinuctur. 

Qu^jiw  LXVL 

SVMM^\irM, 
\4nteHator pojla  difponere  qttod  bona  eim 
nonfinthypoihtcata pro  k^atis. 

QWxrOyin  tcftatorposfit  difponc 
^ rc,quod  cius  bona  non  lint  pro 
lcgatis  hypothccaia?Rc(p.«.ju6d  fic.  ita 
tcnct  Bart.d.l.nemo,nu.i;.&  cft  com- 
munis  opinio^vt  tcftatur  Alcx.  ibi  nu. 
1  j  Jaf.le(5t  I  .n. }  2.&  n.44  lcd.  i .  Rip. 
nu. 59.S0cin.iun.nu., o  Crot.uu. 25, 
Ioan.Hannibal.n.5o^.magis  commu 
ncmdicitNegufint.  tra£^»  depignor* 
par.z.memb.^.n.i  ii.CLr.q.^o.  Vaf 
qui.d.$.9.n.8.&  dixi  fupra  ^.legatum 
q.76*Rauo  cftj  ^uiaquod  bonafuat 


obligata  rcfpicit  tcnorc  tcftamcntij  & 
idco  al.  hypothccatio  introdudaj  vt 
voKintas  teftatoris  plcnius  (brriatur  ct 
fcdum^qucm  contra  voluntatcmfarci 
ridcbcrc  iniquum  cft. 

Qtapo  LXVII. 

SVM         J^IV  M. 
^n  tefiatorpofjit  dare  licentiam  legatario  CM 
piendi  propna  authoritate  reoi  le^atam, 

QVarroantcftatorposfitdarc  licc 
^iam  lcgatario  capicdi  rc  legata 
propnaauftoritatc?  Rcfp.ij»  fic.itate 
nct  gLI.Tiiio  cu  tcftoj  §.  Lucius^  (f.  dc 
Icg.2.&  fcquiturBar.d.l.  ncmo^cftq; 
vcra  &  cois  fnia ,  vt  tcftatur  Crot.  niu 
6i.HannibaLn.5  4.Rip.n.6i  .Fcrnan. 
Vafq.d.§.9.nu,i6.An  autrcfiftctchsr- 
rcdcp  vim  posfit  aufcrrc, dc  hoc  vidc 
qu£  dixifupra^.fidcicomilfumjq.  4^« 

Quxjlio  LXVIII. 

SVMM^RJ^» 
,An  teflatOY  t>;ufru£Iuano  confe{Iionem  in- 
uentarij  prfit  remittne^nut/i.i  tdeclaratw 
nu.i.&  ^.anhxrcspotfit  rtmittete^nu,/^, 
Quxftt  "plufuCluart)  nolentis prttflare  caU" 

tiontm^ft  de  fafio  remifla  fttjtu,^, 
I  /'A  Vxroan  tcft.itor  posfit  rcmitto- 
V^^rcin  icfto  vfufruftuario  cautio 
ncde  vccndojfrucndo  arburio  boni 
viri,  qua  pft.irc tenctur,  vt  dixialibi? 
Rtfp.  quod  non.ita  tcx.  cft  apcrtus,li- 
cct  duriifit,C.dc  vfufrud.idcoq;  Iicct 
rcmina  fit^tn  pcti  nihtlominus  p6t.ita 
tenetBar.d-I.ncmo  p6t,&eft  vcra,  & 
c6is  opiniOjVt  tcftatur  Maria.Socin* 
iun.conf.i  1 5.nu.ii8-I.tf.conf.40.voI. 
I  Gualdcn.de arte  ccftad.caut.i.tit.  de 
varijs  tcfta.  pra:ccpc.  &  quod  omncs 
conueniunt  in  hoc  aifcrit  Ari.Pine.de 
bonis  matern.I.  i  .par.z.nu.76.  Com- 
muncm  dicitVafqi^Lde  fucccf  creat^ 
7. nu.2  a.Gabriel  .Roma.com. concUiC 
lib.^.dc  vfufr.concluf  i.nu.zS  Raao 
cft,  nc  vfufru^uarius  inuitctur  ad  d^ 
liuqucndumatatcoctglofL  pen.C.rt 

in  pof; 
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in  poflcf.fc^at.qitam  commnniter  ap- 
probatam  dicii/ Varc|iri.d.loco,nii.2  2, 
Anclr.Gd'.ti.li^o,ni»r?. 

•Q^secoiicliTfio  t]tiidcm  proccdit ,  & 
locu -habct  in  vTiitrtiftu  proprio,  f.  in- 
his  qu.i  vfu  non  confuqiuiur,fc<l  quid 
in  vfufrnftu  iiViproj^rio^qualis  cft  caru 
rcrum  qur  vfu  confjmuntur  ?  Rcfp. 
r^Tcqutd  Cyn.Si  Pctr.d  I.t.C.  dcvfu 
frudt.dixcrinr/t'i  vcrior,  &  rccc?ptior 
ci\  opinio.tcftatorcm  non  pofTc  rcmie 
terc.vt  tclhtHrDcc.conf.<  tf^.num.f; 
Soc.fcn.conf  i  ^  i  .n.  i^.mrtl.  i .Pic.^.Ti' 
tia  cii  nubcrct,nu.i4t.Iaf.conf  40.nii^ 
f  .lib.  I  .vcrius  &  rcccptius  dicir  Ari.Pi 
nd.d  l. i.par.i.n.7  5.Fcrn.Vafcj.d  ^.7. 
nu  i^.Andr  Gcil.prad  obfcr*  lib.  x, 
obf  i4f.uu.i.&  hafc  tcncnda.quia  tcw 
tfxprcflc  dii.  I .  in  pccunia  loquitnr ,  & 
d.l.pcnul.pcncraliter,  &  indiftind^,^ 
vndc  indiitindc  intcliigi  dcbcc 

Itcm  fcias  quod  ifta  conciufio  procc 
dat  i  n  icftatorcrcmittcntccautioncm 
fvcus  vcro  el\  in  conftitucntc  vfiimfru 
&u  intcr  viuos,  i$,  n.  non  prohibctur 
cautionc  rcmittcrc.ita  tcnct  Bar.n.t  j . 
dJ.  1.  &  cft  coisopi.  vttcfhturVafq. 
d.$.7.n.7  ^.licctlo.Hannib.d.i.  ncmo 
p6t,nu.2<59.  afl^crat  fc  conirarium  de 
fefto  in  q.  obtinuilfc,  a  coi  tii  non  cft 
rcccdcndu,quiaiura  in  tcftatorcloquc 
tia  &  cxorbitanria  non  dcbcnt  cxtcdi. 

Qiiid  aut  in  harrcdc ,  nuquid  potcrit 
cautionc  vfufruduario  rcmittcrcpoft 
quam  fucccsfit?  Rcfp.  Controucrfuni 
«ft,fcd  obtinuitpolic  harrcdcm  cau- 
tioncdc  vtciido  ,  fruedo  arbiirio  boni 
viri  rcmittcrc.hanc  fniatn  tcnct  gl.d.l, 
I.&  fcqiiiturBar.n.  ii.&ocs  tcncrc  di 
cit  Bal  .ibi  n  .1  z .  &  tan  qui  rcccpti  s(i  ma 
tradit  Arci.in  prin.inftit.dcvlufr.hac 
quoqiicfcccpnsfiniadicit  Rip.d.l.nc- 
mo put,n.4(  .Crot.n.  1  ^.Hannib.  nu. 
3 f  z.&pluribus dccommuni  attcftair 
tibus  probat  Ari.Pincl.dJ.i.par,2.nu. 
75.C6cin  &  indubitatam  &  vcriorcm 
atfcrit  &  fcquitur  Vafq^d.^.y.  uu.23. 


3  Hoq  ft  nota,qyod  fi  tcftator  dc  fd6to 
cautioncrcmiferit  &  harrcdc  pctcntc 
camvfufruAuariusprarftarc  nolucrit, 
pana  cft,quod  fruaus  fuos  non  facir. 
licct  ahas^rcgularitcrantc  faiifdaiiftna 
frudus  locrctur.itatcnctgl.I.fi  cuius, 
fl-.vfutr.&i  fcquitur  Bar.l.vxoris,  ff.  de 
vfufr  Icgat.Scd  contrarium,quod  imo 
frudusluos  fa.ciat  fi  modoposfidcat, 
tcnct  glo.d.l,  vxoris ,  &  ha:c  opinio  rc« 
ccptior  cft,vt  tcftatur  Alcx.conH  i  20, 
nu.5.lib.6,magis  c6cin  alfcrit  Ari.  Pi- 
ncI.d.par.i.nu.77.Vafq.d.$.  7.  nu.j  5> 

Oujiftw  LX/X. 

oin  teftator  po(Jit  liherationema  redden^^ 
rationibns  kgare, 

QVrco,an  tcftator  posfitlcgarc  tu 
^iori  libcratioucni  a  rationc  rcJ- 
dcnda?  Dixi  fupra$.lcgatum,q^.  ^o, 

Qti^fiw  LXX. 

Sr  MM^P^l^. 
pcfut  iubcre,  ne  hxredcsptantur  exce- 
ptione  non  numerata.  pecuni£. 

QVarro ,  an  tcftaior  qui  in  vliima 
^  voluntaic  vcl  intcrviuos  confcjf 
fus  fuit,fcpccuniam  mutuam  rcccpiffc 
posfit  prohibcrc  hai-cdibus  fuis  nc  vtj 
tur  cxccptionc  no  numcratz  pccunij? 
Rcfp.  quod  iic,imofiin  vltimavolun- 
tatc  confcflus  fuit,  ncc  vltra  proccsfit 
prohibcndo,harrcdcs  adhuc  dcnon  nir' 
mcraia  pccunia  cxcipcrcnon  poffunr. 
iia  tcnct  glof  1. 1  .vcrb.crrorc,  C.  dc  fal 
fa  caufa  adic<5t.Ieg  &  cft  comunis  opi- 
niovt  icftatur  Fclin.c.fi  caurio,  nuin. 
54.cxt.dcfidc  inftru.&  <)».d.glo.Doc 
comunitcr  (cqtiuntur  ailcrit  Vafq.  de 
fucccf  CTcat  p.nu.  2  9 .  Qitia  tcftator 
confcflus  iii  mortis  co^itacionc  no  p- 
fumitur fpc numcrationis  futurar, fcd 
caufa  cxoncrandx  confcicnri».  C^ini 
mo  fi  pccunia  qua  cofcflus  cft  icltator 
fcrcccpiflc,  rcucra  indcbita  cflct,tunc 
cacofcsliohabctvim  fidcicomisfi.iu 

tcuct 


fr  Lit>er.§.Te{lamentum.  i/rr 


^flci  Am.Lbacwdcsf  alai$.$.  ff.  de  tc- 
/la.  &  hanc  ciTc  coem  opinioncm  tcfta 
«urFcrnan.Vafq.ti.^.p.nu.jo. 

QuAHio  LXXI. 

\A9  tutori  poljlt  teflator  retnittere  cofe^ioftem 
iuHtntarij  m- r •  declaxatHr  nu.z .&feq.  an 
h^feiipolfurcmitterettui.^. 

1  Vxro^an  icftator  posfit  tutori  rc- 
V,^^^^^miitcrcinucurij  confc^tionc? 
Rcfpon.vp  fic.  tcx.cft  l.ri.$.illo,C.arbi. 
tutcl.&  cft  cois  opipio,  vt  tcftatur  laf. 
l.ncmo  potcftjlc^.  r . nu  5  i .  dc lcg.i.  r . 
&lcft.2.nu.65  Francif.Rip.nu.8o.Io. 
Annibal.nu..565  .Rolan.a  Val.traCt.de 
inucntar.c.  2.nu.8.Mant.ti-adjnucnt. 
4nprin.nu.;6.lul.Clar.$.teftamctunB, 
!q.65.Fcrn.Varq  dc fuccclT.crcat.^.i o. 
jiu.dy.Ratio  cft,c|uia  foric  tntcrcft  pu 
pilli  nc  vircsp.itrimonij  pcrdantur. 

2  jQua:  conclufio  dcdaratur  vt  procc- 
dat ,  li  tcftator  cxprefsc  vetuit  ficri  in- 
ucntarium.Scddubium  cft/i  runplici- 
«r  tatum  rcmifit :  reccptior  tamcn  cft 
opinio  idcm  cffcfiuccxprcfseprohibca 
tur/iuc  fimplicitcr  rcmittat  hanc  dicit 
crtc  magis  comuncm  opinioncm  Rip. 
d.l.ncmopotcft,nu.85.  &  plurcs  allo- 
gat  Clar.d.q.6  5  .<^ia  paria  funt  diccrc 
rcmitto,vcl vcto  inuentariuoi  faccrc. 

IntcHigctamcn  pratdida  fi  conftat 
pupillo  cxpcdirc,nc  fut  inucntarium, 
vcl  dubium  cft  :  Sccus  vcro  fi  expedirc 
rcrum  adminiftrationi  magis  vifum 
fuerit  iudici,vt  inucntarium  fiatiNam 
tunc  iudcx  potcft  cogere  tutorcm  vt  in 
oentarium  conficiat.itaicnet  Bar.l.nc 
mo  potcft,nu.  i  i.dc  lcga.  i  .qucm  com 
muniter  probatum  dicit  Dida.  Couar. 
variar.rcfol.libr.z.c.i^.  nu.4.  &lwnc 
:Communcm  cfte  Doft.  fcntcntiam  afic 
rilFcrnand.Vaf  d.$.  lo.nu  ,6y. 
'4  Scdqixrocjui<iinhxrcdc,nunquiiI 
cl  tcftator  p  oslit  prohibcrc  nc  inucnta 
rium  faciai  ?  Rcfpon.In  hac  quaeftionc 
4iftioguciiduni  cft;Aut  rciqifK  quoaxi 


icgatarios, vtl in  prfiudicium  Icg^rio'" 
ru,aut  quoad  crcdiiorcspiitquoad  ip- 
fum  h^rcdc.Primocafu  poicft  tcftator 
rcmitterc  confcftionc  inucntari  j.ita  tc 
nct  Pau.dcCaft.l.ncmo  potcft,fF.dcle 
ga.  I .  &  ibi  Alcx.dicit  hac  cffc  cocm  Do 
fto.fniam  Aim.Crau  conf.i  ^  ^.Di.Co- 
uar.c.i.dctcfta.nu  ry.Parif  coitf  21. 
lib.2.Mam.tra<5l.dc  imicn  ii]prin.nu. 
55.yafcj.Utcdcfcndcns  d.§.  lo.n.yo. 
nihil  igitur  quoad  lcgacarios^harrcs  n5- 
coficiens  inucntariu  pra^ftabir,  &  cui- 
tabit  p^nas.Sicut.n.tcftator  potuic  n6> 
rclinqucrc,  autct  rcli(5tij  adimcrc,  it*. 
&  c6fc<Stionc  imicntarij  rctarc  n6-pit> 
hibctur.SccLido  cafii  in  piudiciii  crcdi 
torii  tcftitofremittcrcinuentarif  cofc 
ftionc  n6p6t,cj,bus  ipfc  tcftator  pcifc 
iatisfaccre  tcnctur,ncccisp6t  prjciudi 
cium  infcrrc, itaquc harrcs  crcdiiori- 
bus,cum  qiribus  fincinucntario  harror 
ditacem  adcundo  quali  contrahityvltr;» 
vircs  liacrcditarias  fatisfaccrcfKut  dc- 
fundus  tcncbatur.  itJtcuct  omiics  in 
pi-^ccdenti  cafu  aliegati,cftq,-  cois  opi- 
vt  tcftantur  prarfati  Do^  &  quod  ira 
tencnt  coitcr  Djc.dicitlo.  Hannibal.. 
d.l.ncmo  p6c,nu.4^  z.Tcrtio  cafudi- 
ucrfsc  fiint  Dod.fnrz:  Qii^ibufda  cxifti 
mantibus  rcmisfioncm  in  pr«iudiciir 
hiarredis  non  vatcrc,  quod  voluiftc  vi- 
dctur  glofl.fcirCjC.vtin  polfcf.  lcgat^ 
quam  plcriq^  {cquuntur,alijs  vcro^cora 
traopinantibus,quoru  fnia  verior,& 
coramnnitcr  rcccptacft,  vt  fatcntur 
Bar.&  communitcr  ocs  fupra  allcgau.. 

QtidHio  LXXIL 

^  tefiator pojitt  iitbere,ift  httrccles  perpf 
tHoflent  in comunioneJiA .  decLrrc.ttn- n.  2  ► 
I  Vajro,an  ccftatorposfit  iuVscrc  vt: 
haircdcs  pcrpctuaftcnt  in  com. 
mMnionc,&  nc  fiat  diuifi  ibon  '  ■  ^ 
Rcfp.q''^d  non.rtatcnctRi; 
muncm  cifoopin- u.l  ncnv  v 
CratJUji.Vaft^cfiic.cri  rKt, 

Qupd 


Sf6   Micfiaefis  Crafsl  Sententlarum 


1  Qiiod  tn  p»"occc!it,qn  tcflator  iusfit, 
vt  in  pcipetiia  communionc  mancrct, 
fccus  Ci  ad  icpus  ,  quod  ficri  potcft.  ita 
tcnctPaul.de Caftr  d  I.ncmo,&  com- 
muncm  clTcDoftor  fcnrcntiam  affc- 
ritlaf.l.fi  non  (brtcm,$.  ficcntum^tf. 
dccoad.indcb  Vufq.d  ^  y.num. 5. vbi 
fubdithacvfu  forcli  rcccptisfima  cflfc. 

J  Scias  cc,quod  diuifio  adco  pcrpctuo 
prohibcri  n  jn  posfit,vt  ct  G  filij  iuraf 
lcnt  fcruarc^quoad  hoc  difpofitioncm 
pacris.tn  ipfimutuo  confcnfii  diuidc' 
rc  non  proliibcantur.ita  ccnct  Old  a. 
confi  x.p.&hanc  opinioncm  fatctur 
vcrain&  cocoi  Vafi]ui.d.^  y.nume.^* 

Lxxnt' 

l4n  teiia^or  prfiu  dtjpo/itrc  de  rebus  hdredis, 
num.  I . 

mdn pofjit  etp^^t/f  obt^are,  rem  fi  ue^  nu.  i . 
poffit  proh.bfnreaUenaltonemreru  ipftus 
hxred>s.nu.%. 

I  #^  "\  V«ro,antcftatorposfit  difponc- 
^*-^  rcdc  rcbus  harrcdis?Rcfp.qii6d 
pof  d i f[>a  crc  dc  bonis  hircdis ,  licut 
illcdc  propnjs  hanc  dicit  t  frccoinmu 
ncm  D  '6t.opmioncm  Pcc.  Bcnintcn. 
decif  9>s  nu.  10.  id  tamcn  intdligcita 
(icri,quod  h^rcs  adcundo  obhgjt  fc  ad 
fcruandatn  cius  voluntaicm  ,  idcoq;  fi 
rcs  h^rcdis  lcgara  fucrit,domttiiuin  rci 
lcgatz  ,  non  ftaiim  tranlit  in  Icgata- 
rium,fcd  dcm  )m  adita  liarrcditatc  ita 
communitcr  ccncnt  D-»tt.  vt  tcftatur 
Alcx.  I  fi  h«rcdcs,n»i.2.ft.dclcg.  i, 

ft  Scd  an  bon.i  hxrcdis  cxprcllcpotc- 
ritobligarc?  D..vi  §  q. 

j  Qnarro  itcm  ,  numquid  tcftator 
poslit  prohibtrcalicnationcm  bono- 
rum  ipllus  harrcdis?Rcfpon  quod  no, 
itaccnct  Bart.l.  filiusfainil.<$  Diui,  ft. 
dchg.  f  .& cum coconcordant  com- 
munitcrDod  vt  tcftatur  ibiRip.  nu. 
55  Socin.iun.fvu.  i  i8.qui  fubditnu. 
1 1  i.abeaiiidicindo  in  dubiononcfle 
rcccdcuduinJictc  cnim  iclUiorposUt 


lcgare  ita  rcm  hxrcdis  ficut  propriani 
vt  dixi  $.lcgatum,q.  t ^.non  tii in  lcga 
tarium  ftatim  tranlitdominium,vnde 
cum  hcrcs  mancat  dominus,  non  po- 
tcft  in^pcdirialienatio.Q^uod  in  intd- 
ligc  quantum  ad  tranftationcm  domi- 
nij,  (cd  bcnc  valct  quantum  adhoc ,  vt 
prohibitus  tcncatur  redimcrc ,  vcl  iu- 
ftam  arftimationcm  przftarc.  ita  tcnct 
glofl.harrcdis  primus,fF.dc  Icg.  1 .  qur 
coitcr  approbaca  cib,vt  tcftacur  Soc.iu. 
d.^.diui,nu.  1 1  y.vcrf  quarc  glof. 

Q^ujtjlio  LXXIIII. 

jtn  teftator  pofftt  facere ,  >f  bremore  temport 
aS  onesfimantur, 

QVxro,nunquid  tcftator  posfic  iu- 
bcrc  vcl  cmccrc ,  vt  brcuiorc  vd 
citcriorc  tcporc  aftioncs  vcl  allcgatio- 
ncs  finiantur,quain  lcgc  dcfinicu  cft  ? 
Rcfpo.tp  non.ita  ccnct  fiar.d.I.  ncmo^ 
nu.  i  •j.fic  t )  &  cft  coisopinio,vt  tefta 
tur  Vafq.dcfucccf  crca.§.  7.nu.  6  Intd 
lige  tamcn  vt  proccdat  in  iurc  qu^fito: 
fccus  in  quarrcndo  quod  coar^rt  po- 
tcft  pcr  tcftatorc  tn  tcporc ,  vt  Iicct  ius 
adcun.li  rcgularitcr  perpccuuin  lit,tn 
harrcsccncatnrbrcuiorc  tcporc  adirc, 
alias  non  admittcndus .  hanc  fcnccn- 
tiam  probant ,  &  ita  dcclarant omncs, 
&  cocmac  rcccpcim  facctur  laf .  licct  - 
concrarium  fiti  contrarius  tcncatd.l. 
ncmo,i.Icd.nu  l6,Vafq.d  j.y,  na.7. 

Qu.c{ih  Lxxr. 

Sy  MM^I^I  FM . 
pofiit  mandare  vt  -pdcant  legata  hsredifa 
te  non  adita, 

QVa:roanrcft.itorposfit  m.mdarc 
vt  valc.inilcgata  ctiam  hxrcditatc 
non  adita  ?  Ivcfp  Variatum  fuit,ft.dob 
tinuitc.xiftimaniium  fcnuntia ,  tcfta- 
torcm  prarcipcrc  non  polfc  ,  vr  noo 
aditaharrcditarc  ex  tcftamcnco  lcgtta 
dcbcantur.  Sin  autcm  iullcrti  li»n- 
pUcitcr^  vtnon  adita  hzrediticc  de- 

bcautur 


n  Llber,§.Tefl:amentum.  if;/ 


Jjeantur  vcl  ab  intcftato  cxprcsfim  talc 
prarceptum  volcrc.ita  tcncc  Bar.I.  cum 
patrcm,$  (ilius  matrcm,  ff.  delcgat.j. 
&  fcquuntur  Dod.communitcr  vt  tc- 
ftatur  Vafqui.d.^.y.nu.i  i. 

Qmftio  LXXVr. 

Vobtntas  teflatons  prmum  locum  obtinet.n, 
I  .fiue  fit  eicpTeffa,  fiue  tacita.  nu.  2 .  dummo 
do  non  juerit  exprejfa  per  verba  inepta.  nu, 
^.decLtraturnu.j^. 

S^uanio  exprefie  de  -poluntate  non  conflat^ta 
cite  colligitur  ex  eo  quod  perifimile  efi.n.$, 

In  conie^uris  ordo pnuife  feruandus  cflyn.6, 

Confuetudo  teflatorisimpritms  infpiciturin 
conieClurada  •polutate  tefiatoris.n.j.et  jeq. 

Tefiatorfi  confueutt  ncpotem  appeliare  fi- 
iium,an  nepos  contmeatur.nu.  *). 

Ex  confuetndine  re^onis  conieGinra  fumitur, 
m.io.&feq. 

Sipatcrinllituit  filioSj&  filias  in  eo  in  quo 
fuccedere  debent,an  cenfcantur  aqualihus 
partibus  infiitnticftante  fiatuto  exciufiuo 
faminarum.nu.  15 . ampiitudo ,  & dgn  tas 
perfonarum  injpicitnr  m  interpretanda  i>o- 
iuntate,nu.i.\.&feq. 

Teflator  non  prxfumitur  voluiffe  alienam  fuc 
cefftonempropfix  anteponere.  nu.  i  d.  item 
ut  minus  dHe^lus  magis  dileflo  prdferatur, 

ynapiXrsteftamenti  detiarat  aiiam.niim.iu 

Cotutflura  capitur ex  naiuraa^us.num.z 

Tefiator  in  diibio  pr^fumUur  fe  conformare 
difpofitioni titris lonunis.nu.  2^,x6.ct  jeq. 

X  Tpslxidc  potcftatc  tcftatoris  j  nunc 
JL^igitur  dc  voIuntate&  intcrprcta- 
tionc,qiia:IcgitiincHcri  poslit in  tcfta 
mcntis,  fi  qua  in  his,vcl  obfcuritaSjvd 
ambiguiras  exiftat  agcndum  ciTct^  fcd 
cjuoniafupra  fuo  locoin  (ingulis$.$. 
huius  matcria;  maxima  parte  abfolui. 
niuSj&  intcgcr  nuc  cxtet  iradatus  Ma 
tica;,in  quonihil  fcrcomifsucftjbrcui 
tcr  gcneralcs  quafda  regulas  hic  fubi  j 
2  ciam.lmprimis  autc  fcirc  dcbrs^  quod 
voluntas  tcftatorisin  vitimis  voiunta 
tibus  antc  omniadominctur&infpici 


dcbcat,&  magis  quam  vcrba.  dummc- 
do  omnino  non  rcpugncnt ,  &  hoc  tri 
tu&  vulgatu  eft,hanc  conclufionc  ab 
omnibus  rcceptam  dicit  Rol.  a  Vallc 
confi.Si.nu.  24.to1.:j.  Et  proccdit  no 
tantum  in  cxprcifa^fcd  et  tacita  voliin- 
tatc  cx  conicduris  coUcfta,  de  quibus 
vidcndum  cjuarlatius  fupr.^.fidcicom 
minumjq.4.&  $.fubftitutio,q  vltima. 
j  IntcUigc  tn  hinc  fiiJam  vt  proccdat, 
nifi  voluutas  fucrit  cxprcflapcr  vcrba 
incpta,&  penitus  incongrua ,  ita  tcnct 
gl.l.il  quisin  Fundi  vocabulo^dclcg.  i. 
quam  coitcrapprobata  dicitlafl.  cun\ 
quidjZ.Icd.nu.a  z.ft^li  ccrt.  pct.Fran, 
Mant  li.^.tic.j.n  i^.Sin  th  mcns  tefta 
toris  cx prjEccdcnti  difpofitionc  tcfta- 
toris  apparcatjilla  fpcdfida  cft,  licct^ 
vcrba  incpta  poftca  fucrit  cxprcfla.hac 
cftccoemopi.  tcftaturSoc.l,  inambi- 
guo,nu.7.ft.dc  rcb.dub.  Itcm  intcUigc 

4  przdida  conclulionc^vt  voluntas  fpc« 
danda  lirjdummodo  vcrba  improprie 
faltcin  hoc  oftcndant,vt  dixi  d.$.  ndci 
commi<Ium,q.4.n.6.&  fcq.Sin  autcm 
voluntai  tcftatoris  lit  contralcgcs  fcr 
uandanon cftjVt dixi fupraq  52, 

5  Si  dc  voluntatc  tcftatoris  apcrtc  noii 
conftar,  &  vcrba  vcl  rcs  obfcura:  funt, 
aut  quandoq;  quod  oniiflum  cft,  tunc 
ncdifpoHtioconcidat,  Ccd  vtfuftinca 
turadidquod  vcrifimilc  cft  rccurri- 
mus,  &  tacite  cx  co  tcftatoris  volunta 
rcm  conijcimus.tex.  c.  infpicimus ,  dc 
Rcg.iur.&  rcgula  iuris  apud  confulcn 
tes  cft  frcqucntislima ,  &  hoc  duplici^ 
ter ,  vcl  quod  tcftator  ita  vcrifimilitcr 
ccnfcrit ,  vcl  quod  fi  cogiuflct,  vcrifi- 
militcr  ita  difpofu:flct.  Eft  cnim  rcgu- 
la  ccrta,  quod  difpofiiio  tcftatoris  por 
rigiiuradca/um  dcquo  ipfc  li  cogiiaf 
fct vtl intcrrogaius  fuifl*ct,vcrifimili- 
tcr  difpofuiflct.  hanc  rcgulam  commu 
nitcrrcccptam  diciiSocin.iun.  confil. 
91.nu.44.in  fin.vol.^.confi.yg.n.g  I, 
Fcrn.Vafq.  dc  Rcro!.^.<?.n.2  5?.  Manc 
lib.j.tit.i  <7.num.4, 

Cztcrum 


Tj8   Michaelis  Crasfi  ^ententiarum 


6  Cxtcrum  <ju!.n  omnis  fnnte^^iiri 
Toluntatis  (lcaucittif  a  vcririmili,eertt 
rcgub  dcco  qtto<l,veri<ltmtle  dicatal'| 
djri  non  porcft.In.y^rittlii  atitcmaFtt-* 
nfc  colliguntarinl  (trwin  pluriufti,^. 
▼It.lf  de  Ivjij.ir  I  qihjtatm  onJo  th  teftj» 
mcntis  tfi  difponttanibus  teHatontm 
*d  tniicQig.tndatn  volantaccm  formaH 
ter&  prxcifcaticndi  &  feruari  dcHcr, 
ita  vtprimaconicftura  prarfcratHr  fc- 
«undx,&  ficfucccsfiHcA:  HancdTccd 
rouncin  opinioncm  tcflaturlafibt  nu. 
1.&  notandum  e(!c  dicic  IuI.Clar.lti>. 
5.fentcni.$.teftamentttm,q.  76.  rerfl. 
fecundaRcg  Francif.Manti.lib.iJ.ttit. 
yllim.nu.26.&  fcq. 

7  Primo  &  ;intcomnia  infpicitnr  c6- 
/uctiidotvlViioris,  dcindc  &  fccundo 
regionis  mos  &  confuetudo.^.QiuH^ 
tas  fcti  digniras  perfonantm  quibus  re 
ltn(juitur.4.Dile(5tio.5.  Nccesfitudo ^ 
id  cft  confinguinitas.^'.  Vicinitas  fcri 
pturarum,  id  cfi"  quod  ct  prxcedcnli- 
bus  &  fublcqucrrtibus  conijcirur. 

8  Dixi  confuctudincm  patrisfamilias 
infpiciendam  cfl"c,&  hoc  no  habct  dtf«- 
biunv  VcrtfimiV  c" im  eft  tcftatorem 
teftando  locutnm  cfle  fecundum  mo- 
rcm  fuum  loqilendi.iia  docet  Bar.I.La 
bco.tf.  dcfiippcl.  lcg.  &  tcncntcoitcr 
Dt)d.?t  tclbturManti.li.^.iit.S.n.lv 

p  Hinc  infcrtur  <|uod  licet  filijs  f"b* 
Aitucis  pcr  rtdcicominifrtim  non  intd 
li^antiir  fubltiitrti  ncpotes,de  c^o  di* 
ft»  fupra  $  fidci«o.i].»o.tfi  U  tcltator  rii 
rcbus  InimaHis  ncpotc  fuum  vocabat 
hliUjiunc  cx  conicCtur.i  volutatis,  cju* 
fuinicur  cjtconfiictitdincloquendi  ip 
fiiis  tcrtatoris,ntpG4  c6tinctiir,&  fub- 
Uitirtus  intcllii»uur,vt  dixid.i].  10. 

10  Sccundo  cxtj  •.irciid.i  cft  coirliictu»- 
<Io  rcqionis,&  q:iuicinconfuetudoofi 

Srnis  magis,c|u.-iin  cius  loct,  in  c^no  tc 
amcntuinfccit.  hanc  dicit  commu*' 
nc4n  opsiiionc^Ti  Roma.I.  U  non  fptcia 
l4,nu.6.in  ti.C  dctclbm.  &  dicit  i>oia 
cuiii^num  iNiaiiulK>.5.tK.  8.  num«i^. 


commnnis  enim  vfus  loqncntfi  dcr<5-« 
g.n  proprfctati  rcrbaram,&  ab  hac  na 
mo  difcrcpat.vt  fatcrur  Arct.l.nt  fd6t<i 

1 1  nti.  Ti.fF.dc  vulg.  &Vcftator  prjtfumi- 
tur  ftqui  morcm  rc|nonj$,^  fcconfcrr 
marc  rtjturisparri^.ita  noi  B.jr.d.l.hj 
rcdcs  mci,5.cum  ita.ad  trck.it  hanc  cf 
fc  commuircm  opi.tficit  Scrc.  conf.s  1. 
itu.t  r.tdl.^.Rip.d.^.  cum  ita,  n.?^ 
quod  Bar  magis  commi>niicr  Djfi.fe 
quuntortatetm-ctiam  Soci  iun.conft. 
i68.nu.65.vcl.  i.FrancifMant,  hb.6% 
fit.?.mi.4.  &  Irb.  1 1  .tic.  1 4.  ftn.  r  f . 

II  Qninimo  qfifofantasdcfunftiprtJ 
pric  loqttendo  p6t  rcfcrri  ad  ius  cotn- 
fnimc ,  &  ad  tu$  rtlunicipale ,  in  dubio 
dcbct  rtfcrri  magis  jd  munrcrpalc.ct  fi 
Ijquatur  ab  intdbto.ita  voluitBar  tf. 
^.cum  ita,  &  plcrrqtrcaltjcommimitcr 
feqmTf>tMr,vi  prJrilifti  fcflantur,& 
tccx  magis  coininuni  M.ant.^n\STf^.7.8t 
Gcmi.c.  r  .nn.6  not.dicit  qnod  fatuns 
tflct ,  qai  cfcdcrct  teftatorcm  pwius 
voIdilTc  fcquis  ius  communc  Romanfi 
quam  ius  propriar  ciuicatis  qua  fcmpctf 
vfus  eft,quodc[;  Irbi  notislimam  tuic^ 

I  ^  E\  quo  inl:crtur,quod  fi  pater  iritth 
tuat  ftlios  ,&  filia<  in  co  quo  de  iur* 
facccdercdcbcnt,  n<jn  intclligiinrtitii 
las  in  .-tq  ulibus  parffbti5,(lanie  ftaciK 
toquod  filiar  dotibus  Hnc  coutttiti. 
hancopinioi>em  dick  magis  <!omffio-> 
ncm  Sjcin.d.fonf.i  i .nu.  tf.^ ^« 
9ol.  ..Mant.lib.^.tit.^.Mif.i  f. 

Iiifcrtiff  etf  >in,<^d  fi  tcftjtor  in- 
ftitnit  IrliHin^  &  fi deceflbrh  f»nc  Hhjt, 
fHbliituit  .tlriiiti  filium  «  Hlto  graUard 
dcfun^o  hnc  mafeulis ,  fiipcrltiic  fiHi 
non  diciturdcfcciflctondrtio,  flantc 
ftatHtoqucjd  fcemmat  non  fiicce^shnc. 
hanc  dicit  cfl^ccommunem  cofklatio^ 
ncm  P.irifconf  48.nu.«;.  vol.2* 

Tercio  locoinfpicicnda  qi>aKtn9(«il 
di^nita9&  amplitudo  pcrfonarum  d. 
I.h  fcri!ir«  pluruim. 

I  5    Hrrrc cji  dis^niratc  !eft*ttGrH<  co#Hj«i 
cur ,  an  in  hikRommi#ir  fth  (ondi>. 

tioac 


Liber.§.Teflamentum.  (frg 


t\kmt,C\  finellbcris  tkccflTcrit^fcnfiflc 
iatelli^uiir  Uc  luturilibiu  tABiDJW  >  v( 
di»i  $  n«ic»ccM«miflum,q.J7, 

Sia*il«t«r  icftaror  non  pr^fumiturjvo 
luilTealicnJ  fuccesfionc  jpprijs  Ubeds 
a4itepou(:rc,&  voluntas  fccundu  naty- 
r*lc  ciiarit4ic  intcrprctand»  cA.Idcoq; 
fi  filiws  fucrit  fimpUcitcr  grauati)$  rciti 
twcre  h^rciliiatCjintclligiuirfi  fincUbc 
rj?  dc<:circrit,vt  4ui  $  §.(xdcico,  q.il. 
Hiw  coniej^uraf^Jnitur^vtminus^i 
k^us  iion  pratferatur  magis  dik^o, 
poqj  a  proprictat?  vcrUoriji  rccciUtur, 
u«tenet  A,lcK.cl.^.cum  ita.n.i  5.&  n.u. 
7.dicit  li?nc  c(k  covm  X>o(..  icnicnu», 
cx  ^uo  infcTtur,  cj»  Ct  teA^tor  filio  <kc< 
dcntclinclilijsfubftitttat  TuiM,^  haf- 
i*Jc5  Titijjlicet  a^pcllationc  lia:re<luna 
propriecKtranci  vcaiant,tamen  Uocai 
Ui  rcltringitur  ail  Jcfccnicntcs  Titij  fi 
Uo&  tantum,  nchjCfc<ksTitijcx^rattci 
minus  dilcdi  Qnt  uicUori*  coditionis, 
^uai^  hf:rcdc(  cxtraaci  ipilus  &lij^qui 
noo  fMnt  lacitc  vocati^ncc  tn  conditici 
Bepoliti^iiii^  cjucmaJiijoJum  teftator 
intclligitur  magis  diicxjilc  iufbiutum 
6Wum,<:|iiain  fubftiiuiu.  ita  ctiam  ma- 
gis  h^rcd^»  tUij,qyam  Ujrcdcs  fubili- 
tuti.it»  tcnct  liar.  l.quidim  reUrgatus^ 
f .fi.ff.de  rcb.dub.  oucai  commumtcr 
«pprobatum  cUc  telutur  Ruiu.conljU 
}  ganu..8.  volum.2, 
iS  Intcxtur  codeua  aWo,qHO(Jfi  teft*» 
torUabcns  q,uatuor  fiUos,inUiiiiit  co« 
vniucrfiUicr,&  fiUarain  ceru  quanti- 
tatc;&  fialtcrcxfihis  dcccilcrit  fincfi 
fcji/iibftituit  fupcriics  ,  id  u>tcUigitur 
4c  walculis,&:  fiUa  no  continctur,quu 
ficut  teftator  prardik;xit&:  pra:tulit  nu 
fcitlos  in  injlwutioatvllos  ^uoq»c  vi- 
4ewr  prxFcrrc  voluilVe  ia  fidclcommif 
£).iu  tenct  B4r.l.hu.tf.adTrcbel.hAiM: 
dicit  commuucm  opinionci»  Curt.tii- 
^iorccMifii.i  I.  col.pcnut.Lnfin.qiu.-ni 
icfcrt  Ruland.3  VaUccoAfil.$2.auia» 
l^.volu.^. 

Sicctiam^fili^finciufticutxcxcigr 


tis  rcbus  ,  filijTcro  onafcuti  vniucrfal*- 
tfc'r.inftituti ,  &  poftca  tcftator  dtxcrit, 
omncs  fiUos  mcos  in'iicctn  fjbftituo,- 
fiUfcum  mafculis  fubftitut^  non  incel 
liguniur.italcribit  Bar.l.Lucius.coI  pr 
nul.verf.fed  quxrocirca  hoc,tf  dc  vul- 
gar.  &  fequunrur  Do6l.  communiter, 
vtteftatur  Roland.a  Yaltc  d  ioco. 

jo  Eodcm  modo  ex  coniun«5tionc  pcr» 
(anarum  intcrpretajnur  volunutv?  ce« 
ftatoris  in  lcgatis,vt  vulcat  Icgacum  rct 
iliciix  ignorantcr  facium.quia  prarfu- 
mitur, quodetiamfi  fciuiUct  ivUiIomi 
nus  lcgalVct,vt  dix»$  Icgatum.q.  1 4  £t 
kgjtiuii  cWrico  faCtum  potius  incuitil 
perfoax,  quim  £cclcli«t.iduBi  itKuli 
gitur,v{dixi  fupra  q.  14. 

1 1  Quintd  confiiicrirtda  cft  in  conic 
^uranda  voluntarc  tcftatoris  vicuiita* 
fcripturarMtn.  Eft  cnim  tritum  5c  p«r- 
Uiilgatuu) ,  q^Jod  vna  pars  ccftauicnri, 
fUpfiiii)  ^vclgrativt  fatctur  Rotna.  cof. 
4|8.i>u.i4.Vn4ic  vcrbum  luultiplicein 
babcns  fcnfuto  t<.  incdlc<^wn  licbet  iit 
teUigi  fccundiim  caia  iigHtiicarto^u^n»^ 
fecmuiuiii  quain  rcpcritur  in  aUa  par- 
t€  (eltamcnci.iia  doccc  lUr.I.L  onuirio 
itu.  ly.lf  de  vulga.banc  dicit  coein  opi 
nioaem  Parif  conUU 7 j.nu-4*.& coq 
fiI.8:>.QU.49i  CcuiiilS6.nti  )k  £L-<). 
roL . .  SkOp.  iuR  .^oj»  fvL6  s .  nu .  i  o  .voJ .  4» 
& coaiil.5  i.Hu.us.  t  .vo)tL4.  coairiK$K>. 
AurB.i^.voUi.i.  vbidoi^iuam  Borto. 
fuprad.  <ijuod  vcrba  ficdcbcntaccipi, 
aucmadniKxium  ccftacor  U3  eodcm  u>- 
itamcnco  acccpit,comnM<nitcrappro. 
l>acam  &  rcci-pcain  afteric  Francifcuf 
Mantic.Ubr.  j  oitu.p.nume.  j  .Ubr.i  1 
tit.i  ^.nu.iz. 

2  2  Et  harcquittcm  concIufio,qiK>d  rn* 
pars  tcftamctui  dccUrAca  iam,dcpla*- 
00  proccdic  ,  ica  vt  vcrbum  amb»- 
guum  in  vo^  partc  poluum  rccipi»4C 
ijipbccrprccatioiicni  ab  codem  vcrbo 
in  alta  partc  c^pJuirc  dccUrato  ,  ^ 
ita  loquicur  d  .  I  ■  hiubus  .  Scd  iotr 
;£^U£cado  quod  q^iViUas  io-  voa  pactr 
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poftta,  ccnreatiir  rcpctita  in  alia ,  harc 
concliilio  valdcdiibiacft,  vt  (i  leftaror 
in  vnj  partc  fctit  mcntioncm  dc  filijs 
mafculis^poftca  in  alia  dc  filijs  fimpli- 
citcrlocjiicns,an  dc  mafculis  critmtcl 
ligcndus,dcquo  dtxi  fupra  ^.fidcicom 
iniflum,c|.  «o  Et  quide  varij  varic  rc 
fponderunt  circa  hanc  rcgulam,fi.d  cx 
mcntc  Doc.dcclaraturvt  procedat  cjii 
fumus  in  cadcm  claufi.ila  &  dtfpofitio- 
nc,quonia  tuc  qualitas  cxprclla  in  vna 
partc  tcftamcnti  cenfctur  repctita  iii 
alia:  Secus  vcro  cum  fiimus  in  diucrfii 
difpofitionc,  &  ficin  diuciTa  partctc- 
ftainenti  multo  magis  in  diucrfis  tcfta 
mcntis  vcltcfto  &  codicillj$,hac  diftin 
ftioncm  dicit  vidcricoitcr  rcccptam 
Sfort.OJd.traft.compcnd.par.6.  Art. 
^.concl.^.Parif.conf.^  y.n.ip.vol.  J. 
hancquoc^,-  dicitcocm  Par1f.conf.87. 
n.^y.vol.i.conf  j8.n.2  4.&fctj.vol.». 

Itcm  dcclaratur  prafdida  rcgula,vt 
proccdat,c|n  cx  conicdturis  alijs  dc  vo 
luntaicteftatoris  apparet.vcl  cadc  cft 
ratio,itaex  omniii  nientcdicit  Socin. 
iun.confis  8.nu.4^  .volu.i.  Ek  natura 

24  rci  vcla6tus  conicfturafumitur.  HorC 
cnimcftvcra&  propria  rcgul.i  inter. 
prctandi  tcftan'iu  &  alioru  difpofitio 
ncs,vt  iuxta  natiira  rci,  matcria  fubic- 
6am  &  rcgulas  iuris  intclligatur,vt  af 
fcnt  Did.prj6t.d.c.j8.  nu  12.  idcocj; 
Iicct  lcgaiii  rclidu  confanguinco  Epi- 
fcopo,prJcf  imitiir  rcli(Su  intuitu ^fo 
nx  non  ccclclix:fi  tri  calicc  vd  tintina- 
bulii  !cgancrit,prefiimitur  Icgatu  ccclc 
fi^.hanc  dicif  magis  communcm  Did. 
Couar.  c.rccjiiifilti,dixi  fupra  cjuiftio 
nc  ;4. 

25  Tcftator  quilibct  praffumitur  fcin 
dubio  conformare  cum  difpofitionc 
iuris  coinmunis  ,  ncc  voluiftc  contra 
legcf  difponcrc.ita  tcnct  Bart.d.^.cum 
ita,nu.4.&  hancdtcucomnuincm  opi 
nioncmSocin  iun.  confi  168  nu  6^. 
volu.2.  magis  conmiuncni  Socin.  fcn. 
conf.  5 1.  n  u.  ^  5  .vol  .t^.Conimunc  dicu 


Roland  a  VaUe  conf.vltim.n.  r  i.vol. 
I  .&  hac  dicit  vcra  &  propria  regulain 
intcrprctandi  tcftaciti  vo!untatc,vt  fc- 
cundu  rcg.iuris  intclligatur  Did.  d.c. 
58  Cur  iun.confi.  1 15  conf.  1 08  n. 8. 
27  Hinc  in  fidcicoinmisfis,  pluribus  vo 
catis  pcr  nome  collcftiuu  intclli^itur 
tcftator  vocalTc  ordiMc  fucccsliuo , 
prout  dc  iurc  fucccditur  hanc  dicit 
cocm  opi  Cur.iiin.d.conf.  1 2  8.  nu.8. 
D'xi  latcfupra  $.fideicommifsu,q.i  J. 
27  &  fccj.Aducrtctamcn  cjuid  harc  conic 
ftura  non  cft  perpctua,  fed  fa:pcab  ca- 
receditur,vnde  dcclaranda  cft.vt  procc 
dat  qn  difpofitio  tcftatoris  tcndit  ad 
confcruandu  tcftamcntii  nc  rumpatur 
&  tunc  fincdubio  pratfumitur  voluif- 
fc  fuatn  voluntatcm  iiitclligi  prout  dc 
ncccsfitatc  dcbct,nc  rupatur  tcftamcn 
tum,fccundum  difpofitioncm  iuris.ita 
«cncnt  glof.omncsl.GaIIus,$.quidam 
rc<5tc,flF.dc  Iibcr.&  pofthum. 
8      SccunJo  dedaratur  quando  nulla 
cft  ncccsfitas  confcruandi  tcftamcn- 
tum,&  vciba  tcftamcnti  n.m  violan- 
tur  capicndo  ca  fccundum  difpofitio- 
ncm  iuri$,ita  tcnct  Alcx.d  §  cum  ita  j 
nu.  1 1  .el}q;  hoc  cx  communi  dodoru 
fcntcntia,  vtfatctur  Maniic.  d.  lib.  6, 
nu.  -S.Sccusvcro  fi  vcrba  ^cfta» 
mcnti  violantur,quoniam  tunc  potius 
ftandum  cft  verbis  tcftamenii.  tcx.  c, 
Rainutius,&  c.  Rainaldus  ,detcftam. 
&  ita  tcnct  Bart.  &  communitcr  om- 
ncs  d.$  qiiidain  rcftc^vtaiTcrit  Manti. 
d.loco.  idcoque  fi  tcftator  inftituat  Tt 
tinm  ,  &  filios  cius  ,  non  ccnfcntorvo 
cati  ordinc  fucccsfiuo,&:  fic  fecundum 
lc£;is  difpofitioncm  fcd  fi:nul,nili  con* 
icdtura  alia  charitatis  &  ncccsfitaiis  ac 
ccflcrit.vt  dixi  $.inftittiiio,q.:o.&:  h^c 
nocanda  dtcit  Alcx.d  §.  cumita^  quia 
funt  quotidiana  &  vttlta. 

QMando  dc  mcntc ,  &  voluntatc  tc 
ftatoris  neccxprcflc  ncc  quidcm  tact- 
tc,vt  diduin  cft,Dpparcf,tunc  iii  omni 
fcripto  ac  dittovcrborum  proprtctatij-: 

inhsrcn- 
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QVarro,  nnmqiiid  teftmj  tn  quo  fi- 


inharrcndum  eft,licct  in  mcntcvclali- 
•tcr  ateiUtoreqiiidadum(it.  icxt.  I.fi 
.alijVt.dcvfufr.lcg.  haiicdicit  magisco 
muncm  Doct.  fuiaT  Soc.iuii.  d.$  cum 
ita,num.j4.  m  C^fc'i<tiuu.conr.i 69. 
num.i  &infraClar.4.7o.rcg.».Fran. 
Maat.lib.^.iit.4.nu.6. 

Qufftfo  L  XXV II. 

tAnpcr  tegttimationm  fiif  rnmpaturtefla' 
-ntentum. 

Ty  Eftatvtctiamdercrolutionc  tcfta 
'^V.nictorum  agamus  Et  quidem  quc- 
admodum  p  artcritionc  annulctur,  & 
infirmc'.ur,duifupra  q.j6.itcm  po(t- 
humiagriationcitipra  q.}(5.pcr  iiigrcf 
fum  rchgionis,  q 

Sedquajro,  numquidpcr  filijlcgiri- 
mationctcftrapatris  rumpaiur?  lUTp. 
cj>  (ic ,  licet  cnim  filius  naturahs  tcftm 
patrisinipugnarcnon  pofsit,tn  fi  Ugi 
timatus  fucrit ,  &pra:rtritus  rcpcria- 
tur,yitiatur  tcHm,  (iquidcm  kgitima- 
tus  a  lcgitimo  filio  nou  diffcrt  hanc  di- 
cit  eftccocm  opin  Soc.rubr.ff.de  Iih.& 
pofth.Alciat.ibi,Fcrnan.Vafq.dcriicc. 
rtfjl  §.6.mi.^.  dixifupraq  j6.  &  vidc 
$.inrtjtuiio,q.7. 

Qtupo  LXXVIIL 

%4.n  per  capHis  /enrentiam  rnmpatur. 

QVjrro,an  pcrcapitis  fir.im  poftca 
(ccutam  iiifirmcturtcftainctum  ? 
Rcfpon.  <|»  fic,  ctiamfi  mors  non  fucrit 
fubfccuta .  ita  tradit  cx  coinmuni  Gu- 
licI.Bcncd.c.Rayn.par.i  num.i  :o.  vt 
tcftatur  Fcrnand.Vafq.de  fucccf.refol. 
,$.6.nu.i8.dixifupraq.»6. 

Qmmo  LXXIX. 

^n  ivfirmetur  tefimentm  per  panHenti^m 
flij  txhxredasi. 


Jiusiufta  ca  lcgiiimc  cxharrcda^ 
tus  eft,  quia  fortc  violcntas  patris  ma- 
nus  tntulit  pcr  p^>nitc-niiam  fili;  poftea 
infirmctur?  Rcfp.tjfie.  hancdicit  clTe 
cocmopi.Iaf.I.in  arcnam,nu.6  Eman, 
aCofta  I.GaIIus,^.&  quid  (i  tant{i,par. 
^.nu.  189.ft.de  libcT.&  pofth.CatcIlia. 
Cotta  in  mcmoral.  incip.  filiusfam.rC 
dixifupra  q-fi. 

Quxfiio  LXXX. 

sy  M  M  .A\irM. 

^n  rumpatur  tcftamcntum  tefltum  cvntradl" 
Gione. 

QVfro,numquid  teftin  f  jlcnne  pcr 
^tcftium  in  eocontcnrorum  con 
tradiitionem  rupatur?  Rcfp.quod  fic, 
ita  tcnct  Alexan.l.  1 .  C.dc  teftam.&  cx 
c6i  rcfoluit  Coru  conf  2.  nu.t  vol. 
1  .&  idcm  tcftaturFcrnan.Vafq.  dcfuc 
ccfl  rcfoL^.y.nu.i. 

Qi4jtflio  LXXXL 

Sy  MMAB^iy  M, 
^n  mortuii  tefiibus  tempore  aperturt  rum^ 
paikr  tcliamentum. 

QVxio,numquid  infirmerur  tcfta- 
mciitum  ,  (\  tcftcs  tcmporc  tcfta- 
mcnti  apcriundi  mortui  lint  ?  Kcfp. 
quodiic,  quia  coguntur  fuas  fubfcri- 
ptioncs  rccognofccrc,vt  dixi  fupra  qo. 
I  o.  cf  quc  c6is  opm.  vt  tcftatur  Bocr* 
dccif.  1 1 6.Valq  ^.^.nu.ioS. 

Quipo  LXXXII. 

S  r  M  M  AR^iy  M. 
rumpatwr  teftamenttan ,  ft  imes  teftatth 
rem  ocndut. 

/^"\  Va:ro,numquidtcftamcntum  ab 
V^^initio  vahdum  cuancfcnt ,  fi  tc- 
ftatorcm  h^rcs  occidatrRcfp.quod  fic. 
tcxt.l.Lucius,  ft.  dc  itircfifci,  &:  fifcus 
aufcrtha;rcditaicm  tanq^  abindigno^ 

N  n  liccc 
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lk'ctoncralcg^torum,&  fickricoftimif- 
ibrnm  fabirc  cogatiir ,  ita  cx  c6i  rciot- 
uit  Alcx.I.rccu{arc,$  fifco,  ft.adTrcb. 
ri  tcllaturFcrnan.Van.ju  dcrcfol  fucc. 

9.nu.  I  2  I  fcq  Qiiod  proccciit  t]ui 
<icm,qn  obcolpa  fiidcuoccidit,fcci  <;^d 
fi  culpa  tcftatoris  cu  occidcrit?  Rtlp. 
£ar.l  li  abhollibus,f.fi  ti.  (ul.matr.tc-r 
f»ct  hoc  cafu  cu  non  priuari  hjrcdiiatc, 
^  fniam  vcriore  dicit  Jaf.  ibi,  fcd  cocm 
tflb  contra  Bar.  cj>  talis  harrcs  tanquam 
indignifs  priuandos  fit  h^cditaic,  ctfi 
ob  culpam  tcftaioris  cum  occidcrct. 

Quxflio  LXXXIII. 

icfimmftiimmnii  fnffum  fit  nnlIfLnMX 
et  qni: fit potna profvbent  s^mt.  i.anin f f - 
fiamento  ftnnaipatiuo  tocim  hjbeat.  nu,} . 

1  Vfro,tinmqufd  rcfVifi  pcr  mctum 
V^conditiim  ilt  lp(b  iurc  nullu?  Kc* 
fpon.rj»  no  fit  ip(b  lurc  nullum,fcd  va« 
lct  mtr6  iufc.hcct  fcriptis  hacrcdib-au« 
fcratur  taquam  iiidignis,&  tifco  appli- 
cctur.itatcnct  gl  rubr.  tt  fi  cjuisaliquc 
tcftari  prohib.  &  ibi  fccjuitur  Bar.hanc 
dicit  cocm  Paul.dc  Caftr.1.2.  cod.tit. 
Vaf<j.dcfucc.crcat.$.  i  y.nu.j.Iic^t  ip- 
fccontrariam  fniam  tucatur,  Arct.l.l. 
col.: .  Acmil.Fcrrct.col.2.  ftcod,  Mc- 

2  noc.dcarb.iu.c|.cafu  ?  p^.num.^  Js  tn 
cjul  prohibct  tcftari,fcripius  ha:rc$,  fal 

.ii  crimcn  lncidrt,&  arbitrio  iudicis  pu- 
nitur  Botr.  ip  prad.crim.  tit.  dc  ijs  qui 
prohib»nialic]ucm  tcftari .  cj>  proccdtt 
f^n  iblo  mctu  cjuis  aliquc  ad  tcftandum 
copulitjfin  aui  violcntcr  cogit,vcl  pcc 
nalcgislul  dc  vi  publica,fi  cum  armis, 
Ycl lcgts lul.dc  VI priuara  li  finc armis , 
punit.  hanc  dicit  cflc  cocm  Doc.fniam 

<-iuc.dcS.Gcorg.dJ.  i  .nu.4.  Clar.|.vlt. 

pra^t  cri.cj.^'©.  verf.copcHens. Rccjuiri 
tur  tn,vi  probetur  liqiiido  tcftatorc  tc 
•ftari  voluiflc,&  alm  impcdimcntohiif 
fe>c^(jnnucupai  Soc.iiu>,c6f.t.^.iw2. 


5  C2»utd  fi  tcftamcnrii  in  fcriptij  fiA», 
&  tabtHio  coaftiis,  &  non  rogarns  fcri 
j>lrt,nnmqttid  valcbit?Rcfpon.tpnon, 
fcd  crit  ipib  iurc  uullmn.himc  dicit  c6 
niuncmopin  Vafq.dcfucc  piogrcfl.fi 
^o.nu.lt;. 

Qtujlw  LXXXIllL 

%r MM  A\1A. 

Te^amentim  r\ttifa[lum  toUitm  per  contra^ 

riavt  -pi^Hntattfii.nn,  1 . 
Si  teflatm  dixerrt^vUv  t(flamentmnfiMni  "nt 

kre^n  fitfficiat.  nu.ijnfi  deceiinium  tffiitxe 

rit.nH.^.C-  feq  &  qwdft dixentyje yeUe ah 

intcfiato  decedtuim.  5 . 

1  TT'  Xpcdittim  cft,pcr  contraria  volu- 
JLvtatc  vcl  pCL-nitcniia  tcftatoris  tcfta 
cncntij  riic&  rc45tcfaduin  infirmari,vl 
tima.n.volunias  tollit  prxccdcntc  ,  & 
harc  rc-gula  cft  indubitata,  &  nunquam 
t»lht,vttcft.ttur  Cuma.l.li  c^s,  in  prin. 

'  ff.dcic^.  ?.Et  intclligcnda  cftji  poftc- 
Tius  tchmfiifirmiim,  cjuia.fJi^rcdita* 
cx  co  adxri  pofi.it,hcdt  poftca  cjoauis  ro 
ncaditanon  tucric.  ita  icncin  ocs  d.l. 
fancimus,  &  haccflccocni  Doc.fmam 
attcftatur  Did. Couar.  rub.dctcftam. 
par.j.fiib  nu.2 1  .rcrf.7.&  ft^. 

2  Scd  qu^ro,numquid  fufficiat  ad  rcuo 
cationcm  tcfti,fi  tcftator  fimplicitcr  di 
xcritcoramy.tcftibus  fc  noUcvalcrctc 
ftamcntum?  Rcfp  Magnacftapuil  in- 
tcrprctes  djfputatio,namquc  tcftamen 
tum  ilUid  non  cffc  rcuocatum.fcd  nibi 
lominus  fublifterc^voluit  BarJ.fi  iurc, 
ifix}clcg^7.&  hanc  fniam  dicitec  cocin 
Dcc.conf.jSz^nu.  1  .Rui.conf.^nu.i. 
vol.2.Soc.iun.conf  6i.iui.  i  .V0I.5.I0. 
Dilcc-dcvirt.tcftaniiii.dcinut.  tcftain. 
caut.?.num.i.C6cmdicitSoc.hin.I.ft 
cj,s,ff.dc  lcg..3.nu  48.  Did.Couar.rub, 
dc  tcftam.  pat-.i.  nii.2  i.vcrf.y.concL 
Alun.conf  {^.irol.  i  .conf.itj^.  toI.i. 
Na.tt.  aaLh.hoc  iatcr^  nu»i,'C.tic  tcfta. 

vb* 
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r5j 


vbi^iUcgat  A!ex.d.l.(ancimus,C.<!ete- 
ftam.Soc.iun.d.l.fi  c^uis,nu.T>.20  ff.dc 
Icg.  3 .  Man  tic.  dc  conicft.  vU.  vol.lib.  2 . 

tic.15.nu. 

Ad  hoc.rt.  ut  primum  tcftifi  rcuocc- 
tur,  rc<iuiritur,  vt  cx  fccudo  hzrcditas 
adiri  pofsit.vi  ocs  pncdidi  fatctur  frc- 
qucntifsunc  Comrariam  tri  partcplu- 
rcs  alij  fumm^  authoritatis  viri  amplc- 
xi  runt^ficuti  Bal.d.l.fancimuSjnu  3 .  dc 
camoprimis  ronibus  cfrcfundai4m,& 
pluribus,&  magni  pondcii&audoriu- 
tibus  confirmata  aflcrii  Soc.iun.conC. 
J4S.nu  9.&  rcc|.vol.x.&  fiibdit  ca  cjua 
drarc  cuilibct  rc-nf;ito&  r6n.ibili  intcl- 
lcdui,  &  c|ucm!ibct  iudicc  poflc-  ab  opi 
nionc  Bar.rcccdcrc,  &  vidctur  h^c  opi 
nio  vcrior cflc,t|Uoniam  tcftatorjfi  vo 
luic  tcflamcntum  non  valcrc,inul!i£»i" 
turtaciiclcgitimos  harrcdcs  .ib  intcfb 
tovocarc,  vndcinicjuum  cflct  contra 
«xprcilam  tcltatoris  voluntatc  &  folcn 
ncm,tcft.jmcntum  cius  vcllc  fuftincrc. 
j  Scd  rtccntacoi,  intcUigc  cam  procc- 
dcrc,nifidcccnnium  cfflu\crit,&  tcfta 
Cor  fupcruixcrit,namcjucfi  tanium  pcr 
trcs  icftcs  confk*t,c]uod  mcdio  irto  te- 
forc  mutauit  voluntatc,&  voluit  prius 
ilarctcftamcntum,  tcftamcntuni  illud 
rcuocatum  ciXc  dicitur  tcx  dift  l.fanci- 
mus,6cfittntur  omncs  prxdi<5i,  &  cj» 
in  hoc  «hUiw  fcribcniium  contr.idicic 
aflcrit  Ferna^n. Vaf4u.dc  fucccfl^.crcat. 

ly.nn.??. 

4  Nota  thjCjuod  rcc^uiritur,vtdcccnniu 
«iftudcHUix<:riianicmiocaum  volun- 
tatcin,  alias  non  valcbit  rcuocatio  .  ita 
-vidttur v<'llcf;l.d.l.fancimus, vcrb  fuc- 
•rit,&  hanc  cilc  c6cm  opin.  tcftatur  ibi 
laf.  n u .  i  s . R 11  i n .conf/6.n u.  i .li.  x .c]uos 
•^cfcrtTob.Non.conf.  i  j.nu.  i  i.Clar. 
tj.^i  .vcrf.fod  numc|uid. 
.    Sed  oducric,IicctRuin.dicat  pra:di- 
opi.<HVcc6cm,tamcn  gl.&  Doft. 
-ii  corum  dida  rc6c  pt  nfcntur,  hoc  no 
voUmtc6itcr,c]ii6d  dcccnnium  rftud 
««porKac  cflc  clapfu«n  ,  antc  Fcuocatio^ 


ncmvoluntatis  fa<^,fed  fimpliciter  dl 
cunt,quod  dcccnnium  incipiat  i  tcm- 
pore  conditi  tefti ,  &  ita  loquitur  laf. 
cjucm  Clar.allcgat  diccns  hanc  cflc  ma 
pis  coera  opin.d.l.fancimus,numc.if  • 
Tob  Noniusd  conCi^.nu.id.futficit 
itac]uc  quod  mcdio  tcmporctcftator 
vohiniatcm  fuam  declaraucrit. 
5  Scd  qua:ro,  quid  fi  tcftator  dixeritco 
ra  lcgitimo  tcftium  n umcro ,  fc  nollc 
tcflm  valcrc,&  iftud  annullaucrit  ex- 
prcfla  hac  ca  ,  quod  vclit  ab  intcftato 
deccdcrc,  numquid  tcftm rcuocctur  > 
Rcfp.cp  fic,  quia  pcr  hoc  vidctur  tacitc 
vocarclcgitimos  nafrcdcs  ab  intcftato, 
quorum  aditionc  adcptio  harrcditatis 
confirmatur.  ita  tcnct  Bart.d.l.fi  iurc, 
ft.dclcg.?.hanc  dicitcflc-  cocm  opin. 
Com.conf.^o.vol.  i  .Soc.iun.d.I  fi  q.s, 
nu  49.Alcx.d  1  fancimus,  magis  cocm 
attcftatur  idcm conf.50.  nu.  j.  volum. 
J.Cocm  qiioqucdicit  Soc.iun.  confil, 
<52.nu  i.vol.^.&  inrub.dcacq.poflcf, 
nu.  I  j  6.&  nu  1 47.  Couar.d.rubr.  lul. 
Clar.q  92.  Ffan.Mant.de conicd.vlt. 
vol.Ub.  2  .d.tit.  1 5  .nu.  1 8. 

Qu^po  LXXXV. 

w<n  per  amcelLxtioncm  iafirtnetur.  tum  i  ,& 
ifuid  m  teflamento  nMncupattuo  kh.i. 

rupto  teflamcnto  /wc  L^filco  •pclh»e'- 
dihushxTcditas  defcratur,nu.  j . 

I         Vxroitc4n,  numquid  fufficiat  ad 
tcfti  rcuocationcm,  li  f4<3:otc 
ftator^alccmvoluntatis  mutationc  dcf 
clarauerir,vt  fi  tcUair.cntum  fucriica- 
ccllatum?Rcfp.cp  fic,dummodocaccl- 

latio  vcl  incillo  fida  fucrit  circaforma 
totius  tcfti  tcx.l.noftram  C  dctcftam. 
^  cft  non  (bUim  communis,  fcd  ctum 
indubitata  concUtfio,  vt  tcftuiur  Natt. 
d.auth.hoc  inter,nu.  1 4.  Cdc  tcftanu 
N  n    2  Fcrnan« 
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Fcrnin.Vafq.dc fucc.crcat.^. 1 7.  num. 
58  Intclligcnmcn  hoc.pcrtalcm  can- 
ccllationcm  non  vitiari  tcflamcntum 
ipfbiurCjfcd  opccxccptionis.  itatcnct 
gl  1.  r  .flf.dc  his  qux  dclentur  in  tcrtam. 
cumquaBart.  ^  communitcr  Dodo. 
tranfcunt ,  vt  tcftaturVafq.de  fuccclT. 
rcfol  $  3.nii.j5. 

1  X  Scias  ctiam,  quod  prordidla  proccdut 
non  tantum  in  tcfto  m  fcriptis  confc- 
^to.fcd  et  fi  dc  tcfto  nuncupatiuo  faftu 
cft  inftrumcntum,  idquc  tcftator  can- 
ccllauitjita  cgrcgictr.idit  PauI.dcCaft. 
l.fin.ff.  dc  ijs  qux  in  tcftam.  dclcnt.  & 
hxc  vcrior  &  humanior  cft  opinio,c|C- 
quid  dixeriiClar.d.q.p^.  licctcnim  in 
Arumcntum  illud  ad  tcfti  fubftantiam 
faftum  no  (it,ncc  ncccffarium ,  itaquc 
inutilc  Vidctur  cu  icftibusprobnripof- 
iitjtaincn  cx  co  arguitur  vohintas  agc- 
tis  quod  icuocarcvolucrit. 

3  Si  J  duhiiim  cft,  cui  pcr  talcm  inciflo 
nvtrt,  vcl  canccll  itioncm  hircditas  vc- 
niai  appIicandj,fifcoiic, an  vcro  harrc- 
dibusab  ii)ttft.ito?Rcfp  gl.d.I.noftra, 
tcnct  quoJ  lutrcditas  fifco  applicjtur , 
qiiafi  teftatorrcputaucrit  indigiios  hx 
rcdcs  iHftinitos,  fcd  contrarium  tenct 
Dyn.  qucm  fcquuiitur  coitcr  Do^.  vc 
tclbatur  Rimin.il.  d.I.noftram,  Clar.d. 
q.9  hoc  proccdicin  dubio,qt:ando 
totum  icftamcntum  cancdlauit  non 
cxpicfla  caufa,c^a  ncmo  indignusprx- 
fi!mi;ur,&  canccllaiio  ccnfctur  potius 
^ji^^afauorc  vcnientinm  abintcftato, 
quam  odioh^rcdum.itaomncs  tcncrc 
dicit  Mantic.Iib.  1  2.ti:ul.f  .nii.  1  Sc- 
cus  fi  non  totum  tcftamcntum  canccU 
lauit,fcd  tantum  nomina  hzredum  in- 
cidit ,  quia  tunc  coUigitur  tcftatorcm 
▼oI:)inc,qu6dlcgataprJcftcntur,  quod 
abintcftato  ficrincquit  cxhxrcdicatc 
cx  reft.imcnto  non  adita,  fifco  tamcn 
applicatur  ciim  oncrcprarftandi  lcga- 
ta,&  harrcdcs  fcripti  ab  adcudo  hoc  ca- 
fu  no  rcpclluntur.  ica  loquuntur  Doc. 
^ttislocis* 


Qu^fiio  LXXXVI. 

Trimu  trfiamcntii  tolliturperfecundu,et'umft 

deprimo  non  fiat  mentio.nume.  1  u:tiamft  in 

primo  tifamentoftnt  lo.teHes^  nu.x. 
'pcrfecundu  initalidii  non  tolliturpnmu.nH.  5 
Deciara  nifi  in  primo  fmt  inflituti  extranei  in 

fecttndo  vewcntes  ab  mteslato  coram  quin- 

qne  tefiibuSjnu.j^. 
Quid  in  tefiamento  inter  Uberost  nu.^.  dccla- 

raturnH.6  .&  fcq. 
Quidft  in  teflarr,ento  inter  likeros  expnfi^  a- 

diifia  e  ti  claufitta  dcrogatoria.  nu.9. 
Quidin  tefiamento  interliberui  nuncupatiuo, 

nu.io. 

Tefiamentitm  inter  liberos  (ecundum  quando 
habeat  tlaiijulam  dewgatoriam.nH.  1 1. 

STat  cx  prardidUs  conclufio,  cj>  rcftra 
ritcconditum  non  alitcr  riicrcuo- 
cabitur,quam  fi  tcftatoraliud  folcnnc 
I  condidcrit.Et  quoJ  primum  tcftni  pcr 
fccundum  roIIatur,licctdcprimo  nul- 
la  lit  fj(fta  incntio  in  fccundo.  tcxt.d.L 
fancimus,$.poftcriorc,inft.qulb.mod. 
tcft.infir.&  oes  conucniunt,  quia  vlti- 
ma  voluntas  dcfiindi,  &  non  prima  va 
let,quia  ambulatoria  cft,  &  harc  regula 
irira  cft,vt  dicit  Tiirzia.rcgul.j  j  .hanc 
firmifsiiium  rcccptifsimamqucDod. 
concluf  clTc  dicit  Lud. Zunt.  rclp.pro 
a  vxorc,nu.5  Sp.Ethocproccdit  ctiamfi 
in  primo  icfto  fint  io.teftcs,&  in  fecu 
do  lantum  fcptcm.ita  tcnct  Bar.l.hxrc 
dcs  paIam,$.liquiJ,nu.^.  flf.dc  haci  cd. 
inft.  &  fcquuntur  omncs  coitcr  Dofb. 
vt fatctur  Did.d  par. 2.nu.  i .Fcrnand. 
Vafq.dcfucc.rcfol.$.i.  fub  nu.6.LuJ. 
Ziint.d.rcfp.nu.  5<;i. 
5     Infcrtur  cx  pridictis  primum  tcfta- 
mcntmn  non  tolli  pcr  fccundum  inua. 
lidum  quo  ad  harrcdis  inftitutioncm  , 
cx  quo  hxrcditasadiri  ncqucat,  fiucfit 
inu.ilidum  fccundum ,  quia  dcficit  hjfc- 
*  rcdis  inftitutio,liuctcliium  numcrus. 
ica  tcuct  Bar.l.fi  iurc^ft.dc  lcg.}.  qucim 

CQOHniA- 
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colterrcccptum  afleritDid.Coutr.  <L 
rub.par.i.fub  nu.a  i.vcrraducrtedurn 
igiturcft.  Si  tn  claufula  codtcillaris  ap 
f  olitain  tcfto  folcnni,qu0drx  capcc- 
ritionis  rumpitur,fcrfm  iurc  fidcicom- 
inifsi  fuftinctur.  ita  coitcr  rcccptum  r< 
fcrt  Soc.iun.cox>f.io<5.nu.j7.volum.i. 
Achil.Pcrfon  trac.a^lipif.pof  nu.  587. 

4  Scia$incafumollemirabiIc,&  finqu- 
iarcmjin  quo  primum  tcftm  rcuocatur 
pcr  fccundum  impcrfcdum,f.cju  in  pri 
mo  funt  inftituti  cxtranci,  &  in  fccun- 
■do  vcnicntcs  ab  intcftato  ,  <jui  no  fuiK 
•dc libcris  coram  5 ,tcftibus ,  &  ita  trib, 
illis  c6currcntibus.tex t.cft  clarus&  a- 
pcrtusl.hacconfuIiifsima,$.li  cjuis,C. 
ndctelt.  &.hafcconclullo  firmifsimaac 
rcccptifsimacft,vt  tcftaturBcrtr.c^fu 
15  .vol. ? .par. : .Alc.conf  i  ^tf.antc  nu. 
2  i.vcrf  poftrcm6,vol  i  CuIicl.Bcnc- 
«iic.c.Rayn.vcrb.tcflnij.fub  num.a  i6» 
ycrf.moucntur,Fran.Mar.dcc  5  ip.n, 
I o.par.  I .  rcccptifsinia  nuncupat  Lud. 
Zunt.d.rcfp  ^  vxorc,n.6i9.n.7oj.& 
liu.yag.  Si  tn  aliquiscxlibcriscctprf^ 
tcriiu$,difpo(Itiod.f.fiquis,nonh3bc- 
rct  locum.  itatcnci  Bart.ibi,  &  cumca 
tranfeuni  Doc.  vt  tcftarurRimin.n.  5. 
vcrfcxtra  gI.CIa.<j.97.vcrf.fcias  tamc. 

5  Scd  4ro,numquid  hxc  cocJufio  quoJ 
primumtcftra  loUaturpcr  fccundum  , 
babcat  locum  in  tcft5intcrIibcros,iTa 
yt  tollatur  pcraluid  fimplicitcr  confc- 
fium?  Rcfp.  (ji  non,nifi  duobus  cocur 
xcntibus,  cjuod.f.fccundum  tcftamcn- 
tum  litiblcnnccoram  7.tcftibu$,  &  <j 
contintat  claufula  fpccialcmclcrogato 
ria,ita  vt  tcftator  dcclarct  fc  nollc  iUud 
prius  tclljn  valcrc,&  gcncralisdaufula 
non  obftantc  quocunquc  tcftonofuf 
ficit.tcx.d.authcn.hoc  intcr  libcros,  & 
harccft  comunis  Doc.opinio,wrcfcrt 
Curt.iun.conf  i5^.num.8.&  fcq.  Soc. 
iun.conf.  1 8;.nu.j  f .h.2.Crauct.c6fi. 
1 45 .  nu.  7.  A  chil.  Pcrfon.  tr«d.dc  pait. 
fcxrcd.nu.;7<j.Clar.(].58. 

6  Intdligc  uijvtproccdat  tjuoad  lollc^ 


amentum.  sSf 

•ilumprimum  teftamcntum  intcrlib^ 
fos  conditnm,  pcr  fccundum  intcr  cic- 
traneos  confcdum,co  cnim  cafuloqui 
tur  d,auTh.hoc  intcr  Iibero$,(ccunduni 
rcccptifsimam  omninm  Doc.fniam,  vt 
tcftatur  Lud.Zunt.d.rcfp.num.6:  5  &: 
nume.7  2  6»  vbi  dicit  omncs  ita  tradcre 
Do^lneminc  cxccpto. 

7  Scd  cj^d  fi  primum-&  fccundum  tcftrfi 
intcr  libcros  conditum  fit?Rffpon. Di 
ftingucndum  eft,  autprimum  tcftamc 
tum  oibiH  fili js  niagis  fauorabile  eft^ 
^a  in  eo^^qualirat  inter  libcros  fi:ruati 
cft,in  fccundo  vcro  cft  inaKjualitas,  lc 
non  rcpcriturin  fccundo  cbufula  fpa- 
lis dcrogatoria,&  nulla ca  mutandi pri 
mum  tcftamcmtumfiipcrucnit ,  &  tiic 
primum  tcllamcntu  crit  fccudo  prffe 
rcndum.ita  tcnct  Bal.  ci.au  ch.hoc  inter 
nu.4.  &  hancdicitcl1cc6cmopi.DOC* 
Corn.conf.^  I.  nu.i  9.  vol.? .  &  oj^  iftt 
opinio  cft  magis  arcjua  &.  coior  aftcrit 
Rimin  conf  ?  j  i.nu-i  1  .in  fi.&  fcq.Ki 
1 .  Achil.Pcrfd.trac.de  Dctit.harrc.nnl 
578.  vbi  infin.  addttcplixc  opinio  cft 
multumarqua  &  naturaUs  ad  hoc  vt  z- 
quaUtas  interlibcros  fcruct,&  nu.tfi  j« 
dicit  ca  crcbriorecfic,  a  c^ua  in  iudicaii 
do,&  cofulendo  non  fit  rt^ccdcndum  • 

Aut  vcro  fccundum  icftra  oib.  filijs 
cft  magis  fauorabilc ,  &  tunc  primuin 
ccnfctur  rcnocaium  abfc|ue|  fpali  clau- 
fuladcrogatoria.iu  tradit  glo  d.  auth. 
hoc  intcr,cftq;  coisopi.vttcftaturSo^ 
cin.iuu.conf.  1 44.^^.5  7.vcrf.&  maxi- 
mc,li.2.Par.conf  ^  5  wiu.2^.voI.2.Iaf. 
d.auth.hocintcr,fubnu.i.Natt.q  j  fub 
nu.^  .Parifcof  J4.n.46.1i.^.  Soc.iun, 
confli  2  7.<iu. io.Tot.  I  .Guhci.Bcncd. 
c  llayn.vcrb.tcftamcntuin,nu.io.Di(i« 
Couar.d.rub.dc  tcfta  par. ' .  fitb  n.  i  ^« 
vcrf.d.dcducitur.  Anro.Trigoua  fing, 
io6.Aim.Crauu.conf.  f  4^.  fub  nu.  7, 
Moder.  Pa r I  f.ad  Alcx  con f  1  .  n u . 8. 
bb.^.Lud.Zunt^rcfp.nu.T^S. 

8  Et  hoc  quidcm  proccdir,  quando 
prixnum  tcftamci>ri'.m  intcrluHfoscft 

N  n    I  vali- 


I 


i 
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•validum  Cantum  de  iure  fpcciali .  puta 
coram  duobus  tcftibus  fidurn,  fccun- 
dum  vcro  pcrfcdum  dciurc  coi  cora 
fcptcm  tcftibus  confeduin  .  Scd  i]uid 
cconira  (i  icllm  primum  cfl  pcifcduni 
dciurccoi ,  ftcundum  tantum  dciurc 
.rpcciali,c|uia  fiiijtantum  inflituti  funt 
coram  duobus  tcAibus ,  numquid  pcr 
jfccundum  fauorabilc  rcuocabiturpri- 
mum  ?  Rcfp.Magna  cft  controucrfla 
apud  intcrprctcs  ,  /cdobtinuit  talc  tc- 
Aamctum  minus  fcknncrcuocarcpri 
njum  tcftamcntumfi'Icnnc,fidum  in- 
tcrlibcros  coram  y.tcftibus.  itatcnct 
Grat.conf.<;o.  Iib.  i.  cum  plurib.ailcg. 
pcr  Gabr.Roma.ltb.^.tit.dc  tcflam.co 
cluf.7.  &  Iunccflcvcram&  communc 
Tmam  tcftatur  Parif.conf.  j ^.nu.^d.fic 
conf  5  j.uu.  1 1 . 2  j  j  I .  &  conf.  1 4.^. 
pu.5  7,vcrfic.&  maximc.vol.  i  .Crauct. 
conHi  5a.nu.i  i.  Acliil.Pcrfbn.d.trac. 
dc pctit.harrcd.nu.5 7j?.  Fcm.in.Vafu. 
(icfucc.crca.^  22.num.17.  &hancc{rc 
ycrifsimam  atcjuc  rcccptifsimam  iuris 
Concluiionc  aflcrit  cruditifstmus  Lud. 
Zuiu.d.rcfpon.pro  vxore,num.599.& 
piurib.fcc).vbinu.62  5.  &  feq  addudis 
audoritatibus  hoc  ipfum  comprobat^ 
&oflcndit  omnes  pro  contraria  fnia  i 
Gabr.&  Port.  ailcgatos  vcl  rcprobatos 
fuiflc,vtl  non  prooare  vcl  inconflates 
cflc,  itaquc  ab  hacopinionciudicando 
&  confulcndo  non  cfl  rcccdcndumj  8c 
ZIU.695.  dicit  hanc  fniam  tanquam  vc-> 
riGimam,^quifsimamj&  rcccptifsima^ 
abfc};  vllaprorfus  harfuationctflcam- 
plcdtndaiP  atquc  krcndam. 
S  .Quidautfi  in  primo  tcflo  intcrlihe- 
ros  cxprtfsiin  adicda  fic  fpaiisclaufula 
derogatoria  ?  Rcfp.tj»  non  tollitur  pcr 
primum^  ctii  adicda  lit  gcncraiis  clau- 
fula  non  oblbntc  quociinqut  tcflo  in- 
ter  libcroSjfcd  ncceflc  cltjVt  fpalitcrpri 
jna;  dtrogationis  (iat  mcntio  ica  tenct 
Paul.dcCa(lr.& alij  d.auth.hoc  intcr, 
hanc  dicit  cocm  opin  Rubc.confi.  2 4. 
Couar.d.2.par.nu.iy.Yci:f.huicfcribu^ 


AT.incic.lib.^.cit.vIt.nu.r  2. 

10  Qn{eropra;tcrca,numquid  d.auth  ill 
tcr  libcro$,habeat  locum  in  ic  flo  intef 
libcros  niincupariuo,an  filrcm  in  fcri- 
ptis  manu  patris  confcdo?  Rtfp.Ang, 
d.aurh.hocintcrjvoluit  difpofitionem 
cius  lotu  h-bcrc  faltcm  cum  tcnifi  pri- 
mum  intcriibcros  condituin  cx  tcfla- 
toris  manu  fii  fcriptum  Scd  contrariu, 
<j>  imo  fiuc  in  fcriptis,liuc  nuncupati- 
uefitconditum  intcr  iibcros,  primum 
fcmpcr  ihtcliigitur  habcre  claufulam 
dcrogatoriam  ad  fcqucntia,idcoq;  fpc 
cialis  dcrogatoria  claufida  rcquiritur 
in  ftcundo,&  alias  linciftaclaufuiapri 
tnum  rcuocatum  non  ccnfctur .  ita  ic- 
ncnt  coitcr  ocs,vt  ipfc  Ang.ibi  faictur 
&  Alcx.nu.2  ibi  tn  h.dicit  quod  ppau 
6toriuccm  Dod.contrarium  tcncntiu 
huic  npinioni  conrra  Ang.  oportct  ac- 
quicfccrc,  &  ocs  Doft.contra  Ang.tc- 
j)crc;iflcrit  ihilaf  inu.i.  &  quod  Ang. 
fic  coitcrrcprobatus  dicit  Riminal.co 
{il.i  10  num.i($.inf)  iib.i  idcm  firmat 
Achii.Pcrfonal.  d.trac.nu.585.  vcrfl.^ 
opiniOj&  fubdit  ab  ca  in  iudicand  &C 
confulcndo  non  cflc  rcccdcndum. 

11  Pia:dida  iri  intclligc,nificx  conicdtu 
ris^&  vcrifimilitudinibiis  appareat,  tc> 
Aatorcm  ptcnituiflc prioris  vohintatis 
puta  cx  fuperucnictibus  inimicitijs  in* 
tcripfumtcftaiorcm,&  fcriptos  hcrc^ 
dcs.vcicx  mortcaiicuius  cx  inflituris, 
vclcx  aliaca,  naquctunc  tcflro  fccun- 
dum  inttr  iibcros  ccnfctur  habcrc  clau 
fula  dciogatoria  non  tm  ad  fcqucntia^ 
fed  ct  ad  prarccdcntia  intcr  libcros  con 
dita  f  imo  ipfis  hbcris  fauorabiliora  & 
adhuc  daulula  dcrog.itonaadprarccdc 
lia  cxprcfsc  habentia  ,  idcjuc  non  fa^a 
prioris  claufulx  dcrogatoriz  {pcciali 
metionc.itatcnct^'!.^  &  nQuide,auth. 
dcttfta.impcrf.&  h.xc  oia  hcqucntifsi 
niis  calcuhs  rcccpca  ttftaturSoc.  iun. 
conf.  1 24.nu._;  5*&  nu.51.vcrn. 
fcdvltcrius,vfqitcad  nu.j^.vol.i.  Co- 
lur.d.rub.par.s.fubnum.  r9.vcrf.6.& 

indubi- 
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iiidubttatuJicit  Fernan .  V.ifq.^^c  (wcc, 
progr.^.^o.  fuh  num.4  j.Lud.Zunt.d» 
rcfp.nu. 848.61:  fcq. 

Qtumo  LXXXVII. 

Trimum  trflamentum  iuramcnto  firmatum 

anper  fteundsm  toUatur.nu.  i . 
tAn  teRjtor  mutans  te/lamentum  fiatperiu' 

vuSf  nu.i. 

^nmramentum  habeat  vim  fidtem  derogato 
nd  claufiiU.nu.  ^  .&fiq» 

1   r^I''»  tcftamcntum  primum  rolli  pcr 
"i-/fccundum  ,  quacro  qu»d  (1  iurauit 
fc  non  vcllc  mutarc  tcftametum,num- 
cjuid  ccnfcaiur  rcuocarc  ?  Rcfp.  Va 
locuti  sut  intcrprctcs,  fcd  rcccptior  cft 
fnia,rjuod  fccundum  tcftamcntun:  va- 
lcat&  prarfcratur  primo,non  obftantc 
Hiramcnto  ita  tcnct  Bart.d.l  fi  quis,  ff. 
dt  lcg.  j.  &  ibi  hanccffc  cocm  opin.di 
cii  Soc.iunAlcK.l.ftipulatio  hoc  modo 
ff  de  vcrb.obl.l.f  5.  nu.  j.  C.dc  paA  & 
quod  ita  tcncnt  ocs  Lcgifta:  dicii  Cyn. 
1.  i.colum.fi.C.dcS  S.ecd  Cocm  dicit 
Soc.iun.conf.44.num. 2  $.  vol.7 . Cor. 
conf  294.V0I  4.&  quod  omncs  rcprc* 
hcnduntSpcculaiorcm  contrarium  tC' 
ncntcm dicit  Natt.d  auth.hoc intcr  li- 
bcroj,  nu.82.Ema.Soarc2  fcnr.thcfau.  ■ 
vcib.tcftamcntum,  nu.67.  lul.Clar.^. 
tcftamcntum.  cj.94.Ant.Gabr.R0ma. 
com.concl.lib  2  .iit.de  iurctur.num.8. 
Ncmo  enim  fibi  potclt  aufcrrc  Ubcra 
tcftandt  facultatcm. 

a  Scdnumquid  tcftator  mutans  tcfta- 
mcntum  periurus  erit  ?  Rcfp.Bar.  d  1. 
(i  quis,  tcnctnon  ficripcriurum,  quia 
iuramctum  cft  interpofitum  fupcrco, 
c^uod  tft  contra  bonos  morcs,&  temc-  • 
rarium,cx  quo  iurauit  mtlius  non  facc 
re  ,  &  ita  coitcr  icncrc  Lcgiftas  dicit 
Cyn.d.L i.Ang  Arct.trac.de  teftamcn 


tts,verb.&iurauit  non  rcuoMre. 

Contrarium  vcro  frcqucntius  rccc- 
ptiim  cft,c^u6d  fit  pcriurus,  vt  tcftatur 
Alcx.d.l  ftipulatio ,  &  l.padum,  C.  dc 
paCt.Philip. Prob.c.fi.de procurat.in  5. 
Mainc.l.quamdiu,dc  rcg.iur.Did.Co 
uar.d  rubr.  2.par.nu.  \%.  vcrf  tcrtia  igi 
tur  opinio,Clar.d.tj.Ant.Gabr.d.coa« 

cluf.  1 .11  u  3. 
j  Qiiprro  itcm,an  iuramcntum  appofi- 
tum  in  tefto  habcat  vim,  faltem  claufu- 
lardcrogatorixad  fcqucntia?  Rcfp.cj» 
fic.ita  tenct  Bar.d.l.ft  quis,&  harccuii 
clufio  pcr  Doft  coiter  rccipitur,vt  tc- 
ftatur  Alcx.&  laf.l.fancimus  ,  C.dctc- 
ftam.  quos  rcfcrtSoc.iun.  d.l.  (1  quis, 
nu  72.  Ema.  Soarczd.vcrb.  tcftamcn- 
tum,num.<57.Iul.Clar.plurc$  rcfcrens 
decommuni  teftantcs  d.q.p^.Scd  du- 
bium  cft,an  rcquiratur  quod  in  fecun- 
do  tcfio  fiat  fpccialitcriuramenti  rcuo 
catio,qu6d  voluilfc  videtur  Bart.  d.l.fi 
quis,vt  cum  quidcm  allcgant,  &  coiter 
rcceptumoftcnditClar.d.q.  hanc  opi- 
nioncm  fortc  vcriorcin  dicitSoc.iun. 
d.l.fi  quis,nij.75  vcrf.&  fortc ,  &  v.»ld^ 
notandum,  quia  frcqucntcr  contingc- 
rcpotcft. 

Coritrarium  vcr6,qu6d  fufficiat  di 
ccrc  non  obftantc  icfcamcnto  claufu- 
lam  dcrogatoriam  habcntc  vcl  ccflans 
omncaliud,  &c.  &  quod  habcat  clau- 
fulam  dcrogatoriam  abfquc  mentionc 
iuramcnti  alij  fcntiunt,fcd  primani 
tcnc . 

4  Scd,  numquid  iuramcntum  ficut 
habetvim  dcrogatoriarclaufularad  fc- 
qucntia ,  ita  quoqnc  fi  in  fccundo  ap- 
ponatur,  habcb»i  illam  cfficaciam  rc- 
fpcftu  pr»mi,vt  fcilicct  tollat  claufu- 
l.im  dcrogatoriam  in  primopofitam  ? 
Rcfpond.qu6d  fic.itatcnct  Bald.  dift. 
l.fanctmus ,  &  hanc  dicrt  cffc  coiiimu- 
ncm  dpinioocm  Socin.l.  fi  tnihi  &  li"- 
bi,$.inlcgatis,vcr(ic  fcx(6  infcrtur,  ff. 
dc  lcg  c .  qucm  rcttf^ocin,  iua.  d.I.  (i 
qui5,nu.77. 

Nn    4  Quxftio 


j68    Mlchaelb  Crafsf  Sen  ten  tlarum 
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\An  te/iamentHmpofitt  rcuocart,fi  teflator  di 
xeriti  hanc  ejft  volo  meam  yttlmtatem  qna 
me  non-rcuocaturum  profnitto. 

Varro,  nuqiiid  teflmporsit  reiio- 
^^<^  cari Ji  tcftator  dixcrit,  hac  eflc 
volo  mca  voluntatCjqiia  mc  non  rcuo- 
caturupromitto  ,  &  /i  coritigcrit  illam 
mcrcuocarCjVel  aliudcontrarium  face 
rc  teftm,ar  nunc  dono  tibi  redi  infti 
tuto  oia  bona  mcarRcfp.rfific^quiata- 
lis  claufula  non  valct  cjuafi  aufcrcns  li- 
bcram  tcftandifacultatc.  ita  tcnct  Bar^ 
dJ.ficjuiSj  eft^jcoisopi.fccunduCor, 
conf.(5o.lib«.Gurt.iun.l.fi.nu.57.C. 
dcpaft  Daul.dcGaft.conf^a.  in  fi.li^ 
3.Cagn.d:!.fi.nu.2  2o.Iac.dcS  Gcorg; 
,'  nu.^.CurtJun.conf  2  j.Grauct.col. 
;  I^9.iid-.€lar.q.95.  &'ham:frcquctiu* 
rcccpta  AcK  Fcman.  Vafq.  delucccff.- 
pro^r.$vr.m!.io^..&quodh^cconclui 
lio  (it  vcra,  a:co*nur^ts^uiccjuid  dixc- 
rit  D)  n.aflicrii  Soaiun.d.l.  ii  quis,nu.- 
<55  .Ema.Soarcr  thcf  rccc^t.fent.vcrb.i 
tcftamcntum^na.dp.^ 

(^tuflio  Lxxxix: 

SyMM^\l^. 
\  ^r."^  P'"^^  tfflamentum  hiAtni daufulam* 
dc}  '^^^oriamreuocetwffcrj9amdum^nu,U' 

^nrMHnltu  '^lP^^^^^^ocatio.tpim^fn^ 
tc/iamentum    ^^^^^^P^occjJit.nu.  5 . 

Trimumteflamc.  "^^"n^^f^ocaturperfetnimm 
abj^fuemerttione.  '^fi^/^^ogatoridjter 
-peibii^veiconiean.  '^dffWwra^r 
nM.6.&  qfutHor  feq, 

-^oriust.  -"^^ — i^.^   nxcarl,- 


crlj  prio; 


"5  AKn^ 
i*tio,q\\afro,  ^ 


gatoria,nuquid  pcr  fccundu^non  fafti 
Dicntionc  priuji,rcuocctur  primu?Rc- 
fi>on.fj>  non,fcd  rcquiriturcxprcfTarc* 
uocaiio  primi  tcfti,vcl  cbufttlf  dcroga 
toriar.  ita  tcnct  gll.fi  mihi  &  tibi,  in 
lcgatir,ft*.dc  Icg.  i .  quam  coitcr  appro- 
batam  dicit  laf  l.noiutim,  nu.  10.  ft.dc 
lib.&  pofth:&  quod  inhococs  confcn 
tiunt  dicit  Soc.iun.d.l. fi  quis,num.2l. 
coem  dicit  Natt  d.^.hocintcr  hberos,- 
num.26.  Fernan.Vafq.de  fuccef  crca. 
2  Qjiod  proccdit  in  claufula  dcrogatori» 
voluntatis,vt  C  dixcrit  tcftator.li  aliud 
tcftm  fcccro,noloillu(fvalcrc,  vcl  nolo 
valcrcnifi  aliqua  (blcnnitasifltcrucnc' 
rit,  vtqiiod  fciibaturoratio  Domini- 
ca^,  vd  llmilc.  Sccus  vcro  fhuiieda  fit 
diiufutadcrogatoriaiblcnnitatis  ,  vtfi 
dixcritj  nolo  qudd  in  tcfto,  qiiod  fccc- 
rointcrueniat  io«tcftcs,Tclquid  fimi> 
lc,namquc  valcbit  Arcuncium  tcftm  fim 
phciter  fadum,  dummodocuni  dcbita/ 
iuris  folcnnitatt:  fiat.  ita  tcnct  B^r.d.l. 
fi  quis,nu. 2  j .&  tranfcunt  coitcr  Do- 
6to.vttcftaturSoc.iun.ibi  nu.zj. 
5      Idcm  cft  ,  \\  claufula  dcrogatoria  fitv 
potcftatis,vt  fi  dixcfrit  tcftiior,  nolo  in» 
futnrum  poflc  tcft&ri  j  vcl  quid  fimilc^ 
nttquctunC'fimpIicitertcftm  poftcafa 
^■valcbir^&  primu  tollit,licct  dc  eo  fo.^ 
6binon  fitmcntio.ita-tcna  Bart.d.I.iL 
Qiiis,&ibiSoc.iun.nu. 9  j.dicit  hac  cf- 
r^cocm  opin.  banc  quoq;  c6emdicit> 
laf  d.^.inlcgatis,  i  Jcd.&  Socfcn.col.. 
i.Gocm  dicitCorn.conf^d.volum.j... 
Couar.d.par.2.nu.  ip.v«rf  cconcl. 

Scd  magna  cft  dubitatio  pcr  quar' 
verba  dc:bcac  ficri  rcuocatio  tcftamcn*' 
tihabsntis  claufulam  dcrogatoriam  vo- 
ftjntad^oc^  fequcntia  ?  Rcft>on<Scieno 
dum  cft  ,(fuo(i  vcuocatio-  facn  dicitur « 
tTibus  iiiodi»,g«m:r^litcr,{pecialitcr,& 
Ivngularirer.  Gcncralitcr  diciturficri^. 
^uandcyii)  primo  dixcrit,  vclle  id  vale- 
re,&ciicdcrogatohum  czteris  fcquc- 
ribus^vcf  nollc  aliud  valcrc  nificcrta 
ibkuaiucc  wtcrucmuitc^^  dcindc  in, 
-  fccuado 
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(ccundo  dixcrit,vellc  illud  valcrc  fton 
obdantc  cjuocunquc  tefto:  vel  caflans 
&  irritans  omnc  afiud  tcftamcntum. 
In]fpccic  rcuocatur^fi  dixerit  tcftator , 
non  obftantc  quacunquc  claufula  dc- 
rogitoria.  In  indiuiduo,quando  dixit 
non  obftantc  quacuncjuc  daufula  dc- 
rogatoria  fub  lali  forma  defcripta. 

His  prarmisfis  ,  dico  nonnuUos  cflc 
^ui  cxiftimcnt^quando  prius  tcftamS 
tum  habct  claufulam  dcrogatoriam 
iufficerc  ad  hoc  vt  reuocctur,  claufula 
Bon  obftantc  alio  tcftamcnto  per  me 
coram  F.Notarioconfc<So,vel  cadans 
&irritans  omnc  aliud  tcftamentum, 
Scd  illorum  fcntcntia  communiier  rc- 
probatacft.&frecjucntius  rcccptum,. 
quod  fiat  (pcciahs  claufula:  dcrogato- 
rix  rcuocatio  j  non  tamen  indiuidua« 
ita  tenct  Bar.  d.l.  fi  quis,  qucm  cactcri- 
communiter  fcquuniur,  vt  tcftatur  So- 
cinaun-.ibinum.a4.  &hanc  elfccom- 
rouncm  opinioncm  dicitSocin.confi. 
Kjj.n.y.verf.fccundo  prfmitto,lib.2, 
PariCconf.z^.nu.p.  vol.t.CaftclHn.l.- 
f»  mihi  &:  tibi,$»  in  lcgatis,ff.  dc  lcg.  i . 
€^em  rcfcrt  Burfat.confil.^^.num. 
voL  I.magis  communcm  dicitGribal.- 
com.opin.vcrb*  tuftamcutum.  Tobias 
Non.confil.it.plurcs  allcgans,n.5.& 
fcq.&  qiiod  cocrarium  tcncnilum  fcn- 
tcntia  communitcr  fit  rcprobata  dicit 
Natta  d  .Auth.hoc  intcr  Ubcros-,n.3 1. 
Clar.q.99.  licct  ipfe  alitcrdiftinguat,. 
Did.Cou.  pulchrc  dcdarans  cu  multis- 
dc  comuni  tcftantibus  d.  rubr.  par.:,. 
mi.19.  vcr.;.conclufio.Qiiidaut  fitin 
tcftamctointcrLbcrosdixifupr.  q.85. 
J    Et  hoc  quidem  proccdii  qn  plura tc- 
ftamcnta  cxtarent^  fin  vcro  vnum  tan- 
tum  icftamcntum  pr^ccdat  controucr 
fia  cft,namq,-  Bar.d  l.fi  quis  in  prin.n.. 
p.voluit  quod  eo  in  cafu  fufficit  clau-- 
fiila  gcncralis  dcrogatoria,  caflans 
irritans,qucm  pleriq;alij  fcquuntur,. 

Scd  coramuniter  I)o<5t.  conirarium^ 
tcnct^quod  imo  rcquiratur  dcrogatio 


prioris  tcftamenti ,  liccfvnicum  tantu:. 
tcftamcntum  pracccdat,vt  tcftatur  Iaf,> 
l.Sancimus,fub  nu.  i  ^.vcrf  ifta  liraita,*^ 
tto  cftfalfa,  hanc  quoq;  dicit  coem  cf 
fcDod.opi  Riminald.  confi.  i  a.  nu. . 
29.&  feq.lib.  i .  &  quod  hacc  fit  magis. 
cois  opi.quac  in  pradica  (cruaiur,dicit| 
Alcx.conl.i5.nu.4.voI.^.Cur.  iuniop) 
conf.  a  6.cot.  2  .hanc  quoquc  magis  c5- 
muncm  probat  &  Barc.opi.  coitcr  rcv, 
prchcndiaifcritTobiasNonius  d.coat 
fil.2i.nu. 2.  &  fubditca  in  praftica  fcc-, 
uari,  &  perqucmlibct  iudiccm  ita  pr(M 
nunciandum  cfTc^Andr  Tiraq^dc  Ic^«^ 
c0nnub.gU7.nu»!  31.Ruin.conf.10.1nt 
6.1ib.i.n«ncccmagis  communcprofi* 
tctur  Achil.Perfonal.tradtdc  pctit.hat 
rcd.nu.fo6.diccn^ab  eain  i^idicando' 
&confulcndo  non  cflc  rcccdcndumi 
6      Quatro  item,quid  fi  in  fecundo  tc-- 
ftamento  non  fiat  rcuocatio  cxprclfav 
daufula:  dcrog  atoriar ,  an  posfitficri? 
fi  dc  mcntc  pcr  vcrb* ,  vel  aftus  appa-^. 
rcat  ?  Rcfpond. quod fic,cx quibuf.^ 
cunquc  enira  conic^urit  iudici  conh-( 
ftarcposfit ,  tcftJitorem  voluilTc  fccu». 
dum  tcftamcntum  priualcre,  tolliiur 
primum  liccc  fccuudum  quidcm  fit 
fimplicitcr  fa<5lum.  hacconclufioncm . 
dicit  cQc  manifcftc  dcmcnieomniunx- 
DodoruraSocin.h  fi  mihi,  $.ftn.  nil' 
racro  1 5.de  kgat.  i . Ludou.  Zunthus* 
d  rc(ponf.provxore,nume.  94.1.  Clar»** 
d.q.99.  vcrC  cactcrumi  &  hoc  non  ran» 
lum  dc  mcnic  omnium  Doitorum 
fcd  cffc  ctiam  didum  iadubitatum  di-r 
ctt  Socin.iun.coiifii.  X4J.nu.2.  lib.  2*.7 
hanc  dicit  cflccommuncm  opinioncfo^ 
Par1f.conf1l.z4.num.j2.  volum.^z.So* 
cin.confiI.2.nume.  1 2 .  vcrf  practcrca 
vol.5.&plurc>dccommuni  tcftautes- 
rcfcrcBurfat.d.confi.47.  num,2  0.An- 
chor.  fainilia.q.70.nar,2 . n'1.7.  Qjipdi 
autcm  iudicis  arbitrio  rclinquicur 
quibus  cxcaufis  muiatacenfcatur  vo— 
luntas  teftatoris  :&'ClaufuIa  dcroga« 
toria  incclligatur  dicit  omnium  DoGti. 

couunu^ 
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commitncm  cfTc  opinioncm  Parif.con 
f»l.  ?  4.nuM.  s  y.lib.  i  Liido.  Zunt.d. 
Rerpbn.nu.  j^^7.&r  nii.^-*». 

7  Ek  prasJi^tis  vltlctnr  inferri,<i  in  fccik 
do  tcflo  dixerit  telt  itor,  (l-  vcUefccun 
(tutcrijtiicntu  omniiio  valcrc,  fircudu 

Srarujlerc  primo  abfqncalii  ctprclTa' 
crogationc,&  hoc  volnic  Bald.conliL 
2^d.vol.4.&  plcric|uc  alij  fcquuntur: 
Scd  eoru  opinio  coitcr  damnita,&  cft 
conrra  communcs  iraditioncs ,  vt  tra- 
dit  N  Jttad.\utli.hDC  intcr  liberos,n. 
^t^.TobiasNoniusd.conC  12.  nu.i  5. 
Qj;a nullum  cfl  lignum  mutatxatc- 
flarorc  voluntacis  ,  quiactli  hoc  non 
fuiiVct  didtum,quod  vcllot  omnino  va 
lcrc,illud  incr.u,tamcn  dc iurc,actCiico 
quod  fccusdum  prrualcc. 

8  Secunda  conicdara  fum»  pot.fi  cefT* 
corin  fccundo  iurauir,  illud  cifcfuum 
vlcimu  te{lamcntum,&  illud  vcllcvalc* 
rc,quiapcrhoc  vidctur  dcrog.itu  prio 
rt  ,  ctiamll  non  H.ic  rcuocacio  primi 
ciiam  gencralis .  ici  tcnct  Baldus  d, 
I.  fanamus ,  C.  dc  tcftamcn.  hanc  di- 
cic  cifccommuncm  Dodorum  opi- 
nionem  [afon.  d.$.in  legatis,lcdur.t. 
licecipfc  contrafcntiat,Socin.ibi ,  li- 
cec  dubitcc,  dicic  acommuni  non  ciTc 
rcccdcndum  Didac.  Couar.  d.  Rubr. 
part.  i.fub  nu.  r  9.  vcrf  prima,  &  quod 
Bald.modcrni  fcquuncur  dicic  Antoa. 
G  ibr.lib.z.dciurciur.  nu.z. 

9  Tcrciaconicilura  fumicur.fi  fcain- 
dum  tcl^amcntum  intcr  libcros  fadu 
(it:  namque  tunc  c<  przfumpta  tcfta- 
toris  mcntc  primum  tcftamcncum  fpc 
cialcm  habcnsclaufulain  dcrogatoria, 
tollitur  per  fecu.ium,  etiam  non  taCia 
mcntione  claufilx  dcrogacoriac.vc  di- 
xi  fupra  q.Stf.vcf  pra:dict.i.&  commu- 
ncm  dicic  ManJof.  ad  Rjmi.  conlil. 
I  79  num.  :o  vcrb.rcquiricur,qucm 
rcfcri  Burfat.d  conf.  |7.nu.  i  x.  vol.  i , 

10  Q^*rtaconic(5tura  fiimi  potcft,fi  in 
fccundo  teftamcnto  dicatur,  quod  ce 
ftator  lUud  facic  omni  mcliori  modo^ 


&  qnod  viilt  contcnta  in  co  fortiri  cflTtf 
^um  omninoy&  qnod  cxccutioni  mi-* 
dcrur.quod  cx  eo  fiMSconftccdc  cni- 
xa  tcftatoris  vo!untatc,licct  fpcci.ilitcf 
dcclaufula  dcrogatoria  primi  non  fiat 
mentio.  itaccnct  Bald.confil.  tSo.vo- 
lum.  /     hanccomrnuncm  effc  D  >(3, 
fenrcnttam  aitcftaturSicin.  iun.d  I.  (i 
quis.numero  a^.flp.  deleg.  ^.Francif 
Bur(ac.  d.  confil.47.  numcro  i*i.cuni 
plunbus  pcrc^  jllcgacis ,  &  numcr, 
J4.  vcrf  prarcerca  ,  dicit  contrarium 
auodaircritNcuiz.conf.5^.fa!fum  ef- 
(e  non  tamen  carct  dubio,  licct  in  pra 
&icanon  facUcab  ca  rcccdcndum  ite.> 

Quinta  conicdura  fumitur  cx  clau- 
fulacodiciHari  in  fccando  ccftamcnto 
adiccta ,  vt  plcriquc  volucrunt.  Scd  il 
lor  im  fcnccniia  communitcr  rcproba* 
ta  cft  &  rcceptum ,  quod  imo  fi  in  fc- 
c:mdo  ccftamcnco  ,  non  Hac  meiicio 
in  fpccic  dcrogatorii  cliufulac  ,  pri-» 
miim  non  ccniccur  rcuocacum.  Rmc: 
dicit  communcm  DjCjopinioncm  So 
cin.  I.  li  mihi,$.in  l?g.nis,num.6.  ff.de' 
lcg.  I  qucm  rcfcri  latc  hunc  arciculuoi 
cxplicindo  Achil.  Pcrfo.trad.  dc  pet.» 
hicrcd.nu.587A  59ijcum  muklsfcq*' 
hanc  quoquccrcbrioArm  dicit  opinioj 
ncm  S jcm.iun.conlil.  i9..nu.9.  voi.;*l 
QMpd  incclligc ,  \\  tcftatorfuit  homo( 
illucratus,iicmq;  notarius,  &  dcrcuo 
cationc  priini  tcltamcn  i  nihil  fuilfct. 
didum.  ita  loquuiitur,  &  vnanimitcfi 
omncs  conucniunc ,  vc  celVacur  Achil. 
Pcrfofi.d.crad.num.61 1. 

Scxta  conicftura  fumiiur,  quando. 
poft  primum  teftamcntum  clapfumr 
cft  dcconnium,  namquc  tunc  vjiidum 
cft  fccundum  ctiamli  in  co  non  fueric 
fada  fpccialis  mcncio  claufulx  dcroga 
corix.  icadicic  cflccommnncm  Dodt«: 
opinionem  Parif conf  i o.nu.i  7.V0I.  j, 
Ruin.conlil. i  i .nu. io.Iib.z.Clar.$.cc-.. 
ftamcntum,  q.  99.  vtrf  fcias  cciania- 
Achd.Pcrfonal  d.  trad.  dc  pccic.hx 
rcd.nu.629.  vcif  fccundo. 
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■^*  ib 
SP'  MM^\iy  M. 

Tefiameta  pltira fieri pofsiit  m  vna  ihofta^n.u 
aUer poffit  reuocare.m.i. 

1  •'TPV  fcis  quod  pliircs  io  vna  atque 
'"i  eadem  charta  tcftarrKntnm  condc 
rcnon  proiiibctur.  quam  renccntiat& 
communcm  dicit  BcUon.  confiltS)* 
nu.9.&  indubitatum,atquc  intcr  coft 
iugcs  hodicin  frcqucntisfimo  vfu  cflc 
dicit  Suar.l.  quoniam  in  prioribus^Iir 
jnit^  f.adl.  reg.numcr,ii.  Pcch.dctc 
ftam.coniug.  lib.  i  .cap.iyt  nouisnmc 
Andr.GciI.pra<5t.obfer.lib.2.  obf.i  1 7. 

2  numc.i.Scd  dubium  cft  ,vtrum  alter 
hoccafu  difpofiiioncm  rcuocarc  pof- 
fitpoft  mortem  altcrius:  &quicquid 
dixcrint  aliqui ,  vcrior  &  reccpiior  cft 
fcnientia,  pofTe.  ita  tcnct  Oldra  con- 
fA.,  1.74.  &  indubiiatum  dicit  Suftrci^ 


d.Ioito^/Pcch.  d.Hb.r,  cap.iS.f:  ita  ^ 
Caincra  •Imjxfrialr  iudicatum  rctjfrt 
Andre.GciI.  d.  obfirr.  numcr.5.  &ita 
hic  pronunciatnm  mcmini  in  collcgio 
lurifconfuitorum. 

QiHjlio  XCI. 

Si  fn  oducatnrduo  ttfiamenta  eodemtF^fit. 
{la,>trmn  pr^eiMUat. 

QV^ro  jSi  rcpcriantur  duo  tcft*- 
metacodcm  diecOnfcfta,  vtrum 
fit  prarfercdiim?  Rcfp.quod  fi  conftct 
dc  pofteriore ,  illud  prifertur ,  fin  in- 
ccrtum  fit,ncutrum  valct.  iiaex  com- 
muni  rcfcrt  Alfonf.  Aluarez.  Spcc. 
Koqi  Pontif  cap. '^o.nu.p.Burf konfii^ 
jp.num.i  Jib.  i.vbi  plures  dccomn^p 
ni  tcftanics  allcgat  ,Clar.^.  tcftatn.qi^^ 
vlc.  &  hzcpro  dotc  huius^.  fufhcianr. 
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^vSuccefsio  abm- 
teftato. 

lcrVM  efl^.  prx^ 
cedenti  de  frccesjio' 
nee^e  tefidmento,quK 
Unqndm  nohtliorfnt 
fertur  cduft  intiftdti^ 
nouhi  dixi  in  fri».  NuncigitMrdc 
fucccsfi^ne db  tntefidtod^us:  Cu. 
ius  mdterid  vtilis ,  tfuotidtdnd  ,  & 
emnium  frequentisfimd  efi, 

Qujisiio  L 

Qvai  dicat»  intefiatus  decedere,  niLl*f*& 
^q,qtttstnte(iabili$dicAturt  ibid. 
Qms  dtcatift  mtc/iatus  fiante  JUtMtOtMU.7* 

I  f  Mprimisqufro,C|uisdicaturintefta 
I  tus  deccdcre  ?  Rcfp  Communis  eft 
Doc.coclufio,4uod  intcftatus  propric 
Jicitur,  qui  cum  poifct  tcftari  non  fc- 
cit  tcftamcntuaui  non  iure  fccit ,  aut 
ijuodfccitrupiuirritumvc  fadu  cft, 
▼el  ex  cuuis  tcfto  hacreditas  adita  non 
«ft  tcx J.  /  .C.dcfuis&  IcgiUiarred.l  in 
tcftatus^ff  dc  vcrb.fig.  quia  ex  fola  adi 
tionis  caufateftatus  vcl  ioteftatus  cc 
fciur.  Intcftahilisvero  cjui  nonhabct 
t<:ftamcnti  fa^Sioncm,  \  t  jprodigus  fu- 
riofus.hanc  clTc  cocm  opi.teftatur  Ca 
gnol.l.emani:ipatos,nu.6i  Odc  collat. 

M,  Hmc  dubitatio  orif  ur,an  talcs  qui  tc 
ftamcnufa6io«cnon  habcni,intcfta- 
ti  dici  posliut  ac  comprchacndi  in  fta- 
tutoloquenrcdcintcftato  dccedcnte, 
vtcjuod  fiUo  mteftato,matcr  non  fuc- 
ccdar, c^ua dc  rc varic  multumqjdifpu 
latum  cft:Sunt  n.  «^uicxilUmarunt^ia 
'ttftatos  hoc  cafu  uoa  dici^  ita^;  ftatu- 


tumlocuro  non  habere  httkis  opinio^ 
nisauihotcftCyn  &  hacmagis  coccil 
dicit  Alex.I.gencraUtcr  nu.?  C.dein- 
fti,&  fubfti.c6emdicitBal.conf.47?. 
par.j . Alex.conf.i  y 8 .  n u.  j  .vol  6. con U 
1  .mi.4.vol.7  Socaun.<:onf. 2 3.V0I. 
i  Parif confi-7 5  nu-^ z.volu.i.magis 
commnnc  &  vcriorem  dicitlo.  Crot. 
Lomnesf  opuk,  vcrf.  cjuarriiur  ciiam  , 
1f.de  iuftit.at  iur.  magiscommunem 
Bru.  deftat.quod  ftautibus  mafculis, 
art.8.  c^.  U.  Veram  &  communcdicit 
Bologn.addituidMatihcf.trac.fucccf. 
l.Art.meinb.j.u.^.CommunenricQc 
opinionem  a^TcrnGoiadin.  conli.35. 
«U.8.&  9.Cagn.d.l.emancipatos,nu* 
6i .cum  talcs  prointeftatii  faltem  aca 
i>iantur,vt  dicit  lurifc.d.l.  1  Xrgo  non 
fu«tproprie,acfccundum  largamU- 
gnfficatvoncm  A  non  poftuiu  latd 
Figi  fub  ftatuto  comprchcndi . 

Contrarium  vero,quod  ftatutum 
locum  habeatctiam  in  his  perfonis,tc 
«ct  Bart.d.l.  i  .tf.dc  fuis  &  lcgtt  h^rcd. 
&  hanc  dicit  cftc  communem  Doc.opi 
nionemGulicl.Bcncd.cRiinut.yerb. 

&  vxorcm  nomioe  Adclaiiam.  Corn. 
«nfi.? 5 .nu. 1 7.& ^'«"q  volu.  i .Commu 
nemdicitDec.d.L  gencralitcr,  magis 
communem  atteftatur  ImoL<:.c«tc- 
rum,colu.penult  ext.  dcrcfcrip.  Dcc. 
conf.5  65  .nu.  i  .Communc  dicit  Boer. 
inconfuct.Bituri.  rubr.  descoftumcs 
conccrncns,§.4.&  vcriorcm  hcct  con 
traria fit  magis  comraunis  aflcrit  Bru. 
trac  qnod  ftantib.malcuhs,art.8  qa.'. 
&communcm  dicit  OUucr.  Tcxtor. 
traft.fucccf.  ab  intcftat.  in  prin.  nu.8. 
Barb.confi.67.vol.?.col.?.Ruin.conl. 
5o.nu.6.vol.?.Panf.conni.zi.nu.i5. 
&  fcq  &  conf  X  ? .n.5 1  .vol. 2 .Soc.con 

fil.8 1  in  fi.vcrf  folum  rcftat  vnus  lcru 
pulus,vol.4.Soc.iun.confj.j.num.i5 
vol.  I  .&  ha:c  fcntcntia vidctur  vcnor, 
a  qua  fi  cafus  contingcret  ludicando  , 
&£onrulcudo  rion  rcccdcrc,qviulra- 

tutum 
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tuciim  hoc  in  fauorcra,  &conra-uatio 
ncm  familia:,  &  agnationis  introdudik 
cft,&:  in  ftatutis  &  iuribus  municipali- 
bus  mcns  &  propofitum  infpici  &  con 
fidcrari  dcbct. 

Scd  rctcntapriori  qu3E  magis  com- 
munis  cft.hcec  cjuidcm  proccdit,  quan 
do  llatutum  loquitur  pcr  vcrbum  in- 
tcftatus ,  fcd  quid  fi  loquatur  ab  inte- 
ftaiofRcfp.Controucrfum  eftjCjuibuf 
dam  cxiftimantibus  coprchcndiquo- 
quc  pupillum  in  ftatuio  loqucntc  dc 
dcccdcntc  ab  intcftato ,  quia  licct  in- 
tcftabilcs  intcftati  propricnondican- 
tur  :  ab  inicftato  tamcn  propric  dici 
poiluntjCum  vcrc&  propricloqucndo 
duobus  raodis  tantum  fucccdaiur,  cx 
tcftamcnto ,  &:  ab  intcftato,qui  fccun 
*dus  modus  vcrcpropricq;comprchcn 
dit  pupillum.& hancopinioncm  tlicit 
communcm  Cagnol.U.  I.  cmancipatos 
JBru.d.trad.dc  ftatuto,&c.Co2ad.c6f. 
j 5.Alijs  vcro contra fcnticnribus,  ni- 
niirumindiftin6tc  non  comprchcndi 
prarfatos  intcftabilcs.  ita  communitcr 
tcncridicit  Dcc.confi.^p^J.n.j.Goza- 
d i n . con fi .  j  5 . vcr  1 1.  ad  fcp t im u m,  Soc. 
iun.confi.i nu.  1 8.  vcrf.  icrtio  loco 
dico,vol.  i.Anton.Gabricl.  commuu. 
concl.lib.^.dc  ftatut.conduf.  i .  nu.4. 

Idem  tft  j  fi  vcrbum  ab  intcftato 
rcfcratura<l  moricntcm  liucad  fuccc- 
denrcm.  ita  communiter  tcncri  dicic 
Parifconfil.zt.n.ox.  confd.z^.n.Ji» 
volum.2. 

Aducrte  tamcn^onod  omncs  qui 
communcm  tucnturintcllt^unt  cam , 
non  probato  communi  vfti  loc|ucndi , 
fivcroprobctur  communcin  vfum  in 
ioco  ftatuti  cxtarc,  quod  ctiam  inteft» 
tipro  inicftabilibus  accipcrcntur ,  & 
intcftabilcs  ablntcftito  dcccdcrc  dicc 
rcntur ,  ftatuio  (|uoc]'Jc  comprchcn- 
dcntur.ita  tradit  i>alil. coulil.iz.in  fin. 
vol.  &  ita  communiter  ccncri  dicic 
Viu.com.opin.Ub.i.yerb.ftatutum  in 
panibus.  , 


Filij  natHrcdcs  &  legithnifmmigradus  Aqua-' 

liter admittuntur^nu.  i  .adeo  vtfi.iui  prdfi 

ratur  auo,nu.i. 
Emancipati  fiiij  an  faccedantynu.  3 .  differen- 

tiaemancipatioms  & pattiapote/iatisqua 

tenus  fublata.bidem. 
Toflhumian  &  quando  fuccedant.  nu.  4. 
Si  mulier  fiatim  mortuo  primo  marito  accepit 

fecundum,&  in  nono  mtnfe  piperit  cui  juc 

cedat.nii.^. 
7{epotrs  prxmcrtuorum  filiorum  cum  auun^ 

culo  &pat>uo  auo  fitccedunt  infiirpes,  nu, 

C.tammafcuit  quamffminXjibid. 
^nreprefentatiolocumhabeat  in  fucceffio- 

ne U^ati.n.7 .Qt^id in  nepotibus  ex  fiUa  per 

renunciationtm  cxtlufa.nu.S. 
^n  repmfentatio  locum  habeatin  fuccejjio' 

nefiatutaria.nu.g. 
^n  fiante  fiatuto  uel  confuetudtne  quod  pri 

mogenitus  fuccedat  filius  primogtmtus  prM 

feraturpatrfo.nu.  i  o.& feq. 
^An  reprAltntaiio  habcat  locum  in  fuccefftont 

legalt,nu.  12.  an  reprafcmaiio  cxttndatut 

ininfiiutum.nu.  1 3. 

Sifoli  nepotcs  fuperfmt,qualitcr  fu{cedant,n» 
H.& feq.declaratui  fifintnaii  velcomepti 
in  uitaafcendentiSf  aliasfecuSi  quoditcrum 
dccbratur  nu.\6.\~j.&  18. 

SVcccsfionis  ab  inteftato  tres  funt 
ordines,primus  cft  dcfccndcntium, 
fccundus  dtafccndcntium  ,  tcrtius  cft 
cnllatcraliu.tex.  Auth.dc  hxrcd.  ab  in- 
tcft.Imprimis  igiturmortuoaliquoab 
I  intcftato  fili j  cius  fucccdut aequalitcr  , 
omnibus  alijscxchilis  d.  Auth.  dchat- 
rcd  ab  inreftat.verf.fi  quis  igitur  Quo 
niam  in  cos  dicitnr  continuari  rerunn 
patcrnarum  dominium  poft  mortcm 
parcniis  jVtdixi  fupra§  Suitas  q.  -j.ic 
cis  cx  voto  parcntum,  &  iurc  naturali 
debciur  hxrcditas.  tcx.  l.cum  ratio.fF. 
a  debon.dam.idqucadco vcnim eft,vt fi 
lius  mortuo  patrc  prifcratur  auo ,  id 
cft  patri  fui  patris^  Ucct  in  pari  grada 

fit 
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iitvtcrquc,/i  filiift  iti  primo  praduli- 
ncar  dcfccndcntis ,  amis  in  i  .gradu  li- 
*)cat  afccndcniis  tcx.Attih.  dctunflo, 
C.atiT<?rt.  &  rbi  tcncntcoitcr  DoAo,' 

5  harc  concliiiioj^^-occdit  non  tsrt- 
tum  in  his  c|ui  funt  in  patris  potcfJatC 
vtfunt  fui^dccjuihus  d  f  .Suiias,  fcdct 
fncmancip.itis  d.auth  dchxrcd  ab  in 
tcft.verf.Ucct  n.  quamuis  fccus  fuctit 
dciur^antiquo :  hodiccnim  niblata^ 
iliiTcrchtia  cmancipationis  ,&  patnjc 
J»of^ftatis.ib  intcftato.  ita dicitcoitcf 
tcncrc  Dac.S  ipi  j.rubr.C.  (|ui  admiiti 
nu.ii.Oarz  I.Ga!lus,|$i  &:i]uid ii  tantu 
^u.jo8.tf.dc  Itb  &  pofth.Ant  Gomc. 
vari.i«".rcfo!ut.Tom.i.  cap.  i.  numc^. 
Qupd  tamcn  intclligc  quoad  ius  fucct 
llcndi  non  <juo.id  modu.no  cnim  cma 
cipatus  ficccdit  vt  fuus ,  fcd » vt  cxtm. 
nctis,ndi!ii  fupr.i^  fuitas,^.^.  idcoq; 
iion  trjnfmittic  hxrcditatcm  non  adi. 
tam  cxpotcntia  fuitatis,vt  infra  §  H.q. 

^  •  Itcproccdit  non  tantii  in  filijs  naiis 
xn  uita  patris,fcd  erpolihunus  ,  id  cft 
natis  poftmortcpatris,  namq;  fuccc- 
duntab  intcftato^cjucjac  li  n.ui  cflcnt 
in  vita  patris.tex. 1. 1 .ft  dclib.&:  poftn. 
&  ibi  tcncnt  communitcr  Doc  vt  «cfta 
turGomc.d  c. i.nu.7.&  ralis  pofthu- 
mushabct  omnta  priuiicgia  qux  ha- 
bct  fuusharrcs, vt  dixi  fupraf  fuitas.q. 
4  Intdligc  tamen  hoc  proccdcrcdum 
anodo  pofthumus  totus  viuus  (it  na* 
tiTstklcgitimo  f  J>c,&  lcgitimus  partus 
dici  poslir,vt  dixifupra^.  tcftamcntu. 

I  Sc'd()ua;ro  ,  quid  ii  mulicr  ftatim 
poft  moricmpriini  matiti  acccpit  fc- 
cunduni  viruin,  dcindc  pcpcrit  in  no 
ijotncnk- ,  aii  ilk  partus  lit  priir.i,  vt4 
^ciidi  manti,  &  cui  fi  cccdc-cdcbcat? 
Ktfpond.  Dodrt.vartcloquuntur, cjHi- 
dlm  cxiflimani  tcftinionioiiKitrts  ila 
rfnm  cHc,  fidcorum  fcntL^irta  com- 
iTJtinitcrimprbb.ttur ,  vt  rcftatiir  Ga- 
liau  1  G.tUus,  in  prin.ivuin.4  i  ^tisrt.  I. 
C  ill  is.in  prin.n  i  j.diftini^uit.aur  ap 
parcni  ii^^iu  coacvptio:cat,  t<.  lilaiOQn 


fideranda,6ifcqiicn<4a  funt.  Airfnon 
apparn^fftpnajCi  tHfK  ftandu  crk  con 
ftictudini  mulicris  in  quantot^con- 
fuciiit  parcrc,fin  «utid  «on  c6lUt  mc- 
dicoru  vcl  obftctricu  iuditio  rclintjuc* 
ttir,hi$ctdcftcicnttbus  qiiod  frct^cn 
tins  accidit  accipicnducft.  har»c<lfftin 
ftioncm  ft-cjuutur  Doccoitcr,  vt  tcft* 
tur  laf  ibi,  AIc.  &Gjliau.  quos  rcfcrt 
Vafq .dc  f [I cccf  crcat  $ .  i  o.  n.i  1  <  .Imol. 
tamcn  exiftimatin  dubio  fc-c\indi  nwi« 
rttifilrumpr^fumi  ,qua  ^ndcri  arquio* 
rcm  &  venorc  dicit  Caha. ibi  nu.^i» 
5  Quxro  item,quid  fi  vno  cum  filio  fii 
pcrumt  ncpotcscx  alio  filio  fupcrftiit 
numquid  una  cum  pairuo  auodcfun- 
fto  fucccdant?  Rcfp.qu6d  lic,  filius.n, 
intratloru  patris  ,&bona  dcfundiin 
IHrpcs  fpcft.ibunt  ad  eos  tcx.auth.ccf 
-fantc,C  dckgit.ha:rcd.&  in  hoccon- 
ucniuni  coiter  omncsDoftorcs  vt  tc- 
ftatur  Benintcnd.dccif  88.num.  i.Io- 
fi:ph.Ludo.i:!ccif.peruf  1  i.nu.hanc  c6 
mun6&:  indubitata  aflcrit  Bur.  conf, 
yi.Ht  fi  plufcsfunt  ncpotcs,  non  in  ca 
pita,fcd  in  ftirpcs  adiTirtrutur,c;a  mul- 
•ti  vnum  tantu  ptttrc  rcpra^fentant ,  Sc 
^icttur  vnius  pcr  rcprsefentationc  fnc- 
ccsfio,  licct  plurcs  filij  fucccduin  hdc 
dicit  cocm  opi.Ruin.conf.S.in  fi  vol. 
I  Fran.Burfat  conf  67.  nu.  io.  Ethoc  j. 
prc^ccdit  indirtcrcntcr  non  haWia  dif- 
fcrenria  fwcus  &  agnationis,  itaq;  nc- 
ptis  cx  fratre^ta  intrat  in  locum  patris 
ficut  ncpos  ipfe  mafculus.  ita  tradunt 
^asiim  Dodorcs  ,  &'  hanc  dicuntcflc  i 
communcm  &  rcccptisCimam  opinio- 
ncm  vt  rcftaturlofcph.Ludo.d.  dccrf, 
I  i.nu.5.Ratioc*tt,quia  patcrvnaca- 
<demq;  pcrfonacftc  trenfcntur ,  vt-«li»i 
f« p r a  $ .  fii  rta s ,q .  7 : V  n dc  cuw  n  epos ' jp 
^onampatris  fotlincMr,in  cius  locu  ,  Oc 
^radum-nrcritofwcccd^t.  &:  uot.quotl 
•ipfc  n  c  pos  c\  p  ri>pria  pc^loti*  non  t 
^arris  (  icccdic.-tn  gradu  tamcn  patris, 
licc^Hciu  ct>dc<n  gra^u  f  u(ir  pairuo-caci 
ftic  f  iua  DoCt.  crcbrius  tccc^cuin  4i 

cit 
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dt  Burf.  conli.  6y,nwncTQ  i^.  vol.a, 
y    Item  proccdic  przdi^a  condurio  is 
^iifpolttione  lcgali  ab  intcftato  :  Scd 
c{uidin  dirpoiitionc  hominis,vtpiKafi 
dcicomilli»,  vl>i  tcftaioris  mcs  coficlrri 
da  veoic ,  nuqiiid  nepos  in  iocu  patrii 
intrabuJDixi  fupra^.fidcico.t^.  I  r. 
8    Scd  cjiizro , c|uid  (i  filia  rcnuuciauit 
iixccditati  patcrnar  cCi  iuramcnco,qux 
«cnunmtio  valct.  N  u(}iiid  ncpotcs  ck 
JjfiUa  cu  pacruis  admittt.mc,  &  iiabcaf 
locu  rcprc(<rntatio  ?  RcTp.  Dixi  infra. 
p    (^unrro  iicm^n  prjcdiA»  rcprcfcnta^ 
♦io^  quod  Dcpos  cum  patruoad  fucccf- 
£ioncm  aui  ajdmittatur ,  Kabcat  locu  ia 
iiiccrsfioQc  ftjtutaria.Ponccniin«C|» 
Jbtocovocati  fint  procuiniotcs,  vclfti 
libns  nvafculis  ta'mtna  cxcIu.d'atU(r,HU- 
4|uid  fi  bliuatlcccslit  viuo  p^trc^ucpos 
,ex  alio  iilio  admittamr  cum  .patruo  ? 
Jlcfp.Qu^ftio  h«c  comroncrfa  cft  ,fcd 
jrcceptius  cft ,  ncpotcm  patrts  pcrfona 
JKprcfcntarc.itatcnet  Bal.i.  i .  C.dc  fe- 
■csnd.nup  lunc fcntcnci.im dicut indu 
hitatam  ^Iodci.Parif.addi.ad  Alcx.co 
iil.2  64lic.E,.vol.  J.&  cjSmuni  interprc- 
tumalTcnfu  comprobatani  fatetur  Va- 
lcnt.Forftcr.traft.fucccft.rubr.de  fuc*- 
ccf.iibcr.concluf.?.cafu  z.Statutum  n. 
inccrprctddum  eft  fccundum  ius  com»- 
munc,  itaquc  rcftc  tanquam  afperius 
cxplofum  cft  iiisLubcccnfc  hiftenus 
obfcruatum,  quod  ncpotcs  c:(ciudit, 
lo    Scd  iiixu  pr£<iida occurrit  dubita- 
bilLs  quxftio^an  ftantc  ftacuto,  vel  coo 
ructudinc,  quod  primogcnitus  fuccc- 
:dat ,  &  conairrat  Hlius  primogcniti 
«cum  patruo,quis  practcratur?  Rcfpon, 
Jn  hac  quacftionc  miriikc  variarunt  in 
rtcrprctcs  ,  namquc  quod  patruus  vo- 
.cctur ,  &  fic  fccundo  gcnitus  prsefcra^ 
.tur  tcnetCyn.in  l.fi  viua  matrc^C.ck 
^on.matcrn  &  fcquitur  Bart.  &  pierU 
^aucalij  l.poft  fraircs  ,C.de  Icg.narrc- 
iai.&  iftam  opinioncm  cflc  prarftantio 
rcm  dc  vcritatc  iuri?.  Oldra.conf1l.94. 
iiafui .  &mag^s  cocin  opinioacm^  & 


mclioribu«  fundatam  rjtionibus  furr 
tur  Alcxan.confi.^.vol.4.nu.  Conv 
inuncm  dicitloan.  Anto.  AIcx  conftl» 
149.  mj^is  communcm  Dcc.conAL 
4  4;.col  pcnul  Lofrcd.confii.  r^./af, 
confii.S.numc.  i  j.vclura.i  .iV  prohac 
partc  iudica0c  Papam  Bonifacium  ia 
fauorcm  Rcsis  Kobcrti  ,  itaquc  ab  c> 
rcccdcrc  ncus  &  tcmcrarium  foicdir 
cit  Bald.  I.  in  nntiquiortbv^  >  C.  dc  iur 
r£  dclibcf  communcm  dicitlooiO.  Dir 
le&,dc  ar.tcftan  1 1  dclib.inft.cauf^i^ 
Con?rariam  partcm  ,  quod  ncpo» 
cxdudat  pairuum,tcnct  Oldr.d.conh. 
I  2  4  .  &  rdcrt  iu  fuiilc  iudicatura ,  &c 
hanc  dicit  clfccocm  B.irbj.confiI.  loi, 
mo\  a.Dccjf.ThoIof  dccif.45  ?.ibi  Apo 
ft.tl<a;quiosc  &  m;i^i$  c6cmdicitIo.de 
montc  Baj).in  prompiu.>rio  iuris,vcr- 
i>o  primogcnitiis .  hanc  quoquccooo 
.4jcit  Tiraq  gloCionfuct .Bitung.  gloC 
cbnfuct.Turon.fcd  aliam  pancdccon 
fuctudiue  fcruari .  banc  quoqiic  dicit 
niagiscommuncm  Arct  conlil. 
,Bl  ita  iuihcatum  pcr  Rcgcm  Angliar  rc 
dcrt  BaId.l.!ibcrti,C  -<lcopc.  libcrt.  <5( 
quod  au^^omatcs  pro  ifta  pancprjc.- 
ualcnt  au6toritatibus  akoriusiMnis  di 
xtt  Soci.condi.  1 5  j  .volu.  j  .hanc  vcrio- 
rcm  &  coir  munioccm  aitcftatur  Fran, 
Burfi.confiI.(>7.nu.  2  proiftapar- 
tc  fuifkiuidicituin  in  coniitio  rcgiodi 
<cit  Gram.  dccif.(  jmuiK^w 

1 1  £i.hxc  rcatcniia  cais  pn)ccdii,qu5 
do  pattr  nepotis  primogcniuis  dccc- 
<iit  viuo auo,facu5  fipo(^  mortcmaut» 
quoniam  patruuis  (unc  prY^crridcbec- 
lianc  paj>tcm  arquioccin  &  magis  con^ 
muncmdicitGuaUlcn.d.caut«8.  tit.dc 
iib.  inftit.  ivi  iccl.dc  V  baL  dc  fucccf.  al> 
intcft  nu.5s.Ant0  Gabri.hb.  ^.com. 
xouclu.tit.de  fucccf.ob  intdl.cooclii» 

x.nu.6.BurfiLd.confiy.67.nu..i  5. 

12  Piirtcrcaqudfro,anp4Jcdi<iia  rcpro- 
icncatio  h.ibcJt  ctia  i)  locuiu  in  fuc- 
ccslionc  bonoruiu  taulalinm  ?  Ro- 
ipo.  (]^diic.tcxa:.i.^.uvcru.dcgr.uk 
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fucc.in  fcudis,cftcj;c6isopi.  itacft  gl. 
C I  .dc  nat.fucccr.  fcud.  &  hanc  inquit 
cocni  cffc  opi.Parif.  confil.  i  o.  volu. !• 
Roland.aVatlcconf.fiS.nu.^ 9.  vol.  I. 

ly  Q^iro  itcm  ,an  ifta  rcprxfcntatio 
cxtciiilatur  vlrra  ncpotcs  in  infinitum 
in  fiicccf.afccndcntium?Rc(p  Contro 
ucrfttmfiiit,  quibufJam  cxiiiimatibus 
rcpr^  fcntationcni  in  fucccsfionc  afccn 
tlcntium  non  habcrclocum  vltrapro- 
ncpotcs  inciufiuc^vtfi  Titius  rclido  (i 
lio  cx  filia  pr^mortua  rctiquit  proncp6 
tcm ,  ca  cnim  cum  filia  fucccdit.  ita  tc- 
nct  Bar.l.  i  .^.fcd  fl  quis,fF.dcfnis&.  Ic 
git.haercd.Scd  contrarium.quod  ctiam, 
vltra  nepotcs  intcrdcfccndcntts  dctur 
rcpra:fcntatio,tcnct  gl  ^.multis,  vcrb. 
vfq;  ad  quintu  gradu,iiillit.  dcfucccC 
libcr.qua  coitcrapprobatadicit  Lhrif. 
Porc.&  InfParif.conf.{0.n.4j.voI«». 
Ant  Gabr.dcfucccf.ab  intcftat  cond. 
I  .nu.i  8.idcoq;  fi  uliquis  dcccffcrttrc 
{\Gto  filio,&  cx  ncpoic  mortuo  pronc- 
potibus,iRi  ncpotcs  &  proncpotcs  fuc 
ccdunt  proauo  una  cum  Hlio,&  fic  cu 
patruo  maqno.Similitcr  fi  cxaliquojp 
ncpotccftcrabncpos,  vclalius  dcfccn- 
dcns,non  cxcluditur  quo  minus  abauo 
cu  filio  ncpoic  vcl  proncpotc  fucccdat. 

1 4  Q^arro^quid  fi  foli  fupcrlint  ncpo- 
ics  ,  iiumquid  ifli  quoq;  fucccdant  in 
capita  vcl  ftirpcs  ?  Rcfpond.  Diftin- 
gucndum  cft,aut  ncpotcs  ,  vcl  pronc- 
potcs  nati  funt  cx  vnico  Hlio  vcl  ncpo- 
tc ,  &  fic  proccdunt  in  capita ,  &  hoc 
planum  c(t  Aut  funtplurcs  ncpotcs 
cx  pluribus ,  &  diucrfis  filijs  prxmor- 
•tuis,tunc  inaior  cft  dubitatio. 

Scd  communis  opuiio  cft  ,  qtiod 
omncs  fucccduntaiio  in  ftirpcs  ,  fcd 
•non  in  capira,liuc  in  Iincaa:quali,  liuc 
•inaqualt  tucrint ,  fcmpcr  fcruato  iurc 
rcprarfcntationis  ,  vt  ii  auus  dcccftcrit 
rch^is  ncpotibus  cx  vno  filio  tnbus  , 
cxaltcru  fcx  ,  vcl  cx  ncpotc  proncpo- 
tibtis  qciatuor  ,omncs  locum  patrum 
/uorum  allumcntcs  in  cain  hxrcditatis 


p3rtcm,qua  patres  alTccuti  fuiflcnt  fuc 
ccdunt.ita  rciicti;I.&  Bir  &  hancdicic 
clTc  coem  D  >6t.opi.BaId.tit.  dc  natur. 
fucccf  fcud.cap  i.  &  tn  iudtcandodick 
cflc  fcruandam  Guid.Pap.q.  i  ;4.com 
muncm  quoquc  dicit  Ohucr.  Tcxtor 
tra6l  fucccf.ab  intcftat.  rubr.  qualitcr 
naturalcs&  lcgitimi,mi.2 }. 
I  5  S^d  quid  ii  filius  mcrtuo  patrccum 
ncpotibus  in  potcftatc  fupcrcft,  &  rc- 
pudiat  h^rcditatc.nuquid  nepotcs  cius 
cuncpotibus  cx  altcro  filio  inortuoia 
vita  patris,admittcntur?Dixi  §  fin.O.  n 

16  Pr^di(^dc  ncpotibus  proccdunt,n 
ncpotcs  funt  nati ,  vcl  conccpti  in  vita 
aui,vc-I  proaui,vcIafccndcntis  illius  de 
cuius  hxrcdttatc  agitur  ;fccus vcroit 
-fint  nati  &  coccpti  poftmoric  auivd 
dcfccndcntis,  quiatunc  in  locu  patris 
non  furrogatur  ita  cft  tcx.$  cu  autcm^ 
vcrfplanc^inftlt  dchxrcd.ab  intcftat. 
&  ibi  icncni  coitcr  Doc.vt  icftatur  An 
ton.Gomc.var.rcfTom.i  c.  i.  n.X.flc 
ita  ocs  tencrcdicii  Salicct  I.fi.fF.ad  Or- 
fic.Forftcr.trac.fucccf.Iib.;.rub.quib. 
ca.  iibcri  a  fucccf  parcnt.  arc.  £x  quo 
enim  tcmporc  mortis  cius  ,  dc  cuius 
fucccsfionc  non  potcft  lubcrc  qualita 
tcm  fuitatis  ugnationis  ,  vcl  cognatio- 
nis,cx  qua  dcfcrtur  hxrcditas,  vndc 
oportcthoc  cafu  aduocatumcftc  cau* 
tumarticulando,quod  iftcncpos,vcl 
dcfccndcns  fit  natus,  vcl  conccptus  ia 
vita  cius  dccuius  fuccesfione  agitur^ 
alias  cum  fit  fadi  non  prxfumitur. 

1 7  Intclligc  hanc  concliilioncm  vt  pro 
ccdat ,  quando  ncpos  ,  vcl  dcfccndcns 
yultfucccdcrccxpropiia  pcrlbna  iurc 
rcprxfcntationis  ,  ficut  ii  iiatus&  cou 
<cptus  viuoauo,fccus  li  vult  fucccdcrc 
cx  perfona  patru  fui,iiirc  tranfmisfio- 
nis  fuitatis  faguints  ,  vtl  dchbcrandi . 
tcx.I.li  quis  filtuni.Cdc  inoft  tcftam. 
&  tcftct  ita  Bart.  I.  fin.ad  Orfic.&  fc- 
quiioair  comniunitct  Doc.vt  ccliatur 
Antoti  Gomcz.d.cap.  i  .nutn.  1 1 -£ife 
-dtus  uiaxiinus  cft,quulj  patcr  ncputis 

rcpu- 
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f epudlaffct  hxrcditatcm  patris  fui,  ncw 
potcscxfuapcrfona  non  fucccdcrcnt 
auo.  &itaiudicatum  cHc  Fiorcntixdi 
cit  Anto.dcRofcl.tra(5t.fucccf.ab  intc 
ftat.in  prin.nu.50.Scd  fi  patcr  corum 
fuiffct  mortuus  hxrcditatc  non  agnita 
non  tamcn  rcpudiaMjtunc  ifti  ncpotcs 
fucccdcntauocz  iure  tranfmisfionis . 
iS  ItcminteUigc,  vtnon  proccdat  in 
fidcicommisfis,  quando  filius,  vcl  do 
fccndcns  cll  grauatus  rcftitucrc  ha:rc- 
ditatcaltcri  (cafu  ifto  cjuo  potcfl )  fub 
ocprcfla  conditionc,vel  tacita,  qua:  fub 
intclligitur,vt  dixi  fupra^.  fitiocomif- 
funijnamq;  talicafutn  fidcicommiflb 
fucccdunt  talcs  ncpotcs,Iicct  poft  mor 
tcm  aui  nati  &  conccpti,  vt  dixi  d.§.  fi- 
dcicommiirum,q.  r  i . 

Tcrtio  h^  c  condufio  intclligcnda  ?, 
vt  non  proccdat  quoad  honorcs  &  di- 
gnitatcsaliaqjiura,  quzprxtcr  fucccf 
Jioncm  harrcditatis  nobis  obucniunt : 
namquc  tranfcunt  ad  ncpotcs  ctia  na- 
tos  &  conccptos  poil  mortcm  aui.tcx. 
cftl.  Paulus,2.  i^.dcdon.libcrt.  &  ibi 
not.Barfic  fcq^iuintur  Doctorcs  com- 
munitcr^vtaflcrit  idcmGomcz.u.cap, 
i.nu.i  I.&  hancclfccommuncmopi. 
dicitForftcr.d.rubr.  cafu  primo. 

Qu£lIio  III. 

Statuto  exduduntur  famm£  a  fucce(j^one,n.  i . 
»An  fiMuto  exciudantur  J<tmina  religionem 
profitentes^nu.i. 

nepos  exfiiia  excluiatttr^  nu.  i . 
Qtddfi  vnus  niafculus  fupeifit.  nu./^. 

ex filio  ncpos  fpninas cxditdat,  nu.^. 
^n  nepos  ex filio  ncpte  ex fiiio  excludat,  nu.6, 
^n  mafculis  pofiea  dtjicientibus  fiiia  adnutta- 
tur.nu.j.i.&feq. 

filius  clcricus  excludatfiliaminu.  i  o. 
Quidin  filioadoptiuo,wi.  1 1. 
Qtdd  fi  fit  naturalis.nu.M, 
Qmd  fi  incapax  fit^nu.i^, 
^d  fi  non  fuccedat, ««.  14. 
i^MlM// propterfaQmtc^atoris  non  fiticedit^ 


nit.i^. ntmijwd  i lejjtrma excludat.  nu. 6* 

1  T^Tximafculos  &fa:minas  dcfccn- 
-t—/dentes  iqualiter  ad  harreditatctn 
afccndcntiii  admitti.idq;  indubitanter 
dciurc  coi  proccdit,fccus  vcro  cxiften 
tc  ftatuto  vcl  confuctudinc,qua  tocmi- 
nar  mafculis  cxtantibus  h^rcditatc  pcU 
luntur  &  arccntur,quod  ftatutn  valct, 
&  licitum  cft,&  non  habet.locum  fuc- 
ccsiioproptcr  confcruationc  familiat. 
Hanc  coem  dicit  opi.Bru.trad.de  fta- 
tut.cxclad.fam.Cur.iun.conf.8i.nu. 
5  .Gabr.dc  ftai.concl.d.li.  6.  ita  coitcr 
tcncridicit  Viu.com. opi.Ii.  i.verb.fta 
tutum cxdudcns  fgminas ,  nu.i^.  Sed 

2  quarro,numquid  didio  ftatuto  cxcluda 
turf^minar  rcligione  profitetcs?Rcfp. 
quod  iic.ita  tcnct  Abb.c.quod  clcricis 
cxt.dc  for.compct.&  hac  dicit eflc  c6- 
munc  opi.Bru.d.  ftatuto  cxcliid.ff mi- 
iiaSj(>.art.princi.  i.q.Franc.Rip.  Rcip. 
tf.num.i  I.  tit.dc  long.confuct.magis 
cocm  profitctur  Dcc.l.filia:  dotc,C.dc 
coliat.magis  cocm  dicit  Burf  conf  9 5 . 
nu.i8.voI.i.Mandof.adLupum  allcg. 
101.nu.15.vbi  dicit  Mathcfi.not.i  10. 
Coiccr  rcprobari,  maqis  vera  &  coem 
appcllat  Soc.iun.con(!^2  5.nu.i}.vol.5. 

3  Qu^id  fi  non  c.vtat  filia  femina,fcd  nc 
pos  cx  ca,  an  cxdudct  a  filio  mafculo  ? 
Rcfp.quod  fic,ita  icnct  Bar.I.  2.  §.  fcd 
vidcndum,lf.ad  Trcbcl.  &  ifta  cft  vera 
&indiibitatac6clulio,vt  tcftatur  Viu. 
com.opi.lib.  I  .vcrb.ftatutu  cxcludcns 
nu. I  j.Et hoc quide dc  plano  proccdic 
qn  ftatutum  fiinplicitcr  cxcludit.ita  c6 
niunitcrtcncridicit  Ccphal.conf.^.n. 
iS.Scd  dubiucft,qn  filia  dotata  cxclu 
ditur.magis  tn  obtinuit ,  ncpotes  non 
admittii,ita  tcnct  Cyn.l.  1  .n.j.C.q  fit 
loga  confuet.&  hac  dicit  in  pradica  fcr 
uari  Cor.I.maximu  vitiu,n.i9.20.C.dc 
lib.picr.&  coem  cflc  jpculdubio  atq;in 
praaica  rcccptaappcllat  Bcc.conf  ioy. 
nu. j.Ccph.d.conit^.n.i  J.&  fcq.&gc 
ncralisacrcccptisfima  cft  coclufio, 
cxcluiamatrc  afiicccslionc,vnr  cxduli 

O  o  onmcs 
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oC's  fili j  .ih  ca  di-Tccndcntcs  ,  vt  tcftatiir 
idc  Bi^c  d  conf.nu.  2.  Ro  oiam  cfk ,  tja 
ff ufliis  proccdcntcs  ab  infcda  radice , 
pcrindcrcijci  dcbcnc  aiquc  radix  ipfa  * 

4  Quarro,  t]nid  fi  vnus  tin  fiipcrllt  ina- 
fculus^nuquid  fili^  fa;minf  a  fucccfsio 
nccxcludantur  ?  Kcrp  <j;  fic.hanc  dicit 
clfc  c6cmopi.Viu.d.vcrb.ftatutu,nu. 
I  i.Sc  dicit  Soc.  c.Cujp  ca  dc  cod.appof, 
quod  contrarium  confulucrunt  quida 
magni  Dod.fcd  iptcrcquifitus  dcfub- 
fctijaionc,noluit  fubicribcre,  quia  vi- 
dit  fp  fcruari  comrarium,vt  rcfcrrSoc. 
iun.l  ha:rcdc$,$.cum  ita,nu.2  8.ad  Trc 
bcl.diccns  hancopin  vcrif-.imam. 

5  QiJ,id  fi  cx  filio  nepos  fupcrfit ,  an  is 
quoq;  fiha  a  fucccfsionc arccbitrRnd. 
Q»  fic  ita  tcncr  Bario.l  libcrorum,  ff.dc 
vcrb.fig  hunc  dicit  clfccocm  Doc.opi. 
Cur.iun.conf  1 :  5.nu.2.&  coiif  i  z8. 
nu.S.Viu.com.opi.Ii.  i  .vcrb.ftatutum, 
n.4.&  ic'q.  Dcc.I.a.  C.dc  in  ius  vocad. 
Iaf.I.dcqiiibus,ff.dclcgib.Anto  Gabr. 
com.concI.lib.(5.  lit.  dc  verb.fig.concl. 
l.nu.  19  vcriorcm,&  <.6cm  dicitopin. 
Soc.conf  A5  2.nu.8.&  fcq.vol.z.Andr. 
GcilJib.2.obfcr.  i48.nu.«?. 

6  Qnaeroitcmjnuquid  vigorcdidi  fta- 
tuti  ncpos  mafculus  cxcludat  ncptccx 
filio?  Rcfp.quod  fic,hanc  dici  t  commu 
ncm  optn.  Brun  tradt.  quod  ftantibus 
niakulis,art.i  2.q.  i  6, 

y  Quid  itcm  fi  filia  fcmcl  fuit  cxclufa  i 
fucccfsionCj  coquod  tcmporc  mortis 
patiis  cxtabat  mafculus,  numquid  po- 
ilca  mafculis  dcficicnttbusadmiitatur 
fili.i?Rcfp.qu6d  non,  fcd  fcnicl  exclufa 
fp  inanct  cxclufa.ita  tcnct  Bar.  I.fin.^. 
qn,  a.ad  Tcrtul.  q.  i  .  &  hanc  dicit  clfe 
cocm  opi.Soc.iun.confio^.vol.j.An 
to.Gjbr.dcftatut.concl.4.  nu.i .  h.mc 
ab  oibus  approbatam  dicit  Alciat.  cof. 
107.Mandof.ad Rom.conf  i.nu.^.  cu 
pluribus  Burf  conf  So.nu.^.vol.  i. 

S  Intclligc  tii  prardida,vtproccdat,  qn 
ilatutua)  limplicitcr  diccrct  ftantibus 
mafcuUs  fa-uuaaixi  nbu  fucccdcrc .  fe- 


cu$  vcro  fi  ftatutum  diccrct,qu6d  filia 
cxcludjtur  doncc,  vcl  quoufq;  filius  Ca 
pcruiuat,  namquc  tunc  filijs  dcficicnti 
bus,&  mortuis  rccupcrat  locum,  &  ad 
mittitur  ad  patris  fiicccfsionc,  pcnndc 
ac  fi  nunq  cxclufa  hiiifct.ita  tradii  Bar. 
d.I.fi.$.qii,  Cocm  dicit  opin.Arct  cof. 
I  4j.Soc.conf.9t.magis  cocm  in  cof. 
6{.vol.  I  .Dcc.c0nf.i07.  lo.Ddcd.iit. 
dclib.inft.caut.$.cau.7.tit.dcacq.hxr. 
Bru.dc  ftatut.quod  ftant.mafc  art  10. 
q.5.vcrf  alio  fccunHo  cafii,c6cm  quo- 
qucdicit  Parif conf  Ss.nu.j a.volu.?. 
Villal.com. opi.coIlcd.hi.F,num.  I  ?9. 
Ale. conf 5?.nu.4.voI  6.&  Bar.coitcr 
approbatu  dicit  P.irif.conf  24.  nu.zz» 
vol. i.Zaf trad.  fcu.p.8.  nu.59.  Andr. 
GciI.Ii.2.obfcr.i  48.nu.  ;.Idcoq;  fi  pa- 
tcr  filia  prcrita  in  fuo  tcfto,  filium  infti 
tuat  h^rcdcm,co  dcficictc  vcl  mortuo  , 
corruit  tcftm  &  filiaadmittitiir  ad  di- 
f  cndum  nullii,vt  fua,  ac  fi  nuncj  fuiflet 
cxclufa,vt  dixi  f  .tcftam*:ntum,q.  j  <J. 

Intclligc  ct  pixdifta.vt  proccdat,ni 
ft  mafculus  cxcludcns  ftatim  moriutur. 
ita  icnct  gl.c.  1  .^.quin  et,  tit.cpifc.  vcl 
Abb.&  ibi  not.ocs  ,  &  hunc  cflc  coem 
opin.tcftatur  Curt.trad. fcud.  ;.part. 
prin.rcg.  i  .q.z^.vcrfic.rctcnta  igitur, 
Fridcr.Schcnch  d.§.quin  ctiam,nu.2. 
Ant.Gabr.d.concl.^.nu.vlt. 

9  Q^id  fi  filius  mafculus  qui  fupcrcft 
clcricus  fit.dixi  iufraq.S. 

10  Quid  in  fiUo  adoptiuo.dixiinfr.q.ii, 

1 1  Qmd  i\  filius  naturalis  fit .  dixi  infra 
q.  I  8. 

1 2  Quid  fi  filius  cxtet,  fed  no  fuccedat  ? 
Rcfp.quod  tunc  filia  p  ftatutu  non  ex- 
duditur.ita  tcnct  Bar.l.:.$.fcd  fi,  ft.ad 
Tert.&  cft  cois  opi.vt  tcftatur  Soc.co- 
ft.{  5.nu.  i6.vol.4.qucin  rcfert  Bec.  d. 
conf  i07.nu.2 z.quia  opus  cft,  vt  filius 
cu  cffcdu  fith^res.Qdquidc^ccdit^ft 
talismafculus  non  vult  fucccdcrc,&  rc 
pudiauit  ha:rcditatc,vcl  alias  cflcc  inca 
pax  Scd  quid  fi  filius  dcccdat  mafculus 
mortuo  patrc  non  adiia^ncc  rcpudiata 

hzrc- 
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hacrcdirate, ponc.n.cjuoc!  ftantc  ftatu- 
to  dcccfsit  aiiquis  rclifta  filia  &l  filio,  q. 
nulla  immixtionc  fafta  mox  dcccfsit  rc 
lida  filia  fcu  ncptc .  q  oh  bona  vcdicat 
*x  ftatuto  contr.iamita?  RtTp.V.ina(U 
fuir, quibufda  cxircimacibus  talc  iuscx 
cludcndi  non  trafinitti  in  filia  vcl  h^rc 
dc  ruu/tacj;filiaadmitti,qua  fniam  ple 
riq;  rcc|uunrur,  alijs  in  contra  opinati 
bus^quod  imo  cranfiiiittJt  filius  in  fitu 
harrcdciuscxcludcndi  fili5,ct  nonadi 
tahxrcdiiatcncc  rcpudiata,  qd*  voluit 
Cyn.l. I .  C.dcadul(.&  hacAiiam indi- 
ftin(fl(' vcra  ccdicut  Modcr.Parif.add. 
ad  Alcxan.conC  1 0.V0I.1.&  cocm  dicit 
Viu.vcrb.  ftatutum,  magis  cocm  dicit 
Gabr.lib.^^.dcftatat.concl  4.  nu.zS. 

1 5  Qiiid  aut  li  filius  non  pofsit  r.icccdc- 
rcproptcr  Fj<ftum  tcftatoris  alium  in- 
fhtucntis.dixi  fiipra  $  icftamcnt.cj.?tf. 

16  QijarrOjnuquidftatcdifto  ftatuto  fi- 
lia  cxclud;ic  a  Icgitima.dixi  §.  Icgit.c^  7 . 

Scd  numquid  ct  cxcludvt  filia  a  fiic- 
ccfsionc  cjiioad  bona  cxira  tcrriiorium 
ftatucntium  fita^Rcfp  t^  non.h.icdicit 
cocmopin.Dcc.conf.  :7  5.  incaqLu- 
ca:  qucm  rcfcrt  Gribal.com.  opi.  vcrb. 
ftatutumfiIia,Burfconf.9?.n. ii.vol  I. 
Alc.conf  128.V0I  i.Ruin.conf  ^S.tiu. 
I  ,voU  j  .Rol.  a  V  JIc  dc  lucro  doti.*;,  q. 
20.n.  i.|  Cachc.dccif  Pcdcm.ioo.in  fi. 

Pra;rcrcaqnarro,nuqiiid  ftatuto  fta- 
tc,  quo  filia  cxiftcntib.  mafculis  cxclu- 
ditur  a  fiicccfsionc,iniclligatur  cxcludi 
in  totu,  an  vcro  a  fucccfsionc  dotantis 
tm?  Rcfp  gl.fi. in  1. 1  .C.dclcgh.harrcd. 
voluitcxcludi  afucccfsioncdotatis  tm, 
quain  fniam  fcquituribi  Bald  &  dicit 
cocm  cl]cDcc.conn^4(5.num  ?.  Cur. 
iun.conf  ^^.nu.  i  .Viu.com.opi.lib.r. 
/latut.  nibr.  ibi  corroborant  fimilitcr 
Ant  Gabr.dc  ftatutis,concI.;.num.i. 
Idcoq;  filia  dotata,pcr  ftatutum  cxclu- 
/a,  non  cxcluditar  a  fucccfsionc  fratris 
habcntis  bona  patris ,  hanc  dicit  cocin 
opin.Iaf  l.poftcfsioappcHata,num.2o. 
-tf.dcacqu.poftcn^  Q^nia  hxrcditas  nop 


dicitur  amplius  harrcditas  poftquara 
aditacft.fcd  patrimonium  fratris. 

IntcIIigctn  hancconclufioncm  ,  rt 
non  proccdat,qn  ftatutum  jpccdit  cx- 
primcdop(onas,vt  fi  dicerct,qu6d  fcB 
minadotata  a  patre,  matrc,  fratrc,  pa- 
truo  ,  excludatura  fucccfsione  patris, 
matris,fratris,&:  patrui,naquetuc  noia 
tis  plurib.pcrfoiiis.a  cuius  fncccfsionc 
cxcluditur.inttlligitur  cxclufa  non  fo- 
lu  a  fucccfsionc  dotantis ,  fcd  ct  aliora 
oium.ita  tcncr  B  il.conf  7  r  .volum.i.fic 
hacdicit  vcra,&  cocm  opin.Curt.iun. 
conf  io.nu.(^.&:  d  conf.65.nu  2.Ant. 
Gabr.d.concl.  5.  nu.  2 .  &  proccdit  hnc 
dubio.qn  vcrba  ftatuti  funt  multucla- 
ra ,  vt  fi  diccrc,  filiam  non  fucccdcre  I 
qiiacunqucpcrfona  cflct  dotata,ucl  ex 
cludcrcc  a  lucccfsioac  tam  docancis, 
quam  non  doiantis. 

Quxpo  ////. 

Fcem'namfi  ndis  non  iiuced/r^nu.  r. 

^n femei  cxdufapeiptuw  fn  exilufaf  num.  a 

dcclaratur.nu  f. 
Q^id  fifemel  admffi  fit^& po/lea  m^ilcHli  fu- 

pemeniant.rtM..^. 

1  I  Vxtapdt(5h  fci.is.fgminas  quoqucin 
^fcudis  non  fucccd crc.tcxt  §.  quia, 
tit.qui  fcu.darc  pof  &  cft  cois  concl  vt 
aflcTit Dcc.conf  ^  J9  vcrf.fcd  tn^qtiod 
j)ccdii  c't  qii  fcu<Ju  coccfsu  cft  pi  o  ma 
fculis  &  fi|^miiiis,naq;  fi  filij  mafculi  cx 
tantjfilif  non  admitrutur  ,  fcd  dcmum 
ijs  noii  cxtantibus.|h.incdicit  commu- 
ncm opin  Rol.a  Vallcconf.&fi.nu.^o 
vol.  I  .conf  ^i.nu.^.vol.i.conf  58.nu 
d7.vol.  ?  .vt  dixi  $.fcudiim,q. 

2  Scd  qro,numquid  filia  ftatcdi<flo  pa* 
fto  inucftiturar,<|)  filij  &.  filic  fucccdat, 
fcmtl  a  fcudi  fucccfsionc  cxclufa,  in'cl 
ligatur  pcrpciuo  cxclufi,  itavt  fipatcr 
rcIi(5to  filio  dcccdat,  poftca  filius  quo- 
quc  fine  mafculis  mori.itur.filia  lit  cx- 
cJufa?Rnd.c^  fic  &.  fcudu  ad  dniuiu  ro» 

O  o    2  ucrtitur. 
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vcrtitur.  ita  tcnct  Ifern.  capitul.  i .  i . 
itpif.vcl  Abb.it.  &  hanc  dicit  cfTccom- 
muncni  opi.Cur  iun.trad^.fcud.j.par. 
prin.rcg.  i .  q.  22.  magis  cocm  Anton. 
.Cabr.dcftat.concl.^.nu.^.Ccpha.con 
fil.jo.n.zS.pUircs  dc  coi  tcftantes  rc- 
fcrt  Burf.conCSo.n.p.vol.  i.  conf.6^. 

3  nu.i7.Quodintelligc,qn  fimplicitcr 
pro  filijs  M  filiabus  conccflum  cft  tcu- 
dum.fccus  fi  cu  illadidionc,donec  ma 
fculi  dcficiant,ijuia  lunc  iiidctur  fufpc 
(afaltcm  fucccshoad  vitafiliorum.hac 
dicit  cocm  opi.S0c.iun.conf.76.num. 
2 1  .?.vol.  i.Brun.d.trac.  quod  ftantib. 
mafcul.io.art.q.5.vcrfaho  fccundoca 
fu, Anton.Gabri.d.concl.4.  nu.5  .Scd 

4  quid  fi  fa:mina  fcmcl  admiffa  lit  ad  fuc 
cesfioncm,  &  poftca  mafcuU  fupcrue- 
niant,numcjuid  poftca  itcrum  cxclu  Jc 
tur?Rcfp.qu6d  nonjitatcnct  Aluarot. 
c.  i.nu.5.dc  coquifibi&:  harrcd.&hac 
dicit  cflecommimcm  opi.Iaciib.traft. 
dc  fcud.vcrf.&  fccminis,nu.i  7.  Anto. 
Gabricl.d.concI.4.nu.8. 

QuApo  V. 

f'tlij,qHorum  parentis  crmin<£Uf£  mahflatts 
dattmati fUnt  non  fuccedunt.n.  i .  quid  in  na 
iuraiibns^nu.  2  .&  ^fuid  in  libcris  aitte  cogi- 
tatum  pcrpetratumcj'y  crimen  naiis,nM.i.de 
darantur  prsdi6la,>t  locfm  habeant.-quMn' 
do  contrairt3peratorem  delinquiturjmm.^ 
j         Yjro^nuquid  filij,quorum  parcn 
v.^^tcs  criminc  lacfic  maicftatis  da- 
naii  funt,parcntibus  fucccdcrc posdnt 
Rcfp.  quod  non ,  c^a  corum  bona  poft 
condcmnarioncm  llatim  fifcoapplica 
tur.tcx.l.quifquis,lT.adl.Iul.maicft.ita 
tcnct  Bar.l.  Impcrator,  ft.  dc  iur.  fifci, 
hac  dicit  coem  opi.Bosfius  tit.  dc  fcnt» 
nu.48.&:  quod  ita  tradunt  omncsd.L 
«juifquis,dicit  Bolog.add.  ad  Mathcfi- 
lan.arc.  j.princip.n.j8.*4iiod  inintel- 
ligidcbct  dc  fiIijs,non  autc  filiabus,ad 
cas  .a.  cxtcndi  non  dcbct  in  durisfima 
^  accrbufima  hac  p^na  iu  dicit  cfTc  c6 


muncm  opi.Gig.in  traifc.decrim.  larfl 
maicft.q.  1 4  .n.  1 5 .  &  quod  harc  fit  c6i« 
&  magis  rcccpta  fuia.aquain  iudican- 
do  &  confulcndo  non  cft  rcccdcndum 
aflcrit  Fran  Bcc.conf  S.n.  i^.Odia.o. 
funt  reftringcda.fauorcs  ampliadi.Sed 
2  qro  ,  nuquid  hoc  habcbit  locu  in  filij« 
naturaUbus  tanium?  Rcfp.quod  fic.ita 
tcnct  Cyn.d.l  quifquis,&  cft  cois  opi. 
vt  tcftatur  Augu.  Arimi.add.  ad  Ang, 
dc  Malcfi.verb.haitradito,n.5.Scd  na 
^  quid  pdidta  proceduntin  libris  qui  an» 
tccogitatum  pcrpctratumq;  crimcfli 
latfa?  maicftaiis  naii  funt?Dixi  $.!ib, 
4    Aduertctamcn iuxta  prxdicca, hanc 
conclufioncm,  quod  fiiij  a  parcntum  > 
qui  obcrimcn  larfarmaicftatis  damna- 
t)  funt,rucccsfioncarccntur,locum  dc 
mum  habcre  hifce  tantum  ca(ibus,qa 
talccrimcn  committirur  contra  Impc 
ratoris,vcl  Pontificis  Romani ,  vc!  rc- 
gis  pcrfonam,  aut  rcmpiiblicam  libcra 
qux  fiipcriorcm  non  agnofctt,ad  aUos 
ucrocafusnon  cxtendi.itatradit  glo£ 
I.  pcnult.  vcrb.  mcminiflc,C.  ad  LIuL 
maicft.Uanc  dicit  cflc  communem  opi 
nioncmGig.d.tra6k.q.  i  j.num.9.  For 
ftcr.iraft.fucccfabintcftat.lib.  1.  rub. 
quib.cafib.liberi  a  parcutum  fucccf.pd 
luntur,cafu  2. 

Qiupo  VI. 

Deportatus  nom  fuccedit. 

QVafro,numquid  filius  deportatus 
posfitfucccdcrcPRcfp.  quod  noa 
cft  cnim  incapax  omnis  fucccsfionis,& 
cft  cOmmunis  opinio,vt  teftatur  Alcx, 
1. 1  .nu.a.C.dc  hatred.inftit.&  fucccdik 
alij,  vcl  infticuti,  vcl  vcnientcs  ab  inte 
ftato.hanc  dicit  magis  cocm  Doo.opi. 
Alcx.  confil.  26.  mprincip.  vol.i. 

Qudfiw  VIL 


Banmtus  fiiius  m  fuccedat,n.i.declarMimtiit 
profedat  in  banitis  ci(ii(atis,jecus  impenf,^^ 
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^         Vafro/i  filius  fit  bannitus,an  pri 
V^^uctur  hodic  fucccfsionc?Rcfp. 
In  hocpaflii  multum  variant  Doc.ma- 
gis  rri  cois  &  rcccptior  cft  opinio  ,  tj> 
bannitus  ct  cum  hoc,  <p  pofsii  impunc 
offcndi,amittit  tantummo  bcncficia  ci 
uitatis,a  qua  bannitus  cfl>  non  aut  bc' 
ncficia  conccffa  a  lurc  c6i,&  io  non  cft 
capax  carum  fucccfsionum,q  in  loco  il 
loci  dcFcruturexforma  ftatiuorum  ci- 
uitatiSffccus  fi  deferuntur  iurccoi  ,  ta 
cjuoad  bona  firainlocovd  tcrritorio 
bannicntium,^  cxtra,  &  hancdicitma 
gis  c6cm,a  <\uz  in  iudicando  rcccdcrc 
non  hcec,Alex.conf  26.nu.i.  vol.  i.& 
conf.75.num.  I.  Vcram  &  coem  dicit 
Bolog.add.ad  Marthcf.tradfucccf 
art.princ.nu. j 7.qi>ic()uid  dc  coiori  in 
contrarium  dixcritLud.dccif.ii.nu.S. 
&  fcq.dixi  latc$.Icgatum.c].8. 

X  £t  prardida  vcra  funt  inbannito  ali- 
cuius  ciuitatis,fccu$  vcio  in  banito  im 
pcrijRomani,quc  deportatis  arc]uipara 
ri  non  dubium  cft,  ex  ipfa  conllitutio- 
se  pacis  pubhcx,(jra  amittit  ea,  4  funt 
juris  ciuilis,  quia  cois  oium  hoftis  cft  ^ 
&  cx  numero  ciuium  Romanorum  dc- 
ictus  ,  quam  fniam  dicit  coem  Zall.  in 
Apok.giacontraEchium ,  &  rcfcrtia- 
tc  di  clarans  cruditif&imus  Andr.Ccil. 
(ic  conftic.pac.pubI.lib.2.c.i  i. 

Quxpo  VI 11. 

liberi  religiomm  mgnjji  an  ab  intcflato  /uc- 

tedant.dtiiinguiiifT nu. 
€hricus  an  exilHdat  fcemmamflantefiatuto, 

^uodfoemina  non  (uuedantfnu.^, 

QVxro ,  numquid  libcri  rehgionc 
ingrcfsiab  inteftato  pofsint  fuc- 
ccdcrc?  Rcip.Diftinguenducft,aut.n. 
liberi  ingrclsi  funt  rcligioncbonorum 
jncapacc,rt  funt  mcndicantcs  cx  fua  rc 
^HLa,fratres.f  minorcs  ,  tk  talcson^ni- 
JDo  fuDt  incapaces  ad  lucccdcnduab  m- 


teftaio.tcx.cxprcffus  c.cxiui,J.quia  re- 
rd,dc  verb  fig.Iib.6  &  harrcditas  perti 
netadalios  niccedcn'cs  ab  intcft  hac 
dicitcocm  Roma.conf  296.  MandoC 
ad  R  om .  co  n  f.  2  <5  7 .  vcrb .  fcculari  s,  <]  uc 
rcfcrt  Burfai.conf  6j.nu.2<?.voI.r  .Fc'" 
lyn.cap.in  prxfentia,vcrf.7.quxrOj  dc 
prob.Arct  l.i.ff  dctcftam. 

Qmnimo  monaftcrium  non  potcft 
capcrc  bona  ingrcdicntium  ad  cfiVda 
vcndcndi,  ita  iradit  Bart.  irad.minor. 
hanc  dicit  communcm  Roma.  d  cond 

1  Autvcioloquimur  de  mcndicatibut 
non  cx  rcgula,  fcd  cxconftitutionibus 
confirmatisa  fcde  Apoft.&  iuratis,  vt 
fraires  pdicatorcs,qui  cx  rcgula  fua  no 
funt  mcndicantcs,  c^m  rcgula  Aug.con 
ccdit  immobilia  ,  &  lalcs  func  c.ipjccs 
rcrum  immobilium  ad  finc ,  vt  uendac 
&  conucrtant  ad  fuas  ncccfsitatcs.  gl  c. 
i.verb.  domum  dcrcliq  domib.  in6. 
hacdicitcflccocm  opin  Alcx.confSS. 
vol.:  Nic  dcVbal.trac  fucc.ab  intcft, 
dcr.nu  jc.Dcc.c  in  pritia,  num.70.de 
prob.&  in  conf.s  s  9.  Bologn.addit.ad 
Matihcf  dcfuccab  intcft  art. ^.princ... 
nn.42.  &bona  iftaapphcantui  irona-' 
ilcrio,vt  prxdx^i  iatcaiur,Dcc.d.cap. 
in  prxfcnt. 

^  Aut  vc  oloquimurdcalijs  rdigiofis 
rcgularibusjta  nionachis  ^  canonicis^ 
&  taicscualijsad  fucccfsionc  uoca:ur. 
tex  I  Dt-o  nobis,C.de  cpif  &:  clcr.vt  ct 
flatuto  cOtrariu  no  pofsir  induci,  vt  le 
ftaiur  Vafq.$  i8.nii.y8  dccrca.Couar. 
c.^uis,par.j.$.2.nu.4  dcpad. hcct  fe 
cus  dc  cofuctudinc.Qiiininio  mortuo 
monacho  no  adita  harrcJiiatc,  harrcdt- 
tas  parctu  irasfcriur  in  monallcriu,ac 
potcritaditio  ficri  a  monaftcrio.ua  te- 
net  Cyn.d.I.Deo  nobis,&:  hac  cc  cocrn 
opin.Canoniftarum  tcftaiur  $oc.  coC 
1 8^ .lib.i.Corn  conf  272.hb.j.  &.  vc- 
riorcin  dicit  Alcx  1. 1  .nu.  ;6.ft^dcy{}U. 
gar.  Contrariam  tamcn  fcntcniiama 
iurisciuilis  profciTonbus  frcc]ucntioriir 
jukulu probatom  dix:it  Sociu.conf  f  jk- 
O  o   3  vol. 
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yo!.^.  Scd  j>riorc  dicit  tutiorc  cffc  Gn* 
licl.Bcncd  c.Rayu.tit.dc  vulg.Mu.pi.iJc 
h<mcadmittedam  dicitCouar.c.  i.nu. 
Ji.dctclt.  C^imconciulibnemtii  in- 
tclligc,vt  proccdat,  nifi  talia  fi  At  bbna, 

J^iin  monaiicrium  transfcrri  non  po{- 
iint  VI  funt  fcuda,  vtdixi  $.fcudum,f|. 
4  Scd  auid  ftate  ftatato,(j  cxiftcutibus 
rnafculis  fjcmina  non  fucccdai ,  ntim- 
quid  clcncus  fccminam  cxdudctf  Rnd, 
fp  lic,hanc  dicit  cflc  cocm  opin.  Brun. 
dc  ftatu.cxclud.focni.art.  1 1 .  q.  1 1.  quc 
refcrt  Pan  f  con f. ^  8  Ji u m .  i  ; .vol .  ^ . Pi- 
gnoluid  Roma.(lng.446.&  cum  pluri- 
bus  dc  comtnuni  aitcftantibus  aflcrit 
Franc.Bur/at.conf.p  j.nu.  1 7.Y0L  i . 

sy  M  M  ^  ^l^, 
Tafhmt  dt  hxreditate  aequirenda  no  vaiet% 

ntmt.  1  .&  (liptilatio  pamalii  appofita  paffo 

non  valet  et  refpeSupanjB  promi/Jjt,  »«.2. 
Qtnd  ft  pa&um  irtitttm  ftt  inter  filioi  eius ,  dc 

cutus  lureditate  agitur.  na.  5  . 
Quid  fi  fijt  m  paSis  dotatibns^nu.  4. 
Quid  ft  fijt  inter  ipfmnpatrt'  &  fitios^  nu.  5. 
Ta&um  de  Jureditate  certo  modo  diHidenda. 

nontfalet.nu.  6, 
%An  talepailum  iuramento  firmetur.nu.  7« 
^nfiatuto  >el  confuetudine  induci  pojfit,  vt 

valeat  paGitm^nu.S» 
^nreciprocum  pafJumadntittatur  roneri^ 

ciffirudinis,nfi.*}.declaratur  nu  10. 
T^idum inter fiatres  in  diuiftone paternorum 

bonorum ^vtad mafi tdos peructiiant  valet^ 

IW.II. 

Taffu  de  hxreditate  teri  if  cvm  eius  confenfn 
M.  indeatjiu.  1 2  JBtfi  iuramentum  tnteruene 
«f,  &patef  rekocauerit confenfunty  nu.is- 
CJr  tfnid  (i  pattr  ipfe  iwauerit/iu.  1 4. 

Ta£iton  dc  fnccedendo  faffum  inconfequen- 
■eiam  pr£cedentium  difpofitionii  valet.nu.  1  y 

TaGtum  de  hn^editatt  hominis  incerti  Ttdet » 

RM.  I 

Ta6{um  de  futura  hitreditate  "WMcntis  nohit 
mondeiatanon  yakt^fefut  dc  b£reditatt 


nohdeUta^nu.iy. 
Trmiffio  bonotHpofl  mdrtem  valet^  nii  1 1, 

Clrca  hac  fucccfsionc  libcrora  iqro, 
an  pa(fto  priuaii  hois  pofsit  fucccT 
fionis  modus  induci?Rcfp  Harc  qo  val 
dc  intricata  cft ,  pro  cuius  pcrfc^b  rc- 
folurioncconfidcraducft  ,cjnq;  padik 
ficri  dchatredirarc,  vd  fucccfsionc  ac- 
quircnda  pcr  cum,  qui  dc  iurc  non  fuc 
ccdit ,  cjuandoquc  fccundo  dc  hxrcdi^ 
tateomittcnda,  vcl  dc  non  fucccdcdo, 
tcriio  dc  fucccf  ionc  confcruanda  ,  dc 
quibus  figiliatim  diccmus. 

1  Qu^oad  primum  indubitata  cft  coclu 
fjo  hxfcditatcm  pado  dari  non  poffc  . 

•  tcx.l.paftu,&  l.ha:rcditas,C.dcpaft  8: 
hoc  ipccdit  adeoq;  vcru  cft,vt  padum 
de  futura  fucccfsioiic  ftipulationc  val- 
latunulla  ^ducatadionc  nulliusqjmo 
mcnti  fjt.tcx.l.ftipulatio  hoc  modo,ff. 
dc  vcrb.obl.  &  ibi  coitcr  tcncnt  Doft. 
vttcftatunbi  Alc.  Zaf.Soc.iun.nu.  15, 
idcm  alTcrit  Cachcra.dccif.Pcdcmont, 

2  loo.nu.  i  8.Quintnidfi<jpocnar&  in- 
tcrcftc  noic  appolita  fiiitjpcti  non  pof. 
funt.itatenct  Bar.d.I.  ftipulatio,  &  fc- 
quuntur  coitcrDoA.  vt  tcftaiur  PariC 
conf  i4.nu.8Q.vol.2.R6  huius  rci  tri« 
plex  adduci  folcr,  vna,  <j,a  fucccfsioncs 
|)  iuris  modos  no  padis  dari  (blet.  altc 
ra,  qa  inducit  votu  captadx  mortis  aU 
tcrius.tcrtia,quiaaufcrthbcratcftandi 
facultaic^&itavclut  contrabonos  ma 
rcs,quiin  his  duob  poftcriorib.confi- 
dcrantur,f-fium  dicitur.ita  tradut  c5t 
ter  Doc,d.locis,vtpdidi  fatetur,&  ia- 
dubicatutd  dicii  Fcrnan-Vafi^.de  fucc. 
crci.$.  1 8.nu m.  1 9 ^.futticit  tnL  vnam  ck 
djftis  caufis  adcftc  f  n£;ulis  cafibuSjDCC 
omucs  limul  locum  baDctit..  , 

3,  -  Q^iz  conchiiio  proccdit  ct^fi  padum 
■fimplcx  iuiiu.(iimtcr  filiosciuSjdc  cu- 
ius  ha:rcdttatcaoicur  jtatcnet  gl  d.l.fi. 
C.de  pad  ^iiaraii  oibiis  rcccptacft,  vt 
tcftaturVafcj.de fucc  crca.$. :  num. 
24bulicca&haac  rcccpui^iuja  clfc  qpi.. 
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Ratio  fccundum  omncs,quia  in  patris 
prziudicium  vergcrc  videtur. 
iQuinimd  proccdic  harc  conclufio  ct 
in  pa6is  dotalibus.naquc  li  fponfus  & 
rponfain  i js  ftipcrharrcditaic&  tuiura 
fucccfsionc  dilponcrcnt ,  tahs  difpofi- 
tionon  toIcrarciur,quiacft  contra  na 
tura  ciufmodi  paAi.icx.cft  apcr.&  au- 
rcus  1.  harrcdiias,  C.  dc  pad.  &  ibi  ocs 
Do^t.notantvt  mulus  audoritatibus  , 
hacvcriorc  &  rcccptiorc  rf)bat  Tiracj. 
dciurcprimog.q  o.Qd^tii  jnttlUgc  qn 
inpadisdotahb.difponcrciur  fup  vni 
uerfa  hjrcditatc.  fccus  fi  fu|)  rcbus  par 
tku!aribus,vt  plcrunquc  tm  ficri  folct, 

Suiatucnon  improbatur ciufmodi  pa 
tu,  &  dixi  infra  ycrf  &  pdida  cjuidc  . 
Idcm  cft ,  fi  in  padis  douhbus  con- 
«entumlu  dc  fucccfsionc  rcfcruanda, 
vt    mortua  vxorc  vc-1  marito,  bona  c- 
His  ad  .ngnatos  rcuertantur,  vt  dixi  "J. 

Scd  aduertciphodicdcconfuctudi- 
ncGtrmanir  contrarium  fcruarur  ,  <J> 
jC.in  pa<5ti$  dt>talibus  couc  iaturdc  fuc 
ccfsionc  accjuircnda  indiftinCtc,  vt  dc 
hac  coluetudinctcftaturZaf.  d.l.ftipu 
laiio,nu.so.&  dicitdurum  clTein  Gcr 
mania  cotrarium  obtincre,an  aut  taUs 
cofuctudo  valcat,dixi  infra.Exift  imare 
tli  ciufmodi  couctioncs  dc  fucccfsioni 
bus  vn  padisdotalibusfuftincriin  vim 
vltim«  vohm^atis.fi  fahc  qiiincj;  tcftcs 
injcriicncriot  argXvbi  ita  donat,  ft.de 
ck>nat.&  hociquibufdalocisfcruaiur. 

Qujd  aut  fi  talc  padum  fu ii  inicrpo- 
fituinicripfum  patrc&  cius  filios  fup 
karrcditatcccrto  mo  dmidcnda  ,.nuq,d 
yalcbii?Rcfpc}'  non,iiatcnct  gl.dJ.fi* 
C.dcpad.cftci;  cois  opi.vt  teftaiur  Fcr 
nan.Vafcj.dcfucc.crca  $.i  8.nu.i9?  & 
dixi  infra  vcrfic  Qu6dintclhgc,vt  talc 
pa^^tu  mtcr  patrc  &  fihos  non  valcat  in 
vim  padi,  fcd  (1  paterin  vitaalitcr  non 
Wifpofuerit,  valct  rn  in  vim  fuprcmi  iu 
dicij.tcx.l.fi.C.famil.hcrcifc.  itatcnct 
Bar.l  talcpa6tum,$.fi.ft.  dcpaft.  &  ita 
«oitcr  oblcruari  dicuRoma.  auih.limi 
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liter,C.adl.falc.RiminaI.d.!.pa.au 
dotali.in  fi  quicquid  ibi  dixcrit  Pau.dc 
Caftr  vidc q  dixi  fupra  $.inft6.tj.  i  9. 

6  Iicm  fcias,(j  pditSta  locu  habcnt,  fiuc 
huiufmodi  padu,vcl  conucntio  fiat  dc 
fucccdcndo  fiuc  dc  fucccfsione,  vcl  hx 
rcditatcccrto  mo  diuidcnda  ,  namque 
non  valct.tcx  l.fi.C.depaft.  &  ibi  not. 
ocsc6iicr,vt  tcftaturCouar.  c  cjuauis 
paaum,j.par.nu.7.Fcrnand.Vafti.dc 
fucc.crca  i8.nu.--oi. 

7  Scd  cju{ro,numcjuid  paftum  hoc,  vd 
conucntio  dc  fucccdendo,vcI  fuccefsio 
ncccrio  modo  diuidcnda.fi  fiat  mcdi» 
tciuramcnto,confirmciurvt  valeat?  ^ 
Rcfp.  Cotroucrfum  cft,  funt  cnim  qni 
cxiftimant  talc  paAum  dcfuccedcndo 
valcrc ,  fi  iuramcnto  fucrit  firmatum . 
ita  voluit  BaI.$.moribus,tit.fi  dcfcud. 
fuc.  contr.  intcr  domi.  &  agnat.  &  ita 
fuiffc  iudicatum  pcr  plura arrcfta  dicic 
Auftr.inaddit.  ad  dccifCapcI.TholoC 
455.nu.4.Ratio  cft  no  vulgaris,quo4 
pmnia  ca  iuramcnta  ,  quz  non  vcrgc- 
rcnt  in  dtfpcndium  falutis  astcrna:  (cr^ 
pari  dcbcnt. 

Contrarium  vcr6,vidcliccr  paftu  dc 
fucccdendo  non  firmari  iuramcnto,  tc 
nct  gl  l.padum  quod  doiali,  C.dc  col- 
lat.&  fcquiturBart.ibi,&ibiSal.num, 
^.dicit  Canoniftas  ita  commuuircr  tc- 
ncrc,idcm  firmat  Alcx.d.l.padu  quod 
dotah.ibi  Iaf.Parif.conf  i4.nu. 5  5. vo- 
lum.  1 .  Alcx.conf.  1 8.  nu.y.vol.?.  &  ia 
d.I.ft ipulatio  hoc  modo,  &  ibi  lal.  nu. 
j  I  .dicitiftam  cftccommuncm  opinio 
ncmapprobatam  pcrLcgiftas  &  Cano 
niftas , banc  c^uoquc dicit  communcni 
Viu.com.opin.hb.i.vcrb  pa6tum,nu, 
5  Villal.in  fuis  com.vcrb  pa<5tum,nu. 
i.&  hoc ficqucntiorc Dod. calculo  rc 
ccptum  cftc  dicit  Dida.  Couar.c.quam 
uis  padum.in  princ.5  par.nu.S.  idcm 
firmat&  conft;intcricncndum  al- 
lcucrat  Cachcr.  dccif.  Pcdtmon.  1 00. 
nu.  I  2.hanc  quoquc  dicit  vcram  &  c6- 
muncm opMiipucm Fernaivj  Vafa  dc 
0*0    4  fucccl. 
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fucccfcreat.d.^.  1 8.nu.  1 97.  hanc  quo 
ue  dicit  commnnem  opin.  Cagn.  d.l. 
.nu.ii.FraricifBecius  conf^^.  nu.i. 
Tiraq.  dc  iurcprimog.q.6.nu.  18  Soc. 
iun.conf.44,nu.  t  j.vol.z.Anto.C.ibr. 
lib.^.depaft  cond.  i.nu.i  i.  &  contra 
riam  Baldi  fcntcntia  a  plerifcj;  impro- 
batam  dicitVaIcnt.Forftc.de  fucc.de- 
fcend  li.  i.q.a.Curt.iun.d.I.fi  nu.^.C. 
depad.  Qnjahociuramcntum  cft  con 
tra  bonos  mores,  ideoquc  non  cft  obli 
gatoriu.faciunt  q  dixi  §.  donatio,q.  j  .^. 

Qnarro  itcni.an  ftatuto  vc)  confuctu 
dinc  approbantc,  padum  talcdcfuccc 
dindo  vaIcat?Rclp.C6is,&  rcccptacft 
Dod.fnhjtalc  paftu  cx  ftatuto  uel  c6- 
fuctiidinc  roburnon  nancifci,vttcfti- 
turGuUcl.Bcncd.rcpct.d.c.Rayn.vcrf, 
duas  habcns  filias^nu.ip^.vcrf  fcd  con 
trariam  rniam,Stcpk.Bcrtr.conf.  267, 
lipadlum^li.^.vbi  fubdita^  cain  iudi- 
cando  &  confulcndo  non  Odcrcccde- 
dun),qucm  rcfcrt  &multisattthoritati 
bus  comprobai  Tiraq.  dc  iurc  ^rimog. 
«j.^.n.j.  Cachcra.dccif.Pcdcmon.ioo. 
nu.5  2 .  &  icQ.  moucntur  cx  dottr.Bar. 
coitcr  approData  in  l.omncs  populi,n. 
ip.ff.  dciuft.iur.  qd^id,  quod  non  pot 
fieri  pcr  padu,  quia  contra  bonos  mo- 
rcs^non  potcft  etiam  fieri  pcr  ftatutu . 

Qit^id  autcm  fipa<ftum  fucrit  rccipro 
cum ,  vt  fi  fratrcs  vcl  alij  conuencrint 
deinuicem  fucccdcndo,  f.  vt  cxduob. 
is  qui  f  peruixcrit ,  altcrius  rcb.  patia- 
tur,rmmquidcrit  validum?  Rcfpon.  fj> 
non.tcx.cftapcr.d.I.fi  C.de  pitt.Sc  ibi 
tcnct  Bart.&  Dodo.  coitcr.  vt  tcftatur 
Cachcr.d.dccif.ioo.  nu.2  2.  fiuevcrba 
contra&us  fonent  invim  promifsio- 
nisjvcl  fuccefsionis. 
o  Ei  hoc  quidcm  locum  fibi  vcndicat 
maxmic  c.un  difponitur  dc  vniucrfa 
hsrrcdicate,  &  omnibus  bonisin  vni- 
uerfam.  Scdquidfi  conucntum  fue- 
rit  dc  ccrtis  quibufdam  rcbus  vcl  bo- 
iiis,  &  aliqua  rcmaneant,in  quibus 
concrabcntcs  tcftari  polliint?R.cfpon. 


Non  lcuis  cft  intcrpretuni  controucr- 
fia,  Muhi  cxiftimarunt  eiufmodi  con- 
ucntiones  etiam  vicifsitudinarias  non 
valcrc  defuccedcndo ,  cc  in  rcbus  ccr- 
tis  ,  nifi  vcrba  conucntionis  6:  contra- 
&.\js  fundctur  in  pcrfona  hxrcdis,quo 
niam  ifto  cafu  non  diccretur  padude 
futura  fuccefsionc,  fcd  promifsiopoft 
mortcm,qu2  valct  dummodo  in  cotu 
non  tollat  tcftaiidi  facultatem ,  vt  dixi 
infra.ita  tcnct  Bart.l.cx  fado  proponi* 
tur,&  d.l.ftipulatio  hoc  modo,  &c  hanc 
dicit  clfc  communcm  Do&.  opinionc 
Curt.  lun.  conf.8i.num. 2. &  quod  lu 
proccdat  cois  Bart .  opin.  dicit  Addit, 
adconfil.  Campcg.  quod  cft  1 1.  intcr 
cof  Bruni  par. i.nu.5.Parifc6f.2  6.ii. 
I  i7.vol.2.&conf.24'nu.  f  ^.vol.i. 

Contrariu  vcro,  quod  coucntiones 
&  pada  vicifsitudinaria  fupcr  ccrtis  re 
bus  vcl  bonis  funt  valida,vt  quod  vno 
finc  libcris  dcccdcntc  poriatur,tcnct 
Oldra.cof.  j  ^p.in  i.dubio,&  hac  dicit 
crtc  cocm  opin.Curt.  lun.conf  i  .n.i5. 
Socin.intcr  conf  Bruni  10.  nu.  i  S.par. 
i.vbi.dicicur  cois  cft  conclufio, quod 
fupcr  ccrtisbonis  viucntis  nonUiper 
omnibus  valct  conucntio,cx  quo  rclin 
quitur  potcftas  teftandi.hanc  quoque 
allcrit  vcra  &  cocm  conclufionc  laf.in 
ter  conf ciufilc  Bruni  8.n. 54.  vol.  i.& 
conf.Q.nu.io.cod.vol.  qucmrcfcrtPa 
rif  lonf.sd.nu.pz.&fcq.  &  100.  dicit 
ab  haccoi  opin.  rainimc  cflc  rcccdcn- 
dUj&  infra  nu.ioj.dicit  hac  viriore  & 
coiorcopin.Ioan.Dilc^k.dcart.tcftad, 
tic.a.caut.  lO.Viu.commu.opin.lib.  I, 
verb.pa6lu,nu.8.Cur.Iun.conf.8  i.n. 
i.hac  dicit  magis  cocm  Anton,C.tbr, 
d  tic.dc  padt.nu.^.Commune  dicitCa 
chcr.d.dccif.  i  oo.Ratio  cft ,  quia  talia 
pada  non  collunc  libcram  ceftandi  fa- 
culcaccm,ncc  inducunc  vocum  capcan 
da;  morcis,vc  ocs  Dod.facecur.  ncque 
enim  hoc  cafu  Do(5t.  conftderant,qut« 
bus  vcrbis  &  qua  torma  conucntioncs 
dat  fadjc  ,  fcd  an  coniineanc  vniuefalf 
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Conuctionr,an  vcro  fiant  dc  rcbus par 
ticuUribus .  &  hanc  cflccocm  &l  rccc- 
ccpram  opinioncm  ,&  hoc  cflfc  clarum^ 
ncc  indigcre  vllis  vcrbis  attcftatur  Soc. 
cofil.ioi.nu.  i.vol.^.Caldcr.cof.j  19. 
confil.  i.&confil.z.  ait  oltm  fuiflcdi. 
ucrfas  opinioncSjfcd  hodic  iltas  ad  hac 
concordia  rcuocataSj&  hancfenccntia 
gcntiu  omnium  vfu  rccepta  oilcndit 
ArnoId.Ferron.in  confue.Burdeg.tit. 
dc  tcftam.$.  2  2 .&  eam  cx  rigorc  iuris, 
&  zquitate  ciuili  &  naturalt  ^  &  cx  con 
fuctudincpasfim  in  orbc  tcrrarum  v(i- 
Uta  rcccpta  &  comprobata ^  addudis 
authoritatibus  Do&.  &  cxcmplis  ma- 
gnoruprincipuCcrmaniar,  &aliaru  fa 
iniIiarum,oftcndit  Franc.Hotom.con 
fil.  I  .verfi.  quantum  ad  fccundam  obic 
^ionem  j  vt  non  dubitandum  fit  hanc 
fentcntiam  vfu  receptisfinum  cHc . 

f  I  Hinc  ctiam  valet pa&um^quod  fra- 
tres  pro  confcruandaagnationeintcr 
fcjfaciuntin  diuifioncbonorum  patcr 
norum,vtin  ijs^exiftcntibus  mafculis, 
foemin^  non  fucccdant^ncc  ex  tcftamc 
to^nec  ab  intcftato^qnia  non  fit  dc  vni 
uerfa  hxreditatCj  fed  ccrtis  quibufciam 
bonis^quod  voluit  Bar.d.coiiGI.^  ? .  & 
coiter  rcccptum  cft,  vt  prardit^ti  fatcii 
tur,  &  tcftaturBocr.dccif.j  ^5.  uu.  j. 

12  Quarroitem^quidnpadum  fiatcu 
aliquo,non  decius  harcdiutc,fcd  c\it; 
lufdam  tcrtij,&  is  tcrtius  confcnfcric, 
nunquid  padtuineritvaliduni?  Rcfp. 
c^indubitantcr  valct  fipcrfcucrct.tex. 
Lfi.C.dc  padc.&  ibi  tcuct  omnes,  com 
muncm  dicit Curt.iu. ibi  d.coniil. yS. 
nu.5.  &I)ocabfq;dubiovcrumcil  ,0, 
iuramcntum  nonfucnt  intcrpofitum. 

Sed  quid  fi  mcdio  iuramcnto  con- 
uentum  fuit ,  &  patcr  voluit  rcuocare 
fuum  confcnfum,  nunquid  valcbitni- 
bilominus  ?  Rcfp.quoa  non,  fcd  tunc 
cuancfcit  padum .  ita  tcnct  Bald  c. ad 
noftram^de  iurciur.cftquc  communis 
opinto^vttcftaturCurt.m.d.confi.p^* 
&  qudd  iu  ccncnc  omnes  firmat  PariC 


confi.24  nu.  1 8.vol.2.Did  Coua.d  c. 
quamui$,j.par  in  princ.iicctalitcrfcn 
tiar,&  hac  magis  cocm  opi.vidcri  dicit . 
Vafq.d.^  iS.n.i98.&  fubdit  veriorccc. 

14  Quid  autem  in  padlointcr  ipfum 
patrcjdc  cuius  fucccsfionc  agebatu  r,& 
ipfius  filios.vt  ccrco  modo  intcr  ip(bs 
h^rcditas  diuidcretur,fipatcr  ipfc  iura 
mcnto  firmauit,an  erit  hrma  couctio? 
Rcfp.cp  non.ita  tcnctglof  d.I.fi.quam 
coitcr  approbata  dicit  JaCibi  nu.  s  .Pa. 
rif.con1.24.nu. 6 i.vol. 2.  Fcrna  Vafq,> 
d.$.  f  V.  nu.20f .  licct  ipfcconcrarium 
probare  coneturRiminaL.d.l.fi.nu.^* 
in  olof  vcrb.  accomodaurrit  . 

T  5  Piactcrca  qua:ro,quid  fi  fiat  paftum 
defucccdcndo  in  confcqucntiam  prae 
ccdcntium  difpofitionum,  vcl  contra* 
^tus  priccdcntis ,  cx  quo  contingcret 
aliquam  ha;rcditatcm  obucnirc,quae 
eiTct  rcftituenda.Nunquid  valcbit  pa- 
^u  illud?  Rc(p.(p  fic.ita  tcnct  Bar.d.l. 
fin.qucm  Doc.coitcr  fcquuntur,vt  te- 
ftatur  ibiDcc.fub  nu.2  i.vcrfi.in  ^Io. 
vcrb.pacifci,Cachcr.d.dccif  1 00. n.  1  o, 
Viu.com. opi.hb.  i .  vcrb.  padu,nu.2^ 
Quid  fi  padtum  fiat  fupcr  hxrcdit.>- 

'  '^tc  hominis  inccrti,nuquid  valcbit  con 
ucutio,pon"cnim  quod  focij  pacifcu- 
tur ,  quod  vcltntcoinmunicarcomnia 
boua,  &  quxcimquc  harrcditatcs  eius 
obucniant?  Rcfp.  fic  ita tcnct  Bart. 
d.l.fiii.  cft«^,'  communis  opinio,  vt  tc* 
ftatur  Viu.  d.vci b.  pattuiu,  nu.  i  o. 

I  y  Scias  ctiam,qu6i.i  prardicta  dc  pa^ 
futurx  fucccslionis  proccdunt,  qiiagt 
turdc  fucccsfionccontrahcniis,vcI  al 
tcrius  viucntis  nobis  nou  dclata:fccus 
fi  fiatconuctiodcluccesfionccx  fidei» 
commifto  nobis  dciata:  Namq;  luc  dc 
ea  pacifci  licct.  ita  tcnct  glo.  L  1 .  C.  de 
pacl.&  ibi  fcquitur  B.ir.nu.5.&  coiter 
Doc.vt  tcftatur  Cachcr  d  dccif  i  QO.n. 
1 1 .  Ratio  cft,  quia  tunc  cclfant  roocs, 
quia  non  datur  hxrcditas  pado,no  tol 
Jitur  libcra  tcftandi  facultas,ncc  indti* 
cicur  votii  capuudx  (uorcisj  acq;  uiqC 
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f .  1 8.n.^  I .Ucct  ipfc contrariu  fcntiat. 
a    •Quod  proccdit  quidcm ,  cjn  filius  vcl 
niliil,vci  non  quantum  (atis  proportio 
nc  lcgitima  acccpit,  idcocj;  fi  filius  rc  - 
nunciauit  harrcditati  pattrn^  cuin  hoc 
cjuod  pro  cxpcnfis  ftudij  libi  ahmcnta 
darentur,non  prohibcturpcrfcdo  ftu 
dio  mortuo  patrc  partc  virilc  harrcdita 
tis  pcterc,dummodo  tn  id  cjuod  in  ftu 
diopatcr  cxpcndit  coputct  in  fua  par- 
tcmjidq;      rcnunciationc,  cu  alias  ta 
lis  cxpcnfa  potius  patcrna  affcftionc  & 
animo  donadi  fada  prifumcrciur.  ita 
tcnct  Odofrc.d.l.  padum  quod  dotali, 
&  fcntiuntcoitcrDoc.uttcftatur  Vaf 
qui.d  §.  1 8.n.5    &  ibi  Paul.  dc  Caftr. 
rcputat  notatu  dignu,  &  dicit  Odofr. 
d.l.quod  quida  non  malccautusfcho- 
larisdcccpit  hac  commcdabili  fallacia 
patrcm  Noucrc^  nimis  dcditum,  qur 
vt  proprijs  filiis  totam  fucccsfioncm 
arrogarct,pcrfuafit  patri  ut  filio  rcnun 
cianti  alimcnta  pro  ftudio  fubminiftra 
rct,  qui  filius  mortuo  patrepartcviri- 
16obtinuit,  quia  rcnuciationo  valuit, 
j    Scdquid  fi  is  qui  pacifcitur  tantiac- 
ccpit  quantu  ci  dcbctur.numquid  valc 
bit  padu^Rcfp.quod  fic,ita  tcnct  Bar. 
l.fi.C  dcpaft.  cum  quoalij  iranfcunt, 
vt  ait  Cagn.n.  i  1 1  .cftq;  ipfa  vcritas  vt 
dicit  Cur.n.59.&  haccflccocm  opi.di 
<it  Dec.l.paftu,n.i6.C.dccoIla  Nat.c 
quauis,n.6.Vafq.l.fi  qn,$.  Ulud,n.  i6. 
C.dcinof.tcfta.Iicctipfe  aliter  ftntiat. 
Et  noia,quod  cx  cis  posfint  faluari c6- 
fuctudmcs  huius  ciuiiaiis  Roftochij,8c 
aliaru,quibus  ins  Lubcccnfe  viget^vbi 
funt  ftatuta  ucl  confuctudincs  ,  cj»  qii 
«julicr  vcl  maritus  proccdut  ad  fccudas 
nuptias.&habct  filios  prioris  matrinio 
nij,innc  iftis  filiis  ccriafumma  datur, 
pcrqua  cxcludutur  a  fucccsfione,&  al 
tcr  coniunx  flicccdit ,  q  ftaJuta  vidcri 
portent  no  haberc  roncm.fird  fiiftmcn 
Ur  cx  hac  dodrina.Qu^ro  pterca^nun 
^  quid  talc  padtu  rcnijciaiionis  valcat,  il 
iuramento  firmacu  lii?  Rcfp.qudd  lic*. 


tcx.c.quauispavtii,dcpaft.jn  (To.  hanc 
diciccfTocoem  Dod.'opi  I.if  I  paftum 
dotalc.nu.  j.C.dccollat.Cachcr,dcc)r. 
Pcdcmont.Ant.  Gabr.  com.  concl.lib. 
4.de  locat  concl.  i  .nu.i.Parif  conftf^,. 
vol.  j.conf  94.vol.i.And.GciI.  obfcr. 
praft.Ii.i.obfcr.  i^T.in  prin.Parif.con 
f1l.24.nu.45  vol.  t .  Qiiod  proccdit  no 
tantum  in  ccclcfiaftico,fcd  ctiam  /cca 
lariforo.ita  tcncigl  d.c  qtiauis,  verb. 
fcruari,&  hanccommunc  cflc  opinio** 
ncm  aftcucratPanf  conf  zO.hh.^. 

Etdcplano  proccJit  harc  conclufio 
qn  filius  vcl  filia  iuramcnto  proptcr  do 
tcm  ,vcl  donarioncm  proptcr  nnptias. 
acccptam  rcnunciaiiit, ciiamfi  minufc 
Icgitimaacccperit.ita  coitcr  tcncri  di- 
cit  Zafi.d  l.ftipttlatio ifta,nu.  2 8.vcrfi. 
pracdidtam  conclufioncm,  Parif  confi. 
5  id.n.  7.  vol.  j.  Scdquid  it  filianullam 
<iotcm  habuilTct,  numquid  difpofitia 
d.c  quamuisjhabcbit  Iocum?Refi).  C^ 
troucrfiim  fuit,fcd  reccptior  cft  (cntc- 
tia,quod  padum  valcat  iuratum  ,  &  fi- 
hus  vdhlia  cxdudatur,  ctiamfi  icpore 
renunciationis  nihil  acccpcrit.  itavo- 
luitlmola  d.c.  qu.'imuis,CSc  hanccocm 
c(fc  opi.tcftaiur  Auguft.  Bcro.c.in  prx 
fcntia,nu.i77.  dubitans  tamcn  dcca^ 
cxt.dc  proba.Crot.l.ftipi«Iatioifta,cof^ 
S.tf.dc  vcrb.obiig.Aicx.conli.  4».  voL 
i.coramuncm  allcrit,aquain  iudican. 
do  &  confulcndo  noniit  rcccdcndum 
Parifd.confi.  :6.nu.70.c6cm  profitc- 
tur  Did  Cou.d.c.quamui";,^.  i.  part.j.. 
nu.6.magis  c6cm  dicit  Ant.Giabricl.d. 
concluf  I  .nu.14.Pcrn.Vafq  d.$.  1 8.i>, 
lo^.eamqucveriorcm  fcquitur.  Qnia 
iura  pontificia  proptcr  iuraracritnm  ra 
tioncm  habucrunt,^idq;  rcnunctationi 
rob  u  r  add  crcvolucrunt,qii^ratiovtra 
quc  cafii  militat,fcd  vidc  quac  dixi  infr*. 
vcrf.Scias  ctiam. 
6      Quarro  itcm ,  mimquid  d'<5lnm  pa- 
&\im  iur.itum  voleat, fi  non  fiat  ipfi  px 
tri,  dc  cuius  fuccesfionc  agitur.fcd  fra 
tribusj  vd  fororibus  l  Rc^ond.  qudd 
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paf^umfi  (iac  frarribus,  vclfororibus 
abfcntc  patrc  vcl  oiatrc^non  valct,  ctti 
iuratum  iit,nifi  patcr  vcl  matcr  confm 
fcrit  ita  tcnct  Fulgof.d  I.paftum  quod 
dotali.C.dc  coIIat.&  ita  icntir  Bai  d.l. 
{lipiilarioiflo  modo^dum  iimitatd.  c. 
quamuis^dum  dicitquod  pa<Hum  iura- 
tum  foroiis,fddtum  fratribus  dcnofuc 
ccdcndo  patri ,  cxciudit  a  fucccsfionc : 
id.n.intciligi  dcbccpatrc  cofcnticntc ; 
&  ita  fatcncur  ocs^vc  dictt  Rod.Suarcz 
l.quoiiia  in  prioribus^limic.^.ad  i.  re- 
gni^nu.^ .&  hanc  dicit  procuidubio  vc 
riorcm  Couar.d.c.quamuis^in  prin.j. 
part.nu.)  .QMiamaxima  continct  tur- 
pitudincm  ,  ii  jbfauc  patris  confcnfu 
fiat  ,iraquc  contra  Donos  morcs  cft. 

Nota  tn/|uod  paccr  vcl  is^  dc  cuius 
ruccc&lioncagitur^potcfl  hi  ncconfcn 
fum  fuum  rcuocare  jitaq;ta1c  padum 
valetcoiifq; ,  doncc  patcr  in  fuo  con- 
fcnfu  &  voluntatc  pcrfcucrauerit,  fiuc 
patri  fimplicitcr  paflufaClufucrit,fiuc 
ci  frainbu»  patrc  confcniicntc.ica  cc- 
ncc  Bald.c.ad  noftram,cxt.  dc  iurciur. 
cuius  opi.coitcr  approbaca  dicit  Dida. 
Cou.d.c.quauis,in  prin.  ?.par.num.7. 
vcrf  i.cafus,&  lictt  ipfc  vltimo  cafu  du 
bitctjtn  dci)iq;dicit,  muiiifacicnda  cf 
fccius  viri  audtoritatc,&:  itavidcturcu 
eo  tranfirc.idcoq^fi  paicr  hoc  pndum 
fimpiiciccr  rcnnrcrir,  &  confcnfum  rc- 
uocaucrii^iiiia  cu  aiijs  fratribus  vci  fo- 
roiibus  ab  inttftatofucccdit  ,acfipa- 
£tu mmimc  fcciiict.Icc  iiifcrttir  quod 
ii  Hiia,quar  rcnunciauit  itiramcnto^in- 
ftituarur  h  jrcs  a  patrc,non  prohibctur 
Ctiamli  luranct  fucccdcrccx  tcfio.fiuc 
patcr  coufv.nli(Ict,liuc  patri  fcciiict  lu- 
ramcncum,  ncc  pot  cidcm  a  hacribus 
pa6tum  obijci.ita  tcnct  Bar.d.i.fiipuia 
tio  hoc  modo,&  cfi  communisomniu 
conciufio^  vt  tdbtur  Rodcr.  Suarcz  d. 
limit.  f.ad  i  Rcgni^nu.t.in  Hn.&  nu. 
7.&  frcqucntiori  caicuio  probatain  af 
fcritCuuar.d  par.^.in  princip.  n.8.& 
hoc  dfc  cxpcduum  &  auo  habac  coa 
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troucrliam  dicit  Zaf.d.i.ftipuiatio  ifl» 
modo,nu.5  2.  Fcrnan.  Vafq.l.fi  quan* 
do,$  illud^nu.j^.C  dcinofH.tcfta. 

9  £t  harc  conclufiodcplano  proccdit« 
qn  filia  iimplicitcr  rcnunciauit,  vciab 
intcftato/cd  maior  nodus  eftji  filia  rc 
nuncia(rct^&  iuraffct  fc  non  fucccHura 
nec  cx  icftamcnto,&  quicquid  nonntil 
li  dixcrint.frcquentioribus  calculis  ro- 
ccptum  cft,patrcm  non  obftantc  iura- 
mento  fiham  poflc  infiitucrc,  qtrod  vo 
hiitBaid.dU.h.C  dcpa6c.&  opinionc 
Bald.efle  communcm  dicic  lo.  Crotus 
d.i.fhpuiatio,nu.i6.  qucm  rcfert  Pa- 
rif  confil.24.nu  90.V0I. ..(iucpatri  fi- 
ucfratribus  rcnunciatio  fa^ta  fucrit. 

10  Et  nota  quod  prardida  proccdunt, 
ctia  quod  paier,  qut  cofinlit,  iuraflct. 
potcft  cniiniibcrc  padtum  .  &  confcn- 
fum  fuum  rcuocarc.  itatcnct  Pctr.dc 
Anchor.conf.40  , .  &  omncs  comniu- 
nitcr,vt  teftatur  Bocr.dcci.  204.^.20. 

I  r  Quarro  ite,quid  fi  rcnuticiatio  fafta 
fit  contcmplationcvci  fauorcfratnim, 
ui  viuo  patrc  mortc  obicrut ,  nuquid 
lia  admitcatur  non  obftantc  iuramcn 
to  ad  fuccesfionc  patris?Rcfp.qu6d  fic 
ita  tcnctBaI.i.pa6ij,q.4-C.dc  coliat.& 
hanc  cfle  cocm  opi.Cornc.confi. :  5  r. 
voi  4.Bcrtrand.confi  6o.voi.i .Parifi. 
coi.fzd.nu.io.lib.^.Did.  Cou.d.  par. 

.n.4. Ant.Gabr.iib  «.com.  cocl. 
deitiredot.conci.t.n.5.  Fctn.  Vafq  d. 

1 8.nu.  r 46  hanc  quoq;  rcccpca  dicif 
fiiiam  Bcnue.Stracha  add.  ad  Crauct. 
1 2  conf.^z.nu.^.Qiiod  quidc  non  habct 
dubiu  ,  qn  filia  non  iimplicitcr  patri , 
fcd  in  fauorcm  fratrum  ^  vci  fororum 
cxprcflcvci  tacicc  rcjiunciauit,itaut  ijs 
fublatis^fiiiarcnuncians  &  ab  intcftato 
&  cx  tcftamcnto,nccc{rario  conira  pa- 
tns  uoluntatem  fit  admittcnda ,  dum- 
modo  id  cx  vcrbis ,  vcl  conic^tuns  pa,- 
cifccntis,  voluiflc  apparcat ,  ita  omncs 
(cntire  communitcr  aflcrit  Couar.  d. 
loco,vcrf  terrio  &  illud,&  rcnunciatio 
acmfadam  a  filij,c6icinplatione  inor- 

fculoruin^ 
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fculorum^fadam  ccnferi>cxiftcniium, 
arfcric  coitcr  rcccptum  Stracha  d.loco^ 
Sc  hoc  c\Q  fumus  in  Uubio »  fccus  li  cx 
conicClurisalitcr  apparct.hanc  dicic  cf 
fccocm  opi.Parif.conf.26.n.5  i.vol.^. 
^    Scd  dubium  cft,li  t^c  rcnunciatio- 
ais  filios  niafculos  non  habucrit^fcd  ta 
tum  f|^minas,numquid  non  obflacc  pa 
d:ovna  cum  fororibus  ,li  tpc  mortis 
mafculus non  cxiftat^ad hxrcditatcm 
patris  fit  admittcndus?Rclp.Qnida  vo 
lucrunt  filia  admictcndasn  cflc  cu  alijs 
fororibusad  fucccsfionem  ,  non  obfta 
tc  pado,quali  ca  mcntc  rcnunciationc 
fxli^  patcr  rcccpitjVt  fih j  oafcituri  fuc- 
ccdcrcnCjiW  ita  agnationis  fauorc ,  q<f 
confulcndo  tradic  Bald.conli. 4^7.^0. 
I.  &  plcriquc  dcfendcrc  conaci  funt 
Scd  contrariaopinio  rcccptior  cft, 
quod  fiha  cxcludatur  a  fororibus,  vc  cc 
itacur  Parif.coalil.zd.n.^x.volum.j. 
Cornc.conn.  191  .lib.  ^.Didac.Couar. 
d.parc.j.^.  J.nu.4.vcr.(}.hanc  quoquc 
communcm  dicic  ,  &  fcquitur  nouif- 
fimc  Fcrnand.Vafqui.de  fucccf  crcac 
1 8.n.  1 08 .  &  hoc  crebriori  (cn tcniia 
rcccptum  probat  Bcnucn.Strachad.lo 
co,num.4.  Quiailla  rcnunciatio  fun- 
plicitcr  f.i<5b,  ncdum  cenfciur  ficri  fa- 
uorc  mafculorum  ,  fed  ctiam  fororuui 
focminaru  ,  idcoquc  li  patcr  in tcftatus 
dcccdcrctjUon  ccnfcrccur  tamcn  hanc 
filiamabintcftato  tacitc  vocaifc.  hanc 
diciLCommuncm  opinionem  Do^.Pa 
riCd.conf.  ad.nu.  1 7.  Crot.d.I.ftipula- 
lio  hoc  modo,nu.  id.lf.dcvcrb.  oblig. 
Vafqui.d.§.i  S  nu.l  I J. 

Quininio  fi  filia  rcnuncians  habe. 
rctfracrc$&:  fororcs  tcn^porc  rcnun- 
ciationis,caq;  fimpliciccr,vcl  patri ,  & 
harrcdibus  rcnunciauit,  liccc  niufculi 
uiuo  patrc  dcccflcrint ,  tamc  filia  ab  a- 
lijs  fororibus  cxcludccur.  hanc  dicic  cf 
fc  communcm  opinioncm  Didac.Co- 
uar.d.c.quamuts,^  j.par.5 .nu.4.  vcrf. 
fcpumo,Fcrnand.  Vafqui.d.^.  iS.nu, 
ii^.qui  fubdic  caiu  Ycmliu}^^  drc 


Quiro  itcm,  numquidfilia  rcnun- 
ciins  cxcludacura  pctitione  Icgitimat 
ciufvc  fupplcmcnti  ?  Dixi  fupra  §  lcgi 
tiraa,q.5.Qua:ro  pra'ccrca,  nuquid  rc- 
nunciaiioiurata,obftct  tali  filif  rcnun 
clanii,  li  patcr  dcced.it ab  intcftaio? 
Rcfpond.Variatum  cft,  quibufdam  cxi 
ftimantibus  filiam  non  cxcludi  a  patrrs 
fuccesfionc,  quaU  tacite  cam  vocaffc  vi 
dcatur  ,  quodtcnctlmold.c.qiiamuis 
alijs  vero  contra  opinancibus  ,  quatn 
fcntcniiam  tcnct  Arctin.  1.  ciui  fupcr- 
ftitis,  tf.  dc  acquir.  hacrcd.vbi  fubdit 
primam  opinicncm  cffc  contramcn- 
tcm  Doiftorum  omnium  iuris  ciuihs  , 
&  ita  communitcr  tcncri  dicit  Alcxan. 
conlil.  149.  volum.  7.  &  inconlil.i^, 
nu.4.hb.  j.Parif.confil.  x  6.nuincr.  1 7» 
vol.^.hancquoquc  dicic  coinmuncm 
crtc  opinioncm  loan.  Crot.  d  J.  ftipi^- 
latioifto  modo,nu.;6.tf.dcvcrb.obIu 
Rotadccif.  Sso.in  Antiq.Communc 
&  tcncndam  dicit  Anton.  Gabricl.  d. 
concluf.i.nu.^o.in  fi  Fcrnand.  Vafq. 
tl.§.  I  S.nii.  1 1 9.  non  cnim  paccr  inuir 
taflc  ccnfctur  filiam  qua>n  in  viu  cx- 
prcsiiui  pcr paAum  iuratuin  cxclufam 
a  f         ~>nc  voluir.  ' 

.  u  iit,an  lalis  .filia  rcnunciani 
boiiii  patcinis  cxcantibus  mafcuUs,  Sc 
moriuo  patrcadcuniibus  h^rcdiiatciu 
paicrnam,poftca  unicx  eis  niortuo  fi- 
nc  fihjs,in  bonis  patcrnis,  non  obftaa 
tc  rcnunciatlone  iurata,posfic  fucccdc 
rc?Kcfp.qirod  fic.cft^;  rcctpta  opinio 
quam  tcnct  Alcx.  &:  DoSorcs  coiccr  1. 
I  $.v(,tcrcs,rf.dcacquir.poflcf  &  cocm 
eflcopinioncm  dicic  Robcrt.Marant, 
dilp.io.num.i<5.  fitita  iudicatumcflc 
in  confilio  Ncapolitauo  rcfcrc  Mat- 
chcfil.dc  A£fli<ftdccif.i  78.  nu.4.  Quia 
poftquam  adicacft  ,  noa  ampiius  tft 
hscrcditas ,  fcd  pr  uprium  fili  j  patrimo- 
nium,  &  rcnunciatio  iurata  fimplici- 
tcr  fa<Sa,  inttlligitur  rcbus  fic  ftanti- 
bus,vndcin  pra<^lica  crtUtcla;.dhibcn- 
^  cii^  uc  fiiia  rcuuncici  hxrcduati  par- 

ccrnz 
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tcrnar,m3tcmar,&  fratcrnar,  &  fic  om- 
nino  cxcludaTur.Scias  tn,c|uocl  licct  fi- 
liaftintc  rcnuciationc  iurata  non  pof 
fir  fucccdcrc ,  tn  non  proliibttur  doic 
pctctc  vcl  cius  fjpplcmrtu  ftantc  ctia 
vna  opijiionc  cot,  cj<f  a lcgitima  cxclu- 
datur.cuiuscontrariuprobamus  §.  Ic- 
l^it.cj  j.luncdicitcocm  opi.&  abcain 
iudicado&  confulcdo  ncn  cflcrcccdc 
Jum  rarir.conf.2  6.n.7o  &  fcq.  vol.j. 

QuAjlio  XI. 

S  rMM^B^l  ^> 
^iJP  ofitio  c  ejujTfiuis.babet  loiii  in  filioynu.  i . 
v^leat  pa6ium  fi  fiat  a  minore  i  yannis , 
numer.2, 

Quid  infii.a  in^ediente  monafler}uni,numf.  ^ . 
taie padum prxiudicet  renunciantis  filtfs, 
num.j^. 

pa6liim  leuocettn  ytatiuitate  filiorum,  n.  /. 
•  an  habeat  locum  in  ludxo,  nu.  6 . 

1  C  Tat  condufio  cx  pr^ didis,filia  cum 
^iuramcnto  rcnuncianicm  harrcdita- 
ti  paicrnar,cxcludi  ab  cius  fucccslionc. 
Quicro  numcjuid  ct  difpolitio  d.c.qua 
uis,habcatlocum  in  filio?  Rcfp  Qinc- 
<juid  nonnulh  dixerint:  m.igis  cois  cft 
cpinio,fi!iuquocjuc,  li  padu  iuraru  lit 
excludi  hanc  dicit  magis  cocm  Con.d. 
c.quauis,  j.par.$.  i  .n.l.id  cjuod  ^ctdit 
vt  ctiamfi  poftca  facultatcs  patris  au- 
geaniur,niniIominus  rcnucians  cxclu- 
datur  iratcnci  Bald.l.fi  c]n,  §  ilkui,  ff. 
dc  inofh.tclbm.  hanc  finam  dicit  ma- 
gis  cocm  clTcModcrn.  Parif  addit.ad 
"Alcxan conli.  180  vol  s.Couar.d  part. 
J.^.r  .aqua  non  cft  rcccdcndum. 

2  QM^arro  iicm,  numqiiid  tulc  pa<5lutn 
an  v.ilcit,fi  fiac  a  inrnorc  2  s«annis?Rc 
fpond.  q  lod  llc.  iia  icnct  Arctin.c  jn 
prxfv.n:isn.  1  o.cxt.dcprobat.&  hanc 
dtcit  connnuncm  cflc  opinioiicin  ibi 
Bcro.nu.t6X,pjrif  conli.26.num.i 
▼ol.  j.  Dida.Couar.d.$.  1  .n.  J  .vcram  & 
communom  dicit&  fccjuitur  FcrnaB. 
Vafcpii.d.jS:  i8.nu.S6.hcit  communis 
'doartiu^  quod  non  (blum  minor  2  5 . 


annis,  fcd  crlam  impubes  doli  capax  ^ 
conrra<5tum  lcgc  vctitum  facit  &  iurat 
oblip.nus  itclligitur  vr  pdifti  tcftatur. 
^  Scd  cjuid  in  filia  ingrcdicntcmona- 
flcrium,  numquid  luramcnto  talcpa- 
firmabittir  in  prj iudicium  mona 
ftcrij?Rcfp.qu6d  fic,  ctiamfi  tanrumfi 
lia  rcligioncm  profcifura  non  acccpe- 
rit,quanrum  cx  parris  bonis  &  cius  pa 
trimonio  iurcpcrcipcrcpotuiffct.ita  tc 
netBar.l.  fin.  C.dc  paft.cftqnc  magis 
communis  opinio.vt  tcftatur  Did.Co^ 
uar.d  c.c]uamuis,par.j.$.3.nu.j.  An 
autcm  fhtuto  hoc  induci  poslit,vt  mo 
nachi  a  fucccslionc  rcpcllantur,dixi  ?. 

4  Q^Jtroitc,nuquidcttalcpadumiu- 
ratum  prziudicct  rcnunciantis  filijs  & 
harrcdibu$,dixi  $.Icgitima,q.^. 

5  Qii^afro,numcjuid  illud  paftum  rc- 
uocctur  natiuitatc  filiorum?Rcfpon  J. 
qiiod  non.iratcnct  glof.d  c.  cjuamuis 
paftum  cjuam  communi  omntum  cort 
fcnfu  rcccptam  dicitCouar  d.c;ip  par. 
^.$.?.num.8.  &  hancclTccommuncin 
Doft.fcntcntiam  teftatur  Parif.confil. 
25.nu.6  i.vol  |. 

6  Scd  niimijuid  difpofitio  d.c.  quam- 
uis  ,  habct  locuin  iti  iudaro  ?  Rcfpond. 
•<j«6d  non.  hanc  dicitcHc  communcm 
opinioncm  Gulicl.  Jjcncd.  d.c.  Rainu- 
tius,  vcib.  duas  habcns  filias,  nu.zHp. 
qucm  rtfm  Did.  Cou.  d.c.  quamiiis, 
par.  j.^.^.num.i.licct  ipft  contrarium 
ftntiai  &contrariam  fcntcntiam  ma- 
gis  communcm  alfcrit  Fcrn.  V.ifq.l. 
qujndo,$.iIlud,n.57.C.  dcinof.  icfta. 

Qtfjeflio  XII. 

S    MM  .A. 
^n  renunciatio  per  metum  Ja&a  iiiramento 
firmctur.nM.i. 

^n  neceffar/a  ftt  abfulutio  a  ivramento,  nw- 
tnero  2. 

I         V^ro  itcm,numquid  rcnunciatio 
pcr  mctum  fada  a  filia  patri  , 
iuramento  firmctur?  Rcfpond.quod 
non  ,  ita  omHium  confcnfu  rcceptum 

clfc 
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dfe  tcftatur  Did.Cou.H.par.  j  .$.4.  na, 
i.&voIuiiBar.l.padu  q.i.C  dccolla. 

Scddubiutn  eil,vtrum  ctiam  hoc 
cafu  ncccrtaria  ht  ad  cffcdum  ^igciuii 
abfolutioa  iuramento  ?  Rcfp.  Diflcn- 
tientes  funt  fcntcntix,  Abb.c.cu  con- 
tingat.dc  iurciur.  cxiilimat  iuramcn- 
tum  incontraduinaalido  non  rcqui- 
rcrcabfolutioncm,&  hancopinioncm 
dicit  in  praxi  rcccptam  Didac.  Couar. 
d.c.quamuis,2.par.$.4.  nu.i,  &  iib.  i. 
variar.rcfoIut.cap.4.nu.7.&  Epit.  lib. 
4.dccrct  p.ir.:.cap.^.$.5.nu.2. 

Gontrariu  vero  tcnet  Bald.c.  2  .dc  iu 
rciur.  &  hanc  rcccptiore  ,  &  vcriorcm 
dicit  Did.Cou.d  c.^.in  fi.vcrf  his  crgo 
&  vtitutiorcm  fcquendam  iudico. 

QujLjlio  XI II. 

TlUaquAremnaauit  iuramento  an  propter 
enorrmfjimamlxftonem  resiituatur. 

OCcurrit  alia  qu^ftio  quotidiana  & 
difficilis ,  numquid  filia ,  vcl  fi.ius 
rcnuncians  mcdiantc  iuramcnto,ftan 
tccnormisfima  la:fionc,posfit  contra- 
ucnirc  laltcm  pctita  abfolutionc  a iura 
mcnto?Rcfpond.Variant  iutcrprctesj 
&  funt  dua:  prarcipuac  opinioncscon- 
trarix:Primaeft  affirmatiua ,  quod  fi 
filia  cnormitcr  Ixfa  fit  pcr  rcuuncia- 
tioncm,vt  plcrunq;  ficri  folci  ,proba- 
tacnormi  Ixfionc,  posfit  rcftitutionc 
inintcgrum,&  iuramenti  rclaxatio- 
ncm  pctcrc.  iiatcnet  Abba.  d.  c.  cum 
contingat,  &  dicit  hanc  elTc  commu- 
ncm,  idcin  Dcc.l.fin.C.  dcpa(5b.cjp.in 
prsfentia,nu.  j 6.cxt.dc probat.&  con 
ij|.45.cnnli.  i  So.n.y.confi.^So.Abb. 
conf.107.in  fccundo  dubio,vol.a.Fcl. 
d.c.in  pracfcntia  Communcm  quocjuc 
dicii  Socin.mn.conf  5  ^.conf.  i  ^.^.nu. 
10.&  2  5.vol.i.Vcram&  communem 
dicit  Rip.confi.ij.lib.^.Bald.c.  I  .vcrf. 
itcm  iuraiucnta,dc  iur.  padi.firm.Pa- 
rif.conf  ii.nu.Bo.lib.i.Dcc.l.  padum 
quod  dotali^C.de  CQUat.coaf.^).  coa 


fil  20 j.col.fin.hancmapis  coen^ dicit 
lafconf.i t^.col.y.vol.  j.Cur.  iun.coC 

5  j  .conf  14I  .Crot.l.ftipulatio  hoc  mo 
do,licct  ip(c  coirariu  tencat,flF.dc  vcrb. 
obll.Did.Cou.d.c.cjuamuis  padum,^, 
par.$.4.nu.j.&  Ant.Gab  lib.  j.  com. 
cond.dc  dot.&  doti';  promif  concl  i , 
nu.7.hancdicit  magis  cocm  eflc  Fcrn. 
Vafq.dc  fucccf  crea  ^.v;>.n.2o.&  nouif 
fimc  Andrc.GciI.hb. :  .obfcr.praft.ob 
fcr.  !47.vbidicitin  fummo  iudicio  Im 
perijRomani  tcftituiionc  in  intcgru 
concedi  ^bata  enormi  Ijefionc,  ct  linc 
abfolutionea  iuramcto,cum  talciura- 
mcn tu  fit  cotra  bonos  morcs  iuris  Ca« 
nonici.Contrariam  opi.quod  filia,  vcl 
alius  rcnuncianscum  iuramcnto  prar- 
tcxtu  cnormisfimz  la:fionis  non  (it  ab 
{olucndus  a  iuramcnto,ncc  conccdcn- 
da  in  intcgru  m  rcftitutio,tciict  Archi. 
d.c.quamuis,&  plcricjuc  alij  fcquutur 

6  hanc opi.coiter  tcncri  &  in  praxi  ad 
mittcndam  cflc  pp  pcriculum  animz 
dicit  Imol.  d.c.  cuin  contingat,  coem 
quoq;  dicit  Alcx.conf.-5  j.vol.5.  conf. 
59.  vol.  I .  confl.?  8.  magis  coem  dictc 
vol.^.Corne.conf.  7 1  .vol.  i  .conf  1 66, 
vol.  I  .loan.  Anto.Rub  conf  i  2.Parif, 
conf  I  ?.confi.96.vol.i.cx  quibuspa-  i 
tet  hanc  qu^ftioncm  eflfcvaldcdubia, 
faicor  tn  poftcriorcm  opinionem  ma- 
gis  conucnircfacrislitcris,&  confcicQ 
tix  minus  periculofam  cflc,  fccundutn 
quam  ctiam  in  grauislitna  caufa  pro. 
nunciatum  cflc  mcmini.  Prior  vcro 
acquitatc  quoq;  nititur  ^  &  bonis  ratio 
nibus,&  quiain  fummo  coniiftorio 
Itnpcratoris  rcccpta  cft,fcqucndam  iu 
dtco;  maximc  cjuando  larfio  cft  grauiP' 
finu,  &  admodum  cnormis,muTiocjuc 
maior  c^uam  vltra  dimidia,  forte  vltra 
tnplum  vcl  quadruplum,  quia  filtaac- 
ceptacxiguadote  renunciauit,cum  pa» 
tcr  cflct  valdc  diucs.ita  Roma:  trcQ|ucn 
tcr  in  prartorio  Rotar  iudicatum  tuiffc 
tcftatur  Caflad.dccif  1  .tit.dc  cm pt. 
commuacm  dicxt  Grdt«coorS8.voI.u 

QuacftiQ 
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Quj^nio  xnii. 

T^enrtnciatio  iwata  an  yjlcat,  fi filius  relfiHa 
pi  itts  lurauitinon  ol/iuratwa  fuccesftoncnit 

QVxro,  mimquid  valcac  rcnuncia- 
jcio  inrata/i  fillus  vcl  filiaprius  iu 
raflet,non  abiuraturam  fucccshoncm? 
Rcfp.quod  non,  fcd  primum  iiiram(in 
tii  tcnct.ita  tcnet  gl.c.  licct,  deiurciur. 
Iib.6.quamc6itcr  abomnibus  appro- 
batam  tcftaturZaf.d.l.ftipulatio^n.^o. 
Scdfjlfum  dicuncMod.  P.ir.  addit.  ad 
X>cc.I.padumjC.dc  collat.lit.  G. 

Qu^Jlw  XV. 

Sf^MMUftJ 
'PaHum  de  refemanda  fucceffione  -paUt.  n.  i . 

ideoq;  valet  paHumyquo  jiiiarenunciat  bo" 

nis  putcrnis  &  matcrnis,&  rejeruat  in  fuc 

•cejftonis  in  bonis  agnatorum,  nu.  2 . 
^An  priuutuspropter  dcli^um  bsreditate  pof 

ftt pacifci  de  refiruando  iure facce(Jsenis,ntt, 

^.declaraturnu,^. 
^nvaleat  pa3nm,fjHofiijitper  {latutwnex 

clufx  con^oiiotur  juccelfio.nu.  5 .  6. 
^Jn  non  obfiante  taii  paSo  pater  pofjit  tefta'- 

tijnwn.y. 

I  r^Ixi  paiflum  qu.Tndoc];ficri  dcfuc- 
•*-«^ccj AonCjquam  quis  fpcrat ,  vcl  cx 
tcftamcnto,vcl  ab  intcftato  rcfcruada: 
&  tunc  conclufio  cft^talc  padum  valo- 
rc.tc)c.$.fi.inftit.dclcgit.agnat.fucccf. 
&tcnct  Bar.l.fi.C  dcpad.cumquo  tra 
fcunt  coitcr  Dod.vt  tcftaturSoc.iun. 
l.ftipulatio  ifta_,n.9  (J.ff.  dc  vcrb.oblig. 
Ficliard.addit.ad  1.  Villal.lit.P.num.  i . 
Fcrn.Vafq.licct  ipfc  imnrobct  dc  fuc- 
•  cefcrcat.^.iS.nu.iS/.  idcoq;  valct  pa- 

^um  fi  fiiiarcnunciansbonispatcrnis 
&  matcrnis,&  omni  hxrcditati  in  ma- 
nuspatris,$c  rcfcruai  ius  fuccesfionis 
in  bonis  agnatorum  :  Namcj;  tuncpdt 

jfilia  fucccdcrc  agnatis  &  cognatis,cxcc 
ptis  parcnribus ,  quod  notandum  cft , 
c|iii.i  f<^pius  filij  vcl  fratrcs  folcnt  fcuda 

'libus  bonis  rcnunciarc  j  rcfcruata  fu&* 


ccsfionc  a^natoru,fi  contigcritqactn 
dcccdcrc  linc  hiredibus  mafculis,&  ta 
liapafta  valcnt.Scd  qro,quid  fi  aliquit 
5  priuarcturcxfuo  dcli(flo  fucccsfionc, 
vr  fi  filij  timcrcnt  nc  fortc  ingrati,  pro. 
ptcrcorum  ingratitudinccxharrcdarc- 
tur,  &  fcccrunt  paftu  cum  parcniibus 
vtcis  rcmittcrctur  ingratitudo,  &  fal-i 
lium  cffct  ius  fucccdcndi?  Rcfp.quod 
talcpaftu  valet,&  confcruatur  fucccC- 
fio.it.i  docct  Bar.d.l.fi.  &  fcquutur  ocs 
vttcftatur  Piaisibinu.45.&  nonha- 
bct  dubi«m  ab  intcftato,fed  difficultas 
cft  maior,  an  proccdat  tefto  codito,  in 
quopatcr  cxharrcdat  filiu,8cpoftcarc-» 
mjfit  ingratitudincm,  Dixi  fupra  $.tc- 
ftamcntu,<j.42.Intclligctn  ifta.qn  pa-» 

4  dum  fit  fupcr iBgratitiidincprartcrita, 
fcd  numquM  valcbitpadum  dc  confcr 
uanda  fucccsfionc,  non  obftantc  dcli- 
d:o,vcI  ingratitudinefutura?  Rc(pon. 
qudd  non.itatcnct  Bart.d.1.  fin.&cft 
communis  opinio  ,  vttcftatur  Socin» 
iun.d.l.  ftipulatioifta^num.ioj. &  ita 
magis  communiccr  tcncri  dicit  Fcrn. 
Vafq.dc  fucccf  crcat  i  S.n.ip  i.circa 
finc.  idcoquc  fi  patcr  pacifiratur ,  quod 
quocunquc  modo  filius  cum  larfcrit, 
non  imputabitei,  nccdcbitaportionc 
dcfraudabit,  iniitilccric  padum, 

5  Quxro  itcm,  quid  fi  ftantc  ftatuto, 
quod  cxtantibus  mafirulis  filiar  foemi- 
ncc  non  fucccdant  ,  patcr  fccit  paftum 
cum  filij,  vt  confcructur  filig  fucccsfio 
non  obftantc  ftatuto ,  numquid  valcat 
padum  ?  Rcfjiond.  articulus  hic  valde 
dubius  cft,fcddiftingue,autcnim  filij 
mafculi  pcr  ftatutum  vocati,con(cnfc- 
runt  lali  p.a<5lo,&  tuc  valct,  &  hoc  cafu 
tranfcunt  omncs  communitcr,vctcfta 
tur  Soc.iun.d  l.ftipulatio  ifta ,  nu.dp. 
Aiit  vcro  confcnfus  filiorum  dcfuit,& 
Bart.d.l.fifi.cxprelTc  tcnct  talc  padum 
vaJcrc,  &  filiam  vocari  cum  fratribus, 
&  hancfcntcntiamdiciccommunc  ibi 
Curt.nu.j|7.Pic.l.pa^tum  quod  dotaii 
nu.a<].,vbi  fubdit^nota  quia  ifta  faciQc 

tibi 


f 
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dbi  honorcm  magnum  in  aftupradi- 
CO&  d.l.fin.nu.47. 

Contrariu  vcrd,ralc  pa£ku  no  valcrc 
fine  mafculoru  conrcnfiutcnct  Bay.& 
pleriq;alijci.l.fin.&hanc  dicit  videri 
communcmdTc  opinionc  Socin.lun. 
d.l  IHpulatiOjnu.^d.Scd  prima  opinio 
c6munior&  vcrior  cft,vtfatctur  Pic. 
d.l.quoddotalij&  comuncdicit ,  licct 
cotrarium  probct  Fcrnand.Vafqui.  dc 
fucccT.  crcat.$.  i8.nu.i8^.  Ratio  cft, 
cjuiaintcr  libcros ,  padum  fadum  pcr 
patrcm  cum  ciSjConucrtitur  in  vltima 
voluntatcm,  &  habct  vim  fiiprcmiiu- 
dicij.itadicit  Bar.l.  taicpaftii.^.fin.ft. 
de  p4<i:t,qucm  commuimcr  DD  fcquik 
tur,vc  tcftatur  Pic.d.I.fin.nu.  47. 

6  Prjcdjdaproccdur.t,  quado  ftatuto 
filiacxdiiduurab  intcftato.Scd  quid  ii 
ftatiitumcKcludat  filiam  lam  cx  tcfta- 
mcto  quam  ab  intcftaio,  quod  ftatuiu 
dciurcvalct,  fccundum  magis  cocni 
DD.fcntcntiam  ,  vt  dixi  §.  ftatutum, 
q.  ?  Rtfp.quod  non  valctpafiu.  itatc 
nctlJart.d.l.fin.&  cumco  DD.  coitcr 
iianfcunt,vt  ccftatur  Picus  nu.48. 

7  Nota  quod  talcpa(5tum  non  adcd 
aftringit  tcftatorcm,quin  pofsitfaccrc 
tcftametia,  no  obftantcilla  rclcruatio- 
nc  fucccfsionis,quia  nunquadcbct  ar- 
ccri  in  vuiucrfam  tcftandi  facultas.  ita 
tcncntocs  d.l.fin.vt  tcftatur  pr^difli, 
Fcrnan.Vafq.d.$.i8.  nu.290.  Qd]in- 
tclli^c  jpccdcrc  maxime,  fi  rcfcruata  cf 
fct  lucccisio  omniii  bonorii.Sccus  fi  in 
aliquib.  partib.  tantuficrct,vt  fi  in  pa- 
&is  dotaLb.difponerct  maritus,vt  do. 
uatio  proptcr  nuptias  ad  agnatos  fuos 
rcdirct ,  vxor  fimilitcr  dc  dotc  ftatuo- 
rct.Namq;  tunc  non  potcft  in  contra- 
rium  tcftamctum  fieri,nifi  vtrifq;  par- 
tibus  rcccdcntibus  a  talibuspa^is. 

Qux(lio  XVr. 

p  SV  M  Moil\,iy  M. 

xAn^Hdta  famliafoffit  modHm&  fortnam 
imUiceremfHCcejUionibus» 


QVzro  vltcrius ,  numquid  priuati 
familia  ccrtas  ftbi  fiicccfsionis  le- 
gcscodcrcpofsit?  Rcfp.  Dubia  cftq-' 
ftio,in  quavarie  fcnfcrut  iutcrprctes: 
QMjda.n.volucrutvna  familia  dc  p  (c 
poik"  circa  fiicccfsiocs  lcgcs  codcrc  vd 
c6fiietudineinduccrc,cuiusopinionis 
poft  Hub.dc  Bob.autor  cft  loa.Andr. 
addit.ad  Spcculat.tit.de  inftr.  cdid.$. 
copcndioia*,  vcf  fcd  Numquid,&  cam 
plcriq;  cxclamant  &  folcnnizantfVtla* 
tc  oftcndit  Rodc.  Suar.  Rcpct.  1.  quo- 
niam  in  prior.amp.io.nu.  1 5.&  fcq. 

Cotraria  vcrd  partc  ali j  tutati  funt, 
nimirnm  cofuctudo  vnius  familia: 
non  pot  induccrc  modu  &  tormam  iii 
fucccsfionib.  ita  tcnet  Alcx.l.  fi  no  fpc 
dalijC.detcfta.&  hanc  coclufionecoi 
opinionc  rcccpia&  cuprobataaficrit, 
hanc  quoq;  vcram  &  cocm  dicit  Vafq, 
dc  fiiccefcrcat,^.  10.  nu.  157.  Valcnt. 
For ft cr.  ir ac.  fu c ccf  q . 5  •  dc  fucccl ibcr. , 
a  quaopiuionc  rcccdcdit  no  c,nifi  ciuf 
nydi  Icgcs  a  principc  fint  cofirmatae. 

Qu^Jiio  XV 11. 

liberidiHtrfasrum  nuptiaiu  fi  dtHerfasbabue' 
runt  matreSffingttli  /n  matnis  jW*  bontsfuccc 
duni.nu.  i  .patrt  veio  cdi  nq^ioliter .eod. 

Quid  fi  mater  habuerit  ex  diucrfismaritis  Itbe 
ros.n.  2.&  vbi  dijimguttur  inter  bona^. 
/^quidin  bonis  ab  auo  acceptis ,  &  qnidin 
bonis  a  jilio  prxdefunSo.nu.  5 . 

Quid  in  lucro  vxori  acqutftto  ex  forma  flatu- 
ti^nu.6. 

QuidficTt  cojenfit  liberorH  prmu  matrimonij, 
& primi  maritiiterauit  nuptias^n.-j .  et  feq^ 

T^epotes  an  habeant pr£Ctpua,qH£  materba 
betab  aut/ynu.p. 

^n  di^a  de  vxore  habcant  locum  econtra  in 
marito^nu.  i  o. 

HAbcs  cx  prxdidis,  libcros  vcl  dc- 
fccndcnccs  parcntibus  arqualitcr 
fucccdcrc  .  Quod  proccdic  quidcm  iu 
hbcris,qui  cx  codcm  matrimonio  ijf> 
^cmquc  nuptijs  procrcati  funt. 

Pp  Scd 
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SoHqci^  i,  j  .  .1  cvtcrhbcri  rfiticK* 
iii^ljm  nupti.>riim,  ponccmm  fj>  mari- 
uis  rrcs  hibmr  rxortrs ,  cx  primi  vMnm 
fihii.cx  focudi  du^s,c<  tcrria  qiiatuor. 
Nuq atd  p:*riter  voccnrif¥fic  arqualitir 
f  icccHcnirRcrp.Cjuod  hbcri  ctvnoco- 
d«mij;  pi:rc  nati,.Ti^ualirtr  oes  p.itriin 
capica  facccdut ,  &  hoc  indubitaru  cft. 
Sin  autem  diucrGs  matrcs  habuerunr, 
linguli  in  boni<  m.itris  fuar  fucccdut,& 
fiuc  fint  bona  dotaha,  fiue  donatio  pro 
pcer  nupti.is  a  mnrrtodata  ,  fiuc  para- 
phernalia.Scd  quid  (i  mulicr  cx  diucrfrs 
nwritis  plures  ^  diucrfos  habc.Tthbe- 
ros.Niiquid  parirer  vocibutur  tk  cqua 
litcr  fucccdcnt  matri  ?  Refp.  fj>  talcs  li- 
bcri  ibonis  rpfuis  matris  fC]uahtcr  ad- 
mfitutur.tcx.AtiTh.dchcrcd.ab  wcllaf. 
§.i\  cjuis  ifi[itnp,&  haedicit  cocm  Bcnr. 
1  haccdiftali,^.  ita  t  A,nu.io.C.  dcfcc, 
nupt.Q^prc)cedit  et  in  illis  qucr  proue 
ncrut  ex  donationib  fadis  .>b i  ytraneo, 
ctia  cotcplationc  virijhancdicit  coem 
opinioncRip  I.foBminar,  n  /.  8;.D(|p. 
c.Ecclcfix  .S.  Mariar,nu.  ?  dcconfht. 
Lucravcr6  nnptfali.1  &a{i.aoIa.  prouo- 
nictia  a  primo  viro  f/lij  i'Hus  matrimo 
nij  habcrc  dcbct  pci|Mirf.  ira  tcnet  Ang. 
§.harc  nos,Auth.dc  u6  clipcd.  fecundo 
nub.hac  dicij:cfl"ct'6cm  DD.  fentcnria 
Dec.c.ecc'cfi^-  S.Marif  .nu. 5  .dc  cbl\. 
^loan.  dc  Garro.I  i  C.dc  fccunH.nupt. 
mi.7  z.Rip.l.foB.ninar,  nu.5  2  In  lucris 
vcro  habicis  cx  fvcundo  matrimonio 
fiiif  primimr.tnmonij  vna  cum  lilijs  fc 
cundi  inatrinionij  coricurrunt.h.inc  dt 
cit  communcm  opinioncmloa.  Nico. 
d-I.  gcncrahter,  nu.  r  5. 

Scd  quid  in  illisbonis,  qunrhabct 
cx  fucccfsionc  ab  iiitcftato  filiorum 
primi  mariti.  Num-quid  illa  primi  ma» 
trimcnij  libcri  Iiibcbunt  prarcipua  ? 
Rcfpond.quod  lic,  tcx.I.  generalitcr, 
C.dc  fccund.nupt.hnnc  dicit  efTc  com- 
muncmopinionem  Grat.confi.^  ^.nu. 
2 o.vol. I  .lo.in.dcGarro.d. Auth.cx  tc- 
ftam.nuj.&  «f.Fran.Burfat.conii.ia* 


mi-i?.t>^N'Co.d,l. Gcncralitcr,  nu.<>'. 
Rjtio  cft  cjiiia  jr.atcr  i3.*u»ri  c^-Cc^ir'  ha- 
bcf c  ditta  bona  '^"«wd-  •  tr no 

<^uoadpropricu't',  ^tiic  iv  n-fhr^ 
natur.C>t  inttUtgc.-vt'  jiroccd  ir  dtr  no- 
do  fili-.u  irta  bcn  i  atq  iifiucrit  Cx  b^nis 
ficfinCti  pa*r:is.ira  tcrtct  ocs  pr^diCti, 
Vi-j.lib.  I  .vcr.miilier  adfccun.nu.  i&, 
vid.infr»  c|.  2  f . 

Q^ijrro.quid  ilucra  acc^titfito  vxori 
cx  fnrfiia  ftatutip  nriorte  inarirt.Nitm- 
cjuidlilijsprimi  matr  r  prccii- 

pi;ii?Refp6.C6troiicrsu  eit .  Scd  rccc-» 
ptior  cft  opinio  ,  (j>  fic.ita  tcnct  Bald. 
d  A'ith.cx  tcftarncro  haccffecocm 
opinionetclbtur  Rip.  d.l.  fa:minap,q. 
2  ?.nu.4<5.  loa.  Nicol.  d.  I  cr!Tcr.ihtct*^ 
Sodn  cof.  42.vt>!.4.Ioa.dcGarro.d  au 
th.  cx  tcflamcto ,      5.&  fctj.Gra.c6f! 

.vol.r.  Anto.Gibr.  com.cocluf  lib. 
j.dc  fccud.nupr.  cocluf  i .  nu.  r  5.  Fri. 
Burfat.conf  iz.  nu.6-  &  hoc  dicit vc- 
rius  &  c6is  Boer.decif. 1 8?.  n.  7.  Dcc. 
C6f  2i>o.&c6f  577.n.i  ?  N5^*filijsac 
tjuiric  propricias  cii  trafit  ad  fc<fa  vota. 

Scd  quarro,quid  fi  matcr  cii  c6fcnfu 
prioris  marrti  nuptins  fccnndjsc6rra- 
xerifNumquid  tunc  ctiam  prldii^a  a 
maiito  accjuifita  filijs  i(Hus  matrimo- 
nij  rcfcruentur  ?  Rcfji.cj»  non ,  fcd  pot 
libcrcdifponerc, &  adocsh^redcs  ab* 
intcftuTo  pcrtincnt  laprimi  q  fircundi 
ma!rimonij,ita  tcnct  gl.^^.dato, vcrb.fi- 
uevirj,  Anth.  deni^pr.  hanc  dicit  cffc 
cocni  opinioncm  Dcc.  d.c.  Ecclcfia  S. 
Mariaf  nu. ?  s.Corraf Mifocl.lib.j.c. i . 
mj.i  j.  Ant.G.ibr.lib.  J.dcfccund.nup. 
conclit.i.nu.7 p.Qiiocl  lutclligc, dumo 
do  nubat  poll  annwm  lujflus  .  Sccus  i\ 
iniraannu  c--tratu'-^\rtcftarori$  difpoil 
tiariullius  mn:7K*nti'  cf},ita  dicitcomu 
niterdtfVifilgui  C«>ti\:f  d.c.i.na.l  1. 

Idcm  dic  ,  li  iTlij  prioris  nKttriino- 
nii  confcrtfcrunt.  Namque  tUrte-didiis 
filiis  lucra-illa  non  funt  prJtciptia .  Ac- 
curf  d.^.t  verb.non  c^apwia^fut,  Auth. 
dcnon  clig.hancdtfit  co^nnnctn  DD, 

fcnten- 
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/cotcntiamViu.Ub.  i.  vcrb.mulicr  ad 
rccundas^nu.p.Corrar.d.c.  i  .nu.  i  4.& 
proccdit  planc,li  filij  ifti  liicro  poftco- 
tra(5bj  fccundas  nuptios  cxprefw:  rcnu 
/cia(fcnt,fccus  fi  rcnuciafleat  fucccsfio- 
ni  matrispoft  eius  mortc  gcncrahtcr. 
I^Iam^uc  tuncin  tali  rcnunciationclu- 
cra  jlla  a  primo  marito,non  coprchcn- 
duntur.iia  tcnft  Angc.conf.  jpd.&tp 
in  hococs  DD.conueniunt  diciiUocr. 
d.dcc!fi85.nu.24.&:  fubdit  iiaiiidica- 
tum.Maius  dubiu  cft,qn  filij  in  fccudi 
matrimonijcontraituc6(cn:iunt,c6is 
tncft  opinio  ,  laleconfcnfum  cxprcf- 
fum  vd  tac4iu  filijs  priiudicarc,  &  lu* 
cra  apatrccoru  acccpunon  cfTcprorci 
pua,kd  pcrmiflum  et  vxori  dc  ijspro  ii 
bitu  dirponcic  ^  dumodo  d,i&is  hbcris 
4cbitaporc>o  rcfcructur.hancjdicit  c6> 
muncm  opintoncm  Parif.  c0nf.i9.nu, 
jS.voI.i.iS»:  dctacitocofcnf.i,  dititnul 
la Ixpv  hal^crc  difncultatc Gra conf.8 
0,u.;  T.^L  fcq.yol.;.&  Uoc  DD.  appro- 
barc  diciil^ran.Svr.Iib.  10.  fJcd.  lcnt, 
c.^.inprji^  i-rjn.Ujrfi.conf  1  z.nu.^T. 

8  Q^ijcro^nunKjuul  fupradida  proce- 
dant  mortuis  filijs  primi  matrimonii, 
in  nepotibus,\  t  ijsprarcipiia  lintliicra 
abauoproucnivini.i?Rvfpon  cjUi>ii  fic, 
hanc dicit  cucin  DD  fciitcatiain  Viu. 
hb.i.verb  inulicr  ad  fccun.  nu.2. 

^  Prf  tcrca  qua:ro:  An  pra^didla  procc 
daut  iT}  vifo^f  VI  lucra  primi  matriino- 
nij  uxorepnmoricntc  rcfcrucniur ,  & 
prxcipua  lint  iftius  macrimonij  filijs  ? 
Rc/p.cjuod  fiCjita  tcnctOIdr.  conf.j  J. 
in  2  0.dcbia,hancdi£itcflcc6cm  loan. 
Nico,d4  y<-'U^raI  n;i.S.Parif.  conf  i  9. 
nu.77i^p).J.R>p.d.I.ianiin« ,  $.illud, 
nu.  I  .Rol.a  VaUc,conf.5P5.nu  8.V0I.  i. 
Cabr.Roma.d.concluf.  i.nu.  2.  Franc, 
Burfit.conC 1 2.n.  i.  Quod  proccditct 
inluciodoti^  cx  ftatuio  proucnicnte, 
\tadicii  ^o^mopinioncmlo.Nico.d.lj 
gencr.ilitcr,n.  j  S.Rip.d.I.  f^minf  jH.^^j^ 
Quinimolocum  habcnt  cciam  inij?, 
^uaecxvnius  filijcx  pnmo  matrimof 


nio  fucccslionc  hct.Nam  q;  ad  cartcros 
iftius  matrimonij  filios  pcrtincnt ,  hac 
dicit  cocm  lo.Nico.  d.  l  gnalitcr,nu.9. 

Qiixpo  XVI IL 

Liberi  naturJes  an  patr:  fuccedat  diflin^uitnr, 
anfuperfmquoquenaturulest  &  Ugitimt, 
nu.  I  ,dr  2. 

Qind  in  nepotibus  txfiUo  natwali/iu.  5 .  decU 

Yaturitemnu.^. 
^ttflatutu  valeatyquod  natwi^etfuccedant, 

v/f  0  ex  tcfio  natwa^es  capere  pofJim,nu.6, 
v4«  mjtrtJuccedant^nH./, 
nepotcs  auix,fiu.  8 . 

PRxdida  dc  Iibcroru  fuccesfionc  ha- 
bct  locu  in  filij^  Icgitiniis,  &  nacura 

1  libus.Scd  cj.d  in  filijs  naturalib.tm  Nii- 
^d  pairi  corG  fucccdcrc  piii?  Refp.Ex- 
peditu  cft  ,  naturalcsfilios  tantupatri 
abitcflatofucccdcft  n  poflc.  tcx.  auth. 
licctjC.dc  natural.hbtr.&  itatcnct  Sa-p 
lic.I.lMimanitatiSjVcif  vt  Iici  conuc 
niuni  DD.coiitr.vtartcTit  Fcro.  Va/q, 
dc  fucccf.crcji    jo.par.^.nu.ip^  .Qtf 

2  intclhgc,cxiftcntibus  hbcri«  alij^  lcgi-. 
timi"»  ^  naturalibus,vcl  cxiftcnic  Ie|£i-! 
tima  vxore.Sin  vcro  t|>cmorris,nccli- 
bcn  talcs,ncc  vxor  lct^itima  fupcr(it,ua 
turalcs  fucccdunr  patri  ab  intcftatoin 
diiabusuncijs,  &  fic  in  fexta  partc  to- 
tinshercditati.s.duiuodoin  marcr  ifto« 
ru  fili(>ru,tan^ concubina,&  indubita 
to  aflcctu  rcicnta  fucrit ,  i>i  habira'iciit 
fimul  in  domo  propria :  his  namq;  tri- 
bus  fupradidis  dchcientibiis ,  dato 
naturiilis  vcnis  fuilTct ,  non  pcr  hocad 
fucccdcndum  aU iMtcft.iro  adinitii  de-' 
bct.tcx.diauih.licet ,  tk  hoc^cedit  no 
tatu  dc  iurc  ciuili,fcd  ct  Canunico .  ica 
voluni  ocs  coucr  in  cip.Iator,  cjui  filij 
fint  Iccit.vt  tcftatur  Rs>dcr.Suarcz.1. 1 . 
tit  cicTodcMontc.u.ip.iS:  la.hancdi 
cjt  vocm  DUim  doi^trina*^  Cacciolup.L 
fi  cjuaiIhiftris,n.5.;.Parif.conf.  1  ^.nu, 
l^^9\*3^Jifi^(i'Co^.    .u.4.V:pL  i.  BciUM 

*   Pp*  i  Straclia 
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$ t  rach  a  a d  d  i .  ad  Go  m  ez  ,co  n  f.  i  <J 5. n .  y  i 

J  Itcm  intclligc.vt  proccdant  pr.rdt- 
da  no  tatum  in  Hlijs,  (cd  &  in  ncpoti- 
bus,vt  auo  non  fucccdant  in  duab.  vn- 
cijs^nifi  lcgitimis  filijs ,  &  vxorclcgiti- 
ma  non  cxiftctibus,  ctiafi  ncpotcs  fint 
lcgitimi  &naturalcs,  ita  tcnct  Bal.  d.l. 
fi.dc  natural.}iber.&  hanc  dicit  cflc  c6- 
muncm  opinioncm  laf  l.hf  rcditas.nu. 
8.C.tjuib.  vt  indig.  &  q>  harcopinio  cft 
acquior  &  humanior  dicirSalic.  I.  fi.C. 
dc  nat .liber.cjuem  rcfcrt  Suarcz  in  l.i . 
d.tit  dcTode.&ab  hacopinionc  iudi- 
cando  &  coufulcndo  non  cftc  rccedtn- 
dum  dicitloan.Bap.Caccialup.I.fi  cjua 
illuftrisiCad  Orfic.cjucrcfcrt  &  fcqui 
tur  Did.Couar.de  fponfa.par.  2.c.8.^. 
.i|.nu.io.&  harctencnda  quicquid  alij 
plcriquc  dixcrint. 

4  Itcm  fcias  cjuod  harc  coclufio  procc- 
ditin  natis  cx  libcro,&  hbcra  .  Se- 
ciis  vcro  cx  libcro  &  ancilia  ,  rctcnta 
in  domo  cadc,&  indubitato  affcdu,ga 
mancnt  fcrui  &  fucccderc  non  pnt,nili 
fint  manumisfi  ,quo  cafu  patrifucce- 
duntin  folidu  cu  alijs  lcgitimis  &  na- 
turalibus,&  in  hoc  diflvrt  a  naturali  cx 
libcro  &  libcrarvcl  ct  fi  cx  fcruo  &  hbc 
ra,cjuoniamancnt  fcrui  nifi  manumit- 
tantur,vcl  fi  cx  fcruo  &  fcrua  nafcatur, 
tcx.inftit.de  fcr.cog.&  tcnct  ita  Ange. 
$.fi.Auth.cjuib.mod.natu.&  cx  coi  pro 
bat  lofcph  Ludo.dccif.  i  8.  2^.&  fcq. 

3  Scd  qiiidftanieftatuto^cp  taicslibcri 
patri  fucccdant  ?  Rcfp  Controucrfum 
fuit,  fcdnec  hoccafu  naturalcs  fuccc^ 
cicrcpoftc,c6itcrreccptu  e,vt  icft.itur 
lu.Bap  I  ocs  populi,  ff.de  iuftit.  &iur. 
Viu.com.opi.lib.i.opin.ipS.Ema.Siia 
rcz  Rcccp.fent.Thcfau.vcrb.naturalcs, 
Jiu.  8.  Viu.  lib.  I  .vcrb.ftatutum  difpo- 
nens,opin.293.Burf  conf.pS.BU.i  f» 

5>    Porro  cx  tcftamentoan  capcrc  poP- 
iit  naturalis^dixi  fupra  §,  iftitutio,q.7, 
Nota  quoq; ,    natunlcs,  licet  non 
fucccdunt  ftantibus  lcgitimis.tn  alcndt 
faat  p  quofcuuq^h^rcdcs  paciis  fui^no 


(blum  filios  h2cred<r$,fcd  ctiam  pcr'ha> 
fcdcs  cxtrancos,vtdixi  d.cj.7.  ' 

7  Pr^dida  in  fuccesfioneparcntd  ma 
(culorulocu  hcnt .  Scd  quarro,nuquid 
matri  posfit  naturalis  filiu;  fucccdcrc 
abTtcftato?Rcfp.c^  filius  naturalis  vna 
cu  lcgirimis  ,  &  naturalibus  «qualitcr 
ad  mntcrnabona  vcnit.rcx.l.fi  qua  illu- 
ftris,C.ad  Orfic.&  ibi  tcnctglo.&  fc- 
quuntur  DD.  coitcr,  ut  tcftatur  Viu. 
Iib.  i  .verb.  filij  Baturalcs,Dida.Couar. 
lib.4.Dccrct.par.?.c.8.^.4.nu,i 5.  Fer 
n.in.Vafq.dc  fucccf  crcat.^.  10.^.494. 
Et  hoc  adco  vcru  cft,  vt  natur.ilcs  prar- 
tcriti  a  matrc  teftamctu  cius  impugna- 
rc  posfintjtta  tcnct  glo.d.  I.  fi  qua  illu- 
ftris  &  fcquiturSali.&  coitcrintcrprc- 
te$,vt  tcftatur  Forftcr.  traft.  fucccC  dc 
natur.  fucccf  cocl.  2.quauisdiucrfiim 
fir  ipatrcnaturali,vt  dixi  ^.teftm.q.jtf. 

8  Scd  quid  in  bonis  aui^  matcrn^  vcl 
altcrius  afccndcntis:  Niiquid  admittcc 
filius  naturalis  ?  Rcfp.  t^  fic,tcx.l.Mo- 
dcftinus,C.undc  cogna.&  tcnct  Ang. 
^.nouisfime.adOrfic.&  c  coisopinio^ 
vt  tcftatur  Maihclil.trac.fucce.  ab  intc 
fta.que  rcfcrt  Vafq.d.^.  i  o.  nu.  4^4* 

QujfllO  XIX. 

Filij  nainrales  le^itimati  perfuhfeqttcs  matn- 
moniTt  fnccedmt parentibus tPi,  i.&fit  patii 
Jitns  l?creSj^.i.&  riipunt  tejlamenttt^n.  j.rf 
procedunt  ifla/me  plijfiue  nati  ex  eadem  ma 
trcfiue  exaliayntt.^.item  etiamft  matrimo  - 
nium  fuit  intermediMm,n.^  .item  non  tantu 
m  difpofttione  legalitfed  euaflatutariay  n,6» 
item  conjuetudtnaria,& in  feudo.  n.  7. 

Sed  quidin  maiaratUtfiante  cofuetudme,quod 
primo^enitus  fticced.7tynu.B» 

t/tn  legitimati  per  refcriptttmprindpis  fucce- 
Aantydifi'mgtdtur,nH.9.& feq.  &  quidfian 
te  siatuto,qttodexrantibus  mafculis  fami-' 
me  nonfuccedantinume.  1 2  .declarantur prM 
dida^nu.  r ; . 

Si  diRii  fuit,abfqi  pr^iuditio  ■pentetium  ab  ni. 
tefitUOfan  fmctdant  legittmaii/iu,  14. 
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jtn  legitimatMS  per  Hfaiptwn  m  feudisfucce^ 

I^imatiper  oblationem  Curidqualiter  fuc 
cedant.nu*  1 6. 

IVxta  prjtdida  quiro .  Quid  fi  natu- 
ralcs  tucrint  Ifgitimati.Num^uid  |>a 
tri  ab  intcftato  fuccedjnc?Rcfpon.Di- 
ftingucndi  funt  trcs  cafus:Primus  cft, 
<jn  naturalcs  funt  Icgitimati pcr  fubfc^ 
qucns  matrimoniu,&  talcs  hlijlcgiti- 
inati  funt  quoadoia  pcrindc,ac  liab 
iniiio  cx  lcgitimo  mairimonio  coccpti 
forent.ita  tcnct  gl.d.c.tanta ,  &  ca  oes 
/[cquuntur^Yt  tcftaiiir  Couar.d.  §.2.n. 
Jli.atqjparentib.vna  cu  fibjs  lcgiiimis 
&  naturolibus  fucccdut,tcxt.$.  li  vcrd, 
Auth.c^uib.mod.natur.cft.fui,Iiocpro 
^ndubitaioallcrir  h.ir.ik  poftcuplcrir 
«jucocijl.cx  faCtOjdc  vulg.  &  pup.Bar, 
l.cum  tjui.sC.dcnatur.  Iibe.  Tiraq.l  fi 
vnt]uam,vcrb.donationc,  nu.  x^js.Et 
hoc  adco  vcrum  cft,vtnaiuralis  lcgitii- 
mvitus  fuus  ctiam  patn  fiat  hf  rcs,vt  di 
xi.i.$.fuitas ,  iccm  txcKidit  fubftiiutu, 
Vt  dixij.  fidcicomnjillum  q.  jS.Qui- 
nimo  lalcs  filij  L'gitim.iti  ciiam  poft  tc 
ftamcntum,rumpunt  patns  teftamcn- 
tum  ad  fimilitudinc  filijprxtcriti.  haC 
dicitcocm  opinioncm  Dcc.I.pofthu* 
mOjC.dc  bono.poUcontra  tab.  Parif. 
conf.7.niu2.voI.z.Gabr,dc  lcgii.  ton 
clua. nu. 40.Alcx.Iiubri. C  dc Jibcr.& 
pofth.Zucchard.d.l.pofthumo,  nu.»/. 
Etpr*cdida  proccdiit  indiftindc, fi-» 
ucfihjportca  nafcaiur  cxcadc  matre, 
cxqua  lcgitimaii,fiucalia.ita  tcnctFul- 
|o.conf.  1 fcquururfcrc ocs,vt  te- 
4iaturTiraq.d.vcrb.donationc,n.x7(J» 
I  -.Itcm  procedit  hoc,  ctiamfi  matrimo- 
nium  ht  intcr  mcdium  ,  hanc  dicit  elfe 
comuncm  opinionem  Anto.dc  Rofcll., 
trad.dc  lcgit.Iib.  r  .c.dc  caufa  matcria- 
Ii,nu.44.Lud.de$ard.dcnatur.libcr.c, 
<le  legit.per  vcriun  matr.num.5*Pctr.a 
Ducn.de  Reg.du.i  o.Dida.Couar.d.c^ 
B<$.2.n.i5,AQt.Gab£.dclcgit.c6cltI« 


6  Itcm  proccdit  non  tantutn  in  di{po«' 
fitionc  Icgali,  fcd  etiam  ftantc  ftatuto, 
quod  ftantibus  mafculis  ff min^  noa 
(uccedant.Nam  filius  lcgitimatus  foe- 
minas  quoquc cxcludit.ita  tcnct,&  dt» 
citcocm  DD.opinioncm  &indubitaii 
tcr  vcram  c{fc,Abb.c.  tata.qui  filij  fint 
lcgitimi.idem  firmat  Anto.dcButr.  & 
Imo.c.innotuitjCxt.dc  elcc.Crot.  I.gal 
lu$,$.&quidfi  tantum,nu.l69.Com- 
muncm  dicit  Burfa.conf.98.n.io.Yol. 
I  ,&  quod  Paul.dcCaftr.  I.fi.C.de  hi« 
qui  vcni.xta.contrarium  alTcrat  cotra 
omnium  opinioncm  dicit  Tiraq. l.fi 
vnquara,vcrb.iufccpcrit,nu.p8. 

7  Idcro  dic  in  confuctudinaria  di^pofi- 
tione,vrpuia  frudali :  Namquc  talis  fi- 
lius  naturalis  pcr  fubfcqucs  matrimo- 
nium  fucccdit,ita  tcnct laco.  dc  Bclut; 
$.naturales,titifi  de  fcud.dcfund.fuo. 
contr.intcr  dom.  &  agnat.  eftquc  hcc 
communis  opinio,vt tcftaturNico.de  q 
Vbal.tra^.fucccf  ab  intcfta.par.  i .  nu^ 
6S-&  fcq.  camquc  acquiorcnT  fatctuf 
Parif  conf.i_j.nu.^j.vol.2.Crib.coni 
clii.dclcgit.concli I  j.IafJ.cum  autcni| 
nu.  i  o.C.dc  infti.&  fubftit  Soc.confii 
j.nu.i  i.voI.j.Pct.aDucn.  Rcg.traft. 
Rcg.j  jo.nu.6.Communem  dicitBal, 
confi.  1 2  9.V0I.5  .Abb.d.c.tanta,Anto. 
Cabr.Iib.fi.com.concl.tit.delcgit.con 
cI.i.nu.2X.AIcx.l.cxfafto.$.fiquis  ro-- 
gatus,nu.i8  ad  Trcb.Dcc.  conf.  15  J.oi 
Couar.d.par.i.c.  &.$.2.nu.  17.  &  jo,' 
Burf.conf.  I  o.nu.  2.V0I.1. 

Q^iod  proccditetiamfididum  fitiig 
inucftitura,pro  fc  &  filijs  fuis  lcgitim^ 
Aati.s,vcl  dcfccndcntibus ,  hzc  cft  c6  ii 
&  xquior  condufio,vt  tcftatur  NicoL| 
deVbal.d.Ioco.nu.66.  &  fubditabes 
arquiiatc  non  cflc  rcccdcndum.Com«* 
muncm  dicitX!^ur.tra6t.  fcud.  j  .par.<}^ 
I7.n. I  i.Pct.aDucn  d.Rcg.j5o.  1164 
ide  attcftatur  Dida.Coua. d  $.2  .n.  3  o. 
&fubditcain  probabiliorcm  eifc  loa. 
Sncidcvvcin.de  fucccab  intcfta.par.c^ 
de  fucccUcgit.nu.  1 1 . 

Pp   5  Hiac 


1^2  MicIiacfrsCrafsrSenremiar-iim 


.  •:  fjHinc  ctiam  ftintc  eonructii<iinc ,  «^. 
cjuodprimogrnitus  fucccdit  in  maio- 
tMu  .  Q^ixftionia  cft:An  primogcni- 
t us  Icg i  1 1  nu t u  s  p r xf cratiK  fec u  n do  gc 
nito.g,  lcgjtimcnatus  fuit ,  &:  fiintqui 
jCxi(limanc,quod  fccundo  gcniius,  qui 
icgitimc  nattn  cil.ci  prarfcratur.ltatc- 
jjct  Pau.dcCaft.1  Pomponius,$.  cjuar- 
iimm,ft.ikacq  pofiL&ibihanc  dicitcf 
iecoem  opinioncm.  Cotrarium  ucrd, 
^uodlc^tiinatus  prncfcratur ,  tcnct& 
dicii  cHc  cocm  opinione  lo.And.Rcg. 
iinc  culpa,dcrcgiur.6.Boer.dcci  1^9. 
Alcia.dc  vcrb.lig  lib.  ;.Axiom.7.  G6. 
muncm  dicicjquoq;Mait.dcAflFi  jc.r, 
$.naiuraiis,n  dcfcuAfucr.contr.  intcr 
dom.&  agna.Coua.CLS.^.i.Pari.  conf. 
I  ?  .nu.  ^  ^ .iib.  2 .hanc  rcccpriorc,  &  vo- 

riorc  Vafcj.defuc.progrcf^*^* 
Burfa.cooii.  i>.n  t^.6c  quauis  qo  val 
dc  dubia,  tn  in  hanc  partcm  iiichno. 

Sccundus  caCus  cfi,  qn  naturalcs  fi- 
lij  lcgitimanturpcr  rcfcriptum  princi- 
pts,&  tunc  quidcn)  finuih  cxttnthbc 
ri  naiur^cs  tk  Ugitimi,  natilralis  lcgi- 
timacus  fimphcitcr  ab  intcftato  patri 
rucccdii,«tiamti  no  cicatis  agnatis,  vcl 
cognatis  fiicrit  lcgitimacus  ,  ita  tcnct 
Bar.l.Gallus,$.&:  quid  fi  tantum,ff.dc 
bbc.&  podh.hanc  dicit  cflc  cocm  opi- 
Bioncm  Dcc.confi.5  5.  &Bart.c6iter 
rcccptum  dicit  Couar.d.c.S.^.p.  nu. 7. 
o  Scd  an  vda  cum  filijs  naturahbus  & 
k^gitimis  lalcs  lcgicimaci  voccntur ,  & 
fucccdant^rcsadmodum  difiicilis  cft. 
Sed  diftingucndi  funt  duo  cafus .  Pri- 
znusc{l,qn  natiiralcs  &  lcgitimi  ni- 
fcuntur  polt  Icgitimationcm,rcfcripto 
principis,vclalierius  poteiUtcm  habe 
tis  fj(5tam,&  tunc  diucrfar  funt  intcr* 
pretum  lcnientiae .  Quidam  cxiflimat^ 
Aoc  cafu  reiiocari  legititnationcm ,  ita 
iroluit  originalitcr  Dy.l.cx  fa&o,  flF.de 
Yulg.&  plcrique  ahj  fcquutur.Sed  con 
trarium,qiiod  imo  lcgiiimati  fuccedac 
cum  filijs  lcgii imis  poilca  natis,voluit 
Ramu.  &  poii  caml^artQ,  dA,u^ 


-6^,nu;^.&  hanc  bpinioiicm  cfTccorti 
muncm  &  vcriorcm  in  pun^6furik  & 
in  pradkfi.dicit  i^.iksi  Dcc.  c6f.  2  j  8. 
Zaf.nu.?  ?.RoIan.a  Vallu  confi.it^  hm. 
I  2.V0I.1  Soc.Iun.conn. I  42. n.  jo.vol, 
X  .Pc:r  Diicn.Rcg.j5o.Amp.i?.Hicf. 
Veriusd.l.cxi^^to,mi.i75.Paiif  com. 
7.nu.tvor3.&  hitmaniorcin  hancpar 
tem  nuncupat  Aoto  Koftl.in  trait.le- 
gitima.q.vltim  Ub.2.  hanc  quoq;  cofn 
muncm  dicit,licet  in  contrariam  incli- 
net,Tiraq.l.fi  vnquum,  dcicuocand. 
donat.iKrD.donationclargitu$,n.  281. 
Aiidr.Gcil  obfcr.t  4}.nu.4.lib.  2. 

1 1  SccunduscaruscA,quandoeNtancli 
bcri  naturalcs&  lcgitimi  reinporclegi 
t»maiionis,&  tunc,fi  fada  cft  in  lcgiti* 
matione  illoru m  mentto ,  cum  claufu- 
la  non  obftantc  lcge,valci  Icgitimatio^ 
&  talcs  filij  lcgiiimati  vna  cum  c^tcris 
in  fucccsfionclocum  l>abchc.  ita  tcnet 
Bar.  J.$.&  quid  fi  tantum  ,  &  ibi  dicit 
hac  cflccocm  opinioncm  laf.  vcrf.pro 
limitationc,nu. 96. Ant  Gabr.hb.  6.dc 
lcgit.conc!.6.nu.6.Valcnt.For/lcr.dc 
fucccf.ab  inteft.dclcgit.pcr  rcflri.prin 
cip.6.cftcdu,in  fi.vbidicii  Bart.coitcr 
rcccptum  cflc,  And.Gcil.d.obfcr.  n.7. 
Rip.i.li  vnquam,q.i5.dercuo.  donat* 
Burf  conf1.76.nu.?  j.uol.  I .  Cftcrum 
fi  Irgitimoru,  &  naturalium  fa^a  Qofi 
tii  metio,  tunc  lcgitimatio  non  uatct, 
ncc  fitprariudicium  lcgitimis  liberis^ 
hanc  dtcitcommunemlaf.d  §.  &  quid 
fi  tantum,Anto.Gabr.d.tit.concl.7.in 
prin.Gribal.iiiconclu.de  legic.  concl. 
4.Parif.conf.  i.nu.27.vol.i, 

12  Scd  qu^ro,  nunquidhocethabeat 
locum  ftanteftatuto,  quod  exiftcntib. 
mafculis  f^minz  non  fucccdant,vt  lc- 
gitimatuspcr  principem  fj^mina  exdo 
datur?Refp.Ardaa  qo  eft,in  qua  mirifi 
cc  variaruntintcrprctcs.NAmq;  cxtfti 
manc  multi ,  cj^  hoc  cafu  quoq;  lcgiti- 
maticxcludancfi^minaS)itatcnet  Bal.U 
(i.verf.fuicqu3;ficum,C.  dcfideic.  hlc 
^icicmagif  cofflunan  opimone  Curt« 

coofi* 


rr  Llben§.Succesfio  ab  lotefl:.  ^yg^ 


confS.f  5^.&ira  iudicacum  refcrt  laf. 
l.cum  acutisilmi^C.dc  fidcicCommu- 
ccm  dicit  Vafcj.dc  rucprogrcf.^.  2.  n« 
78. cx  magi«commun»  Mandof.ad  Ro 
ma  confi.i  94.vcrb,diftinicnxcs,Fraii. 
Burf.conf  ^S-nu.  1 2.V0I.1. 

Contrariam  opinioncm^quod  imo 
Aantc  dido  flatuto  Icgitimati  non  ex- 
clud  :nc  F(f minas.tcnct  Ant.dc  Butr.c, 
vcncrabdciqui  filij  fnit]cgit.&:  Iiancdi 
cit  cflc  cocin  Cur.Scn.conf.i  6.nu.i  j. 
Dcc.con(l.i.75.Cro;.l.GaUuSj$  &  q.d 
fi  tantum,nu.85.rf.dchb.  &  poftii.ma 
giscoem  di<itDcc.conf.5  2.nu.j.c6f. 
^7d.nu.8.&partcm  affirmariuamclTc 
falfam^ncgatiuam  aut  vcram^&  cocm, 
&  (juod  tali  cafu  Icgitimatus  fucccdat 
cum  filia  £C)ualttcr,  ncc  habcat  prjcro- 
gatiUaui.ullcrit  cutfin&i  vcram  Modcr. 
Pahf.aJdii.adAtcx.  confi  ».  num.  10« 
Vol.  i.Aibcr.Bra.q.4}Mir.u.  Dida.Coi 
uar.d.c.8.$.S  nu.  cjuod  plurcsac 
frcqucntiorcs  qui  vt  numcro  vincunt, 
iia  &:  rationcjianc  partcm  amplcdun- 
tur,litetur  Tyraq.dc  vcrb.fufccpcrit  It 
bcros^nu.pS.hanc  cjuoc^^  magis cocm 
atc);  xc^uitati  &:  iuri  naturali  confcnta- 
ncam,&in  Cinicralmpcnali  rtccpti 
dicit  And.Gc»l.obfcr.l:b.  i.obflr.  149. 
UU.5.&:  ha:c  tcncndaeft,GribaId.con- 

cluf.dclegii.concIu.S.Bologn.addi.ad 
co  n  f.  A  ri^a,  co  n  f.  2  7. 

If,  Prxciifbio;clftgc,vt  proccdant  in 
vcra,&  plcna^cgium^tiouc,  fccusin  di 
fpc»fationc,qii  lcgitimat  naturalis  no 
vniucif»liici\,  /cd  particnlaritcr,puta 
cj>  iion  fucccdat  nifi  in  tcrta  partc,cx- 
tatibus  Icgiti^uis  &  naiuralibus,  prout 
patri  vidcDitur.Namquctalis  fihusab' 
l&tcfi^oDon  fucccdix,  hac  dicit  cOcm 
opinioncm  I^arif.cof  7.^.5  6r  j.vdi.^^ 

14  Scd  quid  fi  in  lcgitimationcfuit.di.- 
dum,c]uod  posfjt  fucccdcrecx  tcilo  & 
ab  intc|t^U5,dcindcadijciatur:  abfc^uq 
praeiudicio  vcnicntiCi  ab^ntcftato ,  vd 
abfcji  prariudicioillorum,  qui  ab  intc- 
f^s^to iucccdcrcppffutit .  Num<}uicl  :thi 


inteftato  fucccdcrcpotcrit,  vnacua- 
lijs  filijs  Icgiiimis  &  naturalib*-'  Rcfp. 
Variatu  fuit,  cjuibufda  cxiftimantibu» 
admitti  Icgitiniato^  vna  cu  lcgitiinis  & 
naturalibus,itatfi,  vt  cis  no  aufcratuf 
fucccfsio  antelcgitimationc  dclata.  iu 
voluitAlcx.c6r.f88.vol.  5.  Scd  ci*  opi 
nio  comuniter  rcprobatur, vt  tcftatur 
Couar.d.c.S.^.io.nu. r.Alij  ccnfucrut 
lcgitimatucu  claufulafinc  prxuidicio 
vcnicntiuabintcftato,no  poffcfucco 
dcrcab  intcftato.  Scd  ca  tantucapcrc^ 
qujin  tcftamcto  ci  rclinquutur.  itavo 
luic  Paul.dc  Caftr.l.  gailus,$,quid  fi  ta?  i 
tum,fF.cic  Iib.&  pofth.hac  dicit  cflcca 
munc  opihionc  Dcc.  conf.^^S.nu  4* 
ct  conf59^.Parif.conf  14.nu.44.voL 
i.Ruin.conf  72.  nu.15.  vol.^.  Gozadv 
conf.2</.nu  17.  Cocm  quoq;  dicitlo. 
pilcc.dc  artc  tcftan.dc  hbc.inftit.caut* 
i8.numc.2.Anton.Gabr.com.cocUibi 

6.  dc  lcgitimationc,  conclufvlt.nu.j^ 
Qd^quidc  fccunduocs  dcplanopro-» 
ccdir,vt  cxcludatura  filijs  lcgitimisfic 
naturalibus,vt  tcftaturFcrn.  Vafqj  dt 
fuc  procrcf^. 2 .  nu. 91.  Scd  an  ab  agn« 
tjs  tranlucrfalib .  cxcl  udat  u  r,c6trouer« 
fia  cft,cjuibufda  cxjftimantibus,  filiura: 
lccitimatum  cxcludia  tranfucrfalibtif 
vlq;ad  quartii  gradiirc^tcros  vcrolifcii. 
ipfjm  filiu  cxcludcrciia  tcnct  Arct.d. 
$.&quidfitantu,nu  2  6.&  hanc  dicit 
ciTc  cocm  opinionc  Dcc.d.confil.  j  ^g^ 
&  conhI._j9j.Parif.d.  confi.i4.Socin. 
confiL  <?  5 .  U0I.4.  con  «i .  i  u  .vcrf  picrcay 
yoL i.MandcI.confi.^.nu.i  Socin.U.|^ 
Sf.  quid  fi  rantu,nu.2i.quos  rcfcrt  Di- 
dac.Cotiar.Iib.^.dccrctal.  p*r.2.c.G.$. 
lo.nu.  1 . &  magis  coinmuncm  dicit So 
ciuJun.confi.uo.nu.  2 1 . vol.  j.  Ruin»: 
conf.7  2.coUi.vol.  *.Io.DiIed.d.cauc.' 
iS.nu.i.Gabricl.Rom.d.con.clvlt.  nu. 

7,  hai)c  fccopiiercm  ik  \  cnorc  nuncu- 
pat  Vafq.J  -'.nu.91.  Alijs  rcto  con-- 
traopinaimbu^ ,  nimirum  lisgitimattt 
cu  pdiita  claufula,j)on  cxclutii  a  tranil 
ucrfahbus,iu  tradit  AuchAof.i^^  vbi 

4  dicit 
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dicit  hanc  opinionem  cffc  vcriorc ,  ea 
dicitmagis  cocm,  &  xquiorcm  Hicr. 
Grat.conf.fi^.coUim  pcnul.  vol.i  licct 
poftca  dubitct,  rcfcrtCoua.  d.^.TO.n. 
i.magiscocm  dicitCallia.d.  §.  &  qiiid 
fi  tantum,nu.8u.&  vti  magis  cocm  (c- 
quiturGabr  Roma.d.conclu.  vlt.n.7. 
Intclligc  tn  hanc  concIufionejVt  procc 
dat^niii  in  di&a claufuladiccrctur^fine 
prariudicio  vcnicntium  ab  intcflato  vf 
oucad  quartum  gradum^hancdicitcf- 
iccommuncm  opinioncmSoc.  d. 
qnid  li  tantum^nu.i  l. 
jy   Qaxroitcm  iuxta  prardidia.An  legi 
timatus  pcr  rcfcriptu ,  in  fcudis  fucce- 
dat?  Rclp.cj»  no  tcx.d.c.  t  .^.naturales, 
&  ocs  comunitcr  (cntiunt  vt  teflatur 
Cdrt.Iun.confi.  1  ?d.  nu.  i.  Forllcr  dc 
fuccf.ab  itcft.;;.  cffcd.Icgit.  pcr  rcfcrip. 
Rubc.d.^  &quidri  tatu,nu.t6o.DidaJ 
Couar.d.part.!.$.2.nu.27.  &  $.8.nu. 
^•E  na.  Soarcz  rcccp.fcnt.tiicfau.verb, 
lcgi(imatus,nu.iu  Qd^quidc  ypcedit, 
quado  fjaipiicitcr  fada  cti  legitimatio. 
Scdquid  fi  cxprefscad  fcuda  fit  legiti- 
matus  ?  Nuquid  admittctur  ?  Rclp. 
talis  Icgirnnatus  potcft  fucccderc.  ita 
tenct  glof  d.$.naturalis,eft^;  cois  opt 
niOjVt  tcftaturRuin.  conh  j5  nu.i  8. 
Lb.i.Coiorcm  attcftaturNcuiza.  cof. 
Sp.nuti  1. Curc.Iun  cof.i  57.^^.5.  & 
a^.rcccptiorcm  nancupat  Barthol.  So 
cin.c6fj.coI. ?  Iib.  j . Bocr.  decif.i  2 
nu.6.  Fran.  Burf  magiscoem  probat 
con(i.8s.nu.i  9.V0I.  i  Mandof.adRo- 
nia.conf.2  i  s.vcrb  validu^nu.^.  magts 
c6cm,f quiorCj  &  benigniore  dicit  Fcr 
jjand.Vaf^.dcfucccf  progrcf  $.2.nu. 
52.CIar.$.fcudum,q.  82.  &  <j»ialisle* 
gttimatus  admittatur  ad  fcudum  ho- 
norificum  dicit  magis  comunem  eiTc 
opmioncm  Silaa.conii. j.nu.^c?  Curt. 
iradtdcfcud.^.par.q.  i^.Parif.cof.i  j. 
su.  44.V0I.2.  cum  p^urib.  rclatis  pcr 
Burfconf.S  ^.nu.  1 7.  hanc  dicit  comu 
ncm  &indubitata  conclufiODcm  For- 
ficr.d.^.cSe^u« 


Itcm  habet  locu  hec  conclufio ,  non 
tantu  in  Icgitimatoab  Imperaiore ,  fed 
ctia  ab  alio  habetc  potcftatc  (pecialcm 
ad  fcuda  Ic^itimandi,&  harccft  coiso- 
pinio,vt  teftatur  Alcx.cofi.i.vol.  t.ibi 
Modcr.Parif.c6fi.  i  j  y.vol.  i  .Curt.iu. 
cof.  195.nu.10  &  1 58.Burf.cu  rclatis 
confi.  t  o.nu  2.idq;adc6  veru  cft,vt 
cedat  ct  nu  citatis  agnatis,vcl  domiivo 
feudi  in  lc^itimatione,qnipriuilegio 
ponif  claurula  n6  obftantc  capitulo  na 
turales,ita  cx  coi  rcfcrut  Modcr.PariC 
confuct.Parif  ^.H.glof  i.nu.j8.&  fcq» 
ue  refcrt  Burfat.d.conf.  10. nu.  ?.For 
cr.d.cff.p.vcrf  potcft  ieitur  Priccps. 
Tcrtius  cafus  eft,quado  lcgitimatus 
cft  pcr  oblarioncCurix,  &  talis  lcgiti- 
matus  oblatus  apatre,eius  confcnfu 
Principis  curiar,ht  Icgitimus  ipfi  offc- 
rcnti,etfi  Iegitimos&  naturalcs  filios 
habcat,vcl  et  li  ipfc  mortuo  patrc  fcof 
fcrat,n6  cxtantib.  Icgitimis  &  naturali 
bus,n6  autc  agnatis  vd  cognatis  abfqj 
coru  confenfu.tCK.Auth.quib.mod.na 
turalescftic.fui,v?.filiu,  &<juodita  di- 
ftinguunt  omncs  intcr  lcgirimationc 
hanc,&  quar  Principis  fit  rcfcripto  tc- 
ftatur  Dida.d.cap.S.^  i o.nu.2.Scd  h^C 
lcgitimatio  ab  vfu  reccfsit,  vt  teftatur 
Ang.conf.i7.Ai)ton.  dc  Rofcl.  defuc* 
abinteft.Dida.d.cap.2.$.7.nu.4. 

Quixflio  XX, 

Spurius  an  fuaedatpatri  difting.  n.J.eti 
ftaiutHm  vaitar,<juo  permttitwr  tefiM' 
miti  jaffio  mterpatrem  &  filium ,  nu,  J. 
matri fuccedat  (jfuriiUtnM.^ 

I  Varro,  numquid  ctiam  fpurij  vul* 
V^go  lcilicct  conccpti  cxmerctricc,' 
Ouar  vulgo  corpus  fuum  libidini  pro- 
i[tlruit,patri  vel  alijs  afccndentibus  fuc 
cedat?Rcfp.  Pro  clarahuius  quzftio- 
nis  vcritatc,diftingueintcr  fpurios  na 
tos  cx  coitu  non  damnabili,&  cos  c^ui 
cx  coitu  puiiibili  et  damnatonatisut. 

Pri- 


r  Liber.§.Succefsio  ab  inteft.  6di 


Primo  cafii  filij  fcu  fpuri j  nati  cx  coitu 
non  punibili, vt  quia  nullalcgc  pro  di- 
fio  coitu  pocna  imponitur,qualc$  funt 
ex  mcrctricc,patri  nullo  modo  podunt 
fuccedcrc,minus  afccndcntibus  vel  co 
iundis  pcr  lincam  patcrnam  ita  tcnct 
glo.$.nouisfimc,  inftit.acl  Orfic.  ita  cx 
communi  rcfcrt  lofcpXudo.Dccif  Pc- 
ruf.  T  8.  n.  I  S.pulchrc  Bcucnut.  Stracha 
add.  ad  Crauct.confil. i  r> 6 .num. 5 . 
a     jccundo  cafu,qn  fpuriusnatus  cft  cx 
damnato &  punibilicoitu,vt  cx  adultc 
rio,cx  inccftu,&  fimili,&ispatri  non 
fucccdit,ncc  cx  tcftamcnto,ncc  ab  intc 
ftato.tcx.^.pcnuUuth.quibus  mod.  na 
turalcs  cfHc  fui,&  fcquitur  BartJii.dc 
hisquib.vtindig.  hancdicit  cfTccom- 
muncm  opinioncm  Oliu.Textor  trac. 
fucccf  rubr.an  libcri  cx  coitu  damnato> 
Putcns  intcr  confil  Calcan  conf.eo.in  7 
fin.Qucm  rcfcrtloa.Ccph.  c0nf.48.1x* 
z5.Alciat.conf1l.5j.in  fi-vol.5 .  lofcp. 
Ludo.dccifPcrufi8.nu.  1 8.  vbi  fubdit 
fe  non  credcrc,quod  h?c  opinio  habcal 
contradiaorcm,  quoad  boiu  patcrfia  > 
«juiatalcs  liberi  funt  indigniomnilc- 
gum  auxilio. 

o  Qiiinjn^o  ^*"'"  permittcntiatelta- 
mcntifaaioncm  intcr  patrcm  ,  &  Ipu- 
Hum  rcprobata  funt,ita  communi  luril 
nrudcntium  fuffragio  rcccptum  dicit 
Dcc.c.in  prxfcntia,nu.  i  i^.dt  probac 
Forfte.Rubr.de  fucccffpuriorum,  1  .ex 
tcnf.Dixi$.inftitutio,q.7.Pf«<i'^ajp« 

4  cedunt  in  patrc,fed  quid  in  matrc?Re- 
fpond.quddfiliui  fpuriusnatus  cx  da- 
nato  coitu,matri  inteftat*  non  fuccc- 
dit,ncccxteftamcnto,ctiamfi  malcr 
non  fit  illuftris:cx  coitu  autcm  non  di 
nabili,matri  non  illuftri  fuccedit  firaiJ 
cum  legitirois,  &  naturalibus.  tcx.l.  h 
quailbftris,C.ad  Orfic^  ibi  tcnci  gl. 
atcjuc  id  ab  omnibus  rcccptum  dicit 
i)id.Cou.li.4.dccrct.par.a.c.8.$.  5.n. 
1  5.&omnium  communcm  opmione 
iiicitKodcr.Suaiczl.l.tit.dcTodcHo 

aae,oum.27* 


QuAflio  XXI. 

rilij  adoptiui  an  fuccedant  adoptanti  diflingw 
tur^num.i»  Ij 

Stantejlatutoquod  mafculi  excludant  fcen»' 
naSjan  adoptiui  excludant,  nu.i, 

^nfuccedantinfeudotnu.}, 

l  /^Vxro,numquidfilijadoptiui  fue-  ? 
ccdant  patri  adopianti?  Rcfpon, 
Diftingucndum  cft  intcr  filios  adopti- 
uos  &  arrogatos.PH^mo  cafu  cois  tradl 
tio  cft,vt  conUdecctur,an  ab  cxtranco 
adoptaius  quiftiit,an  vcro  ab  afccndm-" 
tcSinigitur  patcr  naturalisdedit  filiu 
in  adoptionera  afccndctibus ,  qui  alias 
non  habcnt  in  potcftatc,vtauo  vcl  pro 
auo  matcrno,qn  patcr  natutalis  fuit  ab 
auo  emancipatus  ,&  tuc  fuoccdunt  ab 
intcftato  &  cx  tcft6,&:  hoc  non  habcre 
4ubium  dicii  N  icol .  dc  Vbald .  t  rac.  fuc 
ab  intcft.par.  i  .nu.  5  5  .Mathef.mcmb. 
I  .art.  I  .prin.n.j.&  fi  fucrint  prattcnii, 
rumpunt  tcftamcntu,vt  dixi  $.tcftam6 
tum,q.?6.n.i  i .  Adoptati  vcro  ab  extn 
nco  fucccdunt  adoptanti  co  raodo  quo 
al»j  naturalcs  &  lcgitimi,liccttcftamcn 
tnm  non  rumpant,vtdixid.q.j6.haac 
dicit  vcriorcm  fniam  Montan.Auth.dfi 
fuc.ab  in  tcft.Keg.  5  •&  i"  coitcr  diftin» 
gui  dicii  Forftc.d.trac.dc  fuc.  legitimo 
rum.Sccundo  cafu,is  qui  fc  arrogandi 
dcdit,fuccedii  cumnaturalibus ,  &  lo- 
gitirais,&fi  finc  caufa  cxhjcrcdaius  vd 
prJttcritusfit,habet  quariam  partetn 
cius ,  quod  habiturus  ciTci » fi  patcr ab 
inteftato  dcrcslilfct.  hanc  dicit  effc 
communcm opinionem  Segur. 1. 1. 
fi  vir,nu.69.ff.dcacauir.pollef.  &  lalis 
quartahodienoncftauda  ficut  quaf 
ta  dcficndentium  &  afccndcntium.ita 
dicitcftccommunemopinionem  Doc, 
laf.l.  fi  arrogator,num.  5  2  .ff.dc  adopU 
&  quod  przdida  de  adoptiuis  &  arro- 
gatis  hodic  non  fint  corrcfta  dicit  cotn 
munitcrtcneri  Anton.dc  Rofcl.tra^ 
fucccf.ab  iatcft.&u.57. 

sca 


002    iviichaeiis  Cralsi  iententlarum 


»  Sed  quafro,miificiu.a  ftantc  fVatutoex 
dndcntc  f|^mmas  cxtantil?u$  iiufculis, 
Iili^adoprtni  brthrcf^nt  fei^iinjsPRcfp 
tiaodnon  iu  K^.ieUanr.ciiai  filiofim 
'^.S- » •^'anc  dicit  c^cni  opi. 
VifUib . ,  .vcrhMt  li tu m,n u .  2  2 . &  n u.^ 

M.For/ler.ruCccriibcr.Icgitimatorum 
nib. quib.ca li b.  fupc^rcn t u r  a  fili i u fl 
?  caf.,-.Sci|  numquid  in  fcudis  fuc^cdcnt 
.adopnm?Dixi  f  fcudum^q.  ' 

T^erftfoffnperflesfiiccrda  fitto,  ftcpater  et 
fnattr  cquaUttr admtttuntur^.  i.qt$idfi cu 
matrtdr  p^itrefiiperfitauuspaternHSynu.7, 

Stjuperjit  mater  quadfiatuto  exciu/aefi^m 
*^sikcceiat,m.s, 

^endeo  tes^diuerfs  tined,  jujuales  in  rradtt 
^idtter  fnvcedant ,nu^.&  feq, 

Un  inter  akendenteshabedt  locumrepr^en 
tatio,nu.6.4!!rfe<j.  ^ 

T)lxidcprimo  ordine  fucccsfronis 
ab  intcftato/.dcfccndcntium,nuc 
dcfccundo,c)ui  cft  afccndcnrium^vide 
1  dum  eft:  &  fcias  quod  i\  defccndcnti 
non  fupcr/int  rtlij,ncq;  fororcs,  ncqnc 
niaicr;fcd  folus  patcr  illc  fuccedit,  omJ 
njlHisalijs  rcmotioribus  cxclufis.tex. 
cft  m  auth.  dcfunfto ,  C.  ad  Tertul.  it 
Conclufio  adco  vcra  cftjVt  ncfas  fit 
«am  in  conrroucrliam  mittere,vt  tcfta- 

tofCQit.traa.fuc.abintcft.concl.i.Sin 
^ro  dtfun6tus  patrcin  &  matrc  ftmuV 

re4inqnar,arqaaljTerfucccdunt,  &  hoc 
»on  habct  dnbiu.Scd  q.^id  (t  cum  ma- 

2  trc  &patrcfuperrif  auuspatcrnus,nu- 

quid  arqualiter  »<lmittctur?  Rcfp.qudd 
ifc,Iicct  lurc  vctcri  auus  pjtwnos  m<i- 

m-m  cxcludcret.itn  notiAng. d.l.s  & 

ic*qiiunrurDoc.<6iter,v'trcftArrrCou. 

d.traa.ftjc.ab  tntcft.  nu.  2 .  vcrffccunda 
cdncl«i«u>  .  &  iianc  dicit  vc-ra ,  &  cocm 

fniara  Boiog.add.  adMatliWi-.prr.  2.n. 

quod  hanc  opi.  fcncfjfr  c6kcroc$ 
I>od.dicii  Ko.^cr.Su4rc2 1.^uohiam  in 
pnonbus.  ampl.i(5.fttt^;i,j  fin. 


5  Quid aut  fi  matcr  fupcrfit,quar  ftatil- 
to  agri  itis  ftuntibus  ab  l\rreditatc  filij 
cxclufa  cft,numquid  anas  fucccdct? 
-Rcfp.quo J  non.hanc  dicit  cocm  loan. 
Nico.l.gcneralitcr,n.59.C.  dcfccund. 

4  napt.Qiiarro,qu»d  fi fint  plurcs  parcn 
te$  diucrfar  Iincar,xqualc3  tn  in  gradu, 
feddifparcs  numcro  ,  qualitcr  fucco- 
dat?  Rcfp.  quod  diftribuiio  ficri  dcbct 
in  ftiipcs,&  no  in  capita.hoc  eft,vnu$ 
ex  ma  iinea^tantum  capcrcdcbet.qiian 
tUm  duo  exaItn-3,  vtputa  i\  fucrit  auus 
patcrnus,&  auus  &  auta  matcnia,auu$ 
p.-nernus  untuai  confcquetur,quantu 
iftiduocjc  altcro  lateit.tctt  d.Auih.dc 
^unfto,qucm  ita  coitcr  intdligut  Doc. 
vt  teftatur  Did.Cou.d.tra^It.  nu.^.con 
cluf  y,Maihc(iiA/a(5t.dc  fucccf.  abintc 
Aat.art.Sipftinoip^num.  2. 
5  '  Scd  ^ifficultas  cft,  vtrum  hoc  ctfu^in 
diftinde  dcbcat  ficriibonorum  diftri- 
butio  vndccunquc  vcnicntium,an  vc- 
to  diftindio  bonorum  facicnda  fit,  Sc 
patcr  fiuc  parcntcs  patcrniin  bonis^ 
qu*apatre,vcl  linca  patcrnaprouene- 
runtjfucccdant,&  econtra  parcnics  lir 
ncg  matcrnar  in  bonis  a  fua  lihea  acqui 
fitis  prarfcrri  dcbeaiit?Rcfp.ardua  quse 
ftio  cft,in  qua  interprctcs  multum  va- 
fiantrqnida.n  cxiftimani,  parcntes  pcr 
lineam  patcrnam  acquircrc  bona  intc- 
ftati  pat<?rna,quar,f  a  patrcobtigcruuf 

6  )pfcda  funt :  in  matcrnis  fiucahuca 
marcrna  ptofciais  afccndcntes  ci^fdc 
linetpprarfcrri.kuias  bpiniomis  authpr 
cft  Birto. I.quod  finti$,^.  i .  C,  dc  bon.  ^ 
q«arlibcr.&  camplurimi  magn^audo 
ritatis  viriamplexi  funt. Communcin 
qifoquedicit  Alcxan.confi.i  ;o.  volu. 

i.  Cdftimuncm,  &  vcriorem  appcllat 
ideht  conf  i  «iS.volum.y  Joan,  Anton. 
Rtib.coftf.79.Bocr,dcd.ro».Commu 
ncm  q4K>quc  dicit  Valcnt.Forftcr.Iicct 
ipfc  contrariam  fcquatur,  tra&.focccT, 
ab  intcft.dc  fnc.afccnd.concluf^.cafu 
magi$a:quam&  rationi  confcnta 
ncamGcrai-,  Mullcrc.add.adRoland. 

trad. 
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Irx^.  fucccf:  n.  r  i  .&  hac  opi;  ipudCid 
4os  reccptam  cflc  ciicu.Tiraq.de  cctrac. 
-lig  14.0.1  i.VcriotcnirdicicMonta; 
auch.  dc  hzrcd.  ab  intedat.  dc  rucccf. 
-alccnd.  reg.  n.  &  firecjircniius  rcccpta 
nuncupat  Couar.d.rrad.ruc.jib  intc(l« 
Jicct  concrarium  probeCjc6d.3.  magis 
roem  GabricI.Roma.com.concUib.^: 
<!e  f iiccef.ab  tnted.concl.^  .fiolog.add. 
od  Corn  conr.47.lib.  i.Bcnuc.Stracha 
-add.adCrauct.conf.i?^.  arquiorcj  &c 
communiorcm  dicit  nouisiimc  loan. 
Schneidcvvin  infti. tit.de  harred.ab  in- 
tcftat.rubr.de  fucarccnd.n. ( i.Cutra- 
riam  partcm^c^uod  imoaiccdcntcs  fuc* 
ccdant  zquahtcr  in  omnia  iiona^liuca 
patre^fiuc  i  matre  ad  fihu  pcrucncrint 
cenet  BaI.d.l.<}uod  feitis  ,  tccun  dicic 
ipfccocm  in  conf.j  i.volu.2.&plures 
DoS.numcro  &  maiores  aadoritatc 
tcnere  conira  Bar.aflcrit  Com.conril, 
94. qd ^  Bcncd.dcBencd.in  (libfct  ipj 
a>l.x*vol.4.&in conii.zo^.  cod.voluv 
conr.^.vol.^.Coem  dicit  Cor.  auth.de 
fundo,&  d.l.<juod  fcitis,  hanc  ucriord 
dicit  &  fcquitur  Bolog.add.ad  Mathc- 
fil.loco  citato.Forftc.vbi  fupra,&  quod 
ifta  fit  verior,&  vfu  fcructur,alccrare- 
icda,affirmaiWcfcnb.  add.  adSchnci 
dcvvin  fuprod.loco.hancquoquc  com- 
Hiuncmdicit&  hodic  tcncndam,  cjuic 
<\md  dixcrint  omncs  pro  contrariaopi 
nioneadduAi  Fernan.  Vafoui.  dc  fuc- 
cef rcfoIt:t.$.i|.numc  ii.hancctiam 
magi8communem&  veriorcm  nuncu 
pat  Phanut.dc  Phanut.tra(S.de  i^uen- 
tario,par.i.in  princip. cui  quidcm  opi 
nioni  adharrcndum  circccnfeo. 
6  Quxro  prartcrca ,  quid  fi  funt  plu- 
rcs  afccndcntcs  in  gradu  difparcs,num 
quidhabcat  locum  rcprcfcntacio ,  aa 
vcro  proximior  rcmotiorem  cxdu- 
iat  ?  Rcfp.  Diuerfjc  funi  Doft.  fen. 
tcntiarjacob  Butrig. d.auth.dcfundo^ 
vi  rcfcrt  ibi  Bal.  voluit  rcprarfentatto- 
oi  locumeifc,  ficu(in  ordinc  dcfccn- 
dcutiiun,  Ycriua  comrai^ia  fuiiaiua 


lApapcru  luftiniibi  a)bfttti^ti«»n«\)Mft 
fa  in  d.Auth  dcfuncto,  &trxiquen»iori 
Du^c^lculo  coroprobata  cft ,  qu6d,fl 
in  ordineafccndcntii]m,qui  proprior« 
gradu  defun&um  attingit  ,Tcmotiorc 
cxdudat.ita  tcnct  gl.d.aurh.dcfiindo,  ^ 
vcrb  graduSjBal.xl.Auth.dcfundo ,  fifi 
cam  dicit  cflc  cocm  Bolog.d  trad.«nr^  2 
x.princip  n.6.Did.Cou.d.rrac.  coHck 
j.Valcac.Forftcr.trac.  fucccf.  rubr  d« 
fucccf  afcend.cafu  1  .concl.s  .&  d.gIo^ 
approbacam  diciclo.  Schncidcwin  d. 
rub.dcfucccf  parcncum  naturahum,& 
lcgi.n.ai.&veriorem  &  coioic  rcpro 
bata  Butrigarij  opmionc.Ratfo  diucrli 
udsintcr  dcfi.cndecc$&afccdctcs  eft,  t 
c}uia  hxroditas  dcbctur  Itberis  lurc  na« 
tuf2e&  parentum  voto ,  undt'atmor«> 
dinc  natur^  pirtntcs  citius  moriantuf 
cadem  requirit ,  vt  hbcri  in  moriuoru 
locum  fucccdanr^ccuj  eft  in  afccndtti 
dcotibu5,<dcoquc  ctfm  Ic»  naturaHmiw 
t€tur,rcprcfcntaiionrs  iusin  .ifc^iidcn 
tfum  ordincvoCuit^cohcederc.  • 
y  Et  prafdidalocom  1i.ibenc  indiftin- 
fte,liuc  fupcrfit  patcr  &  auus  paternus 
fuicmaicrnus,  vcl  matcr  &  auus  marer 
nus  liuc  paternus,namquc  patcr  etiam 
in  aui  poieftatc  cxiftens  prarfcrcurauo 
patcrno,&  matcr  auo  matcf nb.hanc  di 
dt  communem  Didac.Cou  d.traft.c6 
cluf.  ^.&crontra  pater  praffcrtur auo' 
matcrno,&  matcriauo  parcrno ,  ctiam 
quoad  bona  quartita  a  patre,  vd  linca 
patcrna.  tcx.  cft  d.  I.  quod  fcitis, &  ibt 
tradit  gl.  quam  communitcr  Do^torcs 
fcquuntur,vt  atrerit  ibiSalicet.  &  Cor 
i>€.glo.d.auth.defiinfto,  quam  dicit  C(f 
qui  Dodorcs  Oliucr.Tcxtor  trad  fuc- 
cef  ab  intcft.  nu.y*.  cum  pluribus  pet 
cumlaudacis, 

Qu^Jlio  XXI 11. 

Sorores&fratres  rttrintfue  (oniuvffi  fucce^ 
dnnt  dffunCio  ekm  eiMS  ^«trtCrwmi  e,  m»- 


6d4   Michaells  Crafsl  Scntendariim 


Qmd  ftjcum  fratnbus  ,  &  fororibns  fnperfit 

amsy€laiiia,nH.2. 
Quid  fi  cum  afiendentibusfupcrfintfratresct 

forores  &fiatrum  fiiffnu,} . 
Quid  item  in  nrpotibus  &  pronepotihHS^n,^. 
^Anfratres  &  forores fuccedant  cum  afcendi 

tHfusinflirpcs  -peicapita^u.^. 

1  /^Yarro  fuccesfiuc^fi  vnacumpatrc, 
V^vclmatrc  fupcrlint  alij  dcfun^H 
fratrcs  &  fororcs^nuraquidpaccr  &:.iru 
tcr  cum  ijs  fucceciant  Hliofiiic  libcris 
defundo?Rcfp.qu6d  fic.tcx.d.auth.dc 
fun^Oj&  hatc  conclufio  cft  clara  &  d. 
auth.pra(^icatur,vt  dicit  Har.ibi,qucm 
rcfcrtBocr.dccif.i  8s.  nu.i.Scd  quid  fi 

2  cum  fratribus  Ttriaquc  coniun<His  fu-r 
pcrfint  auus  vcl  auia^numquid  fratrcs 
cxdudantauum  vd  auiam?  Rcfp.  Hoc 
paffudisfidcntcs  funt  fiifar^namq;  Ac- 
curf.d.auth.  dctundlo,  opinatur, quod 
fratcr  vcl  foror  vtrinq;  coniunfta,cum 
patrcquidcm  &  matrc  admittaturauu 
vcroauiamvcexcludant ,  proqua  plun 
rcs  fcd  falfi) allegat Caffan.  in  (onfuct* 
Burg.rub.7.n.6.Scd  ncglcdaKac  opi- 
nionc  Accurfi.cotraria  lcntcntia^quod 
imo  fratrcs, &  forores  non  cxciudanc 
auuni  vcl  auiam^frcq^uentiori  Doc.cal- 
culo  rcccpta  cft  cam  tcnct  glof.d.^.co- 
fcqucns,  vcrb.  proximis  ,&  tutatuscft 
Bar.d.auch.dcfun^o ,  &  comunc  dicit 
cncopi  Bald.ibi.&  confi  68.  vol..^.  & 
d.gi.  coitcr  tcneri  a  DocL  affcrit  Mat- 
thcf.d.tra<^.fuc.par.  2.nu.<>.  in  fi.hinc 
quoq;  fniam  dicit  cocm  Gcrard.  MuU 
lert.add.ad  RoIand.Paffag.trad  fuc.ab 
inteft.nu.15).  Oliucr.  Tcxtor  trad.  fuc 
ab  inteftat.nu.77,vcrf.ampUatur,Ant. 
dcRufcI.traft.fuc.  nu.87. 

I  .  Qu^id  autcm  fi  fupcrfmt  cum  afircn- 
dcntibus  fratrcs  forarcfuc ,  &  frairum 
filij  j  numquidifti  fucccdcnt  vna  cum 
patrc  &  matrcjauo  &  auia,  &  fic  dcin- 
ccps  ficut  corumparcns  ?Rcfp.  Com- 
munis  &  vcra  cft  fcntcntia  j  qMod  ad«  ' 
mittantur^non  tamcn  m  CJipica;,  fed  ia 
ftirpcs  j  ita  vcpatris  fut  portioocm  fo* 


lummodo  confequatur.ita  tenct  ^o.if . 
Auth.dcfun6kb,jquamdicit  coitcr  ap 
probacam  Cou  .dara(5t.fucccf.  ab  inte- 
ftat.nu.^.verf  certio  cft  noundum. 

4  Qu^jcro,numquid  prardida  procc- 
dantin  nepotibus  ,vclproncpotibus, 
vcadmictanturvna  cum  afccndcniibus 
fratribus  (broribusvc  dcfunfli?  Rcfp. 
qoodnon/cdifti  cxcluduntur  :priutr 
Jcgium  cnira  iftud  folos  fratrum  filios 
complcditur  ,  ncc  corum  pcrfonam  c- 

f rcditur.  tcx.  eft  auih.  poft  fratrcs,  C. 
elcg.harrcd.&  ibi  tcnct  glof.qux  com 
raunitcr  approbataeft,vc  ccftatur  Co- 
uar.d.trad.fuc.abinccft.conc..(».vcrC. 
ccrtio  cft  notandura,  nu .  5 . 

5  Qnarro  vltcriu$,an  hoc  cafu  ,  qii  cura 
afccndcntibus  concurrunt  fratres  foro 
rcfvc  vtrinq;coniun(iilx  fucccdant  in 
ftirpcs  vcl  in  capita?Rtfp.qu6d  fuccc- 
dunt  in  capita.,  vt  fi  defundus  reliquit 
fupcrftitcsauum  auiamquc  paicrnosx 
&  folam  auiam  raaternam :  fic  ffdtrcm 
aut  (brorcmjiaprcditas  in  quatuor  par* 
tcs  diuiditur.itatcnct  glofd.Auih.dc- 
fundo,  quam  communitcr  approbati 
affcrit  Cou.d.trad.  fuc.  ablnicftat.q. 
6.Vcram  &  communcm  dicit  opinio* 
ncm  Ioan.Schncidcvvein.inftit.de  ha:- 
rcd.ab  intcft.rubr.dcfuc.afccnd.n,i5. 
Sccus  vcro  cft,fi  filij  fratrum  fupcrfmt 
ijcnim  cum  parcnttbus  ipfius  patrui 
dcfundi  in  ftirpcm  admittuntur.  ita 
iradii  d.gIo.vcrb.proximis,&  commu- 
nitcr  teneri  prardidi  Doc.  fatentur. 

Qmnio  XXII II. 

frater  ex  i>no  latere  tantum  an  adnuttattnr 
cum  afendcnt.bus. 

SVcccsfiuc  quarro,  numqnid  prardi^* 
da  dc  fuccesfionc  fratrum  ,  fo 
rorum  cum  afircndcntibus,  habeanc  lo 
cum  etiam  in  fratrc  cx  vno  bterc  tan- 
tumdcfundo  coniundo,  vtvna  cum 
afccudcntibus  fucccdac  ?  Rcfpond». 
quddfratrcsj  &fororcsez  vno  latcre 

tantum. 


^Liber.§,Succefsio  ab  inteft,      60  r 


tantii,vt  cxpatrctantum,r.confangui- 
nci,vel  cxmatrc  iantum,vtcrini  didi  , 
vcl  filij  eorum,  hodtc  nullo  modo  fiic- 
ccdunt  abinicftato  iimul  cupatrc,  vd 
matrc.autcum  aliquo  dc  aiccndctibns 
pcr  linca  patcrna  vcl  matcrna,  licct  Ce- 
cus  fucrif  olim,  vcluti  fi  Pctrus  habuit 
irxorc_,&  cx  ca  filia:eatj;  dcfunftafccun 
i  da  duxit,cx  qua filiCi  gcnuit,patrc  filio- 
c]uc  dcfiin(5iis,matcr  in  fucccsfionefi- 
lij  pfcrturfiliarcxprimo  matrimonio, 
&.  forori  confanguincac  fratris  cx  fccH 
do  matrimonio.icx.d.A.uth.dcfundo, 
&  ibi  tcnct  Bal.  &  rcccptam  hac  fniam 
nuncupat  Did.  Cou.  d,  traft.  fucccf.ab 
inicfbt.concl.6.&  hoc  non  habercdu 
biu  dicit  PauI.dcCaftr.d.auth.  dcfun- 
^io ,  &  fic  iudicaiu  refcrt  Bocr.  dcciA« 
Ig^.n.i.idq;  tuncveru&dcplano  ^p- 
ccdit,cjn  fi-atcr  crat  cx  laterc  patri.';  cii 
matre,qui  non  attinct  matrijvcl  ccon- 
tra patcr  &  fratcr  cx  latcrc  matris ,  fcd 
cxtct  mater,  &  fratcr  cx  laterc  matcr 
no,maius  dubium  eft ,  namq;  Bald.  d, 
auth.non  admitti  fiatrem  exiftimauit, 
fcdcontrarium  vchiit  Paul.  dc  Caftr. 
ibi  vcrf.  circa  fccundam  partem,prior 
tamcn  verior  &  reccptior  cft. 

Qmliio  XXV. 

S  r  Al  M^I{I^. 

Tarentes  conuotantrsadfcckfidas  nttptias  a  f- 
liorum  fuccejiione  repeUuntMrtnu.  i  McLa" 
fatwr  mi.2.^.&  fetf, 

Siettdt  filtjvelfilisperfiatutH  cxclmfXfan  pk- 
noimedefunSlo  filiofuicedat  pareteSjn-6, 

QuidftprrrenwKiationemetclufs,  nu.j, 

Quid  fi  fitius  matrem  mH>tuat^nu.%,& feq. 

Hui^  fiparens  cotrjinfu  fiiiorimi  iteroMitn»- 
ptias,au.  i  o. 

S^uid  ft  confenfu  prioris  mariti,  nu.Jt. 

1  |"\Ixi  quahter  afccndentes  fucccdat 
•i--^filio,dcficientibus  Uberis  &  fratri 
bus,vcl  ei  fratrcs  vna  cii  ipfis  afircnden 
tibus,&  harc  quidcm  gcncralttcr  proce 
dunt,nifi  adficqualitas  cxcludcnseos 
i  fucccsfione^imprimis  aut     ad  fecu 


das  nuptias  no  couo!at,vbi  aui  nnptiaj 
itcrani  parcntcs,afilioriim  fuccc'(:onc 
rcpcl!urur.tex.l.f^minar,C.  dc  fccund. 
nupt.&  quidt?  in  tnatrc  non  habct  du- 
biu.hancdicit  cflc  cocm  opi.Dcc.c.Ec 
clcfiar  S.Mariar,n.  j  5 .cxt.dc c6ft.&  oey 
confcntiunt  pcnas  fccundo  nubcntiix 
in  fauorcfilioru  introdu^^as  non  cflc 
fublatas,vi  affcrii  Abb.c.fin.  dcfccun. 
nupt,&  ita  tcnendum  iudicando  &  c5 
fulcndo  dicit  Rip.l.fi.dc  fccund.  nupt; 
lo  Dilcift.dc  artctcftand.ti.6.  caut  iB^ 
Ant.Gabr.hb.;{.dc  fccun.nupt.concK 
6.Sed  qftio  cft,  nunquid  pfnadiirtain 
patrc  locu  habcat  ?  Rcfp.  Cois  &  rccc- 
pta  eftopinio,quod  pcena  hfcad  patrc 
quoq;  produci  &  cxtcnui  dcbcat.tta  tc  - 
nct  gl.d  l.f^minxj^.illud,  C.  dc  fccun. 
nup.&  fcqniturBar  ibi.Cocro  dicito- 
pinioncm  Capra  conf  \6,  Rol  a  Vallc 
confiJj.n.S.  volu.T .  Gabr.de  fccund^ 
nup  cond.j. n.^.Guid.Pap.q.2  28.Rt 
minald.conli.  2  5  i  .in  fi  lib.  :.Fran.Bur 
fat.confi.i  2.n.  r.yol.  f  .Valcnt  Forftc,  * 
trad.dc  fucccf.ab  intcft.rubr.Cafus  ira 
qbus  paratcs  a  fucccf  lib.arccnturjCa» 
ni.  I  .verf.an  pf  na  liarc  habcat  locun*  itk 

2  patre.lntclligc  ramen  hanc  gcneralcn» 
conclufionem  lK>die,ri  parcnics  amit- 
tantharredttatcm  fiHorum  «juoadpro 
pricrtatcm  non  vfumfru<5umjC]uiavo«- 
cantur  ad  fiicccsfiontm  cnm  fihj  fratri 
bus,»ta  tnvt  fblummodo  habcantvfun»  } 
in  bonis  filiorum  vita  fundorum,in 
proprictaic  aut  ab  intcftato  non  fuccc 
cfut.tcx.cft  apcrtusauth.de  nup^.hinc 
nos  alta,vcrf.fi  tamen ,  &  confcntiunt 
communitcrDoc.fcd  hodienon  feru» 

ri  ncc  fcruandum  cffe  dicit  ^cfenb, 
add.ad  Io.SncidcTvcim).toco,n.  j  3.c|^ 
▼erum  cft  ,  neq;  enim  vnquam  in  his 
partibusobtcruatum  vidi,  cjuod  nota» 

3  Et  hoc  c^uidem  de  iure  convmunt 
planc  proccdtt,<juando  fiipcrfuntali| 
iilij  fratris  dtfun£li ,  feeus  vcro  fi  vni- 
cus  tatum  eft  filius  dcfunftu$,vd  cjuia 
onuics  alij  61ij  eiufdem  fratris  moFtui. 
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cflfcnt,tunc.n.patcr  vcl  materaut  am- 
bo  fuccctlunt  d':fiim5io  filio  pkno  i;i 
rc  c:  cjuoad  proprictatcm,  lujc  viuo  fi- 
lioad  rccuncias  m^graucrint  nuptias.li 
uc  poft.iia  tcnct  Bir.d.juth.  cx  tcfto, 
C.dcrcc.niip.&:  li:ncdiciic(l"cc6cn)  o- 
pinio.)c  ibi  lo.dt  Cj.irro.nu.4(..  &  ^'cq. 
Vcriorcp  &  coniir.u.^iiorcm  dicit  IJdc. 
dccif.if?  j.n  I  7  &  migiscoemappcllat 
Ant.Gabr  coai.conci  li  dcfcc.  nup. 
concl.  z.n.  29. c]uamuis  concrariu  vo- 
lucrirgl.d  Auih  cx  tcfto.vcrb.  filij,  cn 
ius  fniim  dicit  cocm  lo.dc  Ana.  confi. 
7^ .incip.ex  his  ijua:  in  fafito ,  fcd  prior 
tcncnda  &  magis  cois  cft,&  d.  gl.  coi- 
tcrdamnaridicit  Alcx.conf.  ^y.vol  4. 

Jtcm  pr^dida  proccdunt  in  bonis,t] 
prpijcncrunt  cx  fublUntia  altcrius  pa 
rcntis,  in  cjuibus  folum  habct  vfumfru 
d:um ,  in  cxrcris  aut  aliundc  quzlitis 
pfcnoiurc  fucccdunc  anibo,  d.$.  hinc 
nos,cftcj;  cois  opi.vt  tcftjiur  Viu.com, 
opi.Iib.  i.vcrb  mulicr  ad  fccundas,nu, 
io.Rip.d.I.ffmina:,nu.5  a.Grjt.confi. 
3  j.n.  I  o.vol.  I  .Fr.incif  Burf  conli.  1 2. 
nu. 2.V0I.  I .idcoq;  matcr  non priuatur 
^roprictatc  in  bonis  (^uarlitis  Hlio  non 
aprimo  marito,fcd  abcius  patrc,  &ita 
quoad  ca,  qux  pcracncrunc  ad  ncpotc 
eiibonis  aui  itaicncit  Bar.d.Auih.cx  tu 
{la(pcnco,&.ibidicichanc  cHc  c6^'m 
opi.Ioan.dc  Garro.nu.a8.Scd  cjuarro, 
5  quici  fi  fupcrfinc  tantura  filij ,  vcl  filiae 
pcr  ftacuium  cxclufxi  fucccslionc,nu 
quid  a  cali  lucro  cjuoc),*  finc  cxclufa»,  &c 
parcntcs  ad  fccuncja  vota  cranfcLintcs 
bonafiliorutiT)  dcfup^lorum  plcno  iurc 
cpn4c]uant,ur  ?  Rtlp.  qnpj  talia  li;cra 
a()hljospcr(incant,CAclufisparcnbus.. 
ita{cnctSalic.I.gcnpralitcr,jJ  illud.^. 
dcfccund.  nupt.  &  hxccft  communis 
opiniojVi  aficrit  Sotin  confil.  joj.vol, 
l.Coiif. *6^.voli;,:.  Parif.conf.a^.nu. 
7?.voIu  j  Ccph.conf.28S.  primo  du 
biOjVpl.;.  R:^io  clr,  cjuiaapjtlicantur^ 
i^t  ^ili»bu>  non  vt  harrctii^u^ ,  ncc  vc 
portio  hacrcdic^tisjtcd « vc  ars  alunum. 


6  Qnxro  iccm,qutd  fi  filius  matrcm  io 
ftifuat  in  fuotcfto  ycl  alias  difpofucrit 
numquid  mat«rr  fur ccdct  cti^m  in  pro- 
prictatcr^Rcfp.quod  llc.tcx.  c  Aiithca, 
cx  tcrtam.cnio,C  dcfcciid.nupt  &  hoc 
adcoproccdit ,  vt  ftantc  voluntatcfilij 
ma;cr  fucccdat  non  ir.odoin  bonis 
liuhdcqu^/itis,  fcd  ctiam  a  patrcacqiii 
liris.ita  tcnct  Uald  I  matcr,  C.  ad  Tcr- 
lull.  &hanc  cflc  ve;  itatcm ,  &  orancs 
Doc.ita  tcncrc  dicit  loan . dc G arro. d. 
Auth.cx  tcftamcnto,num.4. 

7  Scd  nnmquid  hoc  vcrum  cft,  fi  dilpo 
fiiio  filij  factafucrit  an*cquam  matcr 
tranfcat  ad  fccundavota?Rcfp.qudd  fic 
ita  icnct  Fulg.d  l.fi  maccr,&  ibiCorn. 
dicttica  pocc.communitcr  ?cncrc,idc 
tcftatur loan.dcGarrp.d.Auth.  cxtc- 
ftamcnto,  nu.4.  vcrf,  li  vcro  nondum. 

8  Qn^idautcm  fi  parcns  cran/cat  ad  fc 
cundas nuptias  confcnfu  filiorum pri« 
mi  inariii,nuquidpriuabitur  propric- 
tatc  bonorum  filij?  Rcfpoiid.  qi:o<i 
non.ita  tcncc  glo  §.  i  .vcrb.copulancur 
auth.dc  non  clig.fccund.nubcnt.ii:  fc 
quicur  Ang.ibidiccns  fingularcni 
hoc  dictum  cllc  vcrislimum  ,  &  indu- 
bitatum  fccundum  omncs  Docc.  dicit 
lo  dcG.irr.  rubr.dc  fcc.ntip.  nu.  r  16, 

9  Quid  ficumconfcnfu  mariti  prxdc- 
funtti  nuptias  itcraucrit ,  <?n  tunc  ctia 
proprictatc bonorum  filij  priuabitur , 
anucropartem  cum  rchquis  libcri»  c6 
fcqncrur?Rcfp.Hic  iu  quarft.ioncin  di 
ucrfas  itum  eftfemcniias,  fcd  obtinuit 
hoc  cafu  non  priuari.  ita  tcnct  Bald. 
rub.dcfccund.nupt.&ibi  Dcc.h.inc  m 
dubiiantvrveramallcric,  &  commuiic 
cflcicft^tur  Dcc.  c.i-cclclia  J>.  Maric;, 
num.^  5  .Rip  d.l  lamin^,nu.  2  5  .lo^ii. 
CorrafMifccI.hb.j.cap.  1 .  num.i  x.^ 
ab  hacnon  cftrcccdendum. 

Qiapo  XXVI. 

Tarentes  mxm  iofe  piyentes  d  (ui  ie(fiont  U- 
hftQiMmarcemur. 

luxta 
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IVxta  prcHiftk^dfrmqiiid  parcntcs fil- 
X  iriofc  Tiiicntcs  ab  hercdftatc  filioru 
npcllantur?  Rcfp.  qnoJ  f\c ,  ita  tcnct 
Accuf.AMth.cifdcpcniSjC-dcrcciind. 
nupt.&  hancrniam  frcqiicnriiis  appro 
bafc  Do<5f.tcftatur  Bal.ibi,Salic.&  lo. 
F.rb.A!cx.Mtbcroru,  §.  notintur,ff.  dc 
his  c]tii  not  infam.  h.tncqtioqjdrcit  c6 
fntincm  lo.Nicol.d.l.gcncralitcr^n.i^ . 
Villal.com.opi.col  lcc.lit.B,n.?  r.Va- 
lcm.Forftcr.  dcfncccf.  sfccnd.  Rnbr. 
Cafus  qiirb.parentcs  a  fucccf.  liber.ar- 
ccnt.cafu.  r  .limit.  ^ .vbi  fubijcit  ca  ma- 
gis  dcarquiratc obtincrc  quam  ttiris  ci 
gorcdcfcndi  poffe, 

Quxslio  XXVII. 

Mater  mn  priens  tutorem  filio  impiJfcri 
Uatur  JitccHfjonejTtu.  l . 

v/fn  hocoroceddt  in  minore  2  5  .armist  rtu.  z 

i>uid  ft fnerit  effc^a  maior.nu.] . 

i)itidfimatertpfatutelamfiijce[>erit,  &  po- 
fteaad  fecundas  nuptias  co>molaMt,n.^.de 
claraturnu.  6, 
I  A  Liuscafus  cft,c|nomatcrifilijfiic 
.AA  ccsfionc  rcpcllitur,nimirum  cjn  fi 
Ko  impubcri  in  pupilUri  actaic  non  pc 
tijt  tutorem,tcx.$.fi.  inftit.  adTcrtul. 
Parif  cowrs^.vol.i.cocm  dicit.  Sccus 
fi  intra  annum  fucrit  moriuus ,  cjuia 
tunccxcu{atur,licct  contrarium  voluc- 
rit  Bar.l.2.§.c6fcftim,tf.adTcrt.cuius 
didum  in  pra6tica  non  fcruari  dicit 
Ang-l.fciant  cunfti,C.dc  lcgk.hxrcd. 
n.j.&contra cum cft  magis c6is opi. 
vt  tcftatur  Quinft.  ad  Paul.  dcCaftr. 
conf.}  5.pai-.j.&  hanc  dicitcocm  opi- 
nidncmCapraconfi.p.Fran.dcEcckf. 
confi.  10  vol.z.confi  fcud.  cjuosrcfcrt 
Fran.Burf.conf  8.n.40.vol.  i.&  quod 
ita  fcrtcnt  communitcr  Doc.afTcrit  Ca 
chcr.dccif  pcdcm.58.n.5.Et  hoc  cafu 
a^Tcrcntijintraannum  petitum  non  cf 
fe  tutorcm  jincumbit  probatio.  hanc 
dicit  cfTccocm  opi.Alcx.confrST-nti. 
1 0. Yol.  6iAnt.Gabr.com.  concl.Hb.5, 


dc  tutcl.co ncl.  T .  n.5  2. Prardi^a  c * li.. 

2  dufio  proccdir  in  in3trc,q  fuit  maior^ 
fcd  cuid  fi  fuir  minor  ;  ^.annis^nitn'.* 
quid  ct  priuabitur  hTrcditatc  filij?Rc- 
fponJ.c|uod  non.f.d  admittitur  ad  fi* 
hj  fuccrsfioncm  ira  icnct  Ba!  d,l.  ma- . 
trcs,&  hancclTccocmopi  tcftatur  Vi- 
«i.com.opi.Iib.  r.vcrb.niulicrad  fccuA 
das,n.j  Scd  cjuid  li  matcr  setatc  minor 

5  crtc^Va  fnerirmnior,  &  intra  .innij  noA 
pctitrir  tutorcm,  rtimOjUid  runcpfiii* 
bitur  Knrrcdiiatc  ?Rcfp.cui6d  non,fcd 
awlhuc  admittiiur  ad  filijrucccsfioncm 
ita  tcftciSalicct  d.l.fciant  cufti,&  hac 
dicit  circcocm  opi.Bal.l.prccibus,cot, 
4.C.dciinpub.& alijj  fubfti.  Porcus^, 
fi.ad  Tcrtul.Mandorad  Roma.confil', 
i  7 ^.tttb  cftcft.i  ,Fr.i n . B  u  r fa r .  co n  f,  8. 
hii..p.vol.i  .Gnbrrtl.d  concl.  r.  n.^j. 

4  Quid'  aut  fi  ipfa  matcr  tutcl.im  fufcc- 
pcrit  c]uod  faccrcpot ,  vt  dixi  §.  tutda, 
&  fufccpta  tutcfa  filij,  conuolaucrit  ad 
fccundas  ntiptias  non  pctitotutorcfi- 
tio  impubcri^numquid  tuncctpriuabi 
tviT  fiicccsfionc?Rcfp.qnod  fic^ct  poff 
annum  luctuSj  ira  tcncni  coi:cr  Do^t. 
ocs indiffcrcntcrjVt  tcftaturlo.dcGaf 
fo.d.auth  «fdcm,C.  de  fvCund.nupt. 
cjnia  tuc  non  punitur  pp  fccundaj  nii- 
ptiaSjfcdcx  fado  fuo  cuipofo ,  c^uod 
contra  fuam  promisfioncm  dc  non  nu 
bcndo  j  nifi  pctiio  tuiorc  &  rcdditis  ra 
tionibus  nuptias  itcrauit  ^  ncc  fufficif 
hoc  cafu  ad  hocncmatcr  tutfixpriuc 
tur^filia»,  intra  pupillarcs  annos  dccc- 
dcntis,  fucccsfionCjfola  totoris  pctitio 
fcd  triacopulatiuc  intcrucnircdtbcnt 
pctitio  tutori!»,rcdditio  rationum  ad- 
miniftrationisj  &  rclic^uorum  rcftitu- 
tio.icx.l.omncSjC.ad  Tcrtu!.&  ibi  tc- 
nct  Albcr  &  fcquuntur  Doft  comraa- 
nitcr  vt  icftatur  Noniiis  conf  7  5.n.<, 
&  haec  notanda  frtnt  &' viilc ,  vt  matcr 
faciat  fibi  ficri  cjuictaiioncs. 

5  Et  hocquidcm  procedit  dc  plano « 
tjuando  marcr  ,  tjux  lurauu  ,  tran- 

fccundasuuptiasjfcd  cjuid  fi  mu- 

licr 
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lier  non  iiirautc  dc  non  tranfcudo  ad 
rccund«  nuntias,numqaid  priuabitur 
liarrcditatc  ii  non  pctito  tutorc  ad  ca 
tranncrit?Rcfp.quod  ljc,<juiact  hodic 
dif^apenalocuhabctjcum  non  tenca- 
tur  iurarc.ita  tcnct  lo.gl.d  Auth.cifdc 
p^nis,  &  fcquitur  Bar.  &:  Do<fc.  cftquc 
cois  opi.vc  rcftatur  Soc.conf  jd.Vilis 
&  infpcdis,n.  t4  Io.dcGarro.d..iuth. 
cifdcm  panis^n. 2 y.Cornc. coiif.  i  ^  i . 
vol.2.  &  quodhsc  cll  communis&:  rc 
ccptafcribcntium  opinio  &  vcrisfima 
affcritTob.Noniusconf. 7  j.  iiu.6, 
6  Q£a:ro  itcm,  numquid  prardifta  co 
dulio  proccdac^n  matcr  fit  data  tutrix 
in  icft6amarito,vt  tcncatur  tutorcm 
pcrcrc,nc  priuetur  fiicccslionc  ?  Rcfp. 
quod  iic.itatcnct  ^.d.I.omncm.du  c6 
cludit  quod  pcr  trandtum  ad  fccundas 
nuptias  matcr  dcfinat  ipfo  iurc  cnc*tu- 
trixjCju.im  (cquiiur  ibi  Cyn.in  addit.& 
dicit  Albcri.quod  hancopi.  vidit  fcrua 
ri  in  iudicio,&  Corn.quod  ifta  opinio 
cft  tcncnda  tanc^u.^m  ab  omnihus  ap- 
probata^hanc  opi.dicit  c6cm,  &.  vuiga» 
tam  lo.Fcrra.form.Iibcl.quo  at^itur  ad 
rcdd.ration.  tut.  &:  cjuod  ifta  fci uatur 
in  praftica  dicit  Ang.  Arc.^.adionura 
2.coI.Magi$ cocm  dicit  lo.  dc  G.irro. 
d.auth.cildcmp£nis,n.40  &  fcruari  di 
citGabricl.de  fccuud.nup.cond.y.n. 
^ .lib.j  .&  licct  glo.fupr.  vidcatur  vciic 
quod  matcr  non  tcncatur  rcuunciarc 
acccpra  tutela fccundis  nuptijs  ,  tamcu 
contrarium  tcnctibi  Bar.  &cft  magis 
communis  opinio  Dod.vt  tcftatur  lo. 
dcGarro.d.auth.cifdcnij  nu.^o. 

Q^iu(lio  XXV III. 

SM  M  V  ^AFJ^. 
auta  non  petens  tutorcm  ntpotibtis  priue 
tur  fncccjjionc^nu.  i . 
Qmdfi  mater  &  auta  faperfwtf&  nutcrfui^ 

negUgenSymui. 
I         Vf  ro,niimquid  ctiam  auia,fi  non 
V^pciijiixpotibusprouidcri  dc  tu- 
toielc^uimo^  vcniatpriuanda  totali 


fucccsdoncnepotis  vcl  ncptis  moricn 
tisin  pupillari  arratc?  Rcfp.quodnc» 
fiuc  Ht  auia  patrrna  vcl  matcrna.tcx.cft 
Ui.vcrfi.  ciuid  (i  ncpotibus,ff.  adTcr- 
tul.qucadhocadducit  Bar.l.t.in  prin. 
vcrf  vlccrius  quajro,ft.dc  vulgar.qucm 
communitcr  ab  omnibus  approbatum 
aftcrit  Parif  cof  04. n. 2  z  .vol.  i  .Quod 
1  quidcm  non  habcc  dubium,n  auia  (o- 
la  fupercft ,  fcd  quid  ftante  macrc  j  & 
auia^numquidlimatcr  qux  prxcedic 
auiam  in  gradu,  fucrit  ncgligcns  in  pc 
tcndo  cutorc,  &adfccundas  nuptias 
tranficrit,obcric  auia:?Rcfp.qu6d  no, 
fcd  ftante  roatrc&  auia ,  matcr  folaex- 
duditur  a.fucccs(ionc,&  non  auia,U- 
cct  vtraquc  fueric  in  ncgligcntia  non 
pctcndo  tutorcm,cft  gluf  l.ncpotibus 
C.qui  pcr.tut.&  cradit  BaI.I.precibuSj 
vcrf.quid  (l  impubcs^C.  dc  impub.  & 
hanc  ailerit  cflc  communem  opinionc 
Capra  confil.  i  ^.cum  vifb.col. :  .  &  fcq. 
&conrtl.59.Parif.d.con(iI.  84.  nu.^p. 
idque  proccdit  ctiam  ,  quod  ipfiauia 
fuiflcc  ncgligenspcr  annum  poft  ne-^ 
gligcntiam  matris  4  quicquid  dixcric 
Bart.  d  I.  ncpocibus ,  concra qucin  cft 
communis  opinio,vt  teftatur  Parif.d. 
conlll.  84.  n.25). 

Qiajfio  XXIX. 

SV  M  M^B^lfM, 
L/fnpatcntcs  fuccedant  filijs  illegitimis. 

PRxdida  dc  fucccsfionc  afccndcn. 
tium,Iocum habcnc  in  parcntibui 
legitimis,&  nacuralibus,fcd  ouarro, 
anparcntcs  fucccdanc  Iibcris  illcgici- 
mis  ?  Rcfp.  quod  filijs  illcgicimis  dc- 
fundis  inicftaco,cuj)Cpari.ntts  fuccc- 
dunt,quandoipli  illcgicimi  non  fupcr 
fticibus  lcgitimis  ,  &  nacuralibus,vcl 
alijs  parcDti  fuccedunc,  &  qua  racionc 
libcriparcniibus  fucccdunt,eadcm  pa 
rcntcs  ad hberorum  fucccslioncm  vo- 
cantur.  tcx.  cft  qui  probar  ,  §,  filiiim, 
Auch.quib.mod.nacuralcs  cffic.fui,& 
tcnctAzodiim  loquiturdc  fpurio  ia 

fum. 
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fum.C.dc  Iegit.h^rc.&  harc  cft  frcquc- 
tisfimaomnium  interprctum  fcntcn- 
tia,vt  tcftaturCouar.de  fucccf.  ab  in- 
tcfta.concl.T  i.nu.ij.  magiscocm  opi 
nionem  nuncupat  Ant.Gabr.com.con 
du.lib.d.dclcgib.concl.^.hu.  15.  • 

^u^nio  XXX. 

VitnreliSis  defcendentibus  mq^afcedctihus, 
fratresy&  forores  vtrinq'^  coiun&£  exclufis 
aiijs  coUaterabbus  in  capita  fucceditnt.nu.  i . 

Qmd  ft  cum  fratribus  fint  afcendentes,  nu.  2 . 

Quid  fi  cum  fratribus  ex  aitero  fratre,>eijcr9 
renipotesfint,nu.^. 

TluriH  fratru,y>el  fororumfilif  foli  an  fuccedat 
in  cap:ra,wlflirpps  q.ardiia.nu.^ 

REftat  vt  dc  icrtio  ordine  fucccsfio 
nis/.iranfucrfalium  dicamus:Dc- 
ficicntib.  itaq;  dcfccndcntibus,&  afcc 
dcntibus  dcfunao  fucccdunt  fratrcs, 
&  fororcsvtrinq;  coniunfti  coiundf- 
vc  xqu.ilitcr,rcx.f.rcliquum ,  Auih.dc 
hjrc.ab  i'ucft.&:  hocnon  hctdubium. 
3    .Scd  quid  fi  cum  fratribus  fupcrfmt 

afccndcntcs  ?  Dixi  fupra  q.  2  J . 
j  Quid  at  (icum  fratrib.&  fororib.fu- 
pcrlint  cx  alicro  fratrc.vcl  fororc  fihj: 
Numqutd  cum  patruis  fimul  admittc- 
tur  ad  dcfundihercditatcm?Rn.c^  fiCj 
non  tn  in  capita.fcd  in  ftirpcs,  ita  vt  fi 
fint  trcs,vd  quatuor  nepoics  cx  fratrc 
pracmoriuo,tantucapiantocs.quantu 
acctpturus  coru  patcr/i  viucrct ,  tcxt. 
atith  cclV.uitc,C.dc  fuis  &  lcg.  h^rc.  & 
hocdc  iurc  coi  abfq,-  controucrfia  rccc 
ptum  cft^vt  tcftatur  Coua.de  fuccc.  ab 
intcft.n.7.concl.  8.  &  hancplanisfima 
conch»lio«c,&  quod  in  hoc  nemo  con 
troucHiam  facii  affirmat  Bcc.conf.  1 5. 
n.  i.Scd  quid  ftantc ftatuto,  fp  fucce- 
dant  ngndtimafcuh,^utin  gradu  funt 
proKimiorcs,vcl  concurrcntcs  vfqjad 
^uartum  gradum,numquidfiHj  fratru 
admittctur  cum  patruis?Rn  fj>  fictcx, 
l.cuni  ita,$.m  fidcic.  rf.  dclcg.  2.&  ibi 
tenct  gl.vcrb  proximo  ,  qui  magis  c6- 


munitcribi  approbant  DD.  vt  aflcrit 
Bolog.add.ad  Mathef.art.?.prin.  n.j. 
dequagl.dixi  fupraj^.fideic.  q.  11. 
4    Scd  iheens  ccrtamcn  occurrlt,li  qui» 
dcceflferit  non  relidis  dcfcendcntibns" 
necafccndentibus,nec  fratribus,fed  ti 
tum  nepotib.  ex  diucrfis  fratribus.qaa- 
litcrifti  admittatur  ad  defundi  patrut 
fucccsfione,in  ftirpcs,an  i  capita  ?  Rn. 
Harc  qo  cimmcrijs  propc  tcncbrts  ob- 
fcurior  cft,  &  prob.ibihtcr  in  vtramq; 
partcm  difputata,  A20  nepotes  1  capi» 
fiicccdcrc  tradidit,  qua  fmam  phircs 
ali j  non  lcuis  audoritatis  viri  amplexi 
funt,&  ca  magis  confonaIiterar,&  na- 
uirae,'icetcontraria  in  cofulcndo  fecu 
t*  fir,a(rerit  Bal.d.auth.ce(rante,&  for- 
tiorib.ronib.fundata  dicit  Salic.  ibi,  &: 
coiter  tcncri  dicit  Capra.conf.  21.  vol, 
vlt.&  vcriorc  de  iurc  iradit  Ang.  Arct, 
^.cufilius^infti.dch^re.qab  intcft.^- 
uis  fi  cafus  contingcrct  vcrcrcturdifcc 
dcrcab  opinionc  gl.Bar.&  Bal.ppim 
mcnfam  iilorum  audoritatem,  &  nanc 
fniam  ocs  quotquot  fucriint  antc  Ac- 
curfiu  fccutosfuiflc  fcribit  Bal.c. i.dc 
natura  fuc.feud.&  in  Gcrmania  fcrua- 
ri,&  aCaroIo  V.  Impcratorc  conftitu 
tionc  roboratam  in  comitijs  Impcrij 
affirmatZaftrac  fcud.par.8.  d.conclu. 
Ferrar.Manta.inft.de  hfrc.q  ab  inteft. 
verb.non  in  capita,vbi  dicit  cam  cofti 
tutionccditaman.  i  525).qua  Caro.V. 
Imp.vtndicata&aflcrta  iuris  ciuiHsa- 
pcrtadcfinitionc,fanxitfiIios  tratru  fi> 
los  in  dcfundi  patrui  hf  rcditatc  in  ca- 
pita  fucccderc,&  virilcs  portioncs  con 
fc<j,.hac  vcrisfima  cflc  arrcfto  Ccntuui 
ralis  curia  P.irif  c6^bauir,ncccrubuit 
rcfcindcrc  aliud  arrcft  u  an  ^nunciatii. 

Contrariam  paricm,vt  fcilicct  ij  fuc 
ccdant  in  ftirpes,tcnct  Accurf.fibi  con 
trarius  d.auihx:c(lantc,&  ibi  Ang.di-f 
citopinioncm  Azon.  dcturc  antiqua 
<ccuriorcm  cflc,fid  h.i«c  dc  iur<  nouo 
proccdcrc,&  in  praxiobfcruiA  i .  luftc 
difil  coitcr  tcncri  l-loriaii.  Clcmcnt* 

<^q  plurcs 
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plufCSjck  iurc'patrona.  Bal(3.ci.$  ho« 
ctiam.Ioan.  Fab  <S.cjctcrum  ,  inltit.  dc 
lcj^it«iic;nat.fucccf.lui>c  c^uot^iic  cocm 
&  in  dccilionilius  tcncndam  cilc  dicit 
Corn.d.auth.cciTantc.  Mathcfil.  tra^i*. 
fucccf  abintcftat.tcr.arc.prin.  vcrt'.  fc» 
cundo  dubitatur,&  vcrf  cjn  autcm  fuc- 
Ccdunt.Alcx.  conO.^p.  pcrfpcdis  hw, 
V0I.4.&  ab  ca  iudicado  non  cdc  rcccde 
duj&  confi.5  y.nu.^.  hac  c^uoquc  com 
qduneaflcrit  Dt.c.l.ncpotib,C.  vnd.lc- 
git.Nicoi.de  Vbald  trad.  fuc.ab  intc* 
Kan.part.vcrffcd  circa  hoc  qu^-ro.Ca 
|oLRuin.conf.8.incip.propofita,  vol. 
1  .Stcpha.Bcrtrad.l.hac,  cdidali ,  nu.4. 
C.dciccud.nupt.conii.a.  incip.  Vifo» 
cofultarionis  ihcmatc.i.dubio  ,vol.*|. 
Tbifubditca  potiorib.ftilcita  fundame 
tfs,ncc  ciTc  tuiu  ab  ca  rcccdcrc  in  iudi- 
^ado  nec  confulcJo  .  B-irbat.conli.s  5. 
ftatim,nu.9.&  lccj.  cadc  dicit  commu- 
nem fic  ab  ca  non  cilc  difccdcdu  Curt. 
Vac.fcud.par.;.  vcrf.circaifta  materia, 
«aiidcdicit  communc  Port.d  $.ca:tcru 
camqjin  ludicando  &conrulcndo  cile 
fccjucda,huic  opinioni  adha:rct  &  di- 
cic  commune  6:  abca  non  cflc  rcccde- 
duin  iudicadolailconil  1 7)^.  circapri 
^u  dubiu,n.  i.vol.4.  Cocm  &  fccudu 
^a  iudicatu  rcfcrt  Guid.Pap.dccif  i ^4» 
£cd  cjuahtcr  communc  pari(cr,&  ab  ca 
Qon  cflc  rccedcndum  in  iudicando  & 
COnfulcndo dicit  Parif.  c0nlil.z5.vidi, 
nu.9. vol.j.Bocr  coniiLi.  Sk)cin. lun. 
«pnf.104.vt  inprjcfciui,nu.i 9.  lib.  1. 
fichanc  opinioue  nui U6  plurcs  fcqui, 
quaui  contrariam  atilrmac  Tiraq.  dc 
vtro4;rcira6tu,par.  1  .$.xj.glo(.i  a.nu. 
^.Modcr.Parif.  addi.  ad  AJex.  d.  conf, 
5.$.nu.4.dicut  «j»  harc  opinio  maht  in- 
concuila  vlq;  ad  iCinpora.Fort.  Gariz. 
&  Vdal.Zali j ,  fcd  ipfc  communcm  fc- 
quitur.hanc  cjuocj,  iplc  f  ortun.  &  ZaC 
communcm  allcrunt.  Apoft.ad  Bart.. 
l.poft  confang.ff.  dc  fuis  &  lcg.  hanc 
ttcmrcccpiifsima  cum  muUis  alijs  fir- 
matFnLncifBccLusd.coiiiiL  i6.nu.  5.. 


&  fc().&  ncphas  drcca'dcrcrcrc,qUan-> 

doc|ui  r'cm  vti  communis  &  rcccpti(V| 
fima  cjuafi  p  manus.i  maiorib.  n^jltris/ 
iraditacft.Dida  Couar.trac:t.fucccf.ab/ 
intdUr.concluf  8.na.  i^.licct  ipicquor 
quccontrafia  ^bct.  Maturin.  Monia.> 
Auth.dchcrcd.ab  intcft.  vcniaRubr. 
dc  fucceftiafucrf  Rcg.  j  9.  &  quamuis 
hicopinio  maximc  dcarquitatc  fufti- 
ncri  pofsit:tncu  Azonis  fcntctia  noua"^ 
Impcratoris  conftitutionc  coprobata 
Ijt,ab  ca  rcccdcndu  non  cft,  qua  ctian\ 
nouifsimccommuncm  &  tutiorcdicit 
Fcrna.Vafq  dc  futrcfol.$.i  j.nu.i;.  . 

Ec  hoc  proccdit  quidc  in  allodialib. . 
Scd  nuquid  in  fcudis  ide  diccdu?Rc'  * 
fpond.quauis  magiscois  opinio  fupra 
rclata,(p  in  ftirpcs  iucccdanc,  ad  fcuda 
(juoquc  cxtcnditur,cum  in  confuctudt 
nibus  fcudorum,aIitcr  cxprcficdifpo- 
iitum  non  rcpcriatur:tii  Azonis  fcntc- 
tia  Impcratoris  conftitutionccomprcK 
bata  hodic  quoq;  obtinct,atq;  iia  in  fa 
prcmo  iudicio  prouunciatum  iuiifc  rc 
icrl  .Minling.in  oblcr.ccnt.z.  obf.jp^. 

Quxsiio  'XXX/. 

Fratres  "ptrinq,,  conmnSii  eoru(\;  flilj  excludut 
fratres  &  forcrcs  ex  vno  Littre  taiit 

UhiijiAnte  flatuto  exiludente  muiieres  &  li^ 
neam  mai  ernamy  nu.2. 

Qkid  §n  luccejfiione  feudorumjnu.  j . 

I  T^Ratdidaproccdunt  in  fratrib.coru- 
1  quchbcris  vtrinq;  coniun(ftis .  Sed 

3u:cro,quidficoncurratad  h^rcdiutc 
cfundti  fratcrconiunfhiscx  vtroq;  la 
lcrc^vcl  6hj  cius,&  alrcr  fraicr  coniun. 
£cus  cx  vno  latcrc  xm  liuc  matcrno  fiuc 
paterno:Nuquid  xqualitcr  admittan-. 
tur  ad  dcfundi  h^riditatc?Rcfp.(^  no, 
fcd  pfcrtur  fratcr  vtriq;  coniund* ,  vcl 
filij,vcl  ibror  vtrinq;  coniunda  in  oni 
nibus bonis  vndccunq; qu^^iitis &  pro- 
ucntis,  &  fratrcs  cx  vno  parcntc  tja- 
lum  couiundijhoc  cll,vcl  conCia^ 

guincL 
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guincivcl  vtcrint  cxclndutur.  tcx.f .  ita- 
«^uc.C.com.dcfucccr.  &  ibi  plof.  fin.& 
omncs  DD.ibi  hoc  tcnct,vt  dicit  Parif. 
conf.84.nu.  t.vol.j . 
1  •  Quarro  itc^quid  ftantc  ftatuto  cxclu 
dctemulicrcs,&:  lincamaterna  afuccrf 
fionc,&  vocatcagnatos  mafculos,  vtru 
fratcr  vtrinc);coniundus  cxcludat  co- 
{anguincu,vcl  fili j  confanguinci  tantu 
admitcantur  fimul  cu  fili  js  altcrius  fra> 
trisvtrinq;  coniundi?  Rcfp.  <|uod  ad- 
mittcdi  funtarqualitcr  omncs,fiuclint 
vtrinquc  coiiK^i^  iiuc  lint  cofanguinci 
tanru.tcx.qui  probail.i  C.dclccit.h^- 
rcd.  pcrqueocs  concludiint  c6itcr,cp 
uoticfcuqucin  aliqua  difpontioncht 
iffcrcntiaintcr  agiiatos  &  cognatcx, 
quia  voccanturagnati,&:  ijs  ftantibu», 
cxcluduutui'  cognatijtunc  fratcr  vt rin 
quc  coniundus  nou  cxcludit  confan- 
guincu  tantu.ita  iraditlaf.l.rc  coniun 
^ti,n-ij.flF.dc  lcgar.i.hanc  dicii  vcrio- 
rcm,&;  magis  cocm  opinionem  Ijcob. 
Wandell.conf.Si.n.  4.  &  quod  omncfi 
rccctiorcs  ita  tcnct  dicit  F^rftcr  traft. 
fucccf  Ratio  cft ,  quia  quod  vtrinquc 
conuindus  cxdudit  confinguincum 
tatuum,proccditco,quod  ita  fucccdijt 
agnati  ficut  cognati,&:  vtrinquc  habct 
duo  vincub,fc«lifctagnaiionis,  &  co- 
gnationis,quar  a'iquid  plus  dcbct  opc 
fari  limul  iun«5ta.  Scd  quadocognatic> 
cxcluditur,tuncaltcrum  vinculum  ,f. 
cogn.itionis,crt  pCnitus  impcrtincns, 
&:  qucnudmodum  pcrfenihil  opcra- 
tur.ita  ctiam  iundum  cumalionihil 
dcbct  operari. 
J  Quxro  ite.quid  in  fcudis  ,  vtru  fra- 
tcr  viiiiu];c6iuduscxcliidatfratrc  c6 
ianguincu&.  ficc-xvno  Iatcrcc6iu<5tu. 
An  vcro  paritcr  admiitantur  ?  Rcfp  cp 
irater  c6saguincus  vna  cu  fratrc  vtriii 
quc  coiunito  ad  fratris  dcfunfti  fcudii 
^dmittitur.tcx.c.i.  dc  fucccf.fcud.  & 
ibi  ita  icnct  Bald.&  hanc  dicit  cffc  c6- 
rouncavcramopinionem  idcm  Ba!d. 
.conlil.io4.iflcip.donatio,in  6aJib.*. 


Curt.  j.part.tra^^.  frud.  vltim.  mcmb. 
vcrf  Scxto  quarro,  et  ita  in  Camera  Im 
pcriali  iudicatu  rcfert  Andre.Gcill.Iib, 
i.pard.obfcr.obf.i^i.Ex  coi.n.  DD; 
fcntctia  vinculi  duplicitasin  feudis  n6 
cofidcratur.In  vtcrinoautfratrc  fecut 
cft,quia  in  fcudis  iure  cognationis  n5 
fucccditur,  vt  prardi<5^i  DD.  faicntur. 

Scias  etiam  ,  quod  prardida  omnia 
proccdunt  in  fr.itribus  &filijs  fratru 
in  cis  colideratur  vinculoru  duplici- 
tas,n6  autc  in  ali js  vltcrioribus.  ita  eft 
glofd.  Auth.poft  fratrcs,  vt  dixi  ifra  q. 

Oiuflio  XXX//, 

Confanguinti  &  vterim  fmul  quomodo  & 
in  quibui  bonis  yocvturynu.  i .  &  quomodo 
/ratrumfiitf,nii.2. 

1  Varro ,  fi  dcfundlus  decefsit  finc 
V^Hcfccndcntibus,  &  fine  fratribifs 
gcrmanis.hoccft ,  vtrinq;  coniunftis: 
fcd  iin  fupft itib.libi  duob.  fratrib.vnd 
vtcrino  ct  alio  c6fanguinco:quomodo 
voc.ibuntur  ij  ad  fucccfsionc?  Refp.  <jf 
fratcr  confaiigiiincus,hoc  cft,cxpater* 
na  linca  coniun(ftus,fucccdit  in  ijs;q  i 
patrc  vcl  ciuslinca  dcfundus  acquili- 
uit:in  matcrnis  vcro  q  firilicei  a  inatrc 
proucniunt,vtcrinus  laru  admittitur: 
In  cxtcris  vcro  bonis  aliudc  acquifitis 
arqualircr  vodntur.  ita  tcnct  glof  d* 
auth.pdft  ff3trcs,gloritar;;qua  magli 
coitcr  fcqui  DD.  ditit  Bolog.  add.  ad 
Matlicfart.j.nu.  1 8.Corn.d.  auth.ita- 

uc,&  d.auth.poft  frairos.Cocm  ctia 
icitopinioncidcm  Corn.cof. :  <J(5.  & 
conf.47.vo!.  j.Gribal.com.opin.vcrb» 
fratrcs,Anto.RuKc  conf  Ttf.Lifl.poftj 
dotcm,rt.folut.  matrim.  Cou.ir.  irad'.^ 
fucab  intcft.c6cl.«.  nu..S.  vcrf.rcrtldi 

2  Et  harc  prx^ith  ^ccduni  ctiam  in 
fratrum  filijs.  Namq;  filij  fratris  vtcri- 
nicumpatruo  in  flirpcs  adinitt  tniiir 
&  ptcrutur  cofinguincis  in  bonis  ma 
icrnis.Iii  ncpotilnis  vcrocx  vno  laterd 
CiMnuattis  Tm,h^clocii  nonhabcot» 

2  fcd 
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Crd  iftiarqiraliccradmittutiir.ita  tcnct 
Pct.dc  Bcllnpert.d.auih.itaquc,&  non 
habcrcdubium  dicit  Bologn. addi.ad 
Mathcfil.d.ar.^.n.i  8.  &  hancconciu- 
^oncm  vcranidicit.n.  c&;^&commuw 
niicr  itafcntirc  DD.  alTerit  Couar.  d. 
trac.concI.S.ver.harc  vcrdcois  opinio. 
Eft.n.rcgula  ha?c  notabilis&  <]uotidia 
na^quod  dicta  in  fili js  fratru  vtrinque 
coniunfioru  intcr  fc  hcnt  ct  locum  in 
fili js  tratru  cx  vno  latcrc  tantum  intcr 
fciNaquc  filius  fratris  vtcrini  pracfcr- 
tur  filio  fratris  conGnguinci  in  bonis 
matcrnis,&  ccontra .  Scd  prardida  di- 
llin(5tionc  hodic  non  fcruarf,  fcd  fine 
bonorudiftindionc  arqualitcr  fratrcs 
cofanguincox  &  vtcrinos,coruq;  filios 
fiicccdcrc  alfcrit  Xi^cfcmb.  dc  fucccf. 
frat.  cicvnolatcrc  tih,  in  aald.adSncid, 

Q^fufio  XXX///. 

Tranfuerfales  poji  fratres,  &ffatrH  filies  quo 
fuccedant,ni4m.  i  .{juid ft  concknat patruus 
cx  -ptroque  latere,&  ex  ifno  latere  tantumt 
nu.j.ad  quem  y/que  gradnm  coUaterales 
fnccedantinH.i . 

Dlxidcfratribus  &  fratrum  fili js. 
Quid  aut  fi  ncq;  fratrcs  ncq;  fra- 
tru  filij,fcd  vltcriores  trafucrfalcsfint, 
an  nc  di<^a  dc  fratribus  &  fili js  fratru, 
inijsquoq;  locu  habcbunt  ?  Rcfp.  <|> 
iion,fcd  vocatur  agnati ,  &  cognati  in 
gradu  proximiores,&  fi  fint  plurcs,pa 
rcs  in  gradu  paritcr  vocantur,&  fucccf 
iio  fit  in  capita,id  cft  fccundu  numcru 
|>(bnaru,non  aut  in  flirpes:oi  fublata 
/cxus  difl'crentia,&  fbla  cognatio  con- 
fidcratur  a  filijs  &  fratru  filijs:  Ideoq; 
ii  quis  ab  intcflato  dcccsfit,rcli&is  vno 
patruo  &  fratrib.auunculis ,  ocs  in  vi- 
rilcs  partcs  fucccdunt.tex. d.auth.pofl 
fratrcs,&  firmant  et  fcribcntcs  ncmi- 
nc  difcrcpantc,  &  in  hoc  non  cfl  difti- 
culu5,vt  tcflaturMathcf  trac.  fucccfl 
j.par.prinji.2^.vcrC  iila coaduiio* 


1    Ponc,moritur  vnu5,duob.rcliftis 
ximionb.  patruis,fratribus  patris  fui, 
quorum  vnus  crat  vtrinq;  coniudus, 
altcr  cratfratcr  patris  confanguincus 
tatum,quis  iftorum  fucccdct ,  an  xtxo 
ambo  concurrent  ?  Rcfp.quod  adniit- 
tuntur  patrui  fimul,  &  arqualitcr  non 
habita  diftindioncbonorum  ad  h^rc* 
ditatc,  ncc  confidcratur  inaliodupli- 
ciiasvinculi,fcd  fola  cognatio  &  pari- 
tas  gradus  &  proximitas,ita  tcnct  Bar. 
J.poft  confanguineos,$.lcgitima,  ft.dc 
fuis  &  lcgit.hfrcd.cuius  opinionc  di« 
cit  vcriorcm  Corn.d.auth.  poft  fratrcs 
col.  1.  C.  dc  lcgit.  hjrc.Boiog.  addud 
Maihcf  trac.  fuc.par.  j.n.  i  o.Commii- 
ncm  dicit  Rub.conf  loi.Cur.iu.conf. 
46.C01. 3  .Couar.d.Ioco,n.  9.  quicquid 
nonnuUi  contradixcrint:Qiif  n.dedu 
plicitatc  vinculorum  di^ta  funt^  iic  bo 
norum  diftindione  inicr  confangui- 
ncos,&  vtcrinos  ,  vhra  fratrcs  &  coru 
hlios  non  cxtcnduntur^vt  pdidi  fatcn 
tur,&  cafum  cflclingularcm  fccundtt 
ocsin  $.cxccptis,  I  dccmancipatis,C. 
dclcgit.hfred.  affcrit  Wrumfe.  prad. 
obfcr.lib.  2  .Rub.dc  fncccf  obfcr.5 . 
J    Scdquarro  vfq;ad  qucm  gradum  vo 
ccntur  collatcralcs  ad  fucccsfionc?Rn. 
ij^ad  dccimum  gradum  vocantur,indif 
lcrcntcr,&  agnati,&  cognati,hcct  co- 
gnati  olim  ad  fcptimum  gradura  vfq; 
admittcrcntur.ita  ienctgl.Auth.'in  fuc 
cesfionc,C.dcfuis,&  legit.libcr.  hanc 
dicitcfTecoem  opinioncm  gl.  &DD. 
dicit  Mathcfd.trac.fuc.n.p  1 .  Did.Co 
uar.concl.  1  i  .n.i  i.Io.  Sneidcvvcin  in- 
fti.dc  fuc.cognat.^  fi.&  dchfrcd.q  al» 
intcft.dcfer.de  fuccc.  coIlate.concl.15. 
n.^  8.Scd  Apoftillator  ibi  dicit  hodic  fi 
ncvUalimitationcin  infinitii  ta  inallo 
dialib.q  fcudalibus  collatcraleSj  ^  pro 
ximiiatem  gradus ^bare  pnt,admitti. 

Prardida  communis  conclufiopro- 
ccdit  etiam  in  dericis  fccularibus  j  vt 
in  bonis  corum  patrimonialibus  (uc- 
ccdant  agoati  &  cognati  addccimum. 

graduiu 


Libcr.§.Succefslo  ab  inteft 


gradu  ita  frcqucntius  rcccptu  cflTc  aflc 
ritMithcf.d.trac.fucc.ar.j.prin.n.j  j. 

,     Quj^flio  XXXI II L 

CtUaterales  anfHCcedant  inukem  iH^gitimis, 

PRxdida  dc  fucccslionc  coUatcraliu 
habcntlocum  in  !cgiiimis,&  natu- 
ralibus.Qu^arro  quid  in  il!cgitimis,nu- 
quid  collaicralcs  fibi  inuicc  fucccdat  ? 
Rn.Diftingucndu  cft  intcr  naturalcs, 
vcl  /purios  coniundos  fibi  cx  partc  pa 
tris,&  coniundos  cx  partc  matris.Pri- 
mo  cafu.fratrcs  vcl  alij  collatcralcs  na 
turalcs,&  fpurijintcftatis  inuicc  mini 
mc  fucccdunt.hanc  dicit  rcccptam  ab 
omnibusopinioncmCoua.cpit.  4.dc- 
crct.par.2.c.8.f.5.n.  1 5?.Qiiia  nullain 
tcr  cos  agnaiio  ,  vcl  co£;natio  dc  iurc 
fucccdit.Sccundo  cafu.tratrcs  vtcrini, 
vcl  alij  collatcralcs  cx Imca  matcrna  gc 
niti  intcftatis  fibi  inuiccm  fjcccdunr, 
tcx.l.fpurius,tt.vnd.cognati,&  hoc  p'a 
nucftjin  fpurijs  natiscxcoitu  licito,vt 
dicit  Ang.^.vulgo  qfitos  j&  proccdit 
ct  in  nati*  cx  coitu  danato.  hanc  coem 
dicit  opinionc  Cor.cof  2  i.vol. i  .Cur, 
iu.conf.i  2?.Dida.Couar.d.$.5.  n.i  9. 
quicquiddixcritdccontrariacoi  loan, 
Sthncidcvvin.inftit.de  h^rc.  ab  intc, 
<lcfucccrfrat.inca:ft.&  fimilium. 

Quiflio  XXXV. 

Dtportatut,an  fuccedat.n.x.KnBanitus^n*!, 
MonachuSyn.  j.Anin  hxretUoium fitc- 
uffiune,nu.^.  .\n  bonucida priuetur  fuccef" 
fione  eius  qkem  occidjt,nu.6 
"\/Idcndum  dc  calibus,quibus  fuccc 
'  dctcs  ab  intcftatoh.Trcditariac  fuc 
ccslionis  incapaccs  rcpcriuntur ,  quo- 
rum  nonullos  rctuli  fupra,&  ibidida 
in  collatcralibus  quoqj  locum  habct. 
1    Primus  cft  in  dcportato  ,  dc  quo  dixi 

fupra.q.d. 
1    Sc cudus  cft  in  b.ini:o,  dc  quo  s.  q.  7. 
5      7  crtius  cft  in  Monacho  ,  dc  quo 


dixifupra ,  quarft.S. 

4  Qtiarcuscft  inllcnunciantc^dcquo 
fupra,q.  10. 

j  Q^intus  cft  in  fucccsfionc  hf  rctico- 
rum  .  Nam  filij  priuantur  fucccsfione 
parcntudamnitoru  deharrcfi,  &  Icgi* 
tima  cis  dcbita  dc  iurc  naturx,t.i  I  ccr- 
ris  Iinpcrij  ^Ecclcfif,tcx.c.vcrgcnti$j 
dcharrct  qucin  vtroq,-  foro  coitcrin- 
tclligun t,vt  tcftatur  Rol. a  Val.conf. 8. 
nu.^y.vol.j.ltcm  agnati  cxcludutur. 
hanc  dicit  cocm  opinionem  Carrcr.ia 
traft.  hf  rct.  nu.  r  ^o.Rol.a  Vallc  d.con 
fi.CIar.Iib.  Ha:rcfis,nu.r4. 

6  Scxtus  cafus  cftin  co  qui  dcfunftum 
occidit.Namq; homicida  priuatur fuc 
ccsfionccius  qucm  interfccit,vbi  cx  tc 
ftamcnto  velab  intcftato  talisfucccf- 
fioad  cum  pcrucnit  .  hanc  cocm  effc 
DD.opinionc  tcftatur  B0cr.dccif.2j, 
n.8.Hippo.dc  Marfi.c0nfi.9j.  n. 8. no 
tn  onsnino  cft  incapax ,  fcd  harrcditas 
aufertur  tanquam  ab  indigno.hanc  di<- 
citcocmBut  c6f.6j.&hoc  no  hctdif 
ficultaccm,vtfifcuspr«fcratur  in  fuc- 
ccsfioncquando  nullicxtant  filij  occi 
foris.Magis  dubiumjan  ipfis  filijs  occi 
foris  ctiam  prarferatiir?&  magis  coitcr 
rcccptum  cft,fifi:um  his  quoquc  pra:- 
fcrrijita  aticftatur Bocr.d.dccif  2 5 .n. 
8.&  17.&  itaiudicatumin  parlam.Pa- 
rificn.rcfcrtIo.CalIus,q.  146.  Aufrc, 
q.  i  ^o.^.par.dc  Arrcft. 

Qu.eJ{io  XXXVI. 

Sf^  MM^l{l.yf. 

Succeffio  vxorisefl  de  iure  prxtorio, 

nu.  i  .in  qua  imprimis  pafia  dQtalij,&  Ha- 
tuta  locorum  infpiciendafunt. 

Knfiatuta  domiiUiimariti  ^  -pel  vxoris  injpi- 
cieda fint.n.  2 .  declaratur^nu.  j  .4.  ^ /eq.  ' 

EXpIicuimus  trcs  ordincs  fiicccsfio 
nis  ab  intcftato.  Et  hi  quidcm  lo- 
cum  haBcbant  faltcm  dciurc  cominu- 
ni,tandcm  acccsfit  cx  prartoris  hcncfi*. 
cioquartus  viri  fcilicct  &  v.xoris  .  In 
hacfucccsfionc  imprimis  infpicicnda 

S  funt 


<5r4    Michaelis  Crasfi  Sententiarum 


I  funt  paftj  clota!ia,q  pleruq;  Itcr  coiu- 
gcs  fieri  folctjcic  qb.  dixi  i.  c|.  9.^  i 

Sccundo  confidcranda  funtftatuta 
loci^quia  plcrumc);  nuncin  ciuitatibus 
fiunt  ftatuta  fijper  hac  viri  &yxoris  fuc 
ccfsionc^de  cib.ftatutij  dixi  \ih.§,  hic 
taniu  duas  qltioncs  breuiter  attinga. 
2  Qiiarro  itjque  imprimis ,  cuius  loci 
ftatuia  infpici  dcbcant  &  attcndi  circa 
fuccclisionc  viri&  vxoris?Rc(p  fta- 
tutu  ciuitatis  vtl  loci,  vbi  marit"  habct 
domiciliujnfpiciendum  fit.  ita  docct 
Bart.l.cxigcrc  dotc,ft',dc  indicijs,  hanc 
dicit  clTc  cocm  opinionc  Cum.cof.iop. 
Fulgof.c6f.«?^.Alcxc6fi.ioo.voI.j.  Pa 
rifconf  ^4.  vol  i .  Crot.l.  ocs  populi, 
rcrf  quarritur  ct  fr.:tutu,&  (;j>  hjrcticu 
cflctadi<5la  coi  opinioncdifccderc  in 
iudicando  &c6fulcdo  dicit  Socin  lu. 
conf  14.V0I  4.magis  communcm  di- 
cit  Rol.a.Val.tr.l(ft.dc  lucro  doti$,q.i^. 
Phanut.dc  Plunut.  traA.  dc  lucrodo- 
tis,gl  9.vcrb.mcdictaicm,nu.  I. 
5  Quod  proccdit  fiuc  domicilium  ha- 
bucrit  in  loco  origiiiis  vcl  cxtra.ita  no, 
Bart.d.  l.cxigere,&:  ibi  dicit  ita  commu 
,  nitcr  tencri  Cagnol.  &  quod  in  hoc 
non  inucnit  contradidorcm  dicit  Pha 
nut.d.trad.g!of.9.nu.X4. 

4  Item  proccdit  etiam  fi  mulier  tem» 
porecontra6ius  ignorabat  talc  ftatu- 
lum  cffc  in  domicilio  viri.hanc  dicit  rc 
ccptiorem  DD.  (cntentiam  Cag.  d.l, 
cxigeredotcm^verf  (eptima  limitatio, 
RolaValle  d.tra6t.q.i4.nu.T j. 

5  Scd  quid  fi  caufi  vet  lis  reftituendar 
dotis  agereturin  alioloco  quam  domi 
cilio  mariti,  Numquidinfpicictur  do- 
iniciIiuviri?Refp.vj>  fic_,iravoluvi  Bald. 
conf47i.qua>riturvtrum,hb.  i.  hanc 
condufioncm  DD.probarcdicit  Cag. 
4.1.exigerc^nu.8.vcrf  fccundo  amplia 
quemrcfert  Phanut.d.trac.gl.p.nu.ia. 

6  Qiu Jcro,quid  fi  ex  poft  mutaflet  do- 
micihum^vcl  cu  moritur  ,  mulier  alibt 
habct  domicitium  ?  Rcfp.Comroucr- 
fiua  cft^fic  dicit  lacoixMaiidci.d.K  ou 


gcrc.no  fatis  conftarequf  fitcois  opc- 
nio.  Scd  certc  reccptiiis  cft  primii  do- 
micihum  viri  infpicicdu  eflc.  ita  tcnet 
Fcl.c.  i.vcif  c6clufio,de  fponfal.  hanc 
opinioncdicit  iuftifsima  Socin.  c.  di- 
lcfti,dc  foro  copct.  &rcccpriorc  dicit 
Cag.d.l.cxfgerc  dotcm,vcrf  tcrtioanv- 
pliatur.Rolan.a.Vallc  d.tra<5i.q.  3  i.nu» 
^.Phanut.d.tr.ic.glof.p.vbi  dicit  quod 
in  tcrminis  noftns  ncmo  contradicit, 

7  Quidauicfi  mariius  trafit  dc  domt 
cilioad  vxorc.Nuquid  infpicictur  do* 
micilium  viri?Rcfp.fj>  non,  fcd  \Ttoris, 
dummodo  animo  pcrmancdi  traficrit* 
ita  tcnct  Bald.l.fin.  C.  fi  a  non  copet, 
iud.&  hoc  cflc  notaudum  Marfil.  lin« 
giil.  a67.&hac  cflc  cocm  opinioncm 
attcftatur  Purpurat.l.cundos  populot 
nu.  ( 2.C.desu.trin.Rol.a  V.il.d.traft. 
q.  1 6.fubditq;ab  ea  iudicandonon  eC* 
fc  rcccdcndum,&  quod  hoc  fit  dc  men 
tcomnium  fcnbctium  in  hac  matcria 
dicit  Phanut.  d.iradt.glof.^.nu.j  2. 

8  Qnarro, qtiid  fi  maritus  proniifitrc 
ftituerc  dotcm  vxori  ta  in  loco  cotra- 
ftus,quaalibi,&  vbicdnq;locoru:Nu« 
quid  quoadlucrum  dotis  infpicicdum 
itatutumloci  matitian  vxoris?  Refp. 
quod  inipicitur  domicilui  viri  quoad 
ipfum  liicrum,licci  alibi  pofsit  conuc- 
niri.ita  tenct  Bart.d.l.cxigcrc,  &hanc 
opinionc  coitcr  rcccpta  &  .ib  ca  1  iudi- 
cado  &  c6fulcdo  no  cflc  rcccdcdum  di 
ciiJRoI.a  Val.q.i9.nu.7.&  q.:i.  in  fin. 
IntcUige  tii,nifi  in  contradu  adum  cT 
fct^vt  rcftitucretin  locovxoris.hac  di- 
cit  communeir»  opinionem  Purpur.d, 
l.cundtos,  nu.  129.  Cag.  d.l.cxigcre^ 
vcrf  fcptima  limitatio.RoI.d.q  19.  n .  8. 

9  Quarroitcm,quid  fi  dos  vcl  hacrcdi 
tas  c^ualucraridcbct  cx  forma  ftatuti, 
condlHt  in  bontsimmobiIibus,cxifte» 
tibusintoco  cclebrati  contra&us^An 
tunc  quoq;  attendat  domicilium  viri 
vcl  contradus?  Rcfp.Quzftio  dubia 
eft  :  Quidam  cxiftimant  doniicilium. 
xnariti  &  ftatuta  cius  loci  infpicicnda. 


Liber.^.Succefsioab  intefl:. 


ita  voluitlaf.cl.l.  cunftospoftalios,  8c 
ibi  Cacciolup.  dicit  hoc  cUc  dc  mciuc 
Dod.coircr^&Ruin.conf.  i6j.  nu.4. 
V0I.4.&  vcriorcm  dicit^Phanut.d.gl.j?, 
n.  j4.Alij  contrariumccnfucrunt ,  ni- 
mirum  ilatuia  contradus attcndi  dcbe 
re^vbi  funt  bona.hanc  fniain  tcncc  Ba). 
d.l  cundos,&  cocm  dicitCag.d.  l.cxi 
gcre^n.t^.  Vcriorcm&  magisrcccpta 
nuncupat  &  tencnda  dicit  Rol.  q.  20. 
nu.i  5.  &  quamuis  hatc  magis  cois  Ht  ^ 
primaopi.vcrior  vidctur4&  fcqucnda. 

Qu^nio  XXXVJI. 

StAtfie  flatHto  ^uod  mjritus  lucr.ttur  dotm, 
an  prxiudicetMr  filijs  prirm  matrinor^if  ,n.  i . 

^nflatutnmetprefff  pojjit  derogare  dijpofi^ 
tioni  l.hac  tdi£Ia'i/!U. 2 . 

1  nrVfcis,  quod  mnritus  hicratur  dotc 
A  in  pr^  iudicium  prioris  matrimonij 

.  modo  non  confcquatur  plus  qua  vnus 
tx  hbcris  ,  iu.^ita  difpohtionc  l.hac  cdi« 
fialijC.dcfccund.nup.Quiro  nuquid 
(lante  (latuto  quod  maritus  przmorie 
tc  vxorc  finc  filijs,lucrctur  dote^an  p- 
iudtcctur  filijsprioris  matrimonij?  Rc 
/pond.in  hac  qftione  duo  cafiis  princi 
palcs  confidcrandi  fiint.Primus,  an  fta 

2  tutum  cxprcfTc  posftt  dcrogarcdifpo- 
iitioni  d.l  hac  cdi&ali,&  quicquid  noo 
nutli  dixcrint,  cois  &  reccpta  e(l  opi. 
quod  talc  ftatutii  valcat.ita  tcnct  Bal.', 
I  .ver.j  .qua:ro,C.dc  inof.doiib.&  hac 
effecocmopi.attcftatnrSjc.  conf.  5  x. 
vol.j.Parifconfi.p i.vol.j.A ug.  Bcro. 
q.  1 1 8.Rol.q.24  Phan.d.trad.  gl.f.nr 

j  ^  j.Sccundus  cafuscft,  ft  exprcUc  non 
fuit  p  ftatutiim  derogaiu  difpofirioni 
d.l.hiac  edi<5tali,an  tuc  co  ipfb  qdmart 
to  fimpliciter  concedit  lucrO  dotis^vxo 
re fincfili js  moriente, vidcatur  racttc 
dcroga(fc?Rcfp.Variatu  fuit,fcd  obti- 
Duit  non  dcrogatum  cenferi.iia  tradit 
Bar.d.t.haccdiittali,  &  ita  coitcr  tcncri 
4idt  SoccoiiCj;  j.voL^.UtDoCr  auth^ 


pritcrea.C. vnd  vir  &  vx.P.iul  de  Ca<!» 
conlil.i  j7.Alex  conf.i  i^.Bcr.d.q.vc- 
riorc&  communiorcdiciiFran.  Burf, 
conf.ii.n.io.vol.i.Ccph  conr.22  t).Sc 
fcq  Btr.d.q.i  I  S.cu  plurib.RoI.q.  2tf. 
Phan  d.gl.  vbi  fubdit  quod  nulla  fit 
dubitatio,quin  iftaopinio  preualeatur 
amhoritate,  &  fit  tcnenda  in  iudicado 
&  confulcndo,&  idcm  n.  4  7 .  Inicllige 

4  tn  hanc  conclufionc,  nifi  cx  vcrbis  fta- 
tuti  mcns  ftatueniium  alitcr  po{fet  col 
ligi.iia  tenetSaUc.d.I.hac  edidali^d.q^ 
&  hac  effe  cocm  opi.  dicit  Parif  d.cofl 
po.vcl  1 1  p.n.iS.RoI.a  Val.  d.tr.q.  2  5. 
yt  fi  ftatutum  difponat,  quod  vxorc  p- 
moneic  finc  filijs,maritus  lucrctur  do- 
lcmin  omni  cafu,ita  tenct  Roma.  con 
fil.44.&  hanc  dicit  a  Doft.  magisrccc 
ptam  Rolan.q.i<5.  quamuis  plcriq;alij 
contrarium  fcntiant,quod  vcriusvide- 

5  tur.Idcm  eft ,  fi  ftatutu  difponat  quod 
mulicre  prardeccdctc,  maritus  nihil  tc 
ncatur  dc  dotc  rcftirucrc.ita  tcnctDe- 
ci.l.omnia,ff.fi  ccr  pet.hanc  dicit  com 
muncm  &  fcqucndam  Rol.q  ^i.in  firt, 

6  Alia conicdura  cft,  fi  ftatuium  difpo 
nat,quod  no cxtanribus  libcris  coibu* 
maritus  lucrctur  dotem,  hanc  dicit  ve- 
riorc  &  magis  rcccpia  Rol.q.j  2  .nu.  |. 

7  Vnum  nota  ,  qirod  prardidis  cafi- 
bus  quandoftanre  ftatuto  rcfcrueiur 
bcnchcium  d.I.hac  cdidali,HIij$  primi 
miwriiTionij ,  func  primo  loco  filij  iftt 
dcducunt  corum  Icgrtimam.reliqua  di 
uidnntur  inrcr  ipCos  &  vitricum  arqu» 
litcr,  hancdicit  magis  communcm  Ci» 
ma.confil.  109.  &  pluribus  comprobat 
Rol.in.q.2  7.&  ita  magis  communitcr 
fcniirc  Do^t.dicit  Bcro.d.q  1 1 8.  n. 

Qu^po  XXXVII 1. 

Deficientibns  libcrrs  afcendentibas  &  eoHa 
teralibus  fuccedit  inr  &  wor,  n.i  .ejtttdirt 
focero  nn.  2  .ejrM  infponfo  &  ^onfa,  mt,j^ 
qnidft  coniunx  cenittgem  intcrfeiit/iwm^, 
ftidJi»ilafe^aratiotie,mt,$^ 
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NOn  cxiftcnte  pafto  Hotali  vcl  ft.i- 
tii to  loci  ccrta  cft  conc! iifio ,  dcfi- 
cicntibiij:  dcfccndcntibus,  afccndcnti- 
bus ,  &  collatcralibus  dcfundi  coninn 
gis, maritum  &  vjrorcm  libi  inuicc  fuc 
ccdcrc.ik  fifcuin-cxchidcrc  pcrbonoru 
poflc^honcm,vndc  yir  &  vxorj&  hic  c 
vnus  cafus,  in  quohodicadhnclocum 
habct  bonorum  pofrcsfio^vt  dixi  fupra 
1  ^.bon.poflcf q.^.fcd  quarro,numqmd 
hscc  condufio  proccdat  ct  in  foccro,vt 
fton  cxiflcntc  vxorc  ,  is  prardi<5lo  cafu 
maritofucccdatPRcfpon  quod  non.ita 
coitcr  tcncri  dicit  contra  13ald  Forftc. 
d.tra(fc.  li.  ^  .dc  fucccf  viri  &  vxo.concl. 
I  .hanc  quoquc  dicit  cocm  Oiiucr.Tcx 
tor.dcfiicccf  ab  intcfta.nu.pd.Qu^xro 

3  cuid  Hi  fponfb&  fponfa,  numquid  dc- 
hcicntibus  parcntibus  inuiccm  fuccc- 
dant?R«.fp.qu6d  non,  ita  tcnctBald.l. 
j .C.viul.vir  &  vx.&cftcois  opi.  vttc- 
ftatur  OIi.Tex.d.tr.nu.97.  jntclligctfi 
i'n  fpon fo  vcl  /pofa  dc  futuro,  fccws  dc 
pra:fcnti,namq;licct  nondum  fit  tra- 
dudaad  domum  mariti  ,  infucccdit. 
hanc  dicit  cocm  opi.  in  foriioribus  tn 
tcrmiiiis  Viu.lib.  1  .vcrb.ftatutum,nu. 
I  2.hacquoc];c6cin dicitCornc I.  non 
finc,C.dc  bonis  qux  libcr.quicquid  dc 
contrariacq/iimunialijdixcrint. 

4  Q^nd  fi  roarirus  vxorcm  fuam  intcr 
fccit,vcl  ccontra  vxor  maritum  vcnc- 
no  vcl  alia  machinaiionc  fuftulit,  num 
quid  inuiccm  datur  fucccsfio?Rcfpon. 
quod  non,fcd  occidcns  perditmcroiu 
rc  ius  ci  fucecdcndi  ita  rcnct  Bal.d.I.  r . 
C.vnd.  vir&i  vx.  qucm  fcquuntur  com 
munitcr  Dod.  vt  icftaturRol.  a  Vallc 
trad.dclucro  doii>,q  6  1  .nu.i  f  .faciut 
qua:  di.\i  fnpraq.j  ^.Qu^od  proccilit  ct 
in  lucro,  quod  vir  cx  forma  ftatuti  lu 
cratur.it.i  tcnct  B;ut.  I.  fi  ab  hoftibus, 

vir,ff  foIul.matr.5c  cum  ftquuntur 
ctnncs  Doc.comnumitcr  vt  firrnat  idc 
Rolan.d  q.^i.n.i^  &tcncrcita  Doc- 
couununiccr  tcftatur  loan.  dc  Amic. 
conf  5;.Bocr.dccif.  jLi^i.  Quiiiimo  ciii 


f\  maritus  iufta  dc  caufa  vxorcm  pert- 
mat  quo  cafu  ad  hacredcs  vxoris  tranfit 
ita  dicit  communitcr  tcncri Rui.  cqnC 
I  i.lib.^.Rol.d.  q.5r. 
5  Scd  numquid  harcfucccsfio  viri,  & 
vxoris  locum  habcbir,fi  tcmpore  mor- 
tis  fada  cft  fcparatio  ?  Rcfpond.  quod 
non,  ita  tamcn ,  vt  is,qui  prarbuit  cau- 
fam  fcparationis,non  fucccdatquidcm 
ei,rcro  fucccdatur.ita  tenct  Cyn.d.I.  i. 
&  omncs  confcntiut  dummodo  tamc 
authoritatc  iudicis  fafta  fucrit  fipara- 
tio.  Alias  vcro  fi  dc  fado  vxor  rccefle- 
rit,vcl  vir  ca  cxpulir,fccus  cft,nifi  adul 
tcrium  commifcrit  ,  quiatunc  ctiam 
fuam  dotcm ,  &  paraphcrnaliaamittitx 
vt  dixi  lib.  §, 

QuAnto  XXX  IX. 

QuandofupcrfuntLiberiyfclafcendeTites  ,  €f 
-pxor  lotuples,non  hahet  locnm  fsicceljio  iU' 
ter  yirum  &  pxoreT>},n».  r . 

Si  vxorfn  inops  fine  dcte,  fuccedit  cum  liheri» 
nu.  2 .&  qtufta  tam  tx  teflamcrto  quam ab 
inteflato^nu.-^, 

Quid  fi  dos  fic  parua.n»..\,  &feq  an  quwrta 
debtaturiure  hsyed:tjrio  cum  onere  diis 
a'iem,nu.y. 

Kn  dijpcfttioauth.  prdterea,  haheat  locian 
in  "ptroque  cotnH^e,nu.^. 
pRardicta  proccdut,  qn  dcfun(5li  con 
1  iugis  dcficit  omnis  parcntcla  :  Scd 
cjuid  ll  libcri  vd  alij  dcp.ircntcla  fupcr 
iint?Rcfp.Diftingucndi  funt  cafus. 

1  Primus  cafuscft,  qn  fupcrfunt  vel 
afccndcntcs  ,  vd  dcfccndcntcs  ,  vel 
coIIatcralcs,&  vxor  cft  locupkA',vcIha 
bctdotc,&  tuncnon  fucccdit.  Vuii.li. 
I.com.opi.vcrb.ftatutum  fimplicitcr, 
n.  r.&  \\xc conclufio  non  hnbct  dubiu 
fi  dos  tantafitjVthoncftcicindc  fuftc 
tarc&  aIcrcposfit,an  vcro  idcm  iitin 
parua&  pcrcxigua  dote,Dic  inha  n.4. 

2  Sccundus  cafus  cft,qujndo  vxorcft 
inops  &  cgcna,  r»u!lam  habcns  dotcm, 
&  cxtant  hbcri,  tuc  fiuc  fiut  c6inunc.% 

iiuc 


Llb  er.§,Succesfio  ab  inteft.  6\j 


fiucprioris'matrimonij,8:  trcs  aut  pau 
ciorc$,ln  quaria  partc  totius  hacrcdita- 
tis  fucccditiSin  aut  plurcs,in  virilijpro 
numcro  pcrfonarum.tcx. Auih  prartc- 
rca,C.  vnd.  vir  &  vxor,&  hoc  firmant 
coitcr  Doc.  vt  teftatur  Bolog.  add.  ad 
Mathcf.trad.fucccfart.^  prin.  nu.n. 
Viui.hb.i.vcrb.vxor^fcu  muHcr,nu.i. 
&  fcq.VillaI.com.  opi.  Ht.M.nu.i  jy. 
Hoc  intercltjC]uod  iilibcri  ftntcomu- 
ncs  vcl  eiufdcm  matrimonij,liberis  jj>- 
prictas  rcfcruaturjmatcr  vcro  vfumtru 
dlum  tatum  habct,  &  in  hoc  ncmo  fcri 
bcntiu  difcrcpatjVt  firmat  Bolog.d.lo- 
co,n.  I  5  .Et  prj dii^b  conc!u(jo  adco  vc 
ra  cftjVt  proccdat  non  tantum  ab  intc- 
ftatOjfcd  ct  cx  tcfto  &  contra  tcftamcn 
tum,vt  fi  prardcccdcns  prohibuiffct  fii 
perftitcm  aliquid  pctcrc ,  nihilominus 
admittatur  vxor  indiftindc,fiuc  filij  fi 
uc cxtranci  fint  inftituti.ita  tcnct  Bald. 
Auth.ptcrcaj&:  hoc  cflc  de  mcntc  Doc. 
magiscoitcr  icftatur  laf  n.i8.  Fab.dc 
Pcp.ibi  n.5<5.&  fcq.Valct.Forft.d  par, 
4.CODCI.2.  Ampl.}.  lo.  Sncid.  infti.dc 
fuc.viri  &  vx.n.iy.Viui.li. i.vcrb.vxor 
nu.7.Ca:tcrum  tn,fi  maritus  vxorilcga 
tum  reUqucrit,illud  inqu.irtamimpu- 
tatur,  vt  prardidi  omncs  fatcntur. 

Qu^ro,numquid  diipofitio  d.auth.p 
tcr  .a ,  habcat  locum  in  dotcparua,  & 
p<*rcxicua?Rcfp.qu6d  ficita  tcnct  Bal. 
ibi,&  kquuniur  Doc.coitcr,  vt  attcfta 
turibi  Dcc.n.4.  Fab.dcPcpisn.  10.& 
quod  fcribcntcs  cxprcflccomprobcnt 
hoc  dicit  Bolognct.ad  Mathcr.d.tra£l. 
par.4.nu.2z.Dcbcttn  illaparuadosci 
in  quartam  imputari.  itamagis  coitcr 
tcncri  dicitFabj./dc  Pj:jp^cj.^yt^jpi;acf<^ 
rca,n.  id.^iccl  itlc  contrarium  vcrit,  c6 
muncm  &  vcnorc  dicuntMbd.Wr.ad 
Dccibi  lit.  £.  £t  dicitur  parua  dos, 
qu^non  fufhcitpro  alimetis.  itatcnct 
Bald.d.auth.prxtcrca,  qucm  commu- 
nitcrprobari  dicit  ibi  Dcc.rtu.j. 

»^id  autcm  fi  coniunx  fiipcrftes 
,  cft  quidcm  fiuc  docc«fcd  habct  parcciu 


diuitcm  ,an admittcturad  quartam? 
Rcfp.cjuod  non.iia  tcnct  Alcx.d.auth, 
pr^tcrca  ,  diccns  hanc  cffc  cocm  opia, 
nrmatDDC.ibi.nu.ip.in  fi.  &fccj  Ucct 
contrarium  tcncat,magis  communcm 
dicitFab.dcPcp.n  i2.Iacob.Toming. 
dccif.40.nu.  1  y.vbi  tamcn  fubdit  collc 
gium  contrarium  pronuncialfc, quod 
vcriuscft,pcr  tcx.  cxpreftum,!.  prccia 
rerum,ad  l.falcid. 

6  Qu«ro  prartcrea  ,quid  fi  fitdos ,  fcd 
tn  cx  forma  ftatuti  non  pcrucnit  ad  co 
iugem  fupcrftitcm  ,an  habcat  locum 
diipofitio  d. auth.fi  pr^dcccdat  vxorlo 
cuplcs  &  fupcrftcs  fitpaupcT,  prxfup- 
pofito,c]uod  d.  Auth.  locum  habcat  tn 
vtrocj;  coniugum?Rc(p.qu6dfic,ita  tc 
nct  Bald.  ibi ,  &  cft  magis  comniunis 
opi.vt  tcftaturFab.de  Pcp.n.26.&  2  8. 

7  Qua:roitcm,an  mulicr  fiipcrftcs  dc- 
bcat  habcrcquartam  cx  d  auch.iurch^ 
rcditario,&  iia  cum  oncrc  zris  alicni? 
Rcfp.quod  non,^cd  cx  prouidetia  prin 
cipis  iurc  fucccsfionis.  ita  dicit  vidcri 
communcm  clicopi.  ibi  Fabia.  dc  Pcp» 
nu.  1 1 2.1icct  contrarium  fcntiat. 

8  Scd  numquid  difpofitio  d.  auth.habc 
biclocum  in  vtrocjucconiugum^Rcfp. 
quod  fic,potcft.n.maritus  quoquc  hac 
cjuartam  pctcrc,fi  rcccpta  dotc  nullam 
fccit  donationcm  pp  nuptias.  itatcnct 
glo  ibi,&  fcquuniur  Doft.  communi- 
tcrjVttcftaturibi  Alcx.&  Dcc.nura.2. 
Fab.Pcp.n.io.&fi;q.Viu.vcr.vxor,n.7, 


Qiunto  XL 


Jin^^ofitio  oHtb.pTdittrca ^halKAt  locfim 
jNpcriiittbus  afiendentibus* 

QVarro,  an  di/pofitiod.  Auth.  prac* 
tcrca,habcat  locum  fi  non  fint  li- 
bcri,  fi:d  fi^li  afccndcntcs  ?  Rcfp.tjuod' 
fic.ita  tcnct  Accur.ibi,&  fcquitur  Bar» 
&  cojnuaitcr  Doftoxcs  ^  vc  teftatur  ibt 

Dcc 


(5i8  Mich.Craf.Sen.Lib.§.Suc.abint. 

Qmpo  XLIJ. 


Dec.hu.  1 7.AIcx.nu.9.&:  Fab.Pcp  nu. 
S^.magiscommuncm  afTerit  Paul.Pi- 
cus,nu.x(5.Bolog.trad  fuccef.^,  part. 
num.  I  9.Valcnt.Forftcr.d.iradl,lib.4« 
concluf.?. 

Scd  Jubium  cft  ,  (i  afccndentcs  fint 
plurcs  c|uam  trcs  ,  an  lunc  mulicr  ha- 
bcat  virilcm,  an  vcio  c|uariam  ?  Rcfp. 
quod  h.ibct  vxor  virilcm,cjuiaidem  cft 
quod  m  dcfcendentibus  ita  tcnei  glo. 
d.auth  &  fccjuitur  Bar.&  communircr 
Dod.vt  tcftatur  ibi  Paul.  Picus  num. 
ty  licetipfe  contrarium  tcncat. 

QuASllO      XL  /. 

difpijfitio  d.^AMth.habeatlocumfblls  trSf 
un/uUbus  fuperftitibus, 

QVa;ro,quidfi  foli  fupcrfint  tranf- 
^  ucrfalcs,  an  in  quarta^fucccdat 
inopsconiunx?  Rcfp.  quod  lic.ita  tc- 
nct  gl.d.auih.i':  fcquuntur  Doc.  com 
munitcr,vt  teftarur  ibi  Alex.nu.  i  o.T^a 
bi  dc Pcp.n  9?.Picus  nu.zC.  Forftcr. 
d.loco,concl.4  &hocindiftin6^cpro-» 
ccdit ,  fccundum  opinioncm  PLiccnt. 
quam  dicitcfTc  communcm  Fab.Pcp. 
^.nu.^j.PauLPicus  nu.28. 


mulier  negHgens  ex  bonis  primi  maritipe 
ttrepojpttx  bonis  /ecundi petere. 

IVxta  prardida  qro:  Si  mulicr  inops, 
qux  dotcm  nullam  habuit ,  fcaindo 
nubat  &c  quartam  vcl  virilcm  cx  bonis 
prioris  mariti  pctcrc  ncglcxit ,  an  po- 
ftea  bonis  fccundimariti  confcqui  pof 
fii?Rcfp.qu6d  non.hanc  dicit  eflc  com 
nmnem  Doc.opinionem  Valcn.Forft. 
d.trad.fuclib.^.concl.^. 

Qufpo  XLIII.  . 

SVMM,A\iy  M, 

jtn  bonis  manti  publicatis  irxor  quartam  de- 
trahat. 

QVxro.quid  fi  bona  marlti  pnblica 
^ta  confifcata  fint :  An  vxor 
quanam  dctrahat  ?  Rcfp.  quod  fic.  ita 
communitcromnium  affcnfu  recq>tik 
attcftatur  Valcnt.  Forftcr.q.  vltim.  qui 
tamcn  rcftringit  in  criminc  Ixfaimaic 
ftatis.Etha;c  quoquc  dc  hi$. 


F   I   N   J  S. 


§■  Finalcm,  cum  prim  um  ocium  crk ,  Auaot    \ '  Y 


feorfim  cditurum  promitut. 


